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4.— if by themsetvea improbabie. ' *-~{Cmtinued ) . 

{})) Acts of ownership by A on the bed. banks, and fences of a river •dn B’s 
side, but below his land, are relevant to show that A was the owner 
of the entire bed between his land and B’s. Neill v. Devonshire. 
8 App. Ca. 135 and also Lirrd Advocate v. Lord Blantyrc, 4 Ap. Oa. 770 ; 
Phipson FiV.'ilth PM. pp. 144 and 149. P 

(g) Acts of ownership from 1837 to 1872 were held evidence of similar acta 
from 1661 to 1837. Bristow Carmican^ 3 App. Ca, 341, 369 — 70; 
Phipson Ev. 4ih PM. p; 90. 

The question being y/hether a strip of waste laud by the road-side 
belonged to the lord of the manor or to the owner of the adjgicent 
land, acts of ownership by the lord 6f the manor — on other parts of 
the waste — in immediate connection with, and similar to, the strip 
under dispute, we^e deemed to ho relevant. Doe \». Kevip, .2 Bing 
N.C. 102 ; Phipson Ev. 4th Ed. p. 148; Taylor Ev. 10th Ed. p. 124 ; 
&teph. ?)ig. 7th Ed. p. 6 ; Best Ev. 9th Ed. p. 358 ; See, also, under 
Ss. 6, andc2 (2), p. 61, ^ ’ H 

<(s) A statement, not amounting directly^or indirectly to an admission of any 
incriminating circum.stance, made by an accused person to a police- 
man on duty, that a box he was found carrying at night under suspi- 
cious circumstances belonged to him, was held to be relevant against 
him on his triaj^r for theft of the box. 5 Bom. Tj. R, 312 (313). I 

(/) Acts of /)osse.ssion over a part of any immoveable, jiroperty may no doubt, jp 
many cases, be evidence of de facto possession of the whole, though 
' this rule opera^tos with full force only in favour of the rightful owners, 

and should be cautiously applied, if at all, in favour of wrongdoer 24 C , 
256 (259), rofejrii^^ to Jones v. WilliamSf 2 M, & W, 326, and Lord 
Advocate v. Lord Blantyres L.R. 4 Ap. Ca. 770 (791). J 

{u) The fact that a deceased person, Rafter an alleged nika marriage, had exe- 
cuted a will, in wliich there was no mention of the nika wife, was held 
to be an item of evidence, at best, only more or less cogent, against 
the marriage having taken place ; its cogency depending dti whether 
the circumstances of the marriage made it natural that the wdfe should 
be an object of the hu.sband’s testamentary bounty and improbable 
that be should have left her to depend on her legal right to 
m.aintenance. 27 B, 485 f490) (^.C.) = 7 C.W.N. GG5 (668^. K 

(v) An auctioneer holding a sale did not knock down the lots, but intimated to 
* the bidder that his bid was accepted kntcha pucca ; the contention 
was that, by the custom'bf auction sale-rcoms, ihere was au agree- 
ment by the bidder that, in consideration of the agreement by the 
auctioneers to submit the offer to their principals, the bidder promised 
not to refract his bid, until it had been accepted or refused ; the auctio 
neors did not state anything of ( the hind in the conditions of sale, 
where such a contract, if it existed, wtjuld naturally find a'place ; the 
only evidence on the Object being that of anlassistant in the sale-room 
that such an arrangement had never been repudiated, it was held 
insufficient to establi.sh a ^ustopi of the kind and, under the circumst- 
ances, it was held there Was noc’ontract. 16 C. 704 (705). L 

(6) (A) Inttancfi of other facti held not rf^evant. «• 

{a) Wherb a person was convicted of the offence of keeping a common gaming 
house, under S. 4 of Bombay Act IV of 18,37, evidence of previous 
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by themselves improbable, **---(Conchid.ed), 

copvic^iDns, for oiTences under the same Act could not be let in under 
S, 64 orS, 11 of the Evidence Act. Per J in 28 B. 129 (140> 
141, 144). See also under S. 54 Infra, M 

(b) Where a pnhiio serviint was tried for receivii]^ illegal gratifications from a 

cortam firm in 1870, evidence of similai*>receipts by him in 1877 and 
1878 was held not to berelovant under Ss. 5 to 14 of the Act. 6C. 
065 (059) - 8 (J.li. li. 197. See also under S. C., p. 60 supra^ B. 8 pp. 
04ife71. H 

(c) Bundles of documents found in the house of the accused, iillcgcd to be 

forgeries or inchoate forgeries, were held to be improperly admitted 
as evidence to prove that he had forged the particular document, with 
having forged which he was ch|rged, 11 B.H.C.R. 90 (91). 0 

(d) On the quesiton whether a deceased testator had entered into a 

maa-nage with a certain woman, a draft of the will, executed by him 
after the marriage, containing *no nifention of the 7uka wife and 
daughter, which ^as tendered in evidence, under S. 11, as of itself 
furnishing evidence similar bo that afforded by the will, was held to be 
rightly rejected as it was not a written statement made by the 
deceased. 7 C.W.N 665 (067, 069) -27 B. 185 (491) (P.C.). P 

If)) (B) An instance of erroneous application of S. 11, cl. 2. , 

On the question whether a particular receiving of stolon porperty w.if Mnminal, 
the admission in evidence of other '^nnilar dealings, which have not 
themselves been# shown to have been of a criminal character, was held 
to be an erroneous application of B. 11, cK (2) 5 A.W.N. 27. Q 

(7) Instances of evidence admissible under English Law and under this section 

are : - 

1. Long continncff abaetico of demand to prove the payment ot an alleged 

debt, nr the settlement of accounts subsequently to the accrual of 
the debt without mention of it, Colsell v. Buddy 1 Camp. 27. 

2. The resemblance of a child to the defendant to prove paternity in, a main- 

tenance case. Barnby v. BailVwy 42 Ch.D. 290. 

3. Impossibility of sexual intercourse to disprove alleged rape. Field Ev. 6th 

Ed.,p. 73. 

(8) No presumption of survlYorship in English Law as to comnwrienies. 

The English Law raises no presumption as to survivorship in the case of C<yni~ 
jnorientesy that is, where two or more persons perish by the same 
adci*Jentor calamity. Whig v. Angtave^ &H,L,C. 183; Phipson Ev.* 
4th Ed., p. 629; Steph. Dig., 7th Ed., p. 116; Best Ev., 9th Ed., p. 
348; Taylor Ev., 10th E^., pol97. See, also, Probabilities** under ^ 
S. 3 Supr^y pp. 43 ahd 44 ; also under S. 5, pp 63 and 54, Supra. U, 

18. Ill suits in which damages W are 
teidin^’t^eiiihie“^oi^to claimed any fact which will enable the Court 
de,jenn.iie amount are reie- to^detcrnline the amount of damages which 

ought to be awarded is relevant. (2) 
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Notes. 

i— Damages. 

(1) ExtiiQflic evidenee relevant to show whether snm is damages or penalty. 

lilxtrinsic evidence is admissible to show that a sum, stated to be liqui- 
dated damages, was intended merely as a penalty, Pye v. DritUh Syn- _ 
dicnte, (11X55), 1 K.H. 425; Dieatai v. (1906), 2 K.B^345; 

Phip. Ev., 4th Ed., p. 537. ‘ * Y 

( 

( 

(2) Nature of damages claimable. 

, The party breakuig a contract is liable for damages (1) arising according 
to the usual course of things, and (2)^ as may re^osonably be sup|)osed 
to have been in the comtemplation of both parties, at the time they 
made the contract, as the probable result of the breach of it. Hadley 
V. Baxe^idale, 9 Excli. 341 (354) ; Poll, and Mul. Contr., p. 259. W 

^2.- **Any Fact . relevant. ** 

(1) Facts of the case to be {aken^nto cf^Bsideration in awarding damages. 

In awarding damages for the breach of a contract, the facts of the case may 
he taken into consideration. 1 L.B.R. 21 (22;. X 

( 2 ) Prospeotive damages also to be taken Into consideration. 

A Coivft should consider^iot only the damage that has accrued, but also an> 
damages that will spring up in the future from the defendantis 
defamatory words. Toinisend v. Hughes, 1 Mod. 150. R. and i). 
Torts, 3rd Ed.^ p^ 213. ' ^ Y 

<3) Time and place to be con^ideced. 

The circumstances of time and plaice deserve bo be taken into account in 
ass^esfling damages ; it is a greater insult to be beaten on the Royal 
EKchango than in a private room. Tullidge Wade, 3 Wills., 

19. A. A. and, W. 4th Ed., p. 62. c Z 

(4) Conduct and laaguaga will aggravate. ^ 

Damages may l)o aggravated by the defendant’s conduct of his case amf by 
the language of his counsel at the trial. Barley Onsley, 25 L.J., 

Ex. 230; R. and D. Torts, 3rd. Ed., p. 214. A 

•i 

<5) Bona tides always relevant. 

Good faith, honesty of purpose and absence of malice are relevant in every 
case in mitigation of damages. Pearson v. Levtaitre, 5 M. and 
O. 700;R.and D. Torts, 3rd Ed., p. 214. B 

f5) But means of diminilhtng damage will affect claim. 

(a) In estimating the loss or damage ar j^ing from a brfjaEh of contract, the 
means which existed of remedying the jnconvenience causdd by the 
non-performance of the contract must, under the Explanation to S. 

73 of the Contract Act (IX of 1372), be taken into account. 1 L.B.R. 
21<22);26 B. 744 (747). ^ C 

% (5) The Court, in determining the amount of damages claimed will, take into 
account all the reasonable means, available t<Pthe plaintiff, of obvia. 

-flng or diminishing his lostf. Frost % Knight, L.B. TEx.. iii ; Shfip! 
and Cun- Contr. 6th Ed., p, 220 ; Nelson Contr., p. 474. D 
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‘Muy Pact^. relevMat** --{Continued). 

(c) All ago£i|; or servant j wrongfully discharged from employment, is bound, if 
possible, to seek fresh employment ; and the emoluments that have, or 
might have, been earned by him thereby, will be subtracted from the 
amount of damages, to which he may be found entitled. ^Hochster 
De La Toury 22 L.J.Q.B. 458 ; Sbep. ari^ Cun. Contr., 6th Ed., p. 
220; Nel. Coritr., p. 474. JB 

Differenoe in the evidence relevant in contracts and torts 

c 

In actions of contract, evidence of malicious motive is not admissiable, while it 
is in cases of tort. Sears v. Lyom^ 2 Stark. 317 ; H. and, I), Tores, 
3rdJi:d.,p. 137.^ . ’ P 

Aeoidental benefits will not lessen damages claimed. 

‘(a) Whore a person claimed damages fronj a Railwa}- Company for negligcuce, 
it was held that the fact of his having received a certain sum under 
an accident policy could not affect the damages he Claimed, liradburn 
V. Ci.W.Ry. Co.y L-R-lOEx*. 1; Sh<ip. and Cm:. Contr, (Jtrh Ed., p. 
220; Nels. Contr., ix 474, ^ G 

(b) Where the plaintiffs acquired certain lieiiefits through abnormal or acciden- 
tal circumstances, it was held that such benefits could not reduce the 
damages claimed by them. Jcbsonx. East and llTibf India Dock and 
Co., L.R. 10 C.P. 300 Shop. Sc Cun.'^’Contr., 6th Ed., p.220. ; Nelson 
Contr., p. 174. , H 

( 0 ) Expediency not to reduce damages claimed. ^ 

^It is not open to the Courts to reduce the real damages arising from the breach 
of a contract by the introduction' of considerations of oxpodioncy. 
21 13. 176 ^185j. 1 

(lO) Amount of damages not to be stated beforehand. 

In opening a case to the jur>, they should not be informed of the 
^ amount of damages claimed in any action. 41 Sol. Jo. 204 ; Phip. Ev. 
4thKd.,p. 20. J 

^11) Facts relevant to determine damages in seduction and marriage c^||MS 

(a) Actual damage, expenses incurred through a servant’s or davl^htcr’s 

illness, loss which the plaintiff has sustained by not having the society 
and comfort of a seduced child, the dishonour he has received, and 
the anxiety and distress suffered by him must be taken iVito consider- 
ation. Bedford v. U'kowl, 3 Esp. 120 ; R. and Torts, 3rd. Ed,, p, 
229. K 

(b) It would bo an aggravating circumstance that a seduction was effected 

under the cloak of honourable overtures. Tullidge v. Mode, 3 ^^ill8. 

^ 18 ; R: D and Torts, Srd Ed,, p. 22(^. L 

(c) The high rank of the parties m£^ be jin aggravation of the wrong for which 

damages claimed. v. Askey,8C, and P. 9;R. and D. 

Torts, 3rd Ed., 229. ’ M 

(d) In estimating the damages/* the injury done, where there has been seduc- 

tion, to the plaintifi's future prospects of marriage, to her feelings and 
affeetious»‘ iind to her sooi^ position, may be taken jnto account. L. 
B.R. (18^-1892) 663 (685). II 
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2. -'*Aay Fuct-.-relevaat.*’— {Continued).^ i 

(t) In Estimating the damages, in an action for breach of promise of marriage, 
where the plaintiff had been seduced by the defendant, the altered 
position ot the plaintiff in relation to her house and family, through 
the defendant’s conduct towards her may be taken into consideration. 
Berry DacostafJj, ]X. 1 C. P, 331 ; referred to in L. B, R (1872-1892) 
p.534. / . • 0 * 

(/) In an action for hre^ich of promise of marriage brought by a bridegroefm, his 
confi rallied ga/nbling habits and inability to maintain a wife, werfe taken 
into consideration in refusing him damages. 174 P.R. 1882. P 

ij 

(<;*) In assos.sing damages, on the breach of a contract of betrothal, ij^oneys 
advanced to the girl’s father may be taken into consideration. 

. 141 V.n. I8f)0 (following 107 P.R. 1879). Q 

(12) Evidence irrelevant in action f^or seduction. 

Evidence may flot be given, in action for seduction, of the moans of the defend- 
ant, an<yiis foijtune shdiuld not affect the amohiit of damages. Jfodsoll 
V. Taylor, L.R. 8 Q.B. 79. R and J). Torts, 3rd Ed., p. 229. R 

(13) Fftotfl relevant in cases of libel and slander. 

(U) “In actions for libel and slander, in which the defendant does not, by his 
defence, assert the truth of the statement complained of, the defendant 
IS not entitled, on the trial, to give evidence in chief with a view to 
iflitigatioii of damages, as to the circumstances under which the libel 
or slander was published, without the leave of the Judge, unless .seven 
days at least l^forc the trial he furnishes particulars to thft*plaintiff 
of the matters as to which he mteiids to give evidence.’’ Steph. Dig., 
7th P:d.,p.(i9. ^ % 

m 

(b) In mitigation of damages, a defendgnt may show that the plaintiff’s cou- 

cfuct in having previously published a libel, of which the defendant 
knew but recently, provoked him to act as bo had done. Watis v. 
Eraser, (1837) 7 C.&.P, 300 ; Tay. Ev.,'l0th Ed., p. 209. T 

(c) In mitigation of damages, the plaintiff’s habit of libelling the defendant is 

relevant, as a circumstance which provoked the libel for which the 
defendant is under trial. Finnerty v. Tipper, 2 Camp., 70 ; R. <feD. 
Torts, 3i’d Ed., p. 215. * U 

{d) A defendant may, in mitigation of damages, adduce evidence palliating 
hj.s publication of a libel by ihowing that he copied it from another 
newspaper. Upton w-Hume, 41 Am. St. R. 8G3 ; Tay. Ev., 10th 
Ed., p. 269. Y 

(c) Evidence of the truth of a particular portion of the defamatory words may 
be given in mitigation of damages, if that portion is separable from 
ihe rest, intelligable by itself a^id carries a dii^inct imputation on the 
plaintiff. McGregor v. Gregory, 11 & W. 287 ; R. <fc D.*'Tots., 3rd. 

Ed., p. 214. • « . W 

(18) (A)— Facti imlevant in case of mallj^feai proMOution. 

In a suit for damages for malicious prosecution, it was held that the judg- 
ment of the Magistrate and the evidence given before him in the 
prosecution in question should not be utilised as dvideftce. 9 pom. 
L.R. 1134. X 
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Any Pact...ReitfvMOt *^--{C‘mtinmdK 
(14) FMti relevant ineaies ef deeeit and untrue repreient^tlen. 

{a) To determioe the damages ariaiug {rom the deceit of the directors, 
of accompany in indncing a plaintiff to buy shares, the difference bet-* 
ween the purchase money paid, and^ that ^hich would have been a 
fair price for the shares, according to the reai condition of the company 
at the eime of the purchase should be ascertained. Davidson v. 
Tulloch, GJur.N.S. 645; B. & D. Torts.^ 3rd Ktl., p* B86. Y 

(6) To determine the damages arising from untrue representation, the 
difference between the position in wh^ch the plaintiff would have been, 
and that in which,, he actually is, should be considered. (1896) J. 
385; R &, D. Tort.s, 3rd Bd.,p. 379j Z 

(16) Facto relevant in cases of assault and abuse. ^ 

{a) The jury are at liberty, in the case of a wrong, to take into account, 
the injury to a party’s feelii^gs and the pain expd!tienoeff by him, as, for 
instance*, the extent of violenc^in an action f#r assault. Man.>^opic«, 
and many elements damage, find place in an action for tort that 
have none in an ordinary action on contract. Hamlin v. Qreat N&r^ 
tliem By. Co., 26 L. J. Ex. 20, cited in A. A. & W. Ev. 4th Ed. p. 62.JI ^ 
(6) If, in a case of assault, corporal punishment was resorted'.^o, that should' 
always count as an important element o4 mitigation, in subsequently 
assessing the amount of damages. 1 A. W.N. 131. g 

(c) Whore the damages awarded in a case of assault were beyond the defen. 

dant’s means, the Court reduced them upon the defendant’s tenclering 
to the plaintiff a wti|ten apologj^ exprffSing his regret for what had 
passed. 6W.R. 95 (97>. ^ ♦ C 

(d) Where the evidence, in an action of trespass for assault and battery, shewed 

that, previous to the ass&dlt, the plaintiff’s language and manner 
were by no means rude and provoking, it was held that, though the 
vindictive damages claimed by the plaintiff were groundless, it was 
still a case for awarding full damages commensurate with the injury 
and annoyance caused. W.R. (1804) 370. D 

(e) In a case of abuse and assault, the defendant’s means of life is ah eiement 

which ought to be considered in aw'arding damages. 17 W.R. 280 
(281). • E 


(/) In awarding damages, in a case of abuse and assault, the posiiiqiP of the 
plaintiff should be considered only for the purposo^of seeing how far 
the compensation awarded is cdhimensurate with the injury inflicted, 
but not for giving a decree against the defendant beyond any possibility 
of his ever satisfying it, simply because the plaintiff is a man a 
some wjjiat high position in life. 17 W.R. 280 (281). F 

(15) Faeto vetQvaiit in caiSa of amst. 

(a) In cases of malicious arrest, the plyntiff ’s being, by reason of the arrest, 


(1) injured in his csodit, (Jiknin^a v. Florence, 26 L. J. C.^P. 277) 8 

(2) put to various expehsqs in sohtaining his discharge, {Chv/rchill v,. 
BigyviA, 8 E. & B, 929), iltoy be taken into consideration. B. & D., 


Torts^ 8rd Ad.^ p. 24% 


H 


who had given the plaintiff iff charge of a constable for felony, 
waa allowed to show wsonahle ground of susi^cion in mitigation of ' 
dama||;^. Chimt v. Morris, By- ^ M, 4M. A.A. A W,, 4th Ed, p. 61, 1 
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2.— ••Any Fnct . . retnvant ' •-’iContimicd i . 

(IG a) For character ac affcotic j damages in Civil Caiei . 

See S. 55, post, J 

(17) Faote relevant in transfers of immoveable property. 

(а) In calculiting the danlkges to be awarded to a transferee of an occupancy 

holding, who is protected by a covenant from his transferor that he 
will be entitled to damages if he is ejected within a certain time, the 
loss tiiat the^ transferee will sustain by the deprivation of the enjoy- 
ment of the land for the residue of the term is to be taken into con- 
sideration. 3 A.Lr.J. 501 (503)==A.W.N. (1906) 207 (208). K 

(б) til awarding damages to a purchaser, ev icted froi»his holding b;f reason 

of the defect in the^ vendor’s title covenanted for by him, the value of 
the land at the date of the eviction will be taken into consideration. 
In making an estAnate of the loss of future profits, all circumstances 
♦must, be taken into account. 21 B. 176 (186, 187). L 

•(c) In cases of breach of contnn:*t of sale (of a hoifsej^by purchasers, the fact 
how much worse off the vender^ was, by reason of the loss of the pur- 
chase money in consequence of the non-performance of the contract' 
must be taken into consideration. 4 Bom. L.R. 814. M 

(18) Facts Feleva^t in cases of loans. 

[a] Jn assessing damages, in the case of a breach of an agreement to borrow 

gaoney from the plaintiff, the expenses ^curred by him in preparing 
the neces.sary deeds, and on the question of intei'ost claimed, the 
amount to be^ lent— vvhich^ the larger it is. would require a longer 
time to find a' borrower — must-be taken into oonsiderStion. 12 
B. 24‘2 (246). ^ . N 

(b) The measure of damag(?s, on^the failure of a defendant to pay within a 

feasonable time a debt, due by the plaintiff to a third party and 
undertaken by the defendant to be discharged, would be the sum 
payable by the defendant to the third* party. 23 M. 441 (444). 0 

(19) Facts relevant in case of partnership. 

^In assessing damages, on the breach of a contract to enter into a partiforship, 
regard must be had to the share of profits which would have accrued 
to the plaintiff if it had been carried out. 68 P.R. 1867. P 

(20) Facts relevant in case of indemnity. 

Iu%easuring the damages that a surety for a servant’s honesty can bo held 
ifable, for the servant’s actual defalcations must bo taken into con- 
sideration ; all other dajiiage.s would be too remote. 100 P.R. 1806. Q 

(21 f Facts relevant In cases of sales of goods. 

(a) If, in assessing damages in the case of a breach of contract to deliver 
goodi^ the market value is uacertain, then ifhe Court must take, into 
consideration such surrounding circimstances as affect t£e probabili- 
ties, and, among ttfom, feal^rices proved about the time of the due 
.date! 26 B. 235 (239). K 

{b) In awarding damages, in the%,b8once of evidence as to the market price 
of a commodity agreed to be sold, a staterjent made by the plaintiff, 
as to the rates at whiej^ he bad settled the ^rice of thy same 
commodity in reftpect of contraots with other persons may proj^rly be 
received in evidence for the purpose of enabling the Court to ffk the 
^ actual value. 26 B' 744 (749). ' : $ 
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7.— ‘Mjiy Pmet^.felevMnU ^*-^(Concluded), 

(c) In awarding damages to a buyer on the ground of the goods being 

inferior to the quality guaranteed, methods of assessing' damages, 
recognised by the trade, may be considered. 29 0.323. * T 

(d) When a person contracts to deliver goods of specified quality in certain 

period, as they are manufactured, and no delivery is made, no such 
goods being manufactured at all during that period, evidence of the 
market rate on the last day of the contracted period, of a similar 
article manufactured sometime previously to that period, may be 
taken into consideration in calculating the damages. 1 L.B.Q. 262. U 

c(p) In awarding damages,^ in oases of sales of goods, the difference between 
the contract and market rates at the due date is ordinarily taken into 
consideration. 26 B. 744 (747). Y 

(/) The difference between the contract price and the price which the seller 
could realise for the article of sale at the tim^of the breach of the 
coutract^hlmuld be taken into Recount, in calculating the danwges in 
the case of a purchaser failing to perform his part of the contract of 
sale. 19 A. 585 = 17 A.W.N. 150. 

(g) In determining the amount of damages to lie awarded in a suit for a COu-" 
tract to supply sleepers, the difference between the contract price and 
that at which the plaintiff could have purchased them elsewhoie — not 
that l>etween the contract price and that at which he miglft have sold 
the goods — ifiust bo taken into consideration. 103 PTii. 1867. X 

( 22 ) Fftots relevant in the ease of carriers^ 

(ifi In assessing damages, iji the case of a bi^aoh of contract to convey the 
pjaiiitiff for a certain distance, but ^vhere the defendant, c.trriers, 
conveyed the plaintiff only part of that distance, leaving him to 
make his own arrangeniiciits for the rest of the journey, not only the 
actual outlay but the injury to the health and feelings of the plaintiff, 
may be taken into consderation. 77 P.R. 1867. Y 

(6) In awarding damages for goods delivered to a carrier at one place for being 
conveyed to another, and lost en route ^ the market value of the goods 
at the place of delivery is to be taken into consideration. ICV P. R. 

1866. • Z 

(23) Measure of damages— Time of deUvering goods vaguo or not specified. 

(a) Where no time is specified for deJivery to the purchaser, the measure of 

damages, in an action by him on non* delivery, w the difference bet- 
ween the coiitraot-pric.e and that which goods of a like* doBcnption bore 
on the lapse of a reasonable time for delivery. 1 M.H.C.R. 162. A 

(b) Where the time is only vaguely specified, as “ iu two or three days ”, tfie 

measure of damages is to be calculated on the price current on the 
lapse of aoreasonable timt for delivery, not less than three days from 
the date of the coiitract. 1 M.H.0. 168. 3 


Facts relevant Wherfe the question is ^3 to the exis- 

when ridit or cus- tence of anv right^i) or custom (^), th*e following 
tom is iAuestioft. 

(a^ Any trartsaction by wtiich the rig(ht or custom ifl* question 
was oreateci, claimed, modified, recognised, asserted, or denied (4)< or 
which was inconsistent with its existence (^) ; 
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(b) Particular instances in which the right or custom was 
claimed, recognized, or exercised, or in which its exercise was dis- 
puted, asserted, or departed from. (6) 

‘ Illustration, « 

The qUQfition is, vvhcther A has a right 4o a fishery. A deed couferriDg the fisliery 
on A’s ancestors, a mortgage of the fishery by A’s father, a subsequent grant of the 
fishery by A's father, irroconclioable with the mortgage, particular instances in which 
A*b father exorcised the right, or in which the exercise of the right was stopped by A’a 
neighbours, are relevant facts. 

(Notes.) 

' QenersL 


(1) Scope of section. 

The opening worcTs of the section are of a limiting and‘ defining character. If 
the words “where the question fsas to the e.xistence of any right or 

^ \ custom” are omitted, the section would altogether lose its distinctive 

character. The whole context indicates that the section is dealing 
with coiitiniimg rights which may be interrupted without being 
, necessarily de?t.royed. 31 B. 143 (155), ])er Veavtan, J. 0 

(2) Requirements ^f section. r 

<'To satisfy the requireinsnts of the section the question must be as to the 
existonce of aS^i'htor custom. 31 B. 143 (153), Per Beania^y J, Rt 

c 

(1) Rights com teniplated by section. * 

The rights contcinplated by S. 13 arc plainly conceived as admitting of proof 
by cumulative instances and transactions, and not by a single and de- 
cisive and final way, namely, the terms of a document. 31 B. 143 
[\rA), :^er Beaman, J. ^ R 

» 

(2) What “right ’’ means— the restricted view. 

(a) The term “ "right ” was intended to include those properties only of 
an incorporeal nature, which, in legal phraseology, are generally cal- 
led “ rights ”, more especially as it is used in conjunction with the 
word “ custom ”, (see^Ss. 32 (4) and 48) ; and, in S. 13, the wordia 
probably intended to include both puhlio or private rights of that na^ 
ture. The “ right of fishery ” montitoned in the illustration is. a right 
which <may bo cither public or private, according to circumstances. 

6 C. 171 (187) (F.B), per Garth, C.J. ^ P 

(>)'* That the expression “ right ” is ftsed in the limited sense o;E a right of 
an incorporeal nature is shown by thfe words with which it is associ- 
ated. The right mentioned rn'the section is one which can be created 
6r exercised, which expressions are perfectly appropriate when speak- 
ing of an incorporeal Hght, but wholly inapplicable to tl^ word 
“ right ” when, used in its more extende^ sense. It would be quite 
‘ correct to speak of the cveariou af the exercise oij, a right of way or 
* of a franchise, but no lawyer would think of saying that a righA to a 
chattel or to damages had been created or exercised.” 6C. 171 
^ 187 ) (P.BO, Per Garth, CJ. R 
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(c) What is raforrod ta in S. 13 is ev'idently a right which attaches either to 

some property or atatm ; in short, incorporated rights, which, though 
transmissible, are not tangible or objects of the bodily senses. 6 C. 171* 
(184), Per Jackson , «/. * H 

(d) Higt in S. 18 of the Act implies an incorporeal right. B C. 483 (505),(F.B.)1 

6 C. 171, rcfei-red to, 

<3> Ineoiifttstency oonsequent on giving * right ’ an exteifded meaning. 

If the word‘ right ’ should truly mean any Wght which can possibly bo made 
the subject of a suit, the provisions of the section would necessarily 
apply to all suits* because the plaintiff in every suit claims a right of 
some kind, the existence of vvhichr forms the ground of his claim ; but 
^ch a view is inconsistent with t||e first sentence of the section, be> 
cause that sentence seems very plainly intended to confine its opera- 
tion to a particular class of suits, viz., those iif which “a question as 
to the Existence of some right or custom”* is raised. 6 C. If 1 (186) 
(F.B.), per Garth, C.J, 9 

t4) The Comprehensive view. . 

(а) At present the bahinco of authority favours the extension of the term 

“ right”, to include any and every right known to the law. 31 B. 143 
(154), per Beaman, J. ^ K 

« 

(б) Right and customs, in S. 13, must bo understood as comprehending all 

right and customs rocognbiod by law, and, therefore, including^ a right 
of ownei'ship. 10 J. 439 (442), per S^fijent, C. J.’, referred to in 31 B. 
^43(151). f , It 

(c) The word “ right” includes noUonly incorporeal rights, but a right of 

ownership ; there are im words in the section whiqh could not bo 
applied to a right of ownership. 12 A. 1 (13) (F.B.), Per Kdye, C, 
(Observing that 6 C. 171 (F.B.) put too narrow to construction on 
the word,) H 

(d) Tlte contention that the section refers only to incorporeal rights whether 

of a public or private nature, is not warranted by any general princi- 
ple. 6 0.171 (180). Per Milter, J., dissentient, * K 

(i?) The proposition that, in S. 13 of the Elvidence Act, the Legislature intended to 
refer to incorporeal rights only, because, in other parts of the Act, for 
e^cample) in Ss, 32 and 48, where the word “ right” occurs m conjunc- 
tion with the word ” custom’* it has been used in tliat sense, is liable * 
to two objedlion$ : — ^ 0 

K it is by no means clear that Ss. 82 & 48 deal only^with incorporeal rigAts; 
a oor]|oreal right may be of a public or general nature, though generally 
rights dt the latter kindtnay be incorporeal ; ^ 

iib the word “right” is'qualified by^the word “public” in cl. 4, S. 32, and by 
the w'ord “ general” in 8. 48; and there is no such qualification in S. 
18. 0Ov 171 (180), per dissentiefU, * • 0 

(/) The term “rights”, in S, 13, oex^urs only oiioo in the Act before that section 
in the deffnition oy* facts in issue”,* where it must necessarily have 
beSn used in its largest sense? ICf B, ^39 (442) ; perSarg^t, C, J, R 
(p) It is impossible to agree with Qartk, 0. either in the restricted mean- 
ing attached by him to the word “ right ” as used in S. 13 or as to 
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the mode in which be treatg the term “ transaction." Per Straight ^ 
</., 12 A 1 (i^4). 8 

^ (h) The intert)retation placed upon the words “ right and transaction " in 6 
C. 171 (P. B.), seems not to have been accepted by the PrivyeCouncil 
{Vide : 19 A. 277 and22C. 583) and its correctness is questionld in the 
Full Bench judgment in 12 A. 1, in so far as the exclusion of such 
judgments from being received as evidence under any section is con* 
cerned. 24*B. 591 (699). Per Ranadet J. T 

(5) Effect of not largely conitrafng section. 

IfS. be not largely construed, the result would be, ^hat a class of judicial 
proceedings, which w’ere always considered as furnishing cogent 
evidence on the question of possession, would be excluded. 6 C. 171 
17dt per Mittert dissentient. ‘ * U 

N.B . — (The reference is to awards under Act IV of 1640, and the correspond- 
ing sections of the Origiinal Procedure Code)^ Y 

(C) Right includes both public and private right. 

The illustration to the section shows that the right mentioned in the section is 
not a public right only, the right there mentioned being a private one, 
viz. , A’s right to a fishery. 23 W.R. 311 (312). W 

(7) Right, yame meaning of /throughout section. 

. „,Whatev€^ be the meaning of the word “right" in*clauso {a) of S. 13, the mean- 
ing of that word in clause ^b) must, according to the principles of coBr 
structioii, be<.’'« same. 12 A. 1 (14) (P.B.), per Edge^ C,J, X 

(6) A right distinguishable ficon. that denoted in ^ion. 

A right which is created by, and inseparably bound up in, a document docs not 
^dmitof proof or disproof by particular instancesof assertion and denial, 
and is, therefore, plainly and essentially distinguishable from all the 
rights denoted in S. 13. 81 B. 143 (154). Per Benian, J, Y 

(9) A case that cannot be logically brought under section. 

Where the only question is whether a registered sale deed is genuine or fraudu- 
lent, it IS inconceivable that the language of S. 13 can reasonably and 
logically be fitted to the case. 31 B. 143 (154). per Beanian, J. Z 

(10) Facts relevant when any right is in question. 

W^en any right is in question, every act of enjoyment or possession is a relev- 
ant fact, since the tight claimed is constituted by an indefinite 
number of acts of user exercised animoedomini. Wills* Ev. 41, cited 
in A. A. & W. Ev. 4th Ed. p. 63. A 

2 .—'^ Custom ^ ' 

(1) Custom, meaning* and definition of. 

(a) Custom is, for the people that has established it, a mirror in which that 
people may recognise itself. ^ (Puohta),*8 M.H.C.B, 50 (57), B 

(5) A chstom is a rule which, i^ a particular family or a particular patriot, 
has, from long usage, obtained the force of law. 26 W.R. 55 « 8 1. A. 259.0 

(c) Custom is an unwrJlten law established by loSg usage and the consent of 
c our ancestors ; iUt be uTiiversal, it is a part of the common ]aw«f the 
land ; if particular, it is then properly a custom, Field Bv. 6th IW. 
p- 497. / B 
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2, — **Cusiom^ **'-^{Ccniimted,) 

( 2 ) CuBtomary Law, a deluding phrate. 

The use of the pharse ‘customary law* is deluding, inasmuch as it would lead to 
the supposition that the 6rst solution of a question of law was purely 
aecidental, and that the same question was subsequently resolved in 

* the same manner, because it was so resolved before. 8 M. H. 0. 60 

(56 A 57). ’ E 

<3) Ouitomary Law, Anttin’B view of. 

Austin altogether denies that customary law has any inherent force as sub- 
stantive law, and holds that it is m truth a species of judiciary law, 
and •that this judiciary law obtains its force by virtue of powers, really 
legislative, which, with the tacit sanction of the supreme authority, 
Jiave been exercised by tribunals.^ 3 ^I.H.C.60 (56). P 

(4 ) ‘ * Qeneral ouetom or right’ ’ does not oxelude public cuitom. 

The expression “ general custom or right” docis not exclude public custom, for 
when a definition is intended to be e^fcluBi\%, the form of words would 
seem to be “means*and includes.” [4 C.493 (P.B.), see p. 19, under 
“consolidate,” aupra], A. A. & W. Kv. 4th Kd. p. 67. 0 

(5) Usage, what it includes. 

The word “ usage ” would include what the»people arc, now or recently, in 

the habit of doing in a particular place. 23 C. 427 (429)P. H 

• * 

( 6 ) Usage of trade, meaning of. 

,The term “ iisa^ge of trade ” shodld be und£jj>tood a.s referring to a particular 
usage which is tO be established evidence of instances and cannot 
• be supported by evidence of opinion iherely. Cunningham v. Faub^ 
lanqu£, 6 C. and P., 44. Field Ev. Gth Ed. p. 501. 1 

(7) Custom, evidence of Law. * 

Usages and customs are only evidence of law (Savigny). 3 M.H.C.R. 50 (67). J 

(6) Operation of custom. 

• (a) Custom adopts the ancient law, modifies and rejects and supersedes it. 11 

B.H.C.R. 249 (269), per West, J, * K 

(6) Custom is a branch of Hindu Law which, wherever it obtains, supersedes its 
general maxims. Strange’s Hindu Law, Ch. 1 p. 138. Field Ev. 6th 
Ed. p. 502. L 

(9) Custom also sometimes coincides with general law. 

Customary law does not lay down any rule different from that of the Hindu 
Law by which a female heir has no uncontrolled power over movpables 
inherited by her, 58P.L.R. 1900. M 

(10) Effoet of Rog. itf of 1827 on the uiage of the country . 

(а) By Reg. IV of 1827(| S. 26, the usage of the country, in which the suit arose, 

is in the determination of civil actions to have precedence over the ’ 
law of thefiefendaut, and, hence, by the custom of the Broach District 
the mortgage of icakf load is permissible, though contrary to the 
Mahomedan Iaw. 1*B.H.C.R. 86(87). K 

(б) It is pn incorrect statement ofjthc law that, under Reg. of 1627, S. 26, 

the written -Hindu law should hove the effect of British Statute Law, 

' end tahe precedence of theu^geof the country. 4 B.H,C.R. 113 A.C.J.O 
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(11) CuBtoms covered by Section. 

Customs uf ii pruatf? or local character are covered by this section. Field Ev. 

(Jth Ed. p. To. R 

(12) ^ Essentials of a good custoni under English Law. 

rndor the English* L;^^\ several essentials are required to make a particular 


custom good : it must have been Q 

(1) Used so long tfiat the inomory of man runneth not to the contrary, R 

(2) continued, B 

(3) poacevable, T 

(4) reasonable, U 

(6) certain, Y 

(6) compulsory, and not left to the option of every person whether he will 

use ittirnot, Yi 

(7) and it must be c<ifisisteiit with other customs, for one custom cannot be 

set up in opposition to another. •Field Ev. 6tli Ed. p. 497. X 

(13) Requisites under the Indian Law. 


(a) Whether all the rcquEitcs of the English I^aw for the validity of a custom 
are necessary^ make a good custom in India has not been decided ; 
» but there are man> cases in which reasonableness and certainty have 
b*cen insisted upon. Field Ev. 6th Ed. p. 497. * Y 

t(6) The legal title of customs to recognition depends on their antiquity and 
certainty. llTsu^I.A. 570(586). , * Z 

(c) Amongst the coifditi'ons essential for establishing a custom are that the 

custom is of remote antiquity, that it has been continued and acquies- 
ced in, that it is reasonable, *uid that it is certain and not indefinite 
in its character. 2 A. 49 (51). A 

(d) A custom to be good must be definite. 1 A. 440 (442). 

(e) A custom must be ancient, certain and reasonable, and, being in derogation 

of the general rules of law, must be construed strictly. 26 W. R.*55 -3 
I. A. 259. B 

(/) The acts required for the establishment of customary law ought to be plural, 
uniform, and constant. They may be judicial decisions, but those 
arc not indi.spensable for its establishment, although some have thought 
otjierwise. The authors of the acts must have performed them with 
the consciousness that they spring from legal necessity. 3M.H.C.K. 
50(57). ’ C 

(ff) What the law requires before an alleged custom can receive the recognition 
of the Court and so acquire legal force is, satjp£e.ctory proof of usage 
so long and invariably acted upon in practice as to show that it has, 
by common consent^ been submitced to as the established governing 
rule of the particular family, f^lass, or dijitriot of country ; and the 
QDurse of practice, upon which the custom rests, must not be left in 
doubt, but be proved wit!l certainty, 3 M.H.C.R. 75 (77). • D 

(14) Length of time to constitute immemoriallty o^cuetom :~ 

Although in this country vie cannot go back to that period which constitutes 
legal memory in England, viz., the reign of Richard I, yet still 
there must be some limitation without which a custom ought not to 
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bo hold good. In regard to Calcutta, I should bay that the Act of 
Parliament in 1773, which established this Supreme Court, is the 
period to which we must go back to found the existence of «a valid 
custom, and that, after that date, there can bo no subsequent custom 
or any change made in the general law of ^be Hindus, unless it be by, 
some Regulation by the Governor-General in Council, which has been 
duly registered in this Court. In regard to tjie mofussil we ought 
to go back to 1793. Prior to that, there Vas no registry of the Regula- 
tions and the relics of them were ^extremely loose and uncertain. I 
admit that a usage for iiO years may raise a presumption, in the 
abscilco of direct evidence, of a usage existing beyond the period of 
legal memory, Per Grey, C. d.* in Doe d. Jago7iiohan Bai v. Niinu 
. Dasit Montr. Cases of Hindu Tia\^, .5%, Field Ev. 6th Ed. p. 498. E 

^4 a) Case where practice of generations held insufficient proof of custom. 

The mere fact of a^i estate not having been partitioned for 6 or 7 generations 
was held by the Judicial Committee (Tf the Piwy Council to be insuffi- 
cient proof of a custJiii of impartibility. 13 B.L.R 165. F 

<15) Custom must be reasonable to be binding. 

(а) A custom must be a reasonable custom protecting the rights of bome persons 

or classes. 0 W.H. (Act XHO. , O 

(б) A “ usage” to be binding must be reasonable. 1 Ji.H.C.R. 22^f(231) O.C.J. 
(c) An unreasonable custom, even if proved, cannot be regarded as having the 

force of law. 8. B. 408 (4U). - H 

(16) Qualification imported from Ca,non Law. 

The Qualification that a cu.stoni must not lie unK'asonable has been imported 
from the Canon Law by ccAitinental and English jurists. 3 M. H.C. 
R, 50(57). ^ I 

(17 ) Instance of enforcement of reasonable custom. 

The custom of the potters in Tiniiovelly that a marriage was dissolved on one party 
paying to thoother the expenses of that mariiago, shown to be ancie nt 
and reasonable, was held to he not immoral, as it did nqt ignore 
marriage as a legal institution. 17 ^1. 479 (480). J 

{18) Instance where unreasonable customs were not enforced. 

(a) A custom, by virtue of which, all the inhabitauta of a samindari^ were alleg- 
ed to possess the right of fishing in certain bhils, wa^ rejected as invalid 
as being unreasonable, though there might bo evidence to establish it. » 
9 C. 698 (703). K 

(h) A custom so very unreasonable as enabled a man, after having granfed a 
ieas<^ to deprive, by simply resorting to a dodge, the lessee of the 
entire tienefit of his letse, and that, not only in the absence of such a 
power reserved* but in the face of an express stipulation not to remove 
the tenant, and without aif>' compensation to the lessee, even if proved 
cannot be regarded as having the force of law. * 8 1^ 408 (410). L 
(c)The usage of a certali; place thafthe certificate of mahajans was conclusiv, 
upon an underwriter, and that upon^rpof of it alone, unaccompanied 
by the mainfest atd the aopount-sales, and of the of insurances 

the owner of goods insured was entftled to recover the |>ercentage of lose 
was, even should it be proved, held to bo unreasonable, and the certi. 
ficate W'as held inadmissible in evidence. 1 B, H.C^R.^229 (232) O.C.J. If 
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{d)A custom allowinga broker to deviate from his instructions, if the state of the 
market appear to render it desirable, even if proved, cannot be held 
reasonable, as it would deprive a principal of all security and leave 
him at the mercy of his agent. 8 B. H. C. R. (A.C.) 19 (23) ; referring 
to Ireland v. Livingston. L. R., 5Q. B. 616. II 

[e) A custom that a ryot has no right to build a pucka house on his holding, 
though reasonable enough in the case of ryots without rights of occu- 
pancy, woifld be utterly unreasonable where there is a permanent 
hereditary right of occupancy. 6 W. R. (Act X) 40. O 

09 ) Immoral euBtomi and those contravening Penal Law w|ll not be enfonred. 

(a) Where certain dancing girls sued to be declared to have by custom a veto 
upon the introduction of any new Deva Basis, held, that, though such 
a custom might fulfil the requirements of a valid custom, it'could not 
^ be enforced, as it was an immoral custom for an association of women 
to enjoy a monopoly the gains of prostitution and contravened the 
Penal Law. ^ M. 108(170); il M.H.C.R. ^6 and 5 M.H.C.R. 161, 
distiluj nulled. • P 

{b) AJi the customs and practices of the Kanebans aiming at the continuance 
of prostitution as a family business, and having a distinctly immoral 
tendency should not be enforced in Courts of justice as customs or 
, laws. 21 C. ^49 (155 and 156) (P.C.) =20 I.A. 193. Q 

(c) If thd custom set up was one to sanction not nfbrcly the transfer of a trustee- 
ship, but the sale of it for the pecuniary advantage of the trustee, thait. 
circumstancw.’jjpne was held sufficient to justify a decisiop that the 
custom was bad in law. 1 M. 23.'!f (252) (P.C.) = 4 I.A. 76. K 

^20) Diitiiiction between practice and enftem vheuldbe appreciaM.^ 

In a case where the Parsi Law as to* infant marriage was in quef-tion, held,, 
the distinction between practice and custom should be appreciated and 
the custom should be found both common and recognised as bind-, 
ing. 22 B. 4^30 (438). 8, 


(21) Trade ucages mast conform to general law. * 

« (n) Trade usages or cuBtoms must always be in conformity with the general 

law. Meyer y. Dresser, 16 C. B. N. S. 646 (660), Erle,C. J.,. 
cited in Poll. & Mull. Contr, p. 9. T 

m Any usage or custom of trade alleged by the parties to a contract must not. 
ke inconsistent with tjte provisions of the Contract Act. 14 B. L. R.. 
76. CJ 


(22t Usage of trade relevant to explain acts of parties. 

A usage of trade, known to both parties may be admitt^ in evidence to explaick 
the ipeaning of their acts wllen no special agreement, in respect of the- 
subject to which the usage applies, was proved. 11 M, (462). Y 

• # 

(23) Evidence and proof of custom. * , 

(a) A c\istom must be proved tc^be “ part of the legal conscience ’* of all those 
whom it is said to bind and the consens sutentiuni, which is fhe basis 
of all legal customs, must be shown to beamiform and constant. Per 
, Scott, J ; 10 B. 6,28 (.549). * • , W 

(6) i; The evidence should be such as to prove the uniformity and continui 
ty of the usage, and the conviction of thcee following it that they' 
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wei^acting in accordance with law, which must be inferred from the 
evidence. X. 

Evidence of acts of the kind, acquiescence in those acts, their pdblicrty, 
decisions of Courts or even of punchayets up-holding such acts, the 
statementB of experienced and competent persons of their belief that 
such acts were legal and valid, will all be admissible. Y' 

8. Though admissible, evidence of this latter kind will be of little weight if 
unsupported by actual examples of the usage asserted. 7 M. H. C. R 
250 (264) referred to in 10 B. 528 (6^10). Z. 

(c) The ruling of the Madras ‘High Court in 7 M.H.C.R. 260 as to what con- 

stitutes sufficient proof of custom has been perhaps somewhat too 
%trong]y expressed. 7 M. 3 (10) (F.B.) k 

(d) A custom might be shown by uniform practice which was not mentioned 
in any custumal Court roll or other record. Johtistone v. Lord Spencer^ 

30 Ch. D, 587; Steph. I)ig. 7tA Ed. p.^O. 

(t) The course of practice, upon which the custom rests, must not be left in 
doubt, but must be proved with certainty. 10 Bom. H.C.R. 228 ; re- 
f erred to in 21 B. 110 (116). B 

(/) To prove a local custom, the evidence must be precise and conclusive. 20^ 
W.R. 164 (157), referriny tod M.I.A. pp. 450—1 and 0 B.L^R. p. 297. C 

(244 Examples. 

{a) On the que.stion whether certain kinds of tenures were, accord£i(]^ to local 
custom, transferable, it was held tfHVe sufficient if there was credible 
^evidence of the existence and the antiruitv of the custom and nothing to 
the contrary ; there was no necessity for the witnesses to fix any par- 
ticular time from which such tenures became transferable from one 
party to ihe other, 11 W.R. 348 (349). D‘ 

(6) Where a Mahomedan sued a Hindu to enforce against him a right of pre* 
emption, relying upon such a local custom obtaining between the two 
classes, hlcdy that unless he could show that the custom is undoubted 
and invariable, he was not entitled to a decree. 1 W.K. 250(^61). E 

(25) Mercantile usage, evidence of. 

(а) With regard to the evidenceof meicantile usage, the Privy Council said, ‘‘To 

support such a ground there needs not either the antiquity, the uni- 
formity, or the notoriety of custom, which in resQpct of ail these be- 
comes a local law. The usage may be still in course of growth ; it may 
require evidence for its support in each case ; but, in the result, it is 
enough if it appear to be so well known and acquiesced in, that it\nay 
reasonably be presumed to have been an ingredient tacitly imported 
by the^parties into thJir contract. 7 M.I.A. ‘{63 ('282). P 

(б) A custom or usage df trade must be s]iown to be certain and reasonable and ^ 

BO universally acquiesced in^hat everybody in the particular trade knows , 
it cr might l^now it, >£ he took the pains to inqdite. «11 M. 469 (4G2).G 

(26) llie of book! to prove cuttom. 

(а) For observations on thciuse of books of history to prove alo^al custom, See 

iS M. m. ' ' B 

(б) Where, in the Court below, sworn translations of Sanscrit works, little 

known, embedying the Hindu Law, as to the custom of the varioua 
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vscliools re;?jirding adoption, wore admitted aii^l tictod on, the Privy 
Crmncil, on &pecinl application, ordered the tianslations to be made 
part of the record sent to it, to be used on the hearing of the appeal. 
10 W.R. 17 rP.C.)-l IhL.R. 1 (P.C.)-12 M.I.A. 397. I 

<27) Principle of admissibility of extrinsic evidence of custom amplifying contracts^ p 

4 

In commercial transactions, extrinsic evidence of custom and usage is admis- 
sible to annex incidents to written contracts in matters with respect 
to which they tvre silent. The same rule has been applied to con- 
tracts in other transactions of life in which known usages ha\9 been 
established and prevailed ; and this*has been done upon the principle 
of presumption that, in such transactions, the parties did not mean to 
expre.-s in writing, the whole of the contract by whivdi they. intended 
to be bound, but to contract with roferenco to these known usages. 

' HuftSi V. UVrrmi, 1 M. Sc W. 474, cited in 17 13. 129 (143). J 

* • 

(28) Scope of enquiry regarding custom need not be limited to particular locality of 

dispute. 

(u) Whore a custom is in disimte, the scope of enquiry regarding its existence 
need not bo confined to the particular local it v in which the persons 
alleging the custom reside. 27 C. 370, and see. also, 23 C. 427. K 

(6) Evic^nce rif the pre\alenco of a custom, thak among the Paravars, a per- 
son’s self-acquisition goes in equal shares to his children and .sesliak- 
ars, among th^c caste people generally in the district is relevant, but 
need not beoonfl^icd to the particular village in dispute. 22 T.fi.R. 13. L 

(29) Burden of proving custom. 

(a) The^hurden of proving a enstont lies upon the party setting it up, and 

he ought to prove, by clear and unambiguous e\idenco, that it is an’ 
eicnt and invariable, 19 B. 428 (473). M 

(b) If any particular u.sage, at variance with the general Hindu Law applicable 

to certain communities, {e.g. f$uni Borah ]\rabomedaiJs of Ranp ur) in 
matters of succession, be alleged to exist, the burden of proof lies on 
the p.irtv alleging such special custom. 20 B. 53 (57). Per ftanade, J.N 

(c) It was observed, with reference to alioy given i;i adoption to a deceased couple 

after thicr death, that when amongst Hindus (and Jains are Hindu 
IJissenters) some custom different from the normal Hindu Law of the 
country, in which the property is located, and the parties resident, is 
alleged to exist, the burden of proving the antiquity and invariability 
of the ^u.stom is placed on the party averring its oxsistence. 10 B.H.C. 

R. 241 (260). 0 

(30) Kind of cuBtom or Visage regarding which evldeqpe will be admitted.' 

A custom or usage of trade tlnft, uurior contract, which expressly provides that 
thcre.shall be a shipment in a particular month, delivery to an inland 
carrier will satisfy the contract, being a usage which .does not ^d an 
incident to the contract in rfspoct of which the contract is silent, but 
one which goeft to establish tb|t the pAformance, in a different 
^manner from thcUtStipuldted foTy is a performance of it, the evidence 
of such ausAgevvas held inadmissible. 17 B.129 (144) ; see under 

S. 92, infra. p 
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(31) Certain preanniptiotts regarding custom. 

(a) The Courts will, from uniform modern usage, presume an indefinitely an- 
cient usage of the like kind, in the absence of circumstances jeading 
to a contrary inference ; (Shepherd y. l^ayne. 12 C.B.N.S. 414, & 
Waterpark v. Fennel^ 7 H.L. 660) ; but no such presumption can be 
made where the practice is traced to a recent agreement, 11 B.H.C.R. 
249(271). Q 

(h) Where a Hindu family, governed by the Mitakshara Law, migrated to a 
place where the Dayabhaga prevailed, a continuance of its former 
usages and customs is presumable, and the onus would lie on the party, 
alleging an interruption or cessation, to prove .such allegation. 12 M. 
T.A. 81 (92). • R 

(c) If thelo be an invariable, certain and general usage or custom of any par- 
t icular trade or place, the law will imply on the part of one who con- 
tracts, oremploys another to contract for him,*upon A matter to which 
such cu.stom or usage has reference, 4b promise for the benefft of the 
other party in confoimity with such usage or custom, provided, there 
be 110 express stipulation between them which is inconsistent with 
such usage, il 450 (461). S 

(32) Effect of customs satisfactorily proved. 

(a) The consequence of a >vell-proved and e.stablihhed custom is that it must 

prevail against the general^ law. 1 235 (250) (P.C.). T 

(b) Custom, where it is ancient, invariable, and established by clear a|id posi- 

tive proof, does override the usual l'-V»'’of mhcritance. W.R. (1864 ) 39 

j,4i). a 

(c) Where a custom is proved to exist, it supersedes the general law, which, 

however, still regulates all beyond the custom. 12 ^I.l.A. 523 (542)=. 
12 W.R. (P.C), 21. Y 

(d) Ou proof of conduct amounting to a mutual agreement to adopt particular 

customs, a customary law will be established from which the persons 
or classes of persons, expressly or tacitly parties to such agreements, 
will not be at liberty to dissent. (Thibaut). 3 H.H.C.R. 50 (58) W 

(e) Under the Hindu system of law, clear proof of usage will oiitw^oigh the written 

text of the law. 12 M.I.A. 43G ; etteri and appliedmll A. 294 (.339) 
(E.B.), and held by the Privy Council in (S.C.) 21 A. 412 (423, 424) (P.C.) 
to have been misapplied. X 

(D Though the Mahomedrn Law generfllly governs converts fo that faith from , 
the Hindu religion, yet a well-established custom of such converts 
following the Hindu law' of inheritance would override the gezioral 
presujnpiion. 20 B. 63(57). Per Ran ode, Y 

in the ab^nceof a local <fustom of pre-emption ^mong Hindus, a Hindu 
purchaser is noff bound by the Mahomedan Law of pre-emption in 
favour of a Mahomedan co-phrtner, although he purchased from one of 
several Mahomedan co-parceners, nor is the said puchi^scr bound by that 
law on the ground of vicinagt. 13 W.R. (F«B.) 21 (30). * Z 

• V 

(33) of special familyi custom. • 

(a) The attfibutes of antiquity and uniformity of usage in a plfttality of ins 
tances must needs be wanting in cases of a family custom of inheri* 
tance, as it would be hard to show that the usage has been submitted 
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to in a dingle family from a sense of legal necessity rather than by way 
of conventional arrangement; the custom must, m theory at least, be of 
an origin as ancient as the law itself to which it constitutes an eKOCep- 
r tion. 11 B.H.C.R. 249(271). A 

(6) A family custom must be proved by something like what would be called 
in England immemorial usage. 13M.I.A 542 (549). B 

(c) A family custom in derogation of the ordinary law cannot be supported on 

a bleilder fov^dation. 24 A. 263 (281) (P.C.). 0 

(d) In order to establish a family-custom at variance with the ordinary law of 

^ inheritance, it is necessary to show that the usage has been ancient 

and invariable, and it should be e^ablished by clear and positive 
proof. W.R. (1864), 20(23). D 

(c) A family custom as to ii)termarriages, being matter of family history, ought 
to be proved by declarations made by members of the family. W.R. 
(1864),r20(23). E 

'.(/) A custom of a^pecia]^ course bf descent in a family, pilfering from the ordi- 
nary course of descent in the locality, must havopiad a legal origin and 
have continuance to be recognised. 12 M.I. A. 81 (91), tu 

9 M.T.A. 242 and 243. P 

(<;) It is of the essence of family usages that they should be certain, invariable 
and continiioiRo, and well established discontinuance must be held 

♦ to destroy them. 1. C. 186 (196, 196) (J.C.). 6 

[h) The power of a family to make a new law for itself is no where recognised, but 

an ancient custom is held. tt> have always been the law or to have 
had a legal origin^' when this is possible. 11 B. H. C. R. 219 (271). H 

(i) A particular custonf in cierogation of the general rules of law,^must be strictly 

construed and clearly provifd. 3 I. A. 235 = 26 W. R. 55 ; referred to in 
16 B. 528(539). * I 

(^') It is of the essence of special usages, modifying the ordinary law of succession 
that they should be ancient and invariable, and be established to be s:> 
by clear and unambiguous evidence. 17 W. R. 553 (P.C.) - 14 M. I. A. 
570 (585), 12 B. 1^, R. 396 referred to in 10 B. 528 (539). " J 

o evidence of the acts of a single family repugnant or antagonistic to the 
general law, will establish a valid custom or usage which can be enforced 
by a Court of Justice. 3 M. H. C. R. 60 ; foUoioed in 4 B. H. C. R. 113 
(114), A. C. J., on in 11 B. H. C. R. 271. K 

(i) A familyc custom of inheritance is a thing that cannot bo predicated of a 
simple and single estate, the title to which dates from compar- 
atively a short period of time back. Per Lord Justice James in 13 M 
I. A. ^referred to in 11 B. H. C. R. 249 (271). L 

(w) When an alleged custom is a familj custom, the ^jbdktimocy must show 
clearh "that it has been submitted to a^legally binding, not as a met© 
arrangement by mutual as^nt for peace or convenience. 11 B. H. Gt R. 
249(277). • . M 

(n) A single family cannot make a ipecial customary law for itself. 10 M.J[. A. 

511, referred to i n 20 B. 63 (57)» H 

(o) A special usage of inheritance (exclusion of dau^ters among the Utpat 

families of Pandha^pur) pVoved to exist in a Hindu family and found 
to extend to other families, not repugnant to the fundamental princi- 
ples of Hindu Law, uofc opposed to any universal popular conviction^ 
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anci^t, uniform, reasonable, having a legal origin and not traced 
back to any mistake should not be refused recognition. 11 B.H.C.R. 
249 (277). ^ 0 

( 34 ) Footing on which speoial Inwa are made to root 

(a) The prevalence in any part of India of a special course of descent, differ- 

ing from the ordinary course of descent in that place, stands on the 
footing of usage or custom of the family. 12 91, referred to 

inll B.H.C.R. 243 (273). * P 

(6) In a good many cases the question of fiAnily custom has been mixed up 
* with that of the supposed impartible character of a raj or principa- 

lity, leading perhaps to some little confusion in particular instances, 
but the special law of descent has been usually put on the ground 
of ancient family custom whether*the property was a raj or not. 11 
B.H.C.R. 249 (272), refetriwf to 12 M.I.A. 525 . g 

(85) Customs of the Jafns.* 

{a) When a Jain litigant sets up a custom, in conflict with the ordinary 
Hindu Law, which is the law usually applicable to Jains, he must 
estabilish the existence of such custom by the moht convincing and 
satisfactory evidence. 16 M. 182, refeiring to 6 I. A. 15. R 

(b) When the customs of the Jains are set uji? they must be proved like the 

^ customs varying the ordinary law, and when so prqved, effect should 

be given to them. 3 C.LfR. 465-6 LA. 15-4 C. 744 (753) (P.C.) ; 
see also, 3 A. 55 (58), 16 B. 347 an^2 B. 416. • 8 

(c) The customs of the Jfiins, where they are relied upon, must be proved 

•by evidence, as other special custitms and usages \arying the 
general law should be proved, and in the absence of proof, the 
ordinary law must prevail. 1 A. (>88 (P.C.) — 5 l.*A. 87, explained 
in 4 C. 744 (752) (P.C.) T 

(36) Customs of the Khojas. 

(a) If a custom as to succession is found tu prevail amongst a sect of 
* Muhamadans (Kojas) and is \alid m other respects, the C(^urt will 

give effect to it, although it differ from the rule of succession laid 
down in the Kuran, 2 B.H.O.K. 276 (279), per Couch, C.J., follow'ing 
the dictum of Sir Erskine , in the (vase of the Khojas and the 
Memoiis. • U 

[h) The Khojas, not being bound in matters of succession ftnd inheritance by 
the Hindu Law, as Mahomodans proper are by the Mahomedan 
Law, or Hindus by the Hindu Law, such stringent proof of a cujifcom 
of inheritance amongst them differing from*the Hindu Law, should 
not Ife ipquired of thcig, as from a Hindu. Satisfactory proof that the 
• custom has esdsted for a considerable time ftnd has been generally 
accepted by the great majority* of the Koja community will suffice. 
12 B.H.C.R ^94 (321 add 322); commented upon in 3 6. 34. Y 

(37) ^rlbal euitoms. 

(a) Where a ca^e custom, prohibiting widows of the Kadwa Kunbi caste 
fipm adopting, wa* set up pgainst a particular adoption of the kind. 
• held, that such a custom, before the Com t can give*judical effect to 

it, ought to*be established by very clear proof that the conscience of 
th^ members of the caste had come to regard it as forbidden, and that 



124 


[S.1S 


Act 1 of 1672 (INDIAN EVIDENCE ACT). 

2. ‘ *Custom, ' ^^{Conclvdt’d). 

with regard to the custom in the particular case, “a uniform and 
persibtent Ubage has not moulded the life of tne caste.” 16 B, 470 
(476) Fey SanjenU C, J, W 

(h) The custom that a widow of the Ferozepur agriculturist tribe, leaving 
her husband’s house and living openly in unchastity loses her right of 
succession was laid down as a general proposition not requiring proof 
in the way in which a special custom requires proof. 24 P.L.R. 1903.X 

(38) Customs of religious insMtutious. 

((/) The cu'^tuin and practice in matters connected with the constitution and 
rules of religious brotherhoods attached t o Hindu temples is to be 
proved by testimony. 11. A. 209. * Y 

(6) When, o\Mng to the aU^eiice of documentary or other direct evidence ot 
tJio uatui(‘ of the foundation and the lights, duties*and powers of the 
trubtccs, it becomes necessary to refer to usage, the custom to be prov- 
ed mu«t be one which regulates the particular institution. 1 235 

^ (250) (P.p.)- J J. A. 76‘, refrrrimj to U M. f. A. 42H. Z 

(39) Special family customs may yield to ordinary law under certain circumstances. 

(U) There is no principle or authorityforholdingth.it, in point of law, amanner 
of descent of an ordinary estate, depending solely on family iisjige may 
not. be discontinued, so as to let in the ordinal’} law of succession ; 
such family u.4ages are in tlicir uaiuie different from a territorial 

* <^ustom which is the lex loci binding ^11 persons within the local 

limits m w’hieh it prevails. 1 C. 186 (195) (P.C.). A 

*(6) A family custom is (japable of boAig destroyed by disuse where a leg;il origin 
and continuance had given it efficacy as to both ancestral and acquir- 
ed posses^iom l'2 M I. A. 281 (291) ; referred to in 11* H.H.C.R. 249 
(267). • B 

(f) Thos^ interested in the mamtonance of .i sneei.il custom of descent may 
waive it and then the ordinary law will prevail for the future. 2 W.R. 
SO, referred to in 11 249 (267). G 

( 40) Special customs not legally proved— Interference of High Court in second appeal. 

If a decree appealed against is ba-scd on wrong views of the Law of Evidence, or 
on a misconception of tbe canons, which the Privy Council and tho 
High Court have defined as to how a special custom should be proved, 
the Higli Court ought to interfere in second appeal. 21 B. 110 (116) 

BbE*. f per Jitrdine, J. D 

(41) Reason lor thus Jealously watching customs. 

Were the Court not to look with a jealous eye at attempts to establish local Oj. 

c’lstcrustomfc in derogation of the general canons of descent amongst 
Hindus, ^ the exceptions would soon become as frequent as the rule ; 
and Mt^eraestHervitusiibijus vj^’jumeat. 10 I^H.O.R. 241 (261). E 

3.— Facts, 

(1) Judgment, whether a fact. 

(a). A ju^lgmcnt a.s to whether a certain person was or was not the heir to 

• another i s neither a tran.'Siction nor a fact within the moaning efi S. 13 
12 A. 1 (18) [¥.V^^)\apy(rovinq 6 C. 171 and 154^.9. Per FAge, C.J, F 

(6 Tn^ suit for damages for malbious prefsecution, it was held that the j^dg- 
fneiit of the Magistrate and the evidence g^yen before him inthe pro- 
secution in question should not be utilised as evidence or os a record of 
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the found, and that S. 18 did Qot apply to tho case. 9 Bom. L.R. 

" 1131 (1136 <fc 1137). See, also, under S. 11, supra and S. -13, iu/m. G 

(2) Class of facts covered by section. 

* The class of cases the section was jii tended to meet iS as plain as possible not 
only from its language hut from the illustrations ; thoy arc cases in 
which tho right or custom in question is regarded as capable of surviv* 
mg repeated instances of its assertion and denial, where transactions 
may be supposed to have goneoii modifying, asserting, denying? creat* 
ing or recognising itp or being inconsistent with its existence ; leaving 
it, after all that has been given in evidence, fair matter for judicial 
consideration, as to whether the Court should or should not decree it. 

31 143 (163) per Bcanmn^ J. H 

4, — * ‘Any transaction by which ..denied 

( 1 ) Transaction, meaningl^f.' 

(а) A transaction, in the ordiiiai\^ sense of the word, is some business or dealing 

which is carried on or transacted between two or more pcisons. If the 
parties to :i suit were to .adjust their differences inter se, the adjust- 
ment would bo a transaction; and, by a somewhat strained use of tho 
word, the proceedings m a suit might also be called “transiictions,” 
but to say that)»the decision oi a Court of Justiuois a transaction would 
* be a rnisiipplu ation of the term. 0 C. 171 (1HG)(F.B.), per Garthy C. J. 

See also, under SO. svpra. * ^ 

(б) A transaction is something ^hich hasbeen concluded between persons by a 

crons or reciprocal action as it wore, whereas* the judgment of a Court 
IS something imposed by the ftuthority of the tribunal. The Court 
neither creates, claims, modi/ies, recognizes, asserts* nor denies a 
right or custom ; it determines for or against ; it is a misuse of language 
to call a judgment of a Court of justice a transaction, per Jacksmiy J. 
6C. 171 (186) (F.B.). J 

(2) Wide* import of 'transaction.’ , 

(a) The term transaction ” is one of large import, and might, although by 
a somewhat strained use of it, be held to be applic,ibie to proceedings 
in a suit. 10 B, 439 (442). K 

{h) Where the existence of a right to some immoveable property was in fjTiostion, 
that right having been asserted aii^ recognised in a prevfous proceeding 
of a Court of Ju.sticaj, it would not bo unwarrantably straining the 
language of the .section to say that tho proceeding was a “ transaction 
v,'ithijithemeaningof S. 13; for the word “ trans;»ction ” in it largest 
sense me|.ns “ that which is done.” 6 C. 171(176), per dis- 

^ sentient. ^ 

(c) Reports accompanying orders under J>. 146, Crim. Pro. Code, and not refer- 
red to in the ordo|'s, are adiitissible ii evidence, the words “a transac- 
tion in which the right or custom in question existence,” being 

wide enough to let in the repqrtstorming part of the orders ; the reports 
to come unde^S. 13 must be transaotiom^such as are described above. 
29 C. V)7 (198) (P.C.)-1«M,L.J.^3(85)-6C.VV.N..38G(391 A392). M 

(3) Judgment urhethep a traniaction. 

(a) The word ” transaction ” in S. 13 included judgments, not conclusive, but 
still admissible ns evidence for what they are worth, even when they^ 
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might not be admissible under Ss. 40 to 43. 22V/.R. 365, referred to in 
24B. 591(5'J8). H 

(6) A judgment in a former suit as to whether a person is or is not the heir of 
another is not a transaction within the meaning of S. 23, and if it were, 
it docs not I elate to the sort of right which is intended by the section.* 
(i 0. 171 (187), lifr Gaithy C. d. Q# 

(4) H ature of transaction r^'ferred to in section. 

(o) The transactions which are referred to in cl. (a), S. 13 arc transactions by 
which a right or custom in question was created, claimed, n^odified, 
recognised, asserted or denied. 11 C. W. N, 703(704). P 

(b) To ))rove or disprove a right or custom, it is not enough to adduce evidence 
of a transaction, in V'liuk or, in the course of which, the right or custom 
was a^s?,erted or denied. The transaction will be relevant under S. 13 
cl. (a), if it bo one by which the right or custom was as.serted or denied. 

Ibul, xk;r J. ‘ Q 

(5) Effect of construing term ^ transaction' ' widely. 

The result of holding the term transaction” to be aj^plicable, in S. 13, to 
proceedings in a suit, being to effect a most important departure from 
the English rule of Evidence, which would make judgments, decrees, 
and verdicts of juries only admissible in matters of public interest, it 
*is doubtful whether such was the intuuti’on of the Legislature ; a ttpo- 
cial section framed for that purpose might be expected amongst those 
relating to jL‘^gmcnts, if such had been the intention, AQ B. 4.39 
(442); 'per Sargent, C.J. ** g 

(6) Effect of not construing term widely. 

If the words “ tnuisactiou” and “ rigfnt” be not largely construed, judgments, 
decrees, and orders which were, before the passing of the Evidence 
Act, con-idcred conclusive, and which now, according to the law of 
evidence administered in England, arc considered, when not pleaded 
as estoppel, cogent evidence would be excluded. 60.171^175). Per 
Mitter, J., dissentient. See also, the example given therein, and 12 
J3.L.R. 304, and 1 C. 144. 3 

(7) A difficulty. 

Itris difficult to see what could, within the meaning of S. 13, clause (a), be a 
\i transaction by which the right of a man to have it declared that ho is 
the bon of another man out ot a particular woman, or that he is not 
some other, man could bo said to be “ created” or ” modified”. 12 A 1. 

(14) (F.B.) per Edge C.J, X 

<8) Language and object of section would e:|^clude Judgmen^.« 

“ I think that, w'ere there no case law on the subject, no one wouli hesitate for 
a moment, upon being asked to bring a former judgment, impeaching 
^the genuinesb of a sale deed on which a subsequent suit was brought, in 
evidence in the later si^it, to reply that neither the language nor the 
object of S. 13 served the purpose. ” 31 B. 143(153). Per Iicaini>n, J. U 

<8 a) But authority would include Judginents. < 

A formidable array of authority exists for the general propositiofi that 
judgments not inter partes are admissible under this section. 31 B. 

.143(12,5). Y 
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(0) Hew a former Judgiitent comei in under section. 

• (a) Under the last words of S. 43 a former judgment may be relevant if it can 

bo brought in under some other provisions of the Act. 23 W.R. 162^. W 

. (6) The words contained in S. 43 — “ unless the existence of the judgment is 

relevant under some other provision of the Act ” — introduce another 
section of the Act, viz., S. 13, besides those sections (40, 41, 42 and 43) 
which specially deal with judgments, orders,* and decrees. 3 B. 3 (5), 
referring to the remarks of Conch, C.J., in 22 W.R. 305. See also, under 
S. 43, infra. ** ‘ X 

(10) Former Judgments to be relevant must be transactions or instances. 

Allowing to “right” the amplest pos.siblc meaning, judgments, brought in 
under S. 43 and S. 13, mu.st be either “transactions or instances,” 
and as such, may be the simplest and most convenient proof of the 
transaction nz., the litigation, * or the instanjie, viz., the asseriion 
by the plaintiff, and the^donial i)y the defendant, of the right. 31 B. 
143 (157) ; per Beaman, J. ; q.v. for an elaborate discussion of the 
section. Y 

(11) Effect of making Judgments relevant as transactions or Instances. 

The effect of extending the concluding words of S. '43, read with S. 13, so as to 
make all judgiiv^nts, though not in rem and not inter paries, and not 
upon questions of public right, relevant as transactions or instances, 
of the a.ssertioii or denial of the right in question, where one parlA' to 
the subsequent was ajso a party to the'prior litigation, has been to 
coufilude the point to prove which they tfro admitted, though in e\cry 
case the courts have been most, particular to disclaim the doctriiio of 
res jiidicta regarding judgments .so admitted. 31 143 (155), 

Beaman, J, See also under S. 43, injra. Z 

(11 a) The resulting dilemma. 

If a former judgment is admitted qua judgment, tlu-n the whole of its contents 
must be pro tanto, res judicata; if that effect is denied, then thetjiing 
is more opinion, and docs not appear admissible, as to its contents, 
under any section or provision or known pnncMpleof evidLUicc or the 
Kvidence Act. 31 B. 143 (157); per Beaman, J. A 

(12) Ground on which Judgments not inter partes are held inadmissible. 

(rt) The cases, which decide that judgments, inter partes, are not admis- 
sible in evidence, proceed chiefly on the ground that those judgments 
are sought to boused as having the effect, more or less, oiies judicata^ 
24 B. 591^(598) - 2 Bom. L.R. 38G; per Banade, .J. B 

(6) A 4 )arty who has been allowetf to put in a previous judgment not inte-r 
partes, for the purposes of S. 13, (jimiq)b bo allowed to use its contents qua 
judgment virtu^vHy thereby converting it into a res Judicata. 31 B. 
143 (158 & 169). Per Beaman, J. C 

(13) Meaning of, “ while relevant itU not (onclusive. ' 

• * 

A former judgment, “ while relie^’aut, is pot conclusive'’ means that the judg- 
inent, if its subject matter is co-extenSive with the subject matter of 
the suit, in which it is offered as evidence, must be altogether or not at 
all rc8 judicata, 31 B. 143(167); per Beaman, J. D 
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(14) Distinction between relevancy and concIusivenesB of Judgment is a matto of 

nicety. 

f Whene the subject jiiattcrof .i fornit r judgment coincides with and i.s identical 
with the entire right in issue, or that can ever be in issue, on the same 
^tAte of facts, it becomes a matter of the utmost nicety, to distinguieh 
between the relevancy and the concJusivcncss of tho judgment. 81 
143; 156) ; Per Jieaman, J. E. 

(15) Section does not require former Judgment to be between same parties. 

in this section, there is not the limit that the suit must bo between the same 
parties as the taie in which thO jucigmeiit or decree in it is sought to 
be used, ill W. K. 366 (366) ; referral to in 1*2 A. 1 (17)(P.B). F 

(16) Restriction under which judgments are admitted under section. 

If judgments are admissible only under Ss. 43 and 13, they must be rigidly res- 
tricted to proving the^transaction or the inrstf)nce meant by the section. 
31 1-3. 143 (16>i). G 

^17) Former suit, not former judgment is transaction or instance. 

Former judgment? and decrees thoanselves arc not a “transaction” or an “in- 
stance,’ but the suit in which they were made was a transaction or an 
instanofc. in which lights were asserted or recognised ; and to establish 
/^.hat Mk-h a transaction took place they ire re the best evidence. J^er 
Straight. J. V2 A. 1 (26). ‘ R 

(16) Instances where forraer^j^adgments held in^^dmissible. ' 

{a) Where tho ultimate hetcrmination of tho right to recover possession ol cer- 
rain property depended cii the admission in evidence of a judgment 
in a pievioiis suit to which the plaintilT was no party, but where the 
present defendant was the plaiutilT, t h:\tthe former judgment 

vwi*' not adTni«!sblc as evidence ifi the subsequent suit, as it was not a 
transaction, and ihc right claimed was not a ‘ right ’ within the moa- 
ning ol S. 13, and as a dual construction given to S. 13 would make 
Ss. 40-43 a surplusage. 6 C. 17J (186) (10*2) (PJBJ = 0 G.L.R. 439- 
(F.B). Mitter, ./., dissentient ; referred to in ‘24 B 691 (607) ; see also, 
under S. 11 bUpra, 1 

fbj Where a plaintiff sued his brother and the wives of his brothers to recover 

‘ possession (if a house and grounds alleged to have been purchased by 
Sim from his father, r jiulgment in a previous suit against him and 
his parents holding the sale to Imj a sham transiietion, was hold not to 
come within either the word “ transaction ’ in S. 13 or “ particular in- 
stance ” in that section. 31 B, 143 (160) ; 'per Russel. C.J.^ but sea 
'infra. ^ 

(c) Where 'A piitnidar of a taluk sued to ejept the defendant, od the ground 

that; the defendant^ failed to enter into an agreement with him to pay 
a proper, rent, the judgment and awanl in a previous aebitration suit 
*by virtue of which the (},efendant recovered possession of tho property 
was held to be inadmi.ssibla in evidence against the plaintiff. 12 0. 82 

. , c * 

(d) The amount claimed by a plaintiff dt arrears of rent for his shop being in 

dispute, a judgment in a suit, between the defendant and the plpui* 
tiff’s brother who were partners, and decided against the defenwit^ 
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tendered by the plaintiff to prove the bonafidesoi the entries made in 
• the firm’s hook in his brother’s handwriting, was held to be inadmissi- 

ble against the defendant. 10 B. 439 (440, 443), distinguishing B*. 3. L 

(19) Instanceg where former Judgments held admissible. 

(а) Whore, in a suit between P and 1), the question was whether D was the 

son of H and his wife K, or whether one R was that son, a previous 
suit between P and K, in which K had defeated P by show ing that she 
had had by H a son called D then Iwing, was a “ transaction”, in 
which the right of D, as the living son H, to proprietary possession of 
his estates w'as asserted to defeat P’s claim, and recoginsod by a judi- 
cial tribunal for that purpose, and the judgments and decrees in that 
suit were evidence of that transaction and admissible for that purpose. 
Per Straight, J„ i‘2 A. 1 (2G) (F.B). M 

(б) The w'ord ‘ transaction ’ is certainly Jarge enough to allow the proceedings 

(certain transcript decisions) in itviaime sufls to be admitte*d as 
evidence, not as conclusive, but of such weight as the Court may think 
they ought to have. 22 W.R. 365 (860) ; referred to in 12 A. 1 (17) 
(F.B.). N 

(c) Where in a suit by the plaintiffs, as purebasero of the rights of one of 

three defendants, for a third share of the ancestral property of 
the defondautj, the bona fide character of a partitiwn-deed was in 
question, the record and judgment in a previous suit, where the deed 
was held to be fraudulent ^nd collusj^^, weie held to be relevant 
under S. 13, as showi'jig the conduct of the parties and their admis- 
sioas, though the former decision w'ould* not estop the defendants from 
contesting the claim as res jiuHcata. 24 B. 591 (699). Per lianade, J, 0 

(d) Where a suit was disposed of in accordance with a compromise, the terms 

of which were sot out in the judgment m the form of a recital, held, 
that the judgment was undoubtedly the record of a transaction by 
which the rights of the parties were previously recognised, and, there- 
fore, that transaction was relevant under the provisions of S. 13. 23 

W.R. 162 (163j. • P 

(e) In a suit for confirmation of the plaintiff’s title as roprcsoating a decree- 

holder and to have the property sold in execution of a decree, the 
defendant alleging a purchase for valuable consideration, a ^ former 
judgment, not pronounced between the parties to the jsuit, declaring 
the purchase spurious, though not binding and conclusive evidence 
against the defendant, was held to be sufficient to give the plaintiff a 
prima facie case which, by the rules of pleading, the defendaar 
should rebut. 11 W.R. 118^119). 9 

(/) In £^8uit by the ^aintiffs for polscssion of certain lands, on the ground 
that the tittle to tlfein was acquired by adverse possession, the plaint 
and judgment in a former suit iitter partes by the plaintiffs' father fora 
declaration of his title to those lands, based oii mortgages alleged to 
have become irredeemable, wheA only a part of the claim was decreed, 
would be adnyssible to prove the fact that the plaintiff's father claim- 
ed to entitled to the|jud and^to be in possesrion. 7 O.C* 12‘2 (126) 
per Chamier, J. ' * ' R 

^ (g) Where it was contended that there was no legal evidence for inferring that 
a certain land in dispute was debutter property, a former^ rubkar, by 
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which the Collector releaned the land in suit, was held to be a trails^ 
action, within the meaning of S. 13, and a relevant fact from which 
a previous grant might be inferred, though the release of itself did not 
constitute such a grant. 10 C.W.N.L.C. S 

(A) In a suit for a balance of rent on the ground that the defendants ^ere 
hhowlee tenantsof a jaghir, and not moAiirm/tdrti'.s as claimed by th^m, 
;i i Qohaharee (proceedings of Court), in which certain decree-holders 
of an ancestor of the defendants sought to attach his mokurraree 
lights in the jaghir weie held to he relevant evidence under S. 13 of 
the Act. 24 \V. II. 284 (285). „ , . T 

(20) What the Court can look at when former judgments are admitted. 

In a suit upon a deed of sale alleged to be void for fraud and want of consider- 
ation, a judgment in a previous suit declaring it to be fraudulent may 
be. admissible to prove that years hack, there was a dispute about the 
gen;iiineness of the deed ; but the Court cannot look at the issues in the 
judgment and the findings which the Judge came to upon them and 
then treat tho«c findirigsas of any legal probative value in the suit. 31 
h. 143 (15!1). IW Beaman, J. 0 

(21) Observations of Privy Council on laxity in admitting documents. 

1’hc Privy (.’ouncrl observed, with regard to the laxity in admitting docun?ent.s 
olitaining in the Indian Courts, that, while it may not he desirable, in 
all cases, to apply strict and technical rules to the admissibility of 
iMdcncein the Courts ui India, the substantial principles on which the 
aiithenticPtfy and value of all evidence rest should be observed. 17 W. 
R. 55:3 (551v(P.C.)- 12 B.L.ll. .39G- 14 M.I.A. .^70. V 

(22) Instances of relevant documentSi other than Judgments. 

(a) P-eedfi containing statements to title must be regarded not as exceptions 
to the rule excluding hearsay, but as constituUng the transactions 
tkry effect. When it isasscAed that land belongs to A, the mciining is 
that A L-. entitled to it h\ a .scries of transactions of which his title- 
deeds are by law the exclusive evidence. The existence of the title 
deeds IS thus the very fact to bo proved. Steph. Dig. 7th Kd. pp. 
1G5 A IGC. W 

(5) Cbauns aud assertions of a right made and submitted to the deeds proving 
the.*;e are admissible under this section. Malcohnson v. O'Dea.j Phip. 
Ev., 4EthEd. p. 9G; Tay. Kv. lOtb Ed, p, 4G7 ; Steph Dig. 7bh Ed. 
p. 165. X 

(c) In a suit feu" trespass to land alleged to be the plaintiff's freehold but over 

which the defendant claimed a right of common, the fact that the 
plaintiff’s ancestors had granted leases of the land — though only 
counterparts signed by the lessees are pxocfuced — is admissible on the 
plaintiff’s part. Doe v. Pulnmi^ H Q.B. C22 (623-G) Phip. Ev. 4th 
fjd. p. Ill; Stfeph. Dig. 7tli Ed. p. 8, Y 

(d) {n a suit for trespass to a fishery appurtenant to the plaintiff’s manor. 

entries, in the CourC Rolls, of ancient licences to fish, gri^nted by the 
plaintiff’s ancestors, without proof that the rents received had been 
paid, and modern leases witj* such proofs, are admissible for the 
'plaintiff. Boyers l^Camp. 309, Phip. Ev. 4th Ed.^. 113. Z 

(e) The question in a suit— where J’s sons and A were defendants — for the 
^ rent of a certain property being whether A was interested in the said 
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property, and as such, liable to pay rent due under a lease executed 
to J, a judj^ment in a previous suit between A and J, declaring the 
property to be part of A amd J’s partnership property, was. held to be 
relevant in the subsequent suit, as a transaction recognising the right 
of A in that property, within the meaning of S. IM of the Act. 9 C.W. 
N. 402 (415) ; per Ghone, J. A 

(^) In a suit for a declaration of the plaintiff’s t,itlc to certain land, 
certain documents, consisting of a conveyance m favour of the 
plaintiff’s father, of a sale-ccrtificjj^te obtained by his father’s vendor 
of certain execution proceedings containing a recital of hfs father’s 
petition asserting his title, and of a judgment obtained by his father 
recognising his title, to none of which the defendants were parties, 
were held to be relevant, though ;iot conclusi\e, as tending to show 
that the plaintiff’s ancestors had dealt with the site as their own for 
a long term of years. 15 12 (13). B 

(</) If the boinifrarics of apiece of land, as •Ntatert respestively in a sale certificate 
and in a plaint, identify the land with that regarding which a former 
deciNion was passed, that decision would, under S. 13, be evidence of 
sonit' sort in favour of the plaintiff, though the present defendants 
may nc»t bo the legal representatives of the person againrjt whom the 
decision was passed. 25 W. K. 180 (181). C 

(/i) In a suit for a declaration that the plaintiffs were ontitlqd to the exclusive 
management of ,i temple, a compromise ot the rights of the parties, 

^ entered into in 1845 and 1874 was iK)t allowed to be re-oporie^, as it 

was held that the 'Usage which had existed for so long a period was 
^ the best exponent of the Melkolmo righ^ vested in the defendants, a 
right twice acquiesced in by the plaintiffs or their predecessors. 18 
1 (12)(P.C.). D 

{i) In A .suit by the plaintiff as reversioners, for possession of certain land 
belonging to a certain person, denying the Milidity of an adoption 
made by him, a document .showing a compromise effected between the 
plaintiffs and the deceased person, was held to be relevani, though 
unregistered, as evidence, not of any transaction so far as it- affected 
laud, but as evidence that the plaintiffs had acquisced in the adoption. 

292 r. L. R. 1<K)0. E 

{j) Inquisitions post mortetn finding the existence of a right ot lisherv in the lords 
of a certain manor, are adimssiblc to prove these fapts. Rogers v. Allen^ 

1 Camp. 309, L^hip. Ev.4thl!rd. p. 320; Steph. Dig! 7th Kd. p. 8. P 
(/c) A series of family settlements were admitted to show that for more than 
a ceniury no one had a legal right to dedicate a certain foot pati^ to 
the ^u^lic. Broiujh v. Lord Searsdale Step. Dig. 7th Ed. p. 8. G 
(/) JDocument.s containing recitals that a particular plot of land is included 
within a particular /to wZa though not inter partes are admissible in 
evidence un^^er S. *13 of the Evidence Act as transaction by which the 
right to hold those plots as part of the houda is rooognised and parti> 
cularly when the existipnee of that right is a question raised in the 
case and*is a relevant fact. 5 C. L., J. 55 (58). per Geidt J ; see, also, 
under S. 11 ^ H 

( w) On the question whether certain Shrotriemdars were the owners of a 
village or were only entitled to the nieltcaram documents executed by 
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the predecessors in title of some of the defendiints and by other ten- 
ants in the sumo village showing that thrf' executants were not 
occupancy r\ ots and were parakhudis were held to be relevant 
evidence, I'l.dcr S. as show'ing the tenure on w'hich the village was 
held, though the defendants were not concluded by them. 16 M. 194 

(106). ^ -J 

(?i) In a suit for the recovery of possession of a certain land on the ground o*f 
oiisf^er, certain load-ccss papers and a deed of sale by which the 
phiiritifts came in possession of the property were held to be relevant, 
as trarihactJons,vaiid instances in which the right of the idaintilfs and 
their prt dccossois were asserted and recognise/i. 22 W. K. 293(296). J 

(o) Whore, in a suit for iiossession of a tank, the plaintiff tendered in evidence 

a cop} of iiCdcnamahy to which the defendant w as not a party, held, that, 
though no question of right or title could be decided adversely to his 
interest on the basis of that agreement, it w'ould be evidence that, by 
an order of Court based on that solenamah, the plaintiff w'as put in pos- 
session of the tank. *15 \\ .11. 261 (262). ' K 

(p) A sur\ey map, on which a planitifl, suing for certain lands as part of her 
village, relied, wa'^ hold to he siifticient in the absence of other »atis- 
fatctoiy proof of title or of long antecedent possession, to establish the 
plaintiff’s right to the land, and to disturb tbe defendant’s present 
possession. W.H. 210 (212), Loih and Bayley, JJ : Jackeon, 

,«/. conbii. * '* L 

(g) A map prepared by an officer of Go\emment while he was in charge of a 
khas inchal, I'.je Government being in possession of that rtiehal as a 
private piopriet^u', is relevant, uiider S. 13 as evidence of posse&sion or 
of assertion of a right. 5 C. 287 (291). H 

(23) Instance of irrelevant document. 

Where tlie question wa> whether a tenant held lands under the nakdi or bliaoli 
system of rent, and the Court based its decision on a statement contain- 
ed in a hehanama executed by the deceased grandfather of the tenant, 
held that the hehana'-na was not admissible in evidence under S. 32 (7) 
read with S. 13 (a) of the Act. 11 C.W.N. 703 (704) : see, also, under 
S. 32, infra. H 

(24) In anamoloua case. 

Evidence of the receipt of illegal gratification by an accused person, a public 
servant, from a certain firm in 1877 and 1878 w'as held to bo in-admis- 
6il)le to prove that h3 received the same in 1876, as the two sets of 
transactions were not so connected as to make them relevant to one 
another under Ss. 5 to 13 of tbe Act. 6 C. 655 (659, 662) ~8 C.L.R. 107. 

(25) Initances of transactions relevant to prove custom. ^ 0 

(a) In a suit, to recover possession of^an estate, descendible by right of family 
custom on the eldest son, to the excrusion of other sons, certain previ- 
ous transactions, consistingtof au petition presented by the plaintiff’s 
, father and uncles to the Collector for registration of their names as joint 
proprietors, of an agreement to pay Government revenue, joint 
suits against tenants and o! various othe^ acts, wore taken into con- 
sideration, as a series o( important acts of the prrties, founded upon 
the^footing that frho ordinarj' rules of succession governed the descent. 
1 C. 186 (193) (P.C.). P 
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(b) Where, ‘in a suit to establish the existoticc of a fairiily custom, a deed con- 

taining a recital of the customs as alleged in the plaint and a covenant 
to do nothing contrary to it, were tendered in evidence by the ‘plaintiff, 
they were hold to be admissible in evidence on the plaintiffs’ behalf, 
though they could themselves be called as witnesses ; but the custom 
though admissible, must be proved aliunde. 10 B.L.R. 263. Q 

(c) An old deed, purporting to state the customs of a manor, and made between a 

former lord and certain of thocopy-holders, but which omitted the alleg- 
ed custom, is relevant to disprovi? a manorial custom. v. 

hatliert<jn, 10 M A' W. 218 ; Phip Ev. 4th Ed.p. 280. R 

(d) Declarations regarding matters of public and general interest may be made 

in ; — 

(а) maps prepared by or by the direction of persons interested in the 
matter ; Hammond v. liradstreet, 10 Ex. 3iX) and Pipe v. Fnlc1u:r, 1 
E&E. 111. 

(б) copies of Court rolls. Crease v. Barret, 1 C. W. A R. 928 ; 

(r) deeds and leases between private persons, PlarAon v. Dare, 10 B. & 
C. 17 , 

(d) verdicts, judgments, decrees, and orders of Courts and simihir 
bodies, if final ; Duke of Newcastle Broxtowe, 4 B. & Ad. 273, A 

Pim Cur tel 6 A W. 234, 266. Steph. Dig. 7th Ed. p. 43. 8 

{€) On the question whether a certain custom existed in a part of i certain 
' parish, certain entries in the parish oooks, signed by deceased church- 

wardens, wore deemed to he relevint^ Stead v. Heaton 4 T.R 669, 

' Steph. Dig. 7th Ed. p. 40. , T 

(26) Wnjib-uhars, object of. 

A wojib-ul-ars was never intended to be Used as an indirect means of giving 
effect to the wishes of a sole proprietor with regard to the nature of his 
tenure or the mode of devolution of the property which should obtain 
' after hi.s death, its purpose being to furnish a trustworthy record of 

existing local customs. 15 A. 147 ; see, aho, 5 A.L.J. 79. U 

(27) IVajib-ul-arz need not be attested by the proprietors. 

A Wajib-ul-m z, not being a mere contract, but a record of righ'^s by a 
public servant, is entitled to weight as evidence qf a village ^custom, 
without attestation or execution b} the proprietors of the mouzah. 
2 N.W.P. 39") ; but see infra. Y 

(28) Wajib-uCarz a transaction relevant to prove custom. 

(a) AWajib-xU-arz, prepared* and attested according to law' is pima facie 

* evidence of the existence of any custom of pre-emption, which it re- 
cords, such evidence b^iiig open to be rebutted by any one disputing 
the custom. 2 A. 876. See, also, 5 A. L. J. 79? (wh<»re a certain wajib- 
ul-arz w'as not held to pro»e the existence of a custom of *pre-emptiou 
in certain mahals). W 

(b) A provision in the Record of Rights (ivajib-ul-arz) that a‘ non -proprietor 

coud not build anything but a residence without the consent of 
proprietors, and when he left the residence and village, he could 
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remove the materials, was hel5 to represent thr custom prevailing in 
the village, which was in accord with the general village custom. 

. 145 P. L. K. lyoo. ■ X 

(c) Where the plaintiffs claimed to be paid for their labour in the customary 
manner described in the wajib-nUarz, it was held that the claim was' 
enforceable, as it could not be argued that such a custom was un- 
reasonable or otherwise in\alid. 198 P. L. K. 1900. Y 

(29) Instances where Waph-nl-at^ held to he of no value. 

(a) A document purporting to be a •rajih-i^l-arz draw^ up during thr time 

when a rnahal was owned by one single proprietor could not bo any 
evidence of a custom of pre-emption obtaining in that mahal. 18 
A. W. N. 80 ; 14 I. 'A 1*27, referred to. Z 

(b) On the question whether, under local custom, a tenant, ejected from his 

, holding a Revenue Court, lost his right uiAhe trees on plots which 

did not form pait of his culti\atoiy holding, by reason of bis having 
lost it and having ceased to reside in his village, a najib-ul-ai z (re- 
cord of existing local customs)— stating that tlui grove of a tenant 
running away from his village, because he owes his landlord rent, be- 
comes the taipkdar’s — was held to be no evidence of the alleged 
, custom. *2 (). C. *280 (285). A 

(t) On the question whether certain proprietors were entitled to eject the 
defendants from a house occupied by them in pursuance of an alleged 
customary agr^^nent, certain entries in a Wajib-uhurz to fhe effect 
that, in the , event of ejectment, the tenant shall l^e entitled to the 
materials of the house wgre held to afford no room for any reasonable 
inference of a custom that the* village proprietors, the eventual owners 
of the site, have the power of ejectment. 24G P. L. R. 1900. B 

(30) Rewaj-i-ani relevancy and evidentary value of. 

(a) Particulars regarding customs recorded in a iiud-rewqji-%-am dul^y pre- 
pared and attested are admissible in evidence as an oflicial record of a 
custom (f. (/., exclusion of daughters and daughters’ sons from in- 
heritance). 7 O. C. 134 (136). C 

^ (6) But an entry in the reivaj i-am contrary to the general custom, when the 
rewaj-i’dvi is not supported by any instances and when no instances 
have been satisfactorily- proved in Court, was held insufficient to shift 
the burderr of proof on the collaterals to prove the general custom 
of the Pathans of Hoshiarpur, that collaterals succeed in default of 
male lineal descendants. 548 P. L. R. 1900. D 

(31) Relative value of irajib-ul-arz and r€wc^4-am. 

Where the question was whether or not a plaintiff could claim a right of pre- 
emption on the ground that he wa.s moie nearly related to the vendor 
than the vendee, an entii;;^ in the rewaj^i-am that, in respect^of pre- 
emption regarding ancestral* land, the right accrued to the collaterals, 
was held not to' be an entry r^arding tftie custom of pre-emption 
, generally, and to^ave none of the force which an entry in the \yajib- 
nl-arz had under S. 44 of the Punjab Land Revenue Act. 182 P.L, 
R. 1900. R 
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4.—** Any Transaction by which... denied '\- (Concltcded), 

( 32) Case whereirecord of righto found to bo a concoction. 

A document that appeared to be an official record of a custom, and had been 
admitted in evidence as such, having been found to be th^ concoction 
of a person who was interested in proving that such a custom was in 
force, was held to be worse than useless, to be absolutely misleading. 
15 C.20 (P.C.), referred to in 7 0.0.134 (135). F 

(33) Instances of transactions not satisfying requi|jemento of section. 

(a) On the question whether certain holdings were transferable by the “ law and 
custom prevailing in Behar,” t?ie oral evide7\cc, espcciajly of a certain 
witness, whose knowledge was derived from what he had heard of such 
transactions, which was relied on as establishing the custom, was held 
to be such as did not satisfy the requirements of S. 13, which shows 
the character of evidence by wTiich a right or custom may be proved. 
23 C. 179 (184). G 

(h) A Collec4oi*’s letter and summiA*y to the Board of Revenue, coi^taining cer- 
tain declarations^ alleged to have liecu made by certain zemindars on a 
question of succession was held to have been not properly admissible ; 
it could not be safely relied on asalYordingcleur and unambiguous proof 
of the existence of an ancient and invariable custom in the district. 
17 W.H. 552 (553) (P.C.) - 12 B.L.R. 390=14 M.l.A. 570. H 

(c) An ackuoweldginent, taken in troubled times from th# guardian of an 
infant inanmit of a zemindar’s customary right*to control and remove 
the mdJiant, is entitled to little, if any, weight as evK^nce ot the 
custom. 1 l.A. 209. 1 

•5- . **or which was inconsistent with its existence 

Judgment relevant as showing transaction inconsistent with right claimed. 

Whore the question was whether or not certain properties were subject to a 
trust for charitable purposes under a will, a judgment m a previous 
suit, l)y third parties interested in the trust, which found the estate 
not bequeathed for charitable purposes and the will re\oked, was 
held to be relevant against the defendant, though not conclusive 
against him. 19 A. 277 (289) (P-C.)= 1 C.W.N. 265 (208)=? 24 l.A. 10. J 

6.--* *particuiar instances . . . departed from * \ 

1) Ownership proved by particular instances. 

(a) Ownersliip may be pio\ed b)^ proof ot possession, ^vhich can be shown by 
particular acts of enjoyment, these acts being fractions of that sum 
total of enjoyment which characterises dominium. A. A. and W. Ev. 
4th Ed. p, 64, referring to Jones v. WiUinms, 2 M. and VV.^26, and 
Wyis’ Ev. p. 41. * 

•(6) Acts of owiiersjiip on parts of a certain land ett., are admissible on ques- 
tions of ownership gengrall)^ not on the ground of acquiescence of any 
party; they are admissible of themselves '^roprio vigore\ for they tend 
to prove that he who ^es them is the owner bf the soil ; though if 
done in the ahsencciof ail persons interested to dispute them, they are 
of lefc weight. Jones v, Williams', 2 M and D. 327 ; Tay. Ev. XOth 

, Ed. p. 256; see, also, Shinley v. White, 14 East. 332. L 

• • 

(c) On questions of title, acts done with regard to other places connected with 
the locus in quo by such a common character of locality as to give rise 
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6.—^* particular instances departed front -[Continued). 

to the inference that the owner of one is likely to*bo the owner of the 
other {ire iidmissible in evidence. Jones v. Williams. 2 M and W. 326; 
Per Parke^ B; Phip. Ev. 4th Ed. p. 144; Steph Dig. 7th Ed., p. 6; 
Tay. Ev., 10th Ed. p. 254. M 

(d) Kepoated acts of ownership regarding the same property are relevant on^ 
questions of ownership. Woodn ard w fitichnnan. L.K, 5 Q.B. 285;* 
Phip Ey. 4ch Ed.p.l44. N 

(<?) Where the Crown claimed the salmon fi.shing above the falls in a certain 
river against a ccrts.in person, evidence of occasionally fishing there, 
of having watchers during the spawning season, a^d of his binding his 
tenanU in their leases to protect the fi.shing, and prevent all others 
from fishing was admitted on that person’s behalf. Lord Advocate v. 
Loi d Lorat, 5 App. Cas. 273 ; Field Ev. 6th Ed. p. 77. 0 

y{f) Acts of ownership, when submitted to, are auolagous to admissions or 
declarations by the party submitting to thomjthat the party exercising 
them has {* right to do .so, and that he is therefore the owner of the 
property upon which they are exofeised. Starkie Ev. p. 470, note F, 
cited in 2 W.R. 210 (212). P 

(g) Where, in an action for trespass, the question wsis whether or not the 
word “ village*’ occurring in an old lease included an adjacent mouii- 
^ tain, evidence of acts of ownership by the plaintiff’s predecessors on 
oth^ir parts of the mountain was deemed^ to be relevant. Waiter 
parkw Fennel, 7 H.L.C. 650, Phip. Kv. 4th Ed. p. 582; refeired to 
* in 7 B. 100 (116). * Q 

(Ji) But on the question wjiethcr a manor was formerly part of another manor, 
the fact that tlie lord of the former manor had long paid rent to the 
lord of the latter was hold to be no evidence. Anglesey HatherUm, 
10 lu. and W. 218, Phip. Kv. 4th Ed. p. 115. R 

fi) Prior docltions relevant as instances— English Law . 

{a) The rule of English law regarding the relevancy of prior decisions is that, 
expect in matters of general interest or public rights, a verdict iii a 
previous suit, to be admissible, must be between the same parties or 
through whom the parties, actually in litigation, claim. Per Markby, J. 

6 W.R. 232 (233). ' 8 

N. B. jThe learned judge declined to apply the rule itself in all its strictness to 
the Courts of this Country). 

(6) Judgments, convictions and awards inter alios are relevant as acts of 
ownership, even on matters of private right to explain ancient grants. 
Brewx. Hi^ren. I.R. 11 C.L. 29, Phip. Ev. 4th Ed. p. 96; Tay. Ev. 

10th Ed. pp. 1222 and 1270. T 

% 

<3) Relevancy of prior Jddginentf as InstanGea -lndiai^ Law. 

{a) A previous litigation, thotigh fiot, between the same parties, may be a 
particular instance within the meaning of S! 13 (6), in which the right 
« or custom, in question in t ha subsequent litigation, ‘*waB claimed, tre- 
coguised, or exercised, or in whlbh its existence was disputed, asserted 
or departed from.” ' 12 A. 1 (14) (F.^) Per E^ge, C.J, U 

(6) The existence of a judgment must be relevant as a transaction by whidh 
the right was claimed, modified, etc., or as a particular instance in 
which the right was claimed etc., 31 B. 143 (153). Per Beaman, J. Y 
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6, — particular Instances... departed from ”, — {Coniintied). 

(c) Where "judgments are sought to be used to show the conduct of the parties, 
or show particular instances of the exercise of a right, or admissions 
made by ancestors, or how the property was dealt with previoiisly, they 
may be used under S. 13 as exceptions recognised under S. 43asrele« 
vaiit evidciK:c. 5i4 B. 591 (598) : j)er Rana(ley J. See, also, under S. 11, 
supra. W 

td) If evidence could be given ol instances in wljich a jTurely local custom was 
lecogiiised in suits not inter partes^ there is no reason why a different 
rule should be applied when an ii^orporeal right or a righji of owner- 
fihiij is in questjoii :,if the Legislature intended any such distinction, 
it would have been made patent in S. 13. 12 A. 1(17) (F-B.) Per Kdge, 
C.J., referring to the case in Weekly Notes, 1888, p. 248. X 

’(«) Except where they are judgments -m rem, or where they relate to public 
matters, judgments not inter partes have always been held not to be 
res Jii^tcnta, but they cannot be wholly excluded for other purposes in 
so far as they explain the nature of possession, or throw light on the 
motives or couduct of parties or identify property ; thay may have 
very high value as evidence and may even shift the burden of proof. 
24 B, 591 (599;. Pet Itanofle, J. Y 

(4) CascBof former Judgments held inadmissible. 

(a) In a suit by tb# plaintiff to recover arrears of rent fiom,thc delen dan t both 
in cash and in kind, certain ex' parte dGcreOH obtained agai::st the 
rogisterod tenants of the/ tenure, ordering rent both in casfti and in 
kind, were held Ui be inadmissible in evidence in the suit against the 
• defendant, as he wa-n neither a part/to >hcm nor derived his title from 
th(‘ parties against \vhoni<,hose decrees were passed, although be was 
bound as owner of thd tenure by the decr«js when passed. 11 

C. 502 (5G0) ; 0 C. 171, folloivcd, Z 

(6) Whore the plaintiffs sued to recover their share of the lent of certain te- 
nures held by them by light of purchase, a decree obtained in a for- 
mer suit liy another sharer in the same efjtate against the same defen- 
dants, off erred in evidence to x>rove the defendants’ possession of the 
tenures, was held inadmissible in evidence. 13 U. 352 (357) (F.B.). 
Milter j J„ dissenting y OC. 171 and 12 C. 580, follou:cd\ tef erred to in 
12 A. 1(15). A 

(c) Where, in a suit between 1^ and D, the question was whether U was the son 

of H and his wife K, or whefher one R was that son, a judgment of a 
criminal Court, in a casein which D was prosecuted as Rand in which 
the crimnial (3ourt had found that R had died some years before the 
the date of the alleged crime and cxpre.s8cd an opinion, that P, who 
was*n<9t the prosecutof , had got up the case, was held to be inad- 
missible undenS. 13. 12 A. 1 (19) (P.B.). Per EdgCy C,J,, contra jper 
Mahnwodj J. B 

(d) In a suit for a declaration that the plaintiff was the gole manager of a 

devasom, certain certified ^pies of judgments and decrees, which the 
defendants sought to m*ake use of, not as constituting matters in dis- 
pute res jvdicaUiy ^ut as containing summarioft of slibtemcnts made 
by parties concerned in the management of the plaink devasom proper- 
ties and as evidence of conduct, were held to be inadmissible. 11 M. 
116 (123) ; referring to 5 C. 744 and 9 C. 580. C. 
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{e) Where a previous suit was to recover a two thirds share ol a property, for 
the remaining one third share of which a different plaintiff subsequen- 
tly sued, the judgment in the former suit was held to bo inadmissible 
in'the later suit, the subject matter of the two suits not being identical. 
25 C. 522 (530)^2C.VV.N. 501 (607 & 508). See under S. 11, 413 (d) 
(6), Supra. D 

(/) In a suit for contribution for cobts of a previous suit, decreed against the 
plaintiffs and the defendants, the finding of the Court in the former 
suit (as gathered trorii the grounds of appeal in the former suit) was 
held to be uo evidence, in the suit for cpntributiou. of the fact foiv’id, 
as the finding was arrived at in a case in which the present plaintiff 
and the defendants were all co-defendants and a third party was the 
plaintiff. 24 C. 330 (332) ; following 13 C. 352. E 

{(j) Where the plaintiff sued for khan possession and mesne profits of certain 
land on the ground that the defendants refused to give up possession 
or pas rent for it,*' a decree, declaring the land in question liable for 
payment of rent, formerly obtained against them in a suit to which 
the plaintiff was no party, nor from the decree-holder in which the 
plaintiff derived his title, was held to bo inadmissible in evidence. 12 
C. 207 (201)j ; G C. Ill, followed ; 11 C.L.U. 528, distinguished aud ex- 
plained, '' p 

(h) A bare erpression of opinion in a former Judgment as to the fact of posses- 
sion which wao not given effect to by the decree is not admissible iu 
proof of posscbsioi? either at the date of the judgment or at any other 
time, as not being a recognition of a light within the meaning of S. 13 
of the Act. 7 O.U. 122 (125) ; 25 C. 522 ; 22 C. 533; and 2G C. 187 (P.C.) 
distinguished, Q 

(5) Effect of Privy Council decisions on the ruling in 6 C. 171 (F.B.). 

The Full Bench decisions of 6 C. 171 and 13 C. 352 must bo regarded as 
materially qualified by the Privy Council decisions in 22 C. 533-22 1. 
A. 60 and 1 C.W.N. 265 — 24 l.A. 10 and that, under certain circum- 
stances, and in certain eases, the judment in a previous suit to whii'h 
one of the parties in the subsequent suit was not a party 
may be admissible in evidence for certain purposes, and with certain 
objects iu the subsequent suit. 2 C.W.N. 501 (507) -=25 C. 522 (530) 
(F.B.) ; referred to iu 7 O.C. 124. H 

> (6) Explanation of 6 C. 171 (F.B.) 

‘ The sole object for which it was sought to use the former judgment in 6 C. 171 
(F.B.) was to show that, in another suit against another defendant, 
the plaintiff had obtained an adjadication in hfa favour on the same 
right, and it was held that the opinion o«pres.sed in the former judg- 
ment was not a relevant fact within the meaning of the Evidence 
Act, 18 M. 73 (78) • I 

< s 

(7) Instances were former Judgments were held relevant. 

(a) Decrees in old possessory suits brought by> the plaintiff’s apeestors aganist 
traspasserb are admissible as assertions of ownership submitted to, 
though by strangers in title to the defendant. Neill v. Devonshire. 8 
App. Cas. 135, Phip. Ev. 4th Ed. p. 114 ; Steph Dig, 7th Ed. p. 8. J 
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6,—** particular instances., departed from ^'.—(Continued), 

(6) On the question whether certain maintenance grants were heritable and 
alienable, old judgments in which the pleadings were set out, were 
held to be admissible under S. 13 of the Act, as instances in which the 
right in question was claimed, disputed and disallowed. 3 G.L.J. 521. 
See also under S. 35 infra. K 

(c) Where the plaintiff sued the defendant for alienating certain land alleged 

to belong to a certain gaddi, a former judgment inter partes declar- 
ing the property to belong to the said gaddi, and not to be the defend- 
ant’s by acquistioii, was held to-be relevant as showing that the 
question, once finally determined, could not be re-opened by the defen- 
dant/ 70P.R. 1875. L 

(d) On the question whether a person had acquired a certain land in (question, 

a decision to that effect in a previdus suit, in which the question was 
tried between all the parties to the later suit was held to be relevant 
under 13, though the plauitiffs and defendants in the later suit 
were in form co-dofendents in the forn^er. ‘/i W.R. 457. M 

(c) An exparte decree obtained by the plaintiff is evidence (/uantum valeat, under 
the now Evidence Act, oven though the defendant was no party to it ; 
its having been does not in the least detract from Us qualifica- 
tion as an admissible evidence. 24 W^. 431 (432^. N 

(/) In a suit whore toho plaintiff oliimcd to reoovor from the c^ofenJant tahootee 
rent in rcspe,ct ol certain mehals, whereof the defendant was ijaradar, 
it was held that, where hl« proMous suit for the same was not decreed 
as having been framed inconsistently with his true situation, it w'as 
open to the plaintiff to adduce the proi^cdings of the former suit as 
evidence to be taken for wKit they were worth. 24 W.R. 2C5|(265). 0 

-I 

(ff) In a suit between zemindars and mirasdars as tothoownei^hip of porambokc 
lands, a judgment in a previous suit botwoou the zemindar and certain 
other mirasdars, wherein it was held that the waste lands were the 
property of the mirasdars is admissible as evidence, under S. 13 of the 
Evidence Act, 17 M.L.J. 518 - 2 M.L.T. 455 = 30 M. 510 (512) ; 20 3k[ 
371, distinguisJied. * P 

■ (h) Where, in a suit for rent by one co-sharer against another, the defendants 
while admitting exclusive possession of the plots, claimed them as 
lakhiraj, certain decrees put in by the plaintiff, obtair.tfd by him 
against persons who were in possession of the lands^lleged to be lakhi- 
raj, were held to be relevant to show the character of the land and 
that, in respect of the lands in question, a claim for rent was success- 
fully made on a former occasion. 11 C.L.R. 5^8 (530) : referred to and 
cxplafn^d in 12 C. 207 |200). Q 

{i) in u suit for khas possession of certain land, a judgment offered in evidence 
by the defendant, obtained^ by iiim in a previous suit to which the 
plaintiff or his predecessors in title wore not parties, W'as hold to be 
admissible in evidence as showing the natifre U the possession 
of the defendant’s predecessor in title. 11 C.745 (747). ' R 

{j) In a suit for paftition of joint family property, certain previous judgments, 
produced, not in order to^prtjve an adjudication betwoert third parties, 
but in order to prove a statement made by a predecessor in title of 
the party against whom the documents w'cro sought to be proved, w'ere 
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belli to be admissible in evidence. 18 78 (77 aoa 78)See, also, under 

S. 'Jo, infra. 8 

( i) In a suit to recover the airears of certain dues payabid to a temple by cer- 
tain owners of band, certain judgments in previous suits claiming, aa» 
ot right, the payments m (juestion, and in one case, from Christians,,# 
weie held to be admissible m evidence, as evidence of jiarticiilar in- 
.stances,iri which the right was claimed, and in which its exercise was 
disputed, etc., and was further adjudicated upon, the right being a 
light of the chaiact:*!- dealt with in S. 18. 1‘2 i\r.9 (18) ; 8 B.3 and 6 

C. 171, u'jcned to. See, also, under S. 42, injra. T 

(/) Where the plaintiil claimed an '^itmanice" right to laud, the Court admitt- 
ed, in evidence against the defendant, decrees in two suits in which 
the itmainee right hatl been successfully asserted against a former holder 
ol the tenure that was said to have treated the right claimed, hut to 
which the defendant had not been a party. . 22 W.11.3G5, rejerred to 
JTi 10 3.4:88 (111/. U 

(m) Decrees in Chancery between other parties, concerning the same lands, 

were held to be admissible in evidence, to show the characier in 
which the possessor enjoyed the lands. JJavtcsw Lowndes,! Bing 

N. O.GOG, }cferred to in 11 C.715 (747) ; Phip. Kv. 4th Ed. pp. 289 and 

374. ' Y 

f- 

(n) Jn a sint by «i zemindar for possession of certain nwuLas by setting abide 

an alleged )nukurari umiiwo, certain former judgments and decrees, 
gi allied, in pro<*codmgs relating to the monzas in (]uc&tion, iit favor 
of the predecessors of the defendant^, to which the predecessors of the 
plaintiff were i\o parties, wcic held to be relevant as evidence showing 
ancieni possession .u.d assertion Ot rights ami the rate of rent. 22 C. 
.088 (042) (P.C.)-5 M.LD. 7 (]2) = 22 T.,\. (40 ieje-tred U) in 24 B. 591 
(598) iV 7 0.0 121. W 

(o) Certain oidor.s undtr S. 1 10 of the Crim. Pro. CJodi* were held by the J-*rivy 

Council to be evidence, under S. 18 of the Evidence Act, of the follow- 

IT 

mg facts, all of which appeared fnmi the orders themselves, viz., who 
thepjirtu‘s to the dispute were, what the land in dispute was and who 
was declared entitled to retain posse.ssion, and to be relevant to the 
question of po.s.Mjs.sion a.s at the date of those orders. 29 C. 187, (198) 
(PC.): 10 M.L.J. 88 (8.0)-G C.W.N. .88G (.891). referred to in 7 

O. C 124. X 

t ^ 

(p) Wheic, Jii 11*^1111 lor tent at enhanced rate.M, the question was alioiit the 

quantity of land held by the defendants, and the unit by which the 
measiirenjeut of the land .should laj made wan in di.sputo, certain 
decrees obtained by the landlord against other ttyiant.s in the same 
pc rgumicjjh, in which a certain irfbasurement (on?) of 18 inoh/^s length) 
wa.s taken as the unit, were held fo be* relevant, as they furnished 
evidence of particular in-starfees in which arcjjetoin was claimed. 15 0. 
288^(2:37>. * Y 

{q) In*a suit for resumption of certain l|-nds, on the ground that they ^ere 
granted as life grants, a number of judgmentii filed by ohe plaintiff 
showing that, in similar cashes, similar grants were resumed by the 
grantor or his heirs, ‘on the death of the grantees, were held tat)e 
admissible in evidence under the provisions of S. 18. 7 C.L,J. 90 
(93). i 
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{r) In a suit ior the recovery of posResRiop of certain land on the ground of 
ouster, a decree to which the plaintiiTs were no party was held to be 
admissible in evidence against them. 23 W.R. 293 (296). ^ k 

(a) Where the question was to a right to certain property, criminal proceed- 
ings not inter partes and agreements entered into betweeq parties, not 
parties before the Court, were held to be admissible in evidence ; 
the Privy Council observing, ttiat the rannamg^h in the criminal pro- 
ceedings, “ though apparently made bdlween tenants, seems to have 
been sulisequently acted uprn, au^may bo properly used to explain 
the character of the enjoyment of the water.” G l.A.33 = 4C. 633 (640) 
(P.C!) ; referreiiXo in 11 C. T15 (747), and ‘24 B. 591 (697). B 

(1) Speaking generally, though a ju gmenf not mter partes may not be proof 
of facts therein stated, it isadmii^ible for the purpose of explaining 
the character in which possession of an estate has been enjoyed and 
matters r^f that class. 5 Bon|. Ij.K. 230 (232) per Jenkins, C.J. C 
(tef Where, in a suit between P and 1), in which P claimed certain 
properties as the heir of H, the question was whether I) was the sou 
of H and his W'ife K, or whether one H was that son, it was held that, 
the record, and not the judgment alone, in a previous suit between P 
and K, in winch Khad defeated P by showing that she had had by H a 
son called D then living, mighir be admitted in evidenct^ under 8. 13 
(b), quite ftidependontly of 8. 43, as evidence of a particular instance 
in which the alleged right of the plaintiff to the suit property was at 
that time claimed and disputed. 12, A. 1 (H) (F.B.) per C.J. D 

(r) Where a plaintil! sued £is brother and others^to recover possession of certain 
properties alleged to have ^ been purchased by him from his father, 
ttie proceedinqs, in a pi;evious suit against him and his father, declaring 
the sale to be sham would come within the words “ particular ins- 
tances” in which the right was claimed, as the parties or their pre- 
decessors were parties to the former suit, 31 B, 143 (150, 151) = 9 
Bom. Ti.R. 65, followintf 10 B. 439 (442). E 

{tv) Where the plaintiffs sought to recover arrears of a ” chirada link," t^^e Court. 

adopting the view taken by Couch, C,.),, of S. 13 in 22 W. R. 365, held 
that decrees e.stablishiug the right ii> prior suits between the same per- 
sons wore relevant for the purpose of showing that the right had not 
only been asserted, but recognised by the tribunals of the*couutry, on 
several occasions. 3 B. 3, referred to in 10 B. 4^9 (441). and I'efer- 
ring to 22 W. R. 467, 12 B.L.R. 304( P.C.) and 2 I. A. 283. F 

(x) On the question whether a plaintiff, as the warden of certain temples, Qpuld 
claim actual possession and management Sf certain villages as the 
profftr^ of the temple, a judgment in a former suit, to which one of 
the defendaiiti^was no party, deciding that t&e cousins of a former 
manager could not olaim a^artition of certain villages, some of which 
were now under dispute and that the manager was, not owner, but 
manager, was held to be refevant as reputation against the defendant, 
being a decision upon a j^ublic right, though not conclusive as evidence. 

7 M.H.C^B. 306 (J^) ; Kindet'sley J* dotibting. Q 

• • * • 

{y) In a boundary dispute between two noi|[hbouniig Zemindars, a decree in a 
former suit, to whioh*the plaintiff was no party but where the defend- 
ants were the same, relating to the boundary between these very estates, 

' 10 
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lii a part contiguouK to that now in litigation^ was held tobeadmis. 
Kible in evidence in support of the defendant’s case, though not con- 
elusive. 0. VV. R. 232 (234). H 

(r) A previous judgment against the same defendants regarding the same sub' 
ject- matter is releveut, but not conclusive, against the defendaifts 
in a subsequent suitagainst the defendants by other parties. 6 B.L.tt, 

09. i 

(da) In a suit by a Hindu against the widow of his deceased brother to recover 
possession of certain property by right of survivorship, the decree of a 
Munsif’s Court, in a rent suit brought by the widow, that the brothers 
were separately in possession of their shares was held to be of some 
value, though not conclusive. 11 C. (301, 310) (P.C.) J 

(bh) In a suit to recover money from partners in business, certain former 
judgments, not inter partes^ but delivered in suits brought by other 
creditoi'B against the ^me defendants, in w hich the existence of the 
partnership denied in the present suit was asserted with success, were 
held to be relevant, but not conclusive as to the existence of a part- 
ner.ship. 2 Bom. H.R. 651 (652). 2 Bom. L.R. 386, K 
(ce) Where, in a suit for land by the plaintiff, a decree obtained in a suit by 
one defendart against another, to which the plaintiff was no party, 
was tendered in evidence, it could not be considered as conclusive 

’ evidence against the title of the plaintiff.' 24 W.lt. 431 (433). L 

{dd) A former decision in a suit bo which the plaintiff was no party, though 
relevant, cannot be held conclusively binding on him. 24 'W.R. 470 
(471). ^ M 

(fe) In a suit to recover possession of certain plots of lands, a decree, in a 
'former suit between the plaintiff and certain third parties, wat^ con- 
sidered to be not inadmisKible, but the point was not decided as the 
objection to its admissibility was taken too late on appeal. 28 C. 142 
(144). N 

( 8 ) CaM where former JucUment was coniidered concliulve enough to shift burden 
of proof. 

Where the decree and judgments, adduced in evidence in a suit by the plain- 
tiffs to recover a chirada hah, were either between the same 
parties as those in the suit, or between those under whom they 
respectively claimed, they were considered to be such as might be 
evidence so nearly coticlusive as, when produced, to have shifted the 
burdeaof proof from the plaintiffs to the defendants. 3 B. 3 (6). 0 

(9) Former JudgmonU alto relevant under other sectionB. 

“We do not, however, think that the^ exclusion of sipjh judgments (judgments 
nn material issues between the same parties their rcprosentativesl 
is a necessary infmenc^from the Evidence Act without calling in aid 
Ss. II & 13”. 10 B 439 (443) per Sargent^^ C. J : see, also, under S. II, 

‘ No. 4 (4) ( 9 ), supra. * P 

(9-a) Oral evldenee relevant as an instandh. 

(n) «The oral evidence of persons well able from their portion to testify that 
certain lands wfere inal as known to them for a great may years, and 
that the defendant had been in the habit of paying rent for them 
should not be rejected as hearsay. 10 W.R. 443. Q 



US 


8, 13] Aot 1 .of 1872 (indian evjpence act). 

particuhr inataaces .-departed from. ''--{Continued). 

(10) Cogent evideneaof ettitom is by Instaiiees. 

(a) The most oogent evidence oi custom is not that which is afforded by the 

expression of opinion as to the, existence, but by the enumercdion of 
instances in which the alleged custom has been acted upon, and by 
• the proof afforded by judicial or revenue records or private accounts 

and receipts that the custom has been enforced. 1 A. 440 (441), referred 
Win 10 A. 685 (686). R 

(b) Instances of an enforcement of a custom were held to^be good evidence. N. 

W.P.H.G. Rep. (1868), p. 138 referred to in 10 A. 685(586). , S 

(c) It is nece^ry to scri^tihise the evidence of usage closely, and capeciaily 

to demand special instances of the custom alleged. 10 Bom. H.C.R. 
240 (261), referred to in 10 B. 528 (S40). T 

(1 1) Number of initaiioes that cannot establiih custom. 

(а) A custom cannot bo established by a single iustauoe. 2 Agra Rep. A.C. 

120. U 

(б) Proof of only three instances could not be regarded as proof of an ancient, 

still loss, of an immemorial custom. 10 B. H.C.R. 241 ; referred to in 
21 B. 110 (116). y 

(12) CafOB of intanoes held relevant to prove cuetomB or uBage of trade. 

(a) A plaintiff alleging a certain custom as that of a manor may ^how what 
the customewas in other adjoining manors, if ho atatos the custom 
as a general custom of the whole county ^ not a goneal custom of the 
country, b'umeaux v. Hutchins^ Cnwper p, 808, referred to in l5 
W.R. 375 (388). • W 

(5) Whfjre a plaintiff alleged the custom of a mifiior, he would not in general 
be allowed to show what tffe custom was m other adjoining manors. 
Culce of Somerset v, Francis^ 1 Strange 664 ; A'ngtisey v. Hatherton 
10 M. & W. 219 ; referred to in 15 W.R. 375 (388). X 

(c) A custom allowing a tenant, not prohibited by his lease from doing so, to 
pick and soil surface flints may be proved by a series of particular iri- 
* stances in which flints were taken and sold. Tucker v. I^nger^ 8 

App. Gas, 508 ; Phip. Ev. 4th Ed. p. 88 ; Steph. Dig. 7th Ed. p. 9 ; 
referred to in 26 M. 669 (^671). y 

(^) A koolachar or family custom of descent can be established either by a 
clear, distinct and positive tradition in the family that itc&ists, or by 
a long scries of instances of anomalous inheritance leading to the in- 
ference of that custom. 9 B.L.R. 274. 25 

(e) For a case where, in proof of an alleged custom of inheritance, two lines 
of evidence, one consisting of instances of sucdlession in kindred famili- 
es, aud^tho other of record of rights in Wajib-ut~araie were admitted ; 
see 14 C. 296 (P.C.) = 14 1. A. 7. A 

(/) On the question whether, by the custom of borough-English as obtaining 
in a certain manor, A is heir to B, the fact tha^ other persons, being 
tenants of the manor, iuheyted from ancestors standing jn the same 
or similar relations to them as that in which A stood to B, is relevant 
cvldenGQ.^Muggleton v. Barnett^ H. 282: Steph. Dij^. 7th Ed. p.9. B 
(g) On the question whether the devolution of a Rajput family, long settled 
in the District of Agra, was according to the ordinary Mi takshara Law, 
subject to the custom of primogentiure, various classes of evidence 



144 


Act I of 1872 (Indian kvj pence act). CB. 18 

6 — * ‘ particular instances . . . departed fronts ''--{Contimied), 

conttisfcing of a pedigree, ceremonies of installation, a former decree 
on an unsuccessful claim for partition, subsequent enjoyment of the 
property by the head of the family as sole owner, and the belief of 
certain members of the family and of kinsfolks in the custom of 
primogcuituro were, as a whole, considered to be conclusive proof oT 
the primogeniture alleged, though no one of them would, standing 
alone, establish the family custom. 10 A. 1 (7 to 16) (P.C.). C 

(h) The existence of an alleged family custom of primogeniture being in ques- 
tion, evidence of the existence of the custom of gaddinashini in a 
certain Taluka and of the succcssK^e holders of the Taluka Vithin 
living memory having sat in the gaddi and received the customary 
offerings, and evidence of tradition relating to the family learned by 
the witnesses from their deceased relatives aud others were admitted. 
23 A.<‘d7 (50) (P.C.)-27 I. A. 288. D 

( 1 ) To ahccrtain whether a Hindu son can claim a p/trtition of the ancestral 
property during his father’s life-time, numerous instances showing 
that a son could enforce the partition wore admitted in evidence. 
10 B. 528. B 

( /) The custom of a father’s right, amongst the J Iphiala, to make an Uneven dis 
< trihution of property among his sons was held to be established by a 
•consideration of the instances cited, though the father was held incom- 
petent to unduly prefer one son so as to practically disinherit his 
brethren. 1 l?.L. R. 1900.' P 

(/c) On the question wb liber the adoption of a daughter's hon was valid by the 
custom of the Jatsof the Gil Got, cvidoiico of a large number of instan- 
^cos of such adoptions was coiis?idcrod, aud it was hold that custom did 
not establish the validity of such an adoption. P.L.R. 1900, p. 368. 6 

(1) On the negative evidence of a Wajib-ul-arz, and also on the numerous iii- 
stancescstablishcd in support of the custom, it was heldi that, though 
the presumption was against the power of alienation, amongst the 
Arains of Hoshiarpur, asonlcss proprietor was fully competent to make 
a gift of his C 3 ntire estate to his daughter’s son. 37 P.R. 1878, referred 
fo in 549 P.L. R. 1900. H 

pr) That the Koreshib of the Shahpur' District in the Punjab, though they 
are agriculturists and adopt Punjab agricultural custom in certain 
matters, yet in the nmtter of the power, especially, of sonless male 
proprietors to make gift to daughters or their husbands in preference 
to first cousins, follow the ^lahomedan Law more than agricultural 
coustom, was held to be evidenced, inter alia, by the instances of gifts 
in contravention of agricultural custom itt the wajib~ul~arz of the 

villages in which the land in dispute was situate. 22 PiL.R. 1903. I 
« 

(n) The existence of the custom that a sonless Jat proprietor may alienate 
< his land tc- indeed appoint as an heir— one out of his near collateral 
‘ kinsmen, to the exclusion of others, in cases where alionat’ons to a 
btrangor would be entirely restricted, wijs held to be established by a 
* great many cases among varioiJft tribes of the Central Punjab and by 
* a long array of rulings quoted to prove its general prevalence. 50 
P.L.R. 1901, [referring to 116 P.R. 1886, 85 P.R. 1889, 18 and 19 P.R, 

, 1890, 113 P.R. 1891. 116 P.R. 1894, 101 P.R. 1892. 16 P.R. 1889). J 
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5. — * ' particular Instances • . . departed from . ' ’ -—{Cofitinued) . 

(o) Where, in a recognised sub-division of a town, some instances of the 
custom of pre-emption of houses on the score of vicinage are to be 
found, other instances in the neighbouring sub-divisions are relevant. 

38 r. W. R. 1907 = 67 P. R 1907 = 51 P. L. R. 1907 . K 

’ (p) Where a custom, regarding certain alleged manorial cesses duo by tenants 

to zamindars, was in question, it was hold (1) that the existence of 
the custom regarding each coss should.bc tricd«as a separate issue (2) 
and that the parol evidence given generally as to the existence of the 
custom must be tested by ascertaining on what grounds the opinion of 
each^witness was based. 1 A. 440 (441). L 

(<2) A usage of trade may be proved by multiplying instances of usage of diffe- 
rent merchants, if it appears to lie the same as that of other mor- 

chantB. 11 M. 450 (4G5). M 

(r) Mercantile usage is provable by the multiplication o|; aggregation of a great 

number of particular instancos showing a given course of b^fsiness, 
and a general established undorstandTng regarding it. Mackenzie v. 
Dunlop^ 3 Macq. H.*L. C. 22 : Field Ev. 6th Ed. p. 601. N 

(s) A given trade custom may be proved by evidence that the same custom 

existed in the same trade in other localities. Plaice v. Allcock^ 4 F. 
& F. 1074, Phip. Ev. 4th Ed. p. 150. 0 

{i) A custom of the fruit trade in London may be proved by a similar custom 
in the coloillal trade. Fleet Marion h. R. 7 Q. B.*126. Phip. Ev. 
4th Ed. p. 150. ^ p 

•(w) Evidence of the general opinion of inerchaTits may be adduced to establish 
the custom of merchants. Canuiemw. Cowley, 1 W. B, 7, 417 ; Field 
Ev. 6th Ed, p. 501. Q 

(y) A considerable amount of evidence as to the practice of,l^ankb with regard 
to initialling pass- book.s’ was admitted on the authority of S. 13 and 
Mackenzie v. Danlop (3 Macq. H. L. 0. 22, 26). 26 B. 499 (613) per 

RubscU J. R 

(?/;) But an alleged custom of auction sale rooms implying an agreement by 
the bidder that, in consideration of the agreement by the auationcors 
to submit the offer to their principals, the bidder promises not to 
retract his bid until it has been either accepted or refused was not 
held to be sufficiently proved by the evidence of an assistant in the 
sale room that such an arrangement had never been repudfU ted. 16 C. 
702 (704). 8 

(13) Validity of inference of custom from Its exiitence in one particular claM of 
cates to another. , ’ 

(rt) Evidence; of a .special family custom in one family is no evidence of a 
similar* family custom *in another, except wlyn connection is shown 

between the faftiilies. 7 A. 1 (P, C^) — 11 I. A. 149. X 

• * 

(6) As the customs o^the Arain tribe vary in different localities, it it unsafe, in 
adjudicating upon the cust^^of this tribe in' one district, to rely on 
the customs of that tribp in another district. 549 P. L. R. 1900. U 

(e) As to the relevancy of judicial decisions tecognising the existence ofadis- 
puj^ed custom among the Jains of one place as eviddhcc of the exis- 
tence of the same custom among ttie Jains of another place, see 27 C. 
379, referring to 4 C. 744 (P. G.)»6l. A. 16. Y 
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6. -** particular instances ..departed from.''---(Contmued). 

(14) BaAoieney of pmf of euitom by Initanoet variei aoeordiig to eiroumBtanoet. 

The existence of the right of pre-emption in other neighbouripg sub-divisions 
'' of a town ih relevant evidence of more or less strength according to 

circumstances, of its existence in that sub-division in which the 
property js situate, but is not, of itself, suilicient proof of the custom? 
3D P.W.R. 1907. it 

(15) 0«feetorproofofouiton: by iniUnou. 

As long as the establishment of a custom is made dopandenb on its proof by in- 
stances, ^ery few customB will ever be proved; instances ,,'vill be 
met by instances ; and almost every custom will fail for apparent 
want of uniformity. 10 B.528 (544) ; per ScotL J. X 

(16) OpinlonB of persons acquainted with custom relevant. 

(o) Where an>-^uostion of right or custom is to be decided, opinions of persons 
t who would be^, likely to know of its existence are, under S. 48 of the 

Evidence Act, admissible in evidence. 23 C.427 (430) ; see also, under 
S. 48, infra. Y 

(6) It is admissible evidence for a living witness to state his opinion on the 
existence of a family custom and to state, as the grounds of that 
opinion, infol'mation derived from deceased persons ; it must be the 
vPxpression of independent opinion based v on hearsay and not rpere 
repititiou of hearsay. ‘23 A. 37 (52) (P.CO-27 I. A. 238. See, also, 
under Ss. 32, 49& 60, in/m. ^ Z 

(c) The statements mad^ by persons who Were in a position to know of the 
existence ot a custom or usage of the transferability of occupancy 
jotes in their locality were held to be admissible. 26 C. 184 (187) ; 23 C. 
*127, followed. • 

{d) Statements contained in petitions by members of a family, recognising the 
existence of a custom of primogeniture in the family, are relevant 
and admissible as evidence of particular instances in which the custom 
was recognised as affecting their own rights. 32 0. 6 (17). X 

liha) fiviaence of experts edmisslble. 

The evidence of expert witnesses must be accepted on the question whether, 
according to the French law prevailing in French territory, a testatrix, 
qri the death of her husband, became by inheritance absolute owner of 
his property. 24 M. ^50 (651). See, also, under S. 45, infra, B 

(17) Evidentiary value of such (pinions. 

(а) Mere opinion evidence is entitled to no weight in matters of customary 

succession, and the custom nfust be proved specific instances. 20 B. 
53 (59), referring to 3 B. 34. • C 

(б) The opinion, even if it wore unanimous, of yll the leading members of the 

Khoja Community as to the existence of a custom, that the sister of a 
deceased, childless and intestate Khoja, should wholly exethde his 
widows from ipheritiug, and that the latter should, at the most, be 
entitled to maintenance, cannot^'give it the force of law, unless specific 
instances, in whioh the custom had been observed and followed*, were 
proved. 3 B. 34 (39, 40). D 
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6,—** pmrticulMr /its tMncea . . . depmrted from, ' ' — {Contmtisd ) . 

U^) Rslevanoy of inftancesin which oustoms wore roeofnlaod In suit not or 

Under S. 13 (6|, evidence could be given of instanceB in which a purely' local 
custom was recognised in suit not'*inter paries. All. week lyt Notes, 
1888, p. : referred to in 12 A.l. (17) (P.B.). E 

(12) Intention of legiilatore regarding relevancy of former Judgments to prove 
customs. 

The intention of the Legislature, in framing S>. 1^, could not have, been that a 
party to a suit could not give evidence of particular instances In which 
a custom, for example, was exercised or recognised, unless ^be showed 
that^he other party *to the suit had recognised or exercised or had 
had exercised against him that ci\stom,’or that such party could not 
give in evidence the record of a suit in which such custom had been 
claimed and recognised without showing that the former suit was 
inter partes. 12 A. 1. (16) (F.B.) per Edge, CV. F 

(20) English Law as to rel&vancy of former Ji7dgment| to piwve oustoms. % 

Under English law, verdicts, yidgments, and other adjudications, although infer 
alios^ have always been receivable in evidence to show the existence or 
non-existence of customs of a public nature. ^The admissibility of 
similar evidence in India for a similar purpose was recognised before 
the passing of the Evidence Act. Field Fa*. Gth Ed. p. 76. G 

(21) Cases where prior deci|ions were held as Instances in which custoiAs were clai- 
med. 

(u) Where the question was whether lineal primogeniture was the^rule of 
succession to an impartible Haj, certain decrees, relating to disputes 
in families belonging to the same gi^up, in which it was decided that 
the rule of succession wasJineal primogeniture, w'ere held to be re 
levant, as going a long way to show the prevalence of the custom 
among families having a common origin and settled in the siime part 
of the country, though not binding on the parties. 29 C. 343 (354) 
(P.C,). H 

(6) Judicial records in Fjngland, not between the same parties have been admit- 
ted a.s evidence of the existence of local customs. 10 A. 585 (§86). Per 
Edge, C. J., and Tyrrel, J. 1 

(c) Where a custom alleged to be followed by any particular class of people is 

in dispute, judicial decisions, in which such custom has been recognis- 
ed, as the custom of the class in question, are good evidi&nce of the 
existence of such a custom. 1/5 A. 379 ; expiaining i C. 744 (P.C.) ; see, 
also, 27 C. 379. J 

(d) The decrees of competent Courts are good evidence in matters of public 

interest, such as the existence of oustoms of succession inV particular 
oomihtmities ; and such decisions form an exception to] the general 
rule which excludes res inter alios actae, 20 l/. 53 (58), referring to 7 
W. B. 210. , ' . K 

(«) On the question Whether, according to custom or usage, certain tenures were 
transferable, a judgment^o^the'High Court, in a case where the trans- 
ferability of tenures in all adjoining village of the same pergunnah was 
in question, was h^d to be admissible as evidence of t^e usage. 23 C. 
427 (490) ; see, also, under 6. 42, iv/ra. « L 

(/) In a suit by a co-owner of village-lands to have them divided by virtue of a 
custom, once in twelve years, of re distributing the village lands by 
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Qmrtlculmr Inatancea... departed irom."— (Concluded). 

lot among the villagers, a foi mer judgment, to which some only of the 
present defendants were parties, decreeing the periodical allotment of 
the lands, as the adjudication of a competent tribunal, was most 
cogent evidence against them of the existence and validity of the cus- 
tom. a M. H. C. R. 1 (6). M 

{g) In a suit for pre-emption founded on custom, certain decrees, in suits rela^ 
ting cto property in the town by which the right of pre-emption was 
recognised ^nd enforced, were held to be the best evidence of instances 
in which the right was recognised, as being the results of decisions 
in cases where one party alleged, and the other denied it; the most 
satisfactory evidence of an enfdrceiiient of acul^toin being a final decree 
based on it. 10 A. 585 (586). N 

(h) Judgments relating to property in the town by which the right of pre-emption 

was recognised and enforced were held to be admissible in evidence of 
the Ideal custom. Koodootoolah v. Mohinee Mohun SaltOy 5 Rev. Cir. dc 
Cr. Rep- ;290, referred io in 10 A. 685 (6861. ' / 0 

(i) On the question whether the right o/ pre-emption existed where one of two 

Mahornedan co-sharea sold to a Hindu, the proceedings in two suits 
where, under similar circumstances, though the exercise of the right 
was disputed on other grounds, the right of pre-emption was admitted 
to exist, w6ce held to be good evidence in such a matter of public 
interest, as the existence of a custom of pre-emption, forming an 
exception to the rule which excludes alios nela, 7 \V. B. 21J. P 

' (j ) To prove a matter of a public nature such as a emstom of pre-emption, 
former judgments between oth^r parties are relevant, though not 
conclusive. 2 Agra Rep. A, C. 120. ^ Q 

(k) In cases of the custom of pre-einption based on vicinage, confessions of judg> 
'*ment and admissions are, though of much loss value than contested 
cases properly decided where the custom has been found to exist after 
due enquiry, not irrelevant and by no means valueless, as they may 
proceed from the consciousness of the existence of the right and the 
hopele.ssness of contesting it. 26 P. R. 1907. R 

' (/) In a suit for a declaration or confirmation of the title of the plaintiff to the 
office of Oilhtkaree of the Difloo Sastur at Nowgong, Ueldy that, in 
determining the right to the odhikaree and the custom or law of succes- 
sion thereto, former judgments or decrees were held to be relevant, 
under S. 13, as they showed instances in which the right and the custom 
bad been a.sserted and claimed. 20 W. R. 345 (347). 8 


( 22 ) But conflicting deoicioni will not ectabliih eustom. 

Conflicting decisions of the subordinate (Courts cannot be held as esta- 
blishing the prevalence among the Hindus of any particular district of 
the custom of the right of pto-emption under the Mahornedan Law. 1 
VV. R. 234 (235). . T 


14 . Facts showing the existence of any state of mind — such as 
intention, knowledge, good faith, negligence, rash- 
ness, ill-will, or good will towards any particular 


kind, or of body, or 
bodily feeling. 


person, W or showing the existence of any state of 
body or bodily feeling (2)— are relevant, when the 


existence of any such state of mind, or body, or bodily fealing, is in 


issue or relevant. 
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W Explanation 1 . — A fact relevant as showing the existence of a 
relevant state of yiind must show that the state of mind exists, not 
generally, but in reference to the particular matter in question.* 

Explanation 2. — But where, upon the trial of a person accused 
qf an oflfence, the previous commission by the accused of an offence 
is relevant within the meaning of this 8ection,'the previous convic- 
tion of such person shall also be a relevant fajt.* • 


Illustrfitio7i8. 

(а) A is accused of^-ooeiving sfolen* goods knowing thorn to bo stolen. It is proved 
that ho was in possossion of a particular stolon article. 

Tho fact that, at the same time, he was in possession of many other stolon articles, 
is relevant, as tending to .show that he know each and all of tho articles of which he was 
in possession to bo stolen. 

(б) t A is accused of rtaudulontly delivering to anotter person a counterfeit coin 
which, at the time, when he delivered it, ho knew to be counterfeit. 

'Hie fact that, at the time of its delivery, A was possessed of a number of other 
pieces of counterfeit coin, is relevant. 

Tho fact that A had boon previously convicted of delivering to another person as 
genuine a counterfeit coin knowing it to bo counterfeit, is relevant. 

•(c) A sues B for damage done by a dog of B’s which B knew to be* ferocious, 

Tho facta that the dog had previously biiten X, Y, and Z, and that they hadi made 
complainfa to B, are relevant. 

(d) The question is, whether A, the acceptor of abJll cf exchange, knew that the 
name of the payee was fictitious. 

The fact that A had accepted other bills drawn in thesiiino manner hoforo they could 
have been transmitted to him by the payee if the payee had lieen a real person, is rele- 
vant, as showing that A knew that tho payee was a fictitious person. 

(e) A is accused of defaming B by publishing an imputation intended to harm the 
reputation of B. 

The fact of previous publications by A respecting B, showing ill-will on the part of 
A towards B, is relevant, as proving A’s intention to harm B’s reputation by the parti- 
cular publication in question. 

The facts that there was no previous quarrel between A and B, and that A repeated 
tho matter complained of as he heard it, are relevant, as showing thabA did not intend 
to harm the reputation of B. 

(/) A is sued by for fraudulently representing to B that C was solvent, whereby 
B, being induced to trust C, who was insolvent, suffered loss. ' 

The fact that, at the #imo when A represented G to he solvent, C was supposed to 
be solvent by his neighbours and Ji)y persons dealing with him, is relevant, as showing 
that A made the representation in good faith . » * 

((f) A is sued by B for the p1*ice of work done by B upon a house of ^hicb A is owner 
by the G||der of C, a contractor. ’ 

A’s defence is that B’s o|)ntraot was with 0. 

The fact that A paid 0 for tho wc»^k in qm»Btion is relevant, as proving that A did, 
ITT good faith, make over to C the management ol thd work in questioif, so that C was 
11 a position to contract with B on C’s own account, and not as agent for A, 
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(//) A is accused of the dishonest misappropriation of property which he had found, 
and the <iuc.stioji is whether, when he appropriated it, he believed in good faith that the 
real owner could not be /ouiid. 

The fact that public notice of the loss of the property had been given in the place 
where A was, is relevant as showing that A did not, in good faith, believe that the real 
owner of the property could not be found. 

Tile fact that A knew, or had reason to believe, that the notice was given frau^ii. 
lonth by C, who had heard of the loss of the property, and wished to set up a false claim 
to it, is relevant, as ahowinp that the fact that A know of the notice did not disprove 
A’s good faith. 

(i) A is charged with shooting at B with intent to kill him. In order to show A’s 
intent, the fact of A’s having previously shot at 13 may be proved. 

O') A IS charged \\ith sending threatening letters to B. Threatening letters previ- 
ously sent by A to B may be proved, as showing the intention of the letters. . 

(h') The question is, whether A has been guilty of cruelty towards B, his wife. 

Expressions of their feeling toward! each other shortly before or after the alleged 
crueltv are relevant fact*^. 

(/) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms are relevant facts. 

(ni) The question is, what was the state of A’s helthat the time when an assurance 
oil bis life was effected. 

Statements ipade bv A as to the state of his health at^ or near the time in question 
are relevant facts. ' 

{n) A sues B for negligence, in providinj^ him with a carriage for hire not reasonably 
fit for use, whereby A is injurt'd. , 

The fact that B’s attentVon was drawn on other occasions to the defect of that parti- 
cular carriage is relevant. 

The fact that B was habitually negligent about the carriages which he let to hire is 
irrelevant. 

(o) A is tried for the murder of B by intentionally shooting him dead. 

The fact that A, on other occasions, shot at B, is relevant, as showing his intention 
to shoo|. B. 

The f.act that A was in the habit of .^hooting at people with intent to murder them 
is irrelevant. 

(p) A is tried for a crime. 

c 

The fact that he .said something indicating an intention to commit that particular 
crime is r(‘levant. ^ 

The fact that ho .said. something indicating a general disposition to commit crimes 
of Vbat class is irrelevant. 

(Notec). 

Q^neral. 

(1) Scope of Section. 

(r/3 S. 14 seems to apply to that llass of cases whore a particular act is^Tiore or 
les.s criminal or culpable according to the state of mind or feeling of 
the person who does it. ^ G C. (669), Per Garth, C, U 

(6) Thft illustrations to SJ 14 as well as the authorities cited in Taylor oft Evi- 
dence, Gth edition, Ss. 318 to 322 show with auffleient clearness the 



6. llj * I Act 1 of 1872 ^INDIAN EVlt>Bi«C£ AOt). ^ 1^1 

OeneraL’—( Contmaed), 

sort of cases in which evidence of similar facts is reeeivable* 6 C. 

^ 655 (660) per Garths O. J, 

(2) Beoilon not to be extended to eases where question depends, not on mental 
. states, but on actual facts. 

The Courts must bo very careful not to extend the operation of the section to 
other cases, where the question of guilt or innocence depends upon 
actual facta and not ujx)n the state of a man's miiul or feeling, and 
have no right to prove that a iiiMi committed theft or any other 
crime on one occasion, by showing that he committed similar crimes 
oil o£!^er occasions. 6 C. 655 (CGO), y/e'r Garth C,J, 


(3) Referances. 

Reference may be made to 11 B.H.C,R./J0, where licsf, »/., gives a full and 
lucid exposition of S. 14 of^the Indian E’^idence Act, to 0 C. 
655, aliftj lully argued, where that sr/;tion •.vas considered, a^id to 
y C. 371 where Lord Blackburn’s reasoning is discussed. 15 B*. 461 
(502). 

(4) English Law. 

(a) In the English law, rules, substantially identical with those embodied in 
S. 14 and its illustrations, have not Iwen thought incous'istent with 
others corresponding to the limited construction wfiich, it was held 
m this case, should be pyt on S. 11 of the Act. 11 B. 11. C4t, DO 
(93), See notes on S. 11. supra, 

(5) The pourts arc justified in looking to Kn^lisli decisions to elucidate the 
meaning of the Evidence Acf, and evidence, which the Judges in 
England have admitted and juries have acted upon.«must be held to 
be clearly within the terms of Ss. 11, 14 and 15. 10 B. 114 (433), 

rejerring to 7 B.H.C.R. (A. C. J.) 64. 

5) ^^lies inter alios acta etc.,” application of maxim. 

*The application of the maxim ''lies inUr alios acta alien tweere non to 

the law of evidence is obscure, because it does not show how unconnec- 
ted transactions should bo supposed to be relevant to each other. 
Steph. Dig. 7th Ed. p. 171. 

6 ) Inferences from similar transactions not to be drawn. 

(d) Inferences from one transaction toaiJbthcr which i.s not specifically connec- 

ted with it, should not be drawn merely because the two may resem- 
ble each other : they must be linked together ^by the chain of cause 
and effect in some assiguable v^ay, before the inference can be drawn 
steph. Kd. p. m. 

(5) A fact which r&ders^ho existenco or qon -existence of any fact in issue 
probable by reason of its general resemblanco thereto, and not be- 
cause it is connected therewith in any of the ways hitherto specified, 
would not bo relevant to siuih laot generally. Steph. Dig., 7fh lOd. p, 
16. 

(e) To admit in evidence statements made by the accused, not ^having any 

real bearing on the case, showing at most only that the accused had 
been untruthful in other matters would be highly improper. 23 B. 533 
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(7) Reason for rejecting evidence of similap facts. 

Similar facts, though often of cogent moral weight, i.e., logically relevant, are 
rejected as legal evidence on grounds of oonvenieiicc, since they tend 
to embarrass the inquiry with collateral issues, i>n*judico the paPlics 
with the jury, and encourage attacks without notice. It. v. Vd^y. ‘2 
Den C.C. ‘205, 2011 ; Phip. Kv. 4th Ed. p. 141. 

( 8 ) Instances of evidence of siipilar facts held inadmissible. 

[a) It is inadmissible m evidence to show that a person, under trial for obtain- 
ing money uu a false pretence that he had b*cen authorised to do so, 
h.id, on a diderent occasion, obtained monc> from another by a similar 
false preleucc, there being no connection between the two receivings. 
ll. V. Holt, Steph. Dig. 7th Ed. p. 18 : Phip. Ev. 4th Ed. p. 47. 

ib) On the question whether^ a brewer sold goo^i beer to a publican, the fact 
that he sold good beer to other publicans would not be relevant, un- 
less it Wits shown that the beer j-old to all the publicans was of the 
same brewing. IJokonibe v. Hanon, 2 Camp. 31)1. Steph. Dig. 7th 
Ed. p. 15 ; Phip. Kv. 4th Ed. p. 147. 

(c) Evidence of the receipt of illegal gratification by an accused person, a 
public servant, from a certain firm in 1877 and 1878 is not iidmissible 
under S. 14, to prove that he reccivbd the sumc m 1870. 0 0. 055 
(GG2). Mitter, J. dibseniunit. See, also, under Ss. 0, 8 and 11, supra. 

(<f) Where a person vias charged with having forged a promissory no^e, evidence 
that a numbtr of documents apxiarently forged, or held m readiness 
for the purpo-so of forgery were found Jii the prisofter’s possc.ssion was 
held to be inadmissible. 11 h.lI.C.K. DO (1)7), per Melville, J. 

(e) Where the defence was that the defendant’s acicptaiice on a bill was a for- 
gery, evidenee that a collection of bills, on which the defendant’s 
acceptance was forged, had been found in the plaintiff’s possession, 
was offered and refused, Lord Denman observing, that such evidence 
w'ould be clearly inadmissible in an iiKlictmeul for forgery. Grijjit/is 
V. rayne, 11 A. & E. Idl, cited in 11 P.H.C.R.UU (‘J7). 

(/) On the tiial of certain ccnbtaldes for lia\ii:gnialtiLatcd a peison, his wife, 
and his son-in-law, in the course of a police investigation into a case 
of theft, evidence of the iudeceiit assault on his daughter, called as 
' eye-witness oftheljiurt said to have been inflicted on him, was held 
not to be relevant to the charges of hurt to his wife at a different time 
and place, and of wrongful confinement of his son-in-law at ditiercut 
tiules and places. 15 B. 4D1 (503). 

{fj) On the question whcther.thc pupils wero| proper ^.v treated at a certain school, 
evidence of the comparative treatment boys at any (Other particular 
school is irrelevafiit. Doldron v. Widdoics, 1 0. «& P. 06; Phip. Ev., 4th 
Ed. p. 107 ; Tay. Kv. 10th Ed. p. ‘252. 

(9) ‘ ‘ lies inter ahos etc. failure of ma^tlini.! 

The Res inter alios acta altcri nocereo^on debt*', Vd\l& in its literal 

sense, because it is mt true t%at a man cannot be affected by transac- 
tions to which he is not a party ; illustrations to the con'irary arc 
obvious and innumerable ; bankruptcy, marriage, indeed every 
transaction of life would supply them. Steph. Dig. 7th Ed. p. 171. 
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(10) Principle on which evidence of similar facts is relevant. 

The principle on which evidence of similar acts is admissible is, not ^show 
that, because the defendant has committed one crime, he would, 
therefore, be likely to commit another, but to establish the animus 
of the act and rebut, by anticipation, the defences of ignorance, 
accident, mistake or some innocent motive or intention. Phip. Kv. 
4th Ed. p. ]b3. 

(11) But facts antecedent to the actual event must egrUt for any such inference. 

^ The likelihood of the consequence of an act complained of must be determined 
h\ a Soduclion from facts antecedent to the actual event, and certainly 
a man cannot bo held criminall]? liable for a consequence of which 
nothing had been shown to have«jccurrcd to shew the probability. 3 
iM.H.C.H. xxxiii (App). 

(12) Relevancy of simyan facts, conditions fbr. 

> 

(a) (lenerally speaking it is ^not competent to a prosecution to prove a man 
guilty of one felony by proving him guilty of another unconnected 
felony, but where several felonies arc connected together and form 
part of one entire transaction, the one is evidence to show the charac- 
ter of the other. u. A'/Zis, n Barn»{ind Cress. 145, Ci/ed in 1(J 13. 
414 (180) and lef erred to in 11 B.H.C.R. 90, 

{b} In cases of false pretence, subsequent similar acts are only receivable in 
evidenee if they form part of the same general fraudulent scheme as 
those in question, not if they are isolated and disconnected. H. v. 
Jtliodes, 1 Q.H. ';7,*Phip. Ev. 4th Ec\ p.^ 155. 

(c) If several and distinct oflences^o so intermix and blend themselves with 

each other, the detail of the party’s whole conduct* must bo pursued 
per Lord EUenboroiKjh in Jteg. v. BVii/c//, 2 Lea C. C. 983, cited in IG 
B 414(431). 

(d) Where several offences are so connected that proof of one can be arrived at 

through evidence going to prove the others, the evidence is not on that 
account excluded. 11 B.H.C.R. 90, per J\ cited in 16 •B. 414 
(4.30). 

(t3) Doctrine of election closely connected with relevancy of collateral facts. 

{a) The doctrine of election is closely connected with that about the admissi- 
bility of collateral facts which, though not in i.ssui, may bo relevant 
under S. 6 of the Evidence .Vet, if they form part of the same transaction 
15 B. 491 (502;. 

(/>) Where the evidenee appears to refer to more that? one distinct unconnec- 
ted fel<jfiy, it is usual^for the Judge in his discretion to call on the 
prosecution to select one felony, and to confitlb the evidence to that 
particular charge. 11 B.II^C.B.90 (93). 

(14) Instances of evidence of similar facta held relevant. 

(a) On a trial in respect of certain >l{}ecihc fraudulent transfers, deliveries etc., 
under S. ‘200 of the Penal Code, evidence of other transfers or deli- 
veries, also allogeddiu be similarly fraudulent, was, as a* matter of law, 
held to bo admissible, having regavd to the English decisions and to 
Ss. 14 and 15 of the Evidence Act with the illustrations. IG B. 414 
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(6) Having regard to the character of the offeucc attributed to the accused — 
an offence under S. 400, I.P.C. — the previous commission of dacoity 
by them was held to bo relevant under 8. 14 of the Evidence Act. 1 
C.W.N. 140(150). •. 

(c) On the propriety of the treatment given to pupils at a certain school, evi- 
dence of the {/eneral treatment of boys, at schools of the same class, 
was held to be relevant, as affording a criterion of the treatment that 
ought to have b'sen adopted at the school in question. Boldron v. 
Widdotvs, 1 C.& P. 05; Phip. Ey.. 4th Ed. P. 107; Tay. Ev. l^th Ed. 

p. 

/, — “ Facts showing the existence of any state of mind -person*'. 

(1) Collateral facts relevant to shew state of mind. 

Collateral facts specified in the section can be pro\ed. if the question be as to 
the existence of any state of mind. 1*6)' Mitter, J. dissentient in G C. 
G55 (663). 

(2) Instances of collateral facts held relevant to show mental states. 

(a) Where a womans chaigod with the murder of her child, pleaded sudden 

mania, evidence of her voluntary confession as to how she had 
killed another child was held to be relevant as showing her state of 
mind and as rebutting her defence. 11, v. Wells, 120. Sess, Pap, 
C.C.C. 1203; Phip. Ev. 4th Ed. p. 162. 

(b) The fact that a pei^son, w’hose sanity was in question, apted upon a letter 

received by him being a -part of the facts in issue, the contents of the 
detter so acted upon were deemed to be relevant, ns statements explain, 
ing and accompanying his conduct, b right v, Dve d. Tatham, 7 A 
& E, 324—5; Steph. Dig. 7th Ed. p. 12. 

(r) When person.s are found within six hours of the commission of a dacoity, 
with portions of the plundered property in their possession, the pre- 
sumption is, that they were participators in the dacoity, and not 
merely receivers. 3 W.H. (Cr), 10. 

(d) In an action for untrue representation, re the solvency of a person, which 
( induced the plaintiffs to trust that person with goods, statements 
made by them, when the goods were supplied to him, that they trust- 
ed him on account of Ihe representation, were held to bo relevant on 
their bclmlf. Fellowes v. Williamson, 1 M. & M. 306, Tay. Ev. 10th 
Ed. pt 414 ; Phip. Ev. 4th Ed. p. 59. 

(r) Where a house-agent sues a pcf'son for conim’ss/on on the sale of the 
latte)*’s house to a third party the putehaser’s evidence, tllVit he thought 
he should not havcf bought the house but for the house-agent’s card 
to view, was held to be relevant. Mansell Clements^ L. R. 9 O.J.P. 

* 180, Phip. Ev. 4th Ed., p. 68. 

I 

(/) Where a person, charged with murder, pleade^ insanity, the facts that he 
manifested symptoms of insanity, prior and subsequent to the time 
^ in question, and<;hat a vein of insanity had been running in his family, 
are admissible in evidence. R.-u. Ca«<wi, Times, November 25, 1905 
Phip. Ev. 4th Ed. p. 146. 
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(3) InttanM* of oolflUerol fawta held iPFeloTont. 

(а) On the question whether a plaintiff sold goods to the defendant by hjmself , 

or to him and another jointly, evidence may not be adduced that he 
dealt with the defendant, though he may state what was said or done 
at that time. Bonfieldv. Smithy 12 M & W% 405 ; Phip. Ev. 4th Ed. p. 
63<ScTay. Kv. 10th Ed. p. 1020. 

(б) The possession, by an accused person, of a n^imber of documents suspected 

to be forged, was held to be no evidence to prove that ho had forged 
the particular document, with the forgery of which he was charged. 11 
B.IirC.R. 00, (mtin 0 uisheiHv S h, 223 (225). 

(f) Whether a contract by one person wjfch another was subject to a certain 
qualification may not be proved by evidence that that person had made 
contracts with many others subject to the same qualification. 

HolHiKjhain r. Head, 4 C.B.N.S. 388 ; Phip. 4th Ed. p. 148. 

• ® 

(4) History of case guide in testing animus. 

The history of a rase is to be looked to in testing the truth or falsity or animus 
of a statement. Kd(jin(jton v. Fitzmaurice, 29 Ch. 1). 459 ; citvd in 
28 B. 548, per Aston^ J. 

(5) Intention to be gathered from acts and deciaratiohs of parties, not of strangers. 

The intent is to be gathered from the acts and declarations .of the parties, and 
not from those of strangers, per Crompton, J. dissentient, in R, r. 
, (r Connell, 5 St. Tr. N. S/ 533—6. ‘‘ 

(6) Intention may also be proved] by similar acts of strangers. 

The intention of a party may sometimes be proved, even in hiso\^n favour, by 
similar acts of strangers, which will form a standard by which the 
intention of the act in question may be gauged. U. r. (yConnel ; 5 St. 
Tr, N. S. 533-6; Crompton, J, dissentient ; Phip. Ev. 4th Ed. pp. 
157 and IG, 

(7) Principal reifponsibie for agent's act~0ther acts of agent relevant. 

Though, generally, only the acts of the party, whose intent is in queslion, are 
relevant, jet where a principal is responsible for his agent’s act, 
other acts of the same agent arc admissible in evidence of the intent. 
Ltlakc i\ Albio'i Society,^ C.P.D. 94; Phip. Ev. 4th Ed. pp. 155 
and 146; Stoph. Dig. 7th Ed. p. 21 ; TayEv. 10th Ed. p! 2G6. 

( 8 ) Intention of oontraoting parties may be gathered from their words. 

The intention of the contracting parties is to bo gathered from the words ^ey 
have used, and a mistake by one ordinarily does not aHect the rights, 
which ^ro the legitimate consequences of the words, though it may 
affect the remedy that will be awarded againstTthe party in error. 28 
B. 420(426). ’ 

(9) Intention of parties may b*e Judged of by event. 

• To some degree, of course, the intentions of parties to a wrongful Vot must be 
judged of J)y the event. 5 W.R, (Cr*v 33 (38) ; per Pliear, J. 

• • • 

(10) •Evidence of oeadnet and oircumstanoes relevant to show Intention. 

(o) Where t^tain persons wore convicted, under S. 402, for the offence of 
having assemWvd for the purpose of committing dacoity, evidence of 
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tho conduct of the accused and the.circumatauces under which they 
were arrested were held to be relevant, as rendering so probable the 
existence of an intent to commit dacoity that a prudent man, in tho 
absence of any explanation, would act upon the supposition that 
such an intention did exist. 23 A. 124 (125). 

(5) A corrupt intention to give false evidence may bo inferred from circumi 
stances. 2 W.K. (Cr.) 03 (Gl). 

(11) Intention to be Judged of by whom in trials by Jury. 

In a trial b> jur\ , it was held that it wa^ in the provmcf* of the jury to ‘'weigh 
the evidence as to the truth or falsity of the evidence, and to judge of 
the intention. 3 \\.R. (Cr.) 5H. 

(12) Test of a correct presumption of guilt in prisoner. 

(a) The test of a correct prcsivuption of guilt in a jnisoiier nob being able to 

ficcou 11 t^'for thj property on his premisf.s, is dependent on tho fact 
whether the surrounding eircninstances of thecaso really and properly 
raiMi such a presumption. 13 W.R. (Cr) 70 (71). 

(b) The hypothesis of tho prisoner's guilt should follow naturally from tho 

facts proved and be consistent with them all. 3 W.R. (Cr.) 23 (2G). 

(13) Presumption of innocence. 

The prisoner must be presumed to he innocent where every one of the facts of 
' a case is as cu;,isistent with his innocence as with his guilt. 8 W.K. 

(Cr.) 87 (Ul). 

o' 

(14) Proof of intention not always necessary, though all criminal acts Imply it. 

A presumptioii of deliberate choice or intention attaches more or les.s to really 
all ciiininal .Acts, but it yvould not therefore Iw held that intention is 
a necessary ingredient of such offences. 28 B. 120 (143), Per Jacob 
J. dessentiiuj. 

(1^) Case where inteption is superfluous. 

Where the law is taken to impute knowledge, whether it, in fact, exsits or not, 
the word ‘ intentionally ’ would be superlluous.’ IG A. 212 (21G). 

(IG) Accused's confession direct proof of existence of intention—Caution in Infer- 
ring intention from it. 

Though the confession of the accused no doubt affords the most direct evidence 
of tho existence of an intention (c.y., intention of using minors, pur- 
chased, for purpo.se.s of prostitution), tho circumsfcanees, under which 
the confession was made an^ subsequently ^retracted, must be consi- 
dert!#! before any inference as to the intention can be sQfely based on 
it. 22 C. 1G4 (172). 

(17) Evidence of conduct and surrounding cirourastanees relevant to show intention i 

(a) In a prosecution for lurking^ hon.se trespass by night, direct proof of the 
existence of the particulaf criminal intention, by the confession of 
, the accused or by the evidence ^f witnesses proving an admission by 
c him, need not he given, hut it is enough if it be j^rovod like any other 
fact (and the existence of intention is a fact) by the evidence of con- 
duct and of surrounding circumstances, 22 C. 391 (406). 
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(h) Where a prostitute wan charged with the offence of purchasing minors 
with the intent of employing them for purposes of prostitution, held 
that the evidence to prove the existence of an intention nce^ not be 
limited to statomciitK made by the accused herself admitting the ex- 
istence of such an intention in her own mind, or to the evidence of 
some p rson who can come forward and swear that he heard the accused 
say that that was her intention, but may be* proved by evidence of 
conduct and circumstances. 22 C. 164 (174). 

(c) Where it was inferred from a series* of prcbumptions, that" a certain 
pris?)ncr had premeditated deliberate intention of murdering 
a certain person, it was held that^hose presumptions were unfair, and 
that a Court must judge of the prisoner’s intentions by his act, and by 
all the surrounding eircuinstanccb of the case. 3 W.K. (Cr.) 23 (24). 

( 18) Presumption of intention , conditions that do and do not justify. 

• * 

(a) From the fact of a mail’s doing an act with the knowledge that he is likely to 

cause death, it may'be presumed that he did it with the intention of 
causing death if all the circumstances of the case justify such a presump- 
tion. 5 W.R. (Cr.)4i)(4G). 

(b) Where a prisoner could give no satisfactory information as to how he be- 

came possessed of a numbea- of counterfeit seals, the instruments for 
making them, and ceriain forged documents, it might be rc.isoiiablv 
inferred that he kept them with an intention to use them fraudulent- 
ly, 2 W. K. (Ur.) 6 (6).’ 

(c) The Courts should ndver piosumc an ‘intention to cause death merely 

* from the fact of furious driving in a crowded street, in which the 
driver might know that his act would be likely to cause death. 5 
W.U. (Cr.) 46 (46). 

(10) Instances of facts held relevant as showing existence of intention. 

{fi) S person may give evidence a* to his intention in lesidiiig in a particular 
place, when his domicile cornea into question. W'lhoii i. U’l/soii, L. 
11. 2 P.I). 435, 444; Phip. Ev. 4th Ed. p. 67. 

(5) On the question of intention as to whether a lease or gift made orally, and 
for indefinite duration, by a party to another was made for life, or was 
rosuniable at pleasure or upon notice, a will made by the donor with- 
in two vears after the gift, and many voars before the events that led 
to its revocation, containinga formal declaration 'Us to the position of 
the donor and the donee with regard to the projicrty, was hi'ld to bo 
relevant. 10 U. 238 (243) (P.C.)-lU l.A. 138=13 C.L.R. 401. ,» 

(c) Voluntary drunkenness does not, of course, palliate any olTenec but it is 
genoiUlly taken into iccoimt as throwing light on the question of in- 
tention. (Ca^e of murder committed in a drunken brawl). W.R. 
(1864). 24 (25). • * 

{d) The drunkenness of a person charged with murder iiiay be adduced in 
evidence to show that he #as incapable of the intent. K v. Doherty ^ 
16 Cox, JOG; Phip. Ev.*4th Ed. p. 1^34. 

(e) Where a woman waP charged with the murder of Ifor husband by 
poison, it being proved that shh had insured h*is life, evidence 
that other members of his family to whom she had access 
had died— some previously, and others subsequenyy, to his death 
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— from the same poison , was held to be rele^^mt to show that her 
poisoning was intentional and not accidental. H, v, Geeritigt IB 
L.J. (M.C.), 216 ; and lU v. Garner, 3 F. & F, 681, referred to in B. 
414 (432), and Phip. Ev. 4th Ed. p. 161. 

if) Where a person, charged with the murder of an infant, contended that the 
infant in question was the only one she ever took into her house and 
that she parted with it lawfully, evidence that she took charge of other 
infants at low prices; and that their remains wurc found buried in 
houses occupied Ify her, wore held to be relevant to show anwiua or 
malicious intent and rebut accidpnt. Makip. v. Attornnj‘(hneral 
for Neiv South Wales, (1894) A.C. 57 ; Phip. Ev. 4th Ed. p. 10 2; 
Tay. Ev. 10th Kd.'p. 270; Steph. Dig. 7th Ed. p. 19. 

(<7) Where a person was tried for malicious shooting, evidence that the prisoner 
intentj^onally shot, at another time, at the same person is relevant on 
the question whether '^hc shooting was intentional or accidental. R. 
V. Yoke, R & R". 531, Tay. Ev. 10th Ed. p. 271. See, also, li. v. Motjg, 
4 C. A. P. 364, IhuL 

(h) Where a person was convicted of the offence of lurking house' trespass by 
night, held on appeal, that, judging from the time, the place, and 
the maimer iq which the trespass was committed, and the conduct 
of the accused when he was found out, it was impossible to suppose 
that the trespass could have been comniitfoed either uiiintcntioiiaJ’y 
or with uo intention, and that the intention mnst have been to in- 
sult the modcafy of the complainant’s wife or of committing some 
offence. 22 C. .-JOl (404). 

(1) The user of a place or the kee|)ing of it for a particular purpose necessari- 
ly connotes the existence of a state of mind ; they imply a purpose 
showing intention or knowledge, intention to u.sc the place for that 
purpose and knowledge that it is so used {e.g.,) to keep a common 
gaming house and manage it with the intention of using it as such 
Inibitually. 28 B. 129 (135, A 136), per Cha^ulavarkar, J. 

jj) If, in the trial of a person for the offence of keeping a common gaming 
house, under S. 4 of the Bombay Gambling Act, the prosecution had 
been in a po.sitiou to prove that he had habitually, on many occa- 
sions, used a particular room in his occupation as a common gaming 
house, by the direct evidence of persons who had gambled there, 
suph a fiKit would make the existence of the guilty intention or know- 
ledge imputed in the charge highly probable, and would be admis- 
sible in evidence under Ss. 5, 11 and 14 (with which S. 54 must be 
read) o( the Evidence Act. 28 B. 129 (161) = 5 Bom. L.K. 805. 

(k) From the circumstance of certaAi prisoners having a large number of 

forged jcals in their possession, accompanied by papers s^me relating 
to the affairs of the pi;isoners, some to dthcr people, and some on which 
the writing was partially or entirely erased, a fair and reasonable infer- 
Gcice may be drawn that they must have had them with intent to 
commit forgery. 13 W.lt. (Cr.) 16. - < 

(l) The confession of the Reused and the testimony, of certain witnesses to the 

^ effect that the accused v’as herslS’a prostitute were tendered in ovi- 
Vience and considetod by the Court in a case whore the guilty 
knowledge or intention of the woman^ who bought minor girls for the 
purpose of prostitution was in question* 22 C. 164 (108), 



159 


Si it] ^ Adi I of 1OT5I (INDIAN EVIDENCE 

sitcfwing^jtie existence otmhy sitMteef mind'-persm^\--(CoM.). 

(m) W hero a dancing girl vvaa charged, under S- 373, I.P.C., with having 
bought a girl with the intent of employing hot for purpoees of pro8“ 
titution, the facts that she gave a large sum of money for the girl, 
that it wasthe practice among the dancing gjrls to acquire minor girls 
for such purposes, and that there was no case of a girl so acquired 
l>eing married, wore held to be sufficient evidence of an intent to 
support a conviction under that section. 23 M. 1511 (163). 

(u) On the question of the intent of a person^ charged with falsely accusing 
anothoj* with iiilcpt to. extort money from him, declarations made 
by the prisoner on a previous occasion that he had extorted money 
from a third person hv threatening to accuse him of a similar crime, 
was hold to bo relevant, after proof of the fact of his having given 
the complainant into custody. K.v. (7oo;>£;r, 3 fox. 547; Phip. lOv. 
Ith Ed. j. 165. 

(o) The intent with which a person prosecuted* another being in issue, an 
aliidavit filed by the clerk of that person’s solicitor, and used for the 
purpose of preventing persons from bccuiniiig bail for the person 
prnsf'cutcd was bold to be relc\ ant, as showing malice on the prose- 
cutor’s part. Td/flor V. li'illans. 2Jh &^cl. S45 ; Phip. Ev. ith Ed. 
p. 136. 

/';>) Where the prisoiior was tried for ar*>on with intent bo defraud an Insurance 
(3unipany, evidence that th<^ prisoner had made claims on Iwoeother 
insurance companies, in respect of fires w'hich had occuri*od in two 
^'•tber houses which had occupied* prqviousl^ and in succession, 
waib admitted to show thai jlho tire, which was the subjcc.t of trial, 
wa'i the result of do.sign. Heg. v. (Vra?/, I F. & F, 110^. cited m16 B. 
114 (432) T’hip. Ev. 1th Ed. p. 165. 

(7! Where on the trial of a dork, charged with cmbczzlemcut of certaiu sunia 
by means of false onirios in a lodger, ovidouc© that, on a scries of 
»x;oasions before and after those inentiimed in the indictment, pre- 
cisely similar errors were made and advantage taken of them t>y the 
prisoner, was .idinitted to explain motive or intention, though not 
otherwise bearing on the i.s.suo to be tried. B. Hichardson^ ‘2F. & 
F. 343; rejened to in 16 H, 11 1 (131 & 432) A Phip. Ev. 1th Ed. p. 
158. 

[r] Where a mine owner was charged with the stealing of coal from an adjoin- 

ing owner, the fact that he had stolen coal intermittently for a 
number of years from that owner and from other adjoining owners Ijy 
the same means was hold to be relevant to show the intent of the 
accused, 'Jm one continu<iua transaction, all the coal being raised at 
• one shaft* H. v, JJlensdei'ley 2 C, K. 765 ; Phip. Ev. 1th Ed, p. 66. 
Rat. Enrep. (;.C.J’. 666. 

(s) If the receipt of illegjil gmtifiisatiou by an accused person, a^mbJic servanf., 

from a certain firm in 1376, (hr which be was charged, be provdd to 
the satisfaction of the Court by othet' evidence, and if it be necessary 
to ascertaiii whether 4hc aoou|ed reeew&i it as a tuoUve^tov showing 
favout in the exercise of his o^cial ftmotions, ovidenoe^f the receipt 
by him of illegal gratification in 1877 and^lSTfi may bo relevant under 
sectjk>n, but i^t for the parp<^ of estahliahing the fact of pay- 
In the year 1876. 6 C* (668) MiUnt, Jr d&de»tdmL , 

as. ai 
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(f) Fniucluloiit, intent hoing in issue in a,uLjons for faJac* rcpresunlrtfeinu, mis- 
totatcnicnts, other than those alleged in the statement of claim, will 
he relevant to show that the defendant was inspired by dishonest 
motives. IfiniiingfoKiy. ]\Jassi’y, 1 F. K. OUO. I'ay. Kv. lOth Kd. 

(i() Thr Ntatenieiit of a \vitni>s that the motive of a i»erbon, m instituting 
eriininal jnoci'ediiigs ug.iiiibt .inothei. ‘ was solely to further the ends 
of justi(‘e ’ isreloviinl on the rjii<*sfion ot the motive of that pea\son;' 
lliUihricKe v. Coleman^ I K. K. odT ; l*hip. h'^v. Uh 1‘jd. p. 07. 

I e) Where the fact (»f eei tain things being slo/en pivi^icrtv was proved, and 
iheir receipt adpiitted, it was held to lie a fair inference that th'* 
receipt w.is a disho.iest t>ne iniless the accused'^ (ondiiet in I In* 
mailer was satisfaetorily explained. ‘Jo \V. H. (C'r.), 10. 

{ir) Whore a prisoner w as tried for sending a threatening letter, other letters 
wriUerf hv tlie prisoner, both before iiid aftei* the eiu in <|iicstion, liavc 
lieen held to he relevant to explain it s me iiung. fl. v Hobinson, J Tiea 
t’. TOo (70:i) : Tav. Isv. lOtli. Kd. p. JTl. 

( 1 1 In I tis<*s of adultery, s]>eciti«‘ act.', t'li w hn'h iln* p<Jilioiit'i icli.’s loi ndioi 
shmtld I’K™ stated in (he pctitiiui . but snnilar .ifls. in>lli prciion.^ and 
saliseijuein, si.bfM'olo, betweim the rc >p indeol ;iijd tin* < <» respoiidcni 
inav be pro\od as pritsinnptivc < vidcnue nt tlie ri.e-ts t h n‘ged. Canfrlh^ 
V. CdutellOy Times. Feb. 1. bS’.lO' IMnp. K\ . lili K I ]> 111. 

I JO) frtfltancfis of facts held fprelcYant tc^ show Intention. 

(</) Whrre d person was « barged with ^assault ing .i woman with 'mteiit Le 
lavish, the bb;t (hat, on lniine» o« casious. hr look hlicrije^ with hi’>' 
w.is hold 1o be inadini*>.s!ble in ]>rr»ol of ,,iich Uitont li. ! doyn . 
c 7 C. V. Fhip. F,\. ith F,d. p lOii. 

(<)) On the in.il of .in accnsedi person tor an otltmco undiM S. 17b ol I be I'cmil 
Code, in lespi'cl ot rertsiin papers (nund iiibi' pos-joasum. the dis- 
coverv, a few days Imforo his trial, otir.riaiu .oispicious d'x iinu’n f .s in 
the posse.s.uon of .1 person, whose only conocchon wn.h tli» a eiMc.d 
was that ho was railed as his witne.e. and was allegeil (ohi long to the 
saiijr faction, w.is held ii«»l t«» h(' icle\ iiit a, ',aiiisl llv .i .cusi l no the 
(jiir'.f mu f>l giiillv buowlodge and inlont ion. 1)A. I ‘■V.t ( I'.t 5 ) 

p) Wlicic .1 pncsl w'H' rliarged with lil.e-^phcunnislv Imninig ■nta’ii bible- 
mm‘uu)ms pri'.o hed by him '■"Vv ImI day-' belorr, and nn 'ico.i-sioni. 
unconnected witJi, (fee hurnuig, were h(‘M ti» he in.olmi.'.siblc to sho'.v 
(hat he nnnint immoral liooks merely, and not biblc.s, to be burnt, on 
the pai'tieiilar f‘cea^non in (iiicstioii. /i*\. / V7c/.n; (ui, 7 7'). 

I'hip. K\ -ilh i;,!. I>. i;i&. 

(o| It' a map, who cannot read, hafe a contrcict talf:ely read over to him, .ind 
the ruiitrael writroii dift’ci:, trory rbal pretended Po bo read, thr 
sigii.ilaiie ot till' floi ufinmt is id no forcts liecaiisc he mwor infccndeo 
to sign, and, (hcicfoiv. in conteinphiLioii »d lav\ did not sign the 
docunicnl on whuh jfie signature is. LoUvr v. Afarlminc^if Ij.K. 1 

C. P. 711 . cit(xUin‘J.S b? 4J0 (4J7). 

>• • 

(«<)*tlu the ijucrition whether a/crtain ^isonhad parsed off hiti own goods a.- 
those of another, evidence that ho had committed a fraud by advertis 
mg such goods as l*ejug patented, while they were not so actuall). 
was held to bo irrelevant. Levrr v. Giwdmn, 0. A., 1H87, W.N. 107 
Pbip. Kv. 4tbKd. p. 101. 
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. (21) Fraud, proof of. 

{a) Fraud is not generally capable of being ostablishod by positive and express 
proofs ; it is, by its nature, secretin its movements ; if direct proof of 
fraud were to bo insisted upon lu everv case,*tbo ends of justice would 
be constantly, if not invariably, defeated. 11 W R. 482 (483 & 484) 
^3 R.L.E. (A.C.) 108. 

(/>) Hut fraud cannot be established b\ any less proof, or by any different kind 
of proof, frc'in wluit i.s required tc» esliablish any other dispuU^d ques- 
tion otifact. 11 \V. H, 4S-i(484). 

(c) And fraud .and dishonesty are not to be assumed upon conjecture, however 

prol)i,bU'. :1 M.I.A.Wlft) - C \V.r/>.C!.) :i4{27). 

(d) In the gonoralitv of cases, circumstantial evidence is the only resource in 

dealing with quc.stions of fraud ; if this ev idenc^ is suflioient to over* 
come tli 4 ! presumption of hnncjvbv and fail dealing, and to sa^isfv a 
reasonable mind of tbo oxi'stcncc of fra*nd by raising a counter-pre- 
snmption, Mrmc is no ica^'Oii why it should not be acle<l upon. 11 
W.R. 4H2(4S4), per Mitle} , ./. 

(c) Fi.-uid is prosed when it is shown tb it a false lepreMUitation has been made, 
(1) knowingly, or 
( 1 ) Witlioiit behel in its truth, oi 

(3) rcekb'ssly, caixdcss whether it ho tru<‘ or lalse. * 

Derry fU’ck, ij.R. 14 \pp ( as, .137, Phip. K\. 4iii Kd. p.^:>‘2 i*!: 

Ncl. Contr. p. 170. 

yt) Facts may be evideiieo of fraud without iu*lau being siitheicnt to consli- 
Mit«' oi eslabbsh tl. De/n^^v. 11 App ('as .300: Pliip. . 

1th Kd. p 131 

(id 'Pile proposition that the mere oi iissuuj ti> hand o^oi’ the deeds is tn ail 
cases to be deemed ;i proof of fraud without authoiity. 7V? Lord 
haiujdaje ill I'anfur \ . hVe.<!, 4 Heav 18, cited in 2 C W.X 7.50 {75.3). 

rJ2i Hptivo or intention imraateUal where fraud is proved. 

If fraud is provoil, the motise <d the person guiltv ol it e. iiniiiatennl ; It mat 
ters not. that there wns no intention to cheat or injure the person to 
whom this statement w:e* made. Deny \. It App. C’as. 337. 

Nel. Contr. p. 100. 

(23) Svidence of sl/oilar prior frauds relevant on particular frau^^ 

(o) To prove that a given transaction was frniidulout, similar frauds by the same 
part> prior to it nia\ be .shown. Blake v. AWwn Society, 4 C.1*.D. 94, 
Phip. Kv. 4th Ed. pp. 158 it 101 ; Htoph. Dig, 7th Ed. p. 21 ; Tav. 
Ev. 10th Ed.p. 2l)0. 

(6) W^orc, on the trial of two pe^ons charged with conspiring to defraud a 
third person by falsely roprosentipg that the first of the two owned 
iiertain property, the defence of the second accused was that ho 
honestly believed those reproaeutations but was dupod by the first, 
lettors between the twc^aco^sed regarding the transaotiCm written 
piior, hut jjot szibfeqent to it, were held admissible for the second. H. 
V. Whitehead. 1 Dovfi. & Ry^M.O. 367. & 868 ; Phip. Rv. 4th Ed, pp. 
86 & 187. • • ■ ■ 

(24) Unuaual ppoeedure — Evidence of fraudulent Intention. 

Where a transaction, carried out in a most unusual way, and in tho only way 
in which secrecy could be maintained, enabled the settlor andtlie 
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trustee of certain properties to raise from time to time large sums 
of money by inducing the persons who advanced the money to them 
to believe that the whole title lay in the settlor and the trustee, held, 
that a fair inference of an intention to defraud the lenders could be 
drawn from the unusual procedure. 32 C. 186 (214). 

(26) Silence held evidence of fraud. 

If rt person, who proposes to make an advance on a property, informs a mort- 
gagee of his intention in such a mannoi as to show that he intended 
to be guided by what he might hear from the mortgagee," and the 
mortgagee remains .silent, still more if a direct iiiqiiir>^ is made of the 
mortgagee and he remains .silent, then, in cither of these cases, the 
mortgagee will be held guilty of constructive fraud. 1 A. 303 (306). 

(36) Whether pasiiv.;>Acqttieieence of parlies in mistakes of each other evidence of 

fraud. t 

Whore there is uo obligation, as between vendors and purchasers, to divulge 
facts, known to them, which w'ould affect the value of a thing under 
.sale, the passive acquie.scence of either in the other's mistake is not 
evidence of fraud. Smith v. Hughes, L.R. 6 Q.B. 697. Phip. Ev. 4th 
Ed. p. 131.1 

(37) Omission fo use ordinary care relevant on questions of fraud. 

The omission to use ordinary care in inquiry after, or keeping, title^deedts 
may be, and, in some cases has liocn, bold to lie sufficient evidence, 
where siirh conduct cannot otherwise be explained, of the assibtanco 
or conniva^ioo, by the owner of the legal estate, Oi! the fraud which 
has led to the creation 6f n subsequent equitable estate without notice 
* of the prior legal estate. Northern Counties of Knglmul Fire Insui 
ance Co. H'/npp, 36 Cb. D. 482, cited in 13 M. 383 (386). 

(28) Habit, proof of " 

(rt) In order to prove an offence under S. 401, I.P.C.,*tbere must be proof (1) 
of association (3) and of the a.s.sociation being for the purpo.se of habi- 
tual theft : and the habit is to be proved by an aggregate of acts, 
6 M.H.C. 120, rited m 27 (’. 139 (142)- 4 C.W.N, 97. 

(6) The habit of an aiiimaJ is tn the nature ola continuou-s fact to be shown by 
< proof of Successive acts of a similar kind. Ttnld v. Jtowley, Ev. Ma.SB. 

(61 ; Phip. Ev. Uh Ed, p. 146. 

(c) A man cannot be said to be habitually receiving stolen goods who my receive 
the proc*eeds of a dozen different robberies from a dozen dlf^ent 
thieves on thes sa'nie day ; but, in addition to the receipt from di:^ront 
persons, there mu.st be arei^ipton occasions and on different 

dates, in order to constitute an offence under S. 413 - of the Penal 
Code. 10 C. 190 (192).^ 

{d) It would be ver> dangerous to hold that* the single foot of an ordinary 
Indian pony actuallyv kicking any evidonco of probabl;i danger 
to human life or of grievous hurt. 3 M.H.C. R. xxxiii (app.). 

(29) af^anlBialpr Ata speotei 

{a) V\^here animal actions are in Issue, the propensities of, the speoies of of the 
particular animal and the doings of the wme animal op otj^r occa- 
sions are relevant. Osborne v. Chocgueel, 2 Q.B. 109v Phi{>. Ev. 4th 
Ed. p. 
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{b) A tendency in an animal to bite animals of one species is eviden^ of a 
tendency to bite those of another. Quin v. Quin, 39 Ir. L.T.R. 163. 
Phip. Ev. 4th Kd. p. 145. 

(c) Bnt the propensity of an animal to bite other animals is no evidence of a 
similar tendency in it to bite human beings. Hartley v. Harritfian, 
l.B. & Aid. 620 ; Phip. flv. 4th Kd. p. W6. 

0^) Guilty knowledge, evidenoe and proof of. 

(a) A guilty knowledge is not necessarily a thing on which direct evidence can 
be aftorded ; it is a ’matter of conscience, and connected with the 
secret motives of a man's oondm^t ; and it must bo inferred from 
facts. 13 W.R. (Cr.) 20. 

(/>) If a property, sufficiently identified to bo the property of one person, is 
found to, be in the possessiott of another person, without leave or 
license, or any legal permission of the owner, a jury might fairly 
infer, in the absencrf of a satisfactory explanation, that the prisoner 
took that which ho knew not to be his own with a gnilfcv knowledge. 
13 W.R. (Cr.) 26. 

(c) The guilty knowledge, in the case of a- person charged with instituting a 
criminal proceeding with intent to injure, is the mo.ft difficult to 
prove; hut that it should be proved substantiveh bf the prosecution, 
is absolutely essential, 8^ W.R. (Cr. ) 87 (89). 

(31) Geifepal effect of ill. (a) to 8. 14. 

1'’he preyminary set forth, in S. 14, ill. (a). To Uie admission of testimony as 
to an accused person's being in possossion of other stolen articles that, 
“it is proved that lie was in possession of the* particular stolen 
.‘U'ticlc “ (in question), doe.s not allow the receipt and po.s8es.sioii of 
the particular stolen property to be proved by other apparontl}' 
.similar iiistanco.s, but only the guilty knowledge. 11 B.K.C.R. 90(92); 
per liV.s/, J. 

(32) GpePAtioB of nMtxim, every man mast be presumed to know the law/’ eitent of. 

(а) Though every' man must, in ii certain sense, be presumed to know the law^ 

it does not follow that a criminal intent or knowledge is neceH.sarilv 
to be imputed to every man who act.s contrary to the provisions of the 
law. 8 W.R. (Cr.) 87 (92). 

(б) The maxim that ‘every man nmst l>e presumed to know the law * is 

limited to the determination of the Civil or Criminal liability of the 
person whose knowledge is in question, and cannot be legitimately 
made use of in a case, where the parties are entirely different and 
dlstinct^rom him. 26d.;. 465 (490) ; per O'Kinealy, J. 

(c) 3*be maxim **ignoraiiiia juris ncm creusar does not apply to the case ot a 
declaration made under B. liBof Act XV of 1872, though false ; for the 
section imposes a declaration only of the belief of the person making 
it, and, to become penal, a<ipording to S. 66 of that Act, it must be 
made “intentionally”. lf» A, 212 (216). 

(33) Balnvniifiy of prlsonw's oondnet on oeoairion to show his knowledge on 

nnotbop. 

The Judges^ in a case reserved, held (that th,o jury w^ero at liberty to infer, 
from the prisoner's conduct on one occasion, his knowledge in another. 

V. % i^ea. 984 A. A, d: W, Ev. 4tb Ed. p. 96. • 
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(:i4) I^pesamptlons in oasea of receiving stolen property. 

(/?) The pofiRessioii, <ifter poceiit theft, of stolen property raises ordinarily a 
lii’oeuuiption either that the person in posseBsiou is the thief or had 
dishonestly rereived the jiroparty, knowing it to be stolen. D Kom. 
L.R. 27. 

(/»• A direftion lo tht jniy that, it a prisoner could not prove how ho became 
possessed of certain articles- -though they might have been small 
111 value and in coiumon use it was their duty to convict him. for the 
presmnptioii, in such a case, wa.s legally valW that he kno\V that 
the property h.id^^ been unl»wf^ll^ acquired, was hold not to be a 
misdirection. riX'i.R. ((''r.) d. 

<d/)) Rule of 8. 14 -Receiving stolen property. 

, On an indictniciit for rcccivin» 4 ^several articles, Icuoivii^g the same to be stolen, 
2 / if appear that they ireie receivui at diffeieiit timei^. the prosecutor 
inav be pul to his election to confine the evidence to the particular 
chari'e selected In him, and after the election has been made, 
evidence nuis be given of c// the lecfipts /o? the pm pose of pronnii 
(jaitty knoirh'dtje. Russell on Cnmcs, quoted ni If) 15, 114 (4110). 

TliK'is the rule of B. 14 standing side In side with the rub’ id 14.11, narrow 1\ 
boustrued. 11 IbH.C.R. 00 (9d) per lIcsV, ,/. 

plb a) ^rcurastanoes to be borne in mUid in estimating probability of guilty 
knowledge. 

The p<isscssioii (tt tli«) pibpertv .stolen Itoin tw\> rlillereiit. ow^iers is a ciremn 
sliiiicc whn h uiidci S.Me ill. f.i.) c»f the Ksideiiec \ct must bn home 
m mind in estimating the probability ol gmlt\ Knowledge in tlm 
a<’cmtHl. !) Rom. 1..R. 27 --/S (Jv. R.J, 

Instances of relevant facts In cases of receipt of stolen property. 

{(i) pj'<ne thii guilty Knowledge of a person charged wdlh n’coiMiig ceitimi 
stolen properly, knowing tin* .same to have been stolen from another, 
l.ho facts that she received m.any otlier articles, stolen from the same 
por'^ou ni the course of several mt>nths and that she pledged oi’ 
di.sposod of, or liad in hei possession, ail of thorn were dconied to be 
n'lesant. R. \. Dunn, J AIoo. (M*. ]4() : Stopli Diij. 7th Kd. p. 17 ; 
Phip. K\ 4th Rd. p. 150. 

t 

(b) Where ;in accused person i?as charged wuth having dishouesth received 
property, stolen at dilferont tlndts and probably at dilferent times, 
it was jield that a scienter was sulTiciently established to justify tlu* 
setting aside of the order of his acquittal, b Rom. Tj.R. 27 (29). 

(r) Where a prisoner w’a.s .‘ipprohenilbd eight days*.ftora dacoity with part 
«U’ the plunder in his pos, session, held^ there w’as us good*a ground for 
charging him with iho dAcoity, as with having received or retained it 
yith guilty knowledge. ,7 W.R. (Cr.) fifi. 

(.00) Relevhncy of similap previoui traoBa^ons to show guilty knowledge iiPa case 
of false pretence. 

On the trial of a prisoner for attifmpting To obtain money on a false pretence 
that a certain ring was a diamond ring, evidence proving that he had 
previously attempted to obtain money from other porsono by false re* 

• presentations as to the genuineness of other rings and jewellery was 
admittwl to show his knowledge that the ring in question was not 
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gcuumo. Ji. V. FrdfictSj L.tt. ‘2 C.C.R. i‘28, cited in 1(> H. 114 (Hi) 
and Phip. Kv. Itli Kd. p. 16*2. , 

(17) Instances of relevant facts in eases of uttering counterfeit coins and notes. 

Ui) On an imlictuiGJit for uttering counterfoil eoifth or l^a^kuote^, knowing 
1 hem to be counterfeit, evidence that, shortly before the traiisai-tioii 
HI (|Uostiun, the accused had nltered iinothci , similar, counterfeit thinS 
IS relevant to prove guilty knowledge or intent. It. v. Oreen, d C. & 
\\. ‘2(X); Tay. Kw lOtb lOd. p. 270: tiost Kv. !)th Kd. p. 205.- 

(A) Where a person was cfiarg<M with uttering counterfoil coin, knowing il to 
be coiinlorfcil, the fact that he previously or siilHoquenlly uttcr- 

• I'd u)Unlcrfoll coins of a siiiulai or# dirt’erent kind was held to lie ad- 

nnssiblo in evidence of hi:-i knowledge, Ihongu (diesc utbenngs inav be 
the subject of separate charge', ft. v. Fofflei\ Zi K. l.M.C. 131 : 
Phip. ‘Kv* Uh Kd. p. 1.08; Ta\ loth Kd. p. 2T0 ; auchStcjili 

Dig. 7tb I<id. p. 17 (iiiidei* the name ef It, \. Aors/ci , I Dears, 1.06) ; 

-et', also, /i V. Wrt'ks, L. «V. C. 18 Jhul. 

(< 0 W'heic a person w.is eliargi'd with uttering (uuulerfciL toms knowing them 
lo be siicli, ihc fact that he «;avc -i name ami .idilres . si various 

<)t)ier uttonngs, prior ami ^.ub‘.o^^lu*ut to tlie T><irl ieul.n* ^f)ne in<[iiest - 
ion, was hold to be admissible on the (|U<'stiou of hi# knowb'dge. It. \. 
ll7z.iA’//,2 Lea. C.C. 6H.1 , Phip. K\ . 1th Pal p. IbS. 

*('D Oil a ehiU'ge t)f 111 vernig eounU rfeil coin, •cvub iiee is cnlmis'oblc to show 
iliat the prisoner knew iht' • oni 1 • br ( oiintiTfoit, heeaiisr he had 
other similHr com in his p^ossession or had jiassed .-.ueh loin bolore oi 
alter the particular oeeasioii wdiicdi tormod the Mibjn l, of the eh.»jrge 
6 (\ tKio (660 ) . per (Unlh. C d. 

{(] The fact lliat a, number ot coins ot .laiuiiuuiil kind Wt'ie in ili; p IkW'suoii 
t»r an aecusc'd pf'rstm .nid tha,i he ath’inpted 1 1 <lispo>.e nl Hn'in, .ire 
relevant on a i-bargc «)f uttering siiche.oins immediately ,ifter\v.iids 
when the fact of the trandiil"nl deliwiry ol l)ic is denned. 8B 

'2Z'^ (226), disfuKfuibliiH'f, li H.ll.P.li. DO. 

(/) 'I’o [Wove till guilty knowledge ol an uli.erer ot ,i fotgecl banknote, eMcleiiec' 
ma\ lie giseii (»f his ha\ing piv\i()U''ly nitiaed other forged notes, 
kmnvmg them to be forged, ami the la--t ot tin* pnoi utteiiiig'* lieiiig 
distiiiiit xvould not render iht# evidence in. idmissi lie. /ica.v. Wlulcy, 

•JLc.kIi's C.P. 08.3, rUt'd m IG P IM(IU) iV.. I’hip, Kv, Ith Kd. p. 
Ibl. 

(;/) On a (‘barge of utleuug a forged JMlish iiohy the testnuuny oj adcti’ctiM 
that tile defendant ha^ agreed to forge him a liirge number f)f spurious 
Austi'iaii notes for a certain sum was held lo be admussilile, though n*' 
notes wore actually made in pursuaiieo of the agrei'mcut. It. v. liaUf^ 

\ .M(K).P.C*C.170 , J’lnij. Kv, 4th Kd. p. 158. 

(31) dace where confession held relevant to show knowledge. 

When two persons are acei^d of an offence of the saiiic defim^ioii arising out 
of a single transaction, the confosfiion of the one ma^’ be used against 
the other, though it iiieulpatos himself through acts separable from 
those ascribNod to his accomplice, luid capable, thoreforo, of constitut- 
ing a separable offence from that of the aooomplico. * 8 B. 223(226). 
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(30) Knowledge, an imp^ptant question In eivil cages also. 

^ In civii cciMes also, it is olten an important question whether an act was 
knowingly done. May v. Banlett, 9 Q.B.IOl, mid Hudson v. Hobeits, 
i) Exch. 097 ; Best. Ev. iih Ed. p. 80. 

(iO) Relevancy of declarations of person op of others to show hli knowledge. * 

A persoirs knowledge of a fact, when its existence is proved aliunde, may be* 
sboxMi eithei* by his declarations manifesting it, or by those of others 
convening notice infoi-mation to him. Thomas v, ConnelU 4 & 

W. ‘267 : Phip. E\ . 4th Ed. p. 52. 

t i i ) Pacts relevant as raising presumption of knowledg e . 

(a) Where a person rofusodi a letter forwarded to him by post duly registered, 
tb(‘ presumption is that it was tendered to him, and he (tannot after 
waids take advantage of his refusal to plead ignorance of its coiitentR. 

16 vv.k. -irja (‘J-24). 

*(/q Exocutjon of documeat.s (c. g., of a deed) will imply knowledg c of their 
contents. In re Cooper, ‘20 Cli. 19. 61 1 ; Phip. Ev. 4th Ed. p. 1‘27. 

o ) Whcio a purchaser's attention was drawn, by the sale deed executed to 
him, to a deed of partition giving the plaintiff a rig ht of prc-cmptioii 
with regard ti^, the properU sold, that purchaser's omission to asccr- 
c tain its ('.oiitcnts must be construed as wilful abstention from an en- 
quiry which he ought to have made. 16 M. ;301 (303). 

^Jd) Knowledge of the cemteuts of a^ document will be implied whore it is a 
party's U) kmn\ ffatl mark's case, L.R. !) Oh, D. 320; Thip. Ev 
4tb Ed. p. 128 . 

<* 

(/;) 1 j'nderwritcrs arc presumed to Jtiiow the contents of Jjloyd’.s .shipping list. 

^Vackintosh v. Marsh all, 11 M & W, 11(> ; J’hip. 7<i\. 4fch Ed. p. J28 

(/) Although the act of e.Kpusiiig for sale, in a market, animals destined for 
human ffxid, does not imply a warranty that they arc free from 
disoas(\ .so as to make the seller responsible, if they should turn out 
to he infoebod, whether he knew of their condition or not ; it does 
amount to a roprcsciitatJun that, to his knowledge, they are not so in- 
fected. lV7i/'<( V. Hobbs, 2 Q.B.D, 331 ; Overruled on appeal in 3 Q. 
B.r>. 150, 1 App. C:ib. J3; Shop. & (bin. Contr. 6th Ed. p. 276. 

( 7 ) A. pat ty has been held bound, not only by an auctioneer’s receipt, but by 
* t onditions elsewhere exhibited, to which the receipt referred and was 
si6»jcct. Watkins v. Uymill, 10 Q.B.D. L78, referred t*^ in 5 Bom. 
h.H. 853 (861), k ‘25 M. 183-.11 M.D.J. 329 k I'hip. Ev. 4th Ed. p. 
130; Tay. Ev. lOth Ed. p. 93. 

(//) In ,1 case whore a servant, appointed as an agent lor a particular husiiicsi^ 
by his master, enters into an agreement in connection with that 
burtinosb, making the master rcspoinjiblc for such of his acts as are 
within the .scope orhi.seciiploymcnt, tlm master's express knowledge 
of, or consent to, the act is not necossaiy, liocausc from the very fact 
of the appointinont of tk servant as an agent in such a business, the 
master's knowledge of, or ednseni to, every act doiitf“by the servant 
or agent within the scope of his <gnploymo6t is implied by law. 32 B. 
*10(13). 

(42) iDftUnees of facto held relevant as thowing knowledge. 

{a) IN) prove that a person know of his own insolvency at the time wheyti he 
*paid a creditor, his own statements at that time itnplyiiig a consoious- 
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nc63 of tho fact and loiters found with him after the bankruptcy, but 
bearing postmarks before it, containing refusiils to lend him ‘toonoy, 
are relevant, iiftor proof of his insolvency has been given aliunde, '*as 
verbal acts indicating a present purpose and intention. ", Vadier v. 
Cocks, 1 M. & M, 363. Phip. Ev. 4th ES. p. 71 ; Tay, 10th Ed. 
p, 413. 

(6) On the question whether a captain of a ship knew the blockade of a port, 
a notihcatioii in the gaisette to tli« effect that it was blo<^kadcd was 
held to be relevant. liarrat v. irwr, 0 B. & C. 71*2. Steph, Dig. 
7th p. 20. 

(f) Tho fact that the acceptor of a bill til exchange had accepted other bills 

• drawn in the same manner befor^ they could have been transmitted 

to him by the payee, should the latter have l^cn a real person, would 
be admi»j/>ible, on the quostiwi whether the; acceptor knew Uiat the 
payee's name was fictitious, asshowftig that he did know it. Gibson 
V. Jfmitrr, 2 H. B.P., 288, Steph. Dig. 7th Ed. p. 18. 

((?) Where tho question was whether a person, at the time of entering into a 
contract w ith another, knew of the latter’s insanity, (vidence of the 
latter’s conduct lioth prior and subi^(|uent to the transaction was 
held to be admissible, as showing his lunacy to be of sucJi a character 
as must have ])ceii apparent to that person. lieuvan v. Me. Donnell, 
10 Ex, 181; Dorati v. Tube, 3 F. & F. 9; Phip. Kv. 1th Ed. pp. 
133 A 134. 

(r) In a suit for damages {tgaiiist a person I’ihose dog had bitten the plaintiff, 
*thc facts that tho dog had^ireviously biltcu others and that they had 
complained to the defendant are relevant as provini^ knowledge' on tho 
part of the defendant of the ferocity of the dog. Step. Dig. 7th 
Ed. p. 18. 

(/) The knowdodge of an owner, of the mischievous propensities of his dog, 
may bo proved by evidence that he warned another person to beware 
of it. Juilge V. Cou', 1 Stark, 285 ; Phip, Ev. 4th Kd. p. 1^4. 

(g) On thci question whether the owner of a misehicNoiis dog knew its \iciouh 
tendency, the fact that he offered eompciisatiou for its iiiting certain 
cattle, on proof of it, was held rokvant. Thomas Morgan, 2 Cr. 
M. it R, 190 ; Phip. Kv. 4th Kd. p. 131 ; 'l\iy. K\. 10th Kd. p. 5G2. 

(43) Notice, definition of* 

(а) A person is said to have “notice " of a fact when he actually knows that 

fact, or when, but for wilful abstention frgm an inquiiy or search 
which ho ought to have made, or gross negligence, he would have 
known ft, or when information of the fact is g^ven to, or obtained b} , 
his agent under tho circumstances moiitioncd in the Indian Contract 
Act, 1872, S. 229. S. 4, TrtAisfer of Property Act (IV of 1882). 

(б) The definition of “tho w ord ‘notice’ in S. 3 of the Transfer of I'roperty 

Act, 1882, correctly codifies the law as to notice which existed prior 
to the pas|ing of that Act. 9 A. 591 (^99). 

(44) Cpnstpuctlve notice, deflnition of* 

Constructive or implied notice may be doffned to l»e knowledge, whiidi the 
Courts impute to a person from tho circiunstiuices of the case, upon a 
legal presumption, so strong that it cannot be allowed’ to be rebutted, 

22 
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that the knowledge must exist, though it may not have been formally 
r communicated. Hewitt v. Lnoaemore^ i) Hare. 449; Hour T.P.A. ‘2nd 

Kd. p.59. 

(45) Constructivenoticein English Law, two kinds of. 

Tn Knglish Law constructive notice is said to be of two kinds, the one bcii^ 
the notice to an agent called “imputed notice;” the other, more 
properly called “constructive notice”, being conlincd only to the 
notice which thoiCourts have raised against a person from his wilfully 
alistaining Irom making inquiries or inspecting documents. In this 
country one distinguishing nomenclature has been sanctioned by the 
Act, and the tern^ “notice” without qualifying words, includes all 
species of notice, ‘NNhether actual or constructive, (lour T.P.A. 2nd 
Kd. p. no, referring tt) KviilewcU v. 11 a/sou, 21 Uh. 1). 701. 

(40) Cases where releva,nGy of facts 6n constructive notice considered. 

(а) Constructive notice of a deed is eonstructuc notice of its contents, provided 

the deed is a deed relating to the title and forming part of the chain 
of title. Putman v. Jiarland, 17 Ch. 0 353 , cited in 10 M. 301(303), 
and 27 P. 452(407) ; Phip. Kx. 4th Kd. p. 128. 

(б) A policy of lu.suralk-e being a contiact entered into between the insurers and 

^the assured, and the terms of such contract resting entirely upon the 
contiact it.self, and not, in the mam or oven in part, upon the counhon 
law or upon the statute, the assured, who makes the proposal, enters 
into the contract and signs the jiolicy, has, in the very nature^of things 
notice that, the' policy contains ail thetennsand conditions of the con- 
tract. Watkins I hjmill, Xj.H. lOQ.B.D. 178, cited iii 25 M. 183 
^205) 17 M.L J. 370 (380). 

(c) For a purchaser to be adccted with constructive notice through his .soli- 
citor, the latter liiniself must have actual notice, and cannot be 
treated as possessing the latent knowledge of his client, the nioit- 
gagor. 1 C. 807 tOlO), rcfcrrin<j to Corser v. Cavtivrviht, L.R. 7 Kng. 
& Ir. App. 731. 

{d) The notice of the existence and preparation of a draft deed will not amount 
to notice of its execution. Williams v. Williams^ 17 Ch. f ). 443 ; 
Phip. Ev. 4th Kd. p. 127 ; see, also, 27. B. 452 (483 and 4S4) ; per 
4^5/071, ,J. 

a 

(47) Absurdity of extending doctrine of oonstructive notice. 

‘ How the doctorinc of constructive notice may he attempted to lie pushed to an 
almost absurd extent is shown h}\ If k liter y. Walteis, h.ll. 7 Ch. 
App. 85 : followed in 7 C. 109 (’-^OG) ; per Poistifex'^ J. 

(48) Registration, whether amounts to notice. 

(a) It was declared that, in Bombay, the Courts had adopted tho rule which 

•'prevails in America, and it was held that registration does amount to 
notice to all subsequent purchasers and mortgagees of ttrs same 
property. G li. 1GB (P.B.) ; not followed in 15 M. 268 (‘277) ; see 
infra. 

(b) It has not as yet been held in tho Madras High Court that registration is 

notice. 8 246, per Turner, C.J.: referred to in 15 M. 2G8 (‘277): see, 

. also, 31 M. 7 (10). 



S. 14] 


Act I of 1872 (INDIAN EVIDENCE ACT). 


169 


Pacts showing the existence of any state of mind-‘person*\—-(Conid*), 

(c) Mere registration cannot amount to notice to subsequent purchasers. 13 M. 

388 (888), distinguishing Keitleivell v. Watson, 21 Ch. D. C86. * 

{d) It was held, following the English and Irish decisions, that registration is 
not of itself notice to subsequent purchasers and mortgagees. 15 M. 
268 (277 & 278). 

(49) Belief, ground of, relevant teat of its validity. 

The ground upon which an alleged belief was louncica is a most important 
tost of its validity. Ihrry v. Peef?. 14 App. Cas. 878; Neh Contr. p. 
170., 

(50) Instances of facts held not relevant to show knowledge. 

(a) It i.s an error in law to consider the fait of a prisoner leaving his defence 

to his counsel as in any way whatever indicating any guilty knowledge. 
13 W.U.Cr. 70(71). 

• * « « 

(b) Evidence of the possession liy a prisoner of stolen property other than that 

to which the charge ‘applied was held to he itiadniissiblc to show his 
guilty knowledge on the ground that the other stolen proport} was 
not found in his possession at or about tiie tune of finding the particu- 
lar stolen propert) in question, but had been disposed of before such 
finding. /*. v. Draye, 14 Cox, 85, and ft. v. CarUr, 12 p.H.D. 522 ; 
rhip. Ev. 4th Ed. pp. 156 & ICO, and Steph. Dig. Jth Ed. p. 7. 

(c) There must be bomething more than the mere fact of stolen articles of 

trifling value being found in a man’s# hou.se to establish the fact that 
ho knew them toHiave been transferred by dacoity, or had acquired 
•them from one whom he knew or belieted to bo a dacoit, 18 W.K. 
(Cr.), 26. 

* 

(d) Where a man finds lost goods and keeps them, no presumption of larceny 

will arise, nil U*.ss it is satisfactorily proved that the finder believed 
that the owner of the goods could lie found, ft. v. Thurborn, 18 L. 
J.M.C. HO; Tay. Ev. 10th Ed. p. 118. 

(e) The circumstance that a person, charged with uttering a certatn forged 

note, had leturned the money for other notes when they were objected 
to, and let the word “/o/v/ed ” be endorsed thereon, was Jield not to 
be relevant, unles.s those notes vrere produced, or their absence account- 
ed for. II. Phillips, 1 Lew. C.C. 105 ; Phip. Ev. 4th Ed. p. 158; 
Tay. Ev. 10th Ed. p. 270. ^ 

(f) Where, on a charge of forging one promissory note, evidence that another 

one found in the priaonor’.s pocket-book was iorgccl, was admitted by 
the Jiicige at the as.sizcs, but, the prisoner was afterwards released on 
a case submitted to tfie twelve Judgesi, it vmis understood that they 
thought the e\'idence inadmisHil^le. H B.H.C.R. 90 (94). 

(y) Where a poison, who contemplated marriage with the sister of his deceased 
wife, was charged, under ^ 198, I.P.C., with mating false declar- 
ation, knowing it, at the siirno time, to be untrue, the silences and 
conceal nihnts on the part of the accused, upon which the prosecution 
relied as proof of guilty Whowled^e, were held to fairly and natu- 
rally explainable, by his desire to escape obstruction by the eccle- 
siastical authorities, conscicntiou.sly acting for the enforcement of 
Church Law, and not to constrain the Court to impute to him guilty 
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knovvlodjfo that his proposed marriage was m violation of the law of 
the land. IG A. ‘il'i 

(h) Where a trustee, charged with fraud, pleaded that he had first disclosed 

the offence on his compulsory examination in bankruptcy, the testi- 
mony of a witness, adduced to rebut this plea and to show that tho^ 
trustee's guilt was known to his solicitor before that date, that the < 
trustee’s soCicitor had stated to the witness that the trustee had 
coiuniittcd the offence, was held inadmissible to prove the solicitor’s 
previous knowledge of the trustee’s guilt. H. v. (riinnell, 10 Cox, 154, 
Chip. Kv. 4th Kd. l\ 71. • ' • * 

(i) A person’s l^are assertion out of Court that he knew a fact was held inad- 

missible in t'videilVie of his knowledge. li. v. (/wincr, 16 Cox. 154 ; 
Pliip. 11 Y. 4th Ed. p. 5‘2. 

r (j) The more fact <>f person a^ttesting a deed is no (^vidcnce in itself that he 
consented to it, or knew its contents. 3 B.L.U. (P.C.) 57, rvfei'red to 
in 0 C. 403(468). 

(k) Where a remote reversioner to the estate of a fTiiidu widow attested her 
deed of ratification of certain conveyances made by her son, to which 
she had not luion a party, the son dying during his mother’s lifetime, 
the reversioner’.s ratification was held not to amount to any consent 
on hi.s part. 0 C. 403 (408). 

f (/) Mere attestation of documents \will not imply a knowledge of their contents. 
IFauVuuj Cycthorn, 1 E.sp, 58 ; Phip. Ev. 4th Ed. p, 1‘27. 

(m) Where the que-stron was whether a person knew, at a particular time, of 

another’s insauitv, evidcticc of general repute, in the neighbourhood 
<n which both lived at the time, as to the latter’s insanity was held 
not to be relevant, (ireenslade v. Dare, 20 Heav. 284 ; Phip. Kv. 4th 
Ed. p. 133. 

(n) Though access to dounients may raise a presumption of knowledge, this 

presumption will not apply in the case of directors. J1ntlvuirk*s case, 
L.K. 0 Ch. D, 329, Phip. Ev. 4th Ed. pp. 128 & 133. 

(51) Instances of facts held relevant on good faith. 

[а) Where a person w.is charged with having libelled another by calling him a 

swindler, a report to the same effect by the French Police, upon 
which the accused baced his statement, was held to })c relevant to 
show the bona fides of his defence, though not to justify the 
libel or prov^* its truth. It, v. Labotichere, 14 Cox, 419 ; Phip. Ev. 
4th Ed. p. 116. 

(б) The state cf a party’s knowledge ifs to matteiPand the fact that he had 

reasonable grounds^ for such belief may be adduced in evidence of the 
bom fides of his belief regarding it. Derry v. Peek, 14 App, Ca. 337 ; 
•Phip. Ev. 4th Ed. p. 131. * 

(c)* Where the defence, in an. action against a defendant for work donC»by the 
order of a contractor, was that the contract was with the contractor, 
the fact that the defendant paiePtbe contractor for the work in ques- 
tion was held to lie relevant, as showing the bona fides of the defence, 
and disproving any attempt to escape liability, (hrish v. Oiiartier, 1 
C.B.13; Steph. Dig. 7th Ed. p. 19; Phip. Ev. 4th Ed. p, 11.6, 
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(d) On the que*Miion whether the defondniit anted bona fide in representing a 

tradesman to be solvent, in consequence of which the plaiutilT trusted 
the trader and suffered loss, the fact that, at the time of the repre- 
sentation, the tradesman was, to the defendant’s knowledge, supposed 
to be BolvoTit by his neighbours and by others dealing with him, was 
deemed to be relevant, as showing that the defendant made the 
representation in good faith. Sheen v. Biivqisivad, 2 ii <1^ C. 
Phip. Kv. 4th. Kd. p. IMO; Steph. Dig. Kd. p. 19. 

(e) On the question whether the directors of a mining coiqpany acted 6otm 

fide in* mis representing its value to a purchaser, conversations, in the 
purchaser’s absence, between the directors recommending the mine 
to one of them, and represen tatioiij^ made to the directors by their 
vendor, and the fact that the}, notwithstanding that the shares 
went to a premium for a time, did not sell any, but purchased more, 
are adirassible in evidence on tlie part of theo directors. Shiets^tibury 
V. Blount, '2 ^1. A Or. 475; Phip. Kv. 4th l^M. p. 1.10. 

(/) To show that a person, charged with obtaining eggs under the false pre- 
tence that he was a bona fide dealer in them, evidence that he sub- 
sequently took eggs from other per&ons under the t)ie same pretence 
is admissible, li, v. Bhodea, 1 C^.B. 17 ; Steph. Dig. 7th Ed. p. 
18 ; Phip. Ev. 4th Ed. p. 156. ^ 

{(/) On the question whether the defendant acted bona fide in representing a 

• tradesman to be solvent, with the result that the plaintiff trusted the 

trader and suiTerod d.amago, the fact ^nit the trader sold goods to the 
defendant under cost price is relevant tci* negative the bona fides of 
the latter. Sheen v. Bumpstcad, 2 H. A C. lOH, Phip. Kv. 4th 
Kd. p. 18G. 

{h) In an action against the directors of a mining company for misrepresenting 
its value to a purchaser, books maintained at their mine by the agent, 
in the course of his duty, showing that they had the means of know- 
ing the inferior quality of the mine, were held to be relevant jigainst 
the directors, us negativing good faith on their part. Shreirsbnnj v. 
Jilount, 2 A Or. 475. Phip Kv. 4th Kd. p. 136. 

(i) The absence of reasonable grounds of belief in the existence of a fact, (e.g., 
means of knowing the opposite) i.s relevant evidence of the want of 
honest belief. Derry v. Pcefc, 14 App. Ca.s. 337, Phip. Kv. 4th Ed. 
p. 131. 

(/) Where a per.son was chrged with having di.shonq,stly obtained credit for 
l)oard and lodging, the facts that, shortly before, he hud elsewhere 
hired IcRlgiiigs and Idit without paying, an^ that that money was 
still due by bHii, were hold to be relevant us showing a methodical 
course of conduct, disproviifg any reasonable or honest motive. /tJ. v. 
Wyatt, I K.B.* 188; Phip. Ev. 4th Ed. p. 163. 

^k) The exorcise of undue ii]|t)ueriqp, where no such specific rclationb exist liet- 
ween the •parties as those of guardian and ward, father and son, 
patient and medicRl adviser, solicitor and client, truiftco and cestui 
qne trust and the like, and the jtarties are at arm’^ length may be 
proved by the nature of the benefit, the age, capacity, or health, of 
the part)’ on whom the undue influence is alleged to have been exerted. 
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S‘2 H, M7 (*1-1) ; referring to lihodcn v. JSaU\ fj.K. 1 Ch. 25‘2 (257), 

, lidkcn V. Monk, 4 D. F. & S. 3H8, Clark v. Malpas, 4 J3. F. & J, 401. 

(52) Facts held InaditiiBsible to show good faith. 

(a) On the question whether a person intended to deceive another, h> pro* 

tending to cast his fortune by means of the stars, evidence that h# 
and others honn> fide believed in his ability to foretell fortunes thorc- 
))} was hefd not tu be admissible. Vvnnif v. Hanson, iSQ.D.l), 47H ; 
Phip. Fv. nh If’d. pp. 107 

(b) Where a person was charged with .having deceived another by prdi/ending 

to piedict his fortunes by means of palinistiy, evidence that palmistry 
was a recognised r science, whose practitioners enjoyed a professional 
status, was held inadmissible, it. v. Stepkenson, EH J.P.‘ Kep. 524 ; 
Phij*. lOv. 1th Fid. pp. 107 & 130. 

t 

(53) Facts relevant to lefiiow negligence, mistake etc. 

(n) A lire m a tram, resulting from an explosion of a large quantity of fire 
works, beingaii extraordinary occurrence, is one which raitjcs, at least, 
a presumption of jiossihle negligence on the part of the company. 
2r» (k 4(15 (501) , per Maclean C. J. 

{b) The Couit will not impute fraud or gross or wilful negligence to the legal 
' 11101 tg.igie if ho has bona fide inquired for tlu‘ title deeds aiid a 
reasonable excuse is givep for their non delivery to him ; but it will 
impute fraud or groos or wulful negligence to him if he ‘omits all 
iiKiuiry as to 'he deeds. JTeirtH v. I ^oosemo) c , Ifare. 440, cited in 

l;t M. and 15 (‘270) , referrod to in SI M, 7 (10). 

(c) A violation of the duty — of taking due and reasonable care for the safety 

of the passengers carried- imposed upon a carr>ing company, an 
omission on their part to take such due and reasonable care to 
insure the safety of their pas.^engers whom they invite to tra\el 
IjV their c.irnages, is considered as negligence. 26 C. 4G5(,509), per 
Amir Ah, J, referring to Foulkes v. Metropolitan Jty. Co., L. R. 5 
C.P.n, 157. 

(d) The existence of gross negligence within tlie meaning of S. 78, 'I'ransfer of 

Property Act, must, lie dctermmned according to the circumstances of 
e.'ieh ease, and one of the circumstanees to he taken into consideration 
IS that in this countus a universal system of organisation exists. 2 
C.W.N. 750 (754); cited InSl M. 7 (10). 

(e) K'j' post focU) evidence has no hearing on the qucRtion whether due or 

reasonable care was or was not taken, but when it i.s contended that 
no precaution was possible,^ the fact that subsequent to the accident 
steps have been taken, which have, in a great measure obviated the 
risk, liecomes highly relevant. 26 C. 465 (5121 per Amir Ali, «/. 

(f) Wlferotix person was convicted under S. 289, I.P.C., for neglecting to take 

such order with his pony a.s was sufficient to guard nglfinst any 
probable danger to human life, held, tha^, if the pony had been proved 
to be vicious and the^ defendant to be cognisant of the fact, there 
would have been evidence of the coinmis.sion of the offence defined in 
the section, and that hi.s conviction must be quashed, as, even 
assuming the negligent keeping of the pony, there was no evidence 
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t,—** Facts showing the existence of any 'state of mind— person' \~(Conld,y 

thaf such insecure keeping would probably lead to danger to human 
life. 3M.H.G.H. XXXtll (App.) 

{(j) For the purpose of determining the existence of mistake in a written 
. document, oral evidence is admissible when the circumstances are 

appropriate. ‘28 B. 4‘20 (127) ; sec, also, prdviso (I) to S. 1)2, in/rn, 

{h) The oral evidence, admissible to determine the existence of a mistake in a 
written dtjcumriit. imiht be clear, and the Couit, in weighing it, will 
l>o entitled to t.ike into considoratipn the capacity of the executant 
and all the circumstances as they existed at the date of sale. 28 H. 
4-20 (T27). 

(51) Cases where negligence will and will not be presumed. 

(a!) Where the injury is traceable to an act wmch is forbidden by law, or which, 
though not forbidden by law, is in its nature iri^ischic\ous and liable 
to causc^in^ury, negligence need not be proved. 5 jVI.H.C.U. 180 (145), 
per Tunes, J. 

{(>) The kcejnng of a vicious monkey, however rarefully. was indictable as a 
niiisance and w'as therefore an act forbidden bv law May d' Wife v. 
Jiiirdetth, 10 L.J.(2.H. 01, cited in 5 M.K.C.K. 180 (145). 

(c) Where it was not the dutv of a certain Kailwliy Company to a,s&uiiie that 
, certain coiilraetors employ cd to execute sonic rrpair^work.s, would be 

negligent, or to take precautions against their possible negligence, the 
occurreiw.o of an accident 'was held iK^t lo raise any presumpinon of 
neghgoiKic on the pi',ct of the Companv. Daniel v. Metrdpohtaii Ity. 

L.K. 5 I-:. I Ap. p. 15, uifoil iii’ffli;;. 405 (513). 

{(i) Although, according to the view’ taken in this Court, legistratinii docs not 
aiiiount to notice to subseijnent incumbrancers, it docs put them in a 
position, with the exercise of reasonable care, to find oit whethe*' 
there is .iiiy registered prior incuinbrj nee or not, .ind this eoiisider- 
atiou goe’=s far to show that failure on the part of the prior mortgagee 
to got possession of the title deed is not, iii the absence of reasoiuible 
explanation, necessarily to be imputed lo him as gross ncgfigcnce. 
31 M. 7 (10) ; referring lo The Ayra JUnik v. Darnj, L.H., 7 H.L. 
185, and iiciriU v. Loosemore, 1) Haic, 449. 

( 55 ) Instances of facts held no evidence of negligence. 

(a) A very strong Court was unanimous that the facts (the i\iekiiig by a pony 
of a child on the highway) constituted no evidence of ncgligoiico con- 
ducing to that result. Cox v. Iturbridyc, 13 C.B.N. S. 430, rcforred.to 
in 3 M.II.C.R. XXXllI (App.) 

(5) The mere omiasion on the partPof a mortgagee to take and keep the title deeds 
• is not of itself gi;o.ss negligence, or to express it otherwise by its re- 
sults, does not operate to pcfctpoilo the mortgagee. *2 C.W.N. 750 
(753) ; cited in 31 ^f. 7 (10). 

(56) FaolB relevant to show ill-will. 

(a) All the cases, iiiiiivhich evidence of former oonduci has been admitted, have 
been cases of malice f there ienone in which such evidence has been 
admitted to show a lustful intent, ^er Patterson, B, ih, li. v. Lloyd, 
7 C. & I’. 318 ; Phip. Ev. 4bh JGd. p. 16C, but, also, see the author’s 
note. 
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I.— “Facts showing the existence ot any state of mind— person*’.— (Contd.). 

I 

(b) In ii huit for a malicious libol, defamatory stateiiionts made by the defendant 

with reference to the piaintid, for a mumber of years before those 
regarding which the suit is brought, arc admissible to prove malice. 
Jiarret v. Lom/, 3 H.L.C, 395 (414). Steph. Dig. 7th Ed. p. 19. . ^ 

(r) Proof that a copy of the paper containing a libel was sold after action# 
brought was admitted as evidence of deliberate publication. Plunkett 
V. Cobhett:r^ Esp. 136 ; Tay. Ev. 10th Ed. p. ‘267. 

{d) Libels prcviounly wrl’ttcn against the plaintif! by the defendants many years 

before, or those written by him subsequent to, the commencoineut of 

of the action, wi^th the circumstances attending their publication, are 

relevant as showing actual malice or deliberate publication, and it is 

immaterial whefher they were addressed to the plaintiff or* others, or 

werq equivocal or not, or were actionable per ae or not. Pearson v. 

Jjcmaitre, o M. d: (Ir. 700 : Phip. Ev. 4th Ed. p. 166. 

*• 

(c) In actions for malicious prosecution, the defendants’ reckle.ssness as to 

whether the charge was true or not or a corrupt motive in launching 
it, notwith.stauding an honest belief in its truth, will constitute 
malice. Broun v. Uatrkes^ 2 Q.B. 718 , PhipEv. 4th Ed. p. 13*2. 

(f) In actions ot slaiider or false imprisonment or malicious prosecution, where 
^ malice is one of the main ingredients in the wrong which is charged, 
evidence is admissible to show that the defendant was actuated by 
spite or enmity against the plaintiff. 6C. 65»6 (GOO). Per (iqrth, C, J. 

(( 7 ) In a suit for daniag^iss on the ground'lhat a certain article in a newspaper 
was a libc*i on the plaintiff , it was held that, readftig the article as a 
whole and in its natural sense, and taking it in comiectioii with the 
previous articles appearing in the same paper with reference to the 
plaintiO, and considering also ihe animosity between the plaintiff and 
the defendants, the publication was defamatory of the plaintiff. 14 B. 
53‘2 (539). 

I {h) Evidence tending to prove the spirit and intention of a party publishing a 
libel cannot be excluded simply because it may disclose another and 
different cause of action. Pearson Itemaitrc^ \'l L.J.Q.B. 253; 
Tay I'A. 10th Ed. p. ‘2G7. 

(i) On the construction of a libel in queRtion, other libels arc admissible. 

'Bolton V. (y firien, IQ L. K. Ir., 97 ; Tay. Ev, 10th Ed. p. 267 ; Phip. 
Ev. 4th Ed. p. 157. 

(j) Evidence of the plaintiff’s general bad character is admissible in cases of 

libel in mitigation of damages. Scott v. Sampson^ 8 (^.B.D. 491, 
Best Ev. yth Ed, p. ‘236. ® • 

(A*) The defendant in an action of assault, waft allowed to prove, in mitigation of 
damages, a series of libellous articles published re.spccting him by 
• the plaintiff, one of which appeared on the day of assault. Judge v. 

• Berkeley, 7 C. A P., .37l[, per Bitrroutjh, J, Tay. ISv. 10th Edi p. ‘269. 

(/) In America, the defendant is allowed to givd* evidence, not only in miti- 
gation of damages in a^civil suit, but of punishment in pro- 

ceedings, that tie plaintiff has libelled him previously to the publi- 
cation by the defendant of the libel complained of. Tay. £v. 10th 
Ed. p. 269, referring to Decamp v, Archibald'^ 40 Am. St. R. 622. 
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2.~“ Or showing the existence oiany state ot body or bodtiy ieeilog”. 

(1) FmU held relevaVit on exiitenee of itate of body or bodily feeling. 

' (a) To prove the state ot health of patients, replies given by them to the in- 

quiries made by their medical attendants and others arc admissible in 
evidence of their state of health, provided they aic confined to con- 
temporaneous symptoms, and arc not veiled narratives as to the cause 
of those symptoms. R. v. NicJiolas, 2 C. & K. 246; Phip. Ev. 4th 
Ed. p. 50. , 

(6) In actions or indictments for a-ssault, to prove the sufiorings of a person 
duo to an assault made on him, the statements made by him to his 
surgeon are relevant.- H. v. Gnttridge^ 0 C. & P. 473; Tay. Kv. 
10th Ed. p. 410. , 

(c) in a case of murder by poisoning, ilhe facts that the deceased, shortly 

before he took the poison, expressed himself as being in good health, 
and that, subsequent to talking it, used c'^ressions indicative of 
present^ shifering, were held to be admissible in evidence* /i. v. 
Johnson, 2 C. & K. 354, Tay. Ev. lOthEd. p. 410; I'hip. Ev. 4th Ed. 

p. 68. 

(d) The state of a person’s health, at the time, when an in.suraneo on her 

life was effected by another, may bo proved by statements made by 
her regarding her health at or near the^time in quc.stion. Aveson v. 
Lord Kinnaird, 6 Ea. 188 ; Steph. Jlig. 7th Ed. p. 20. * 

(e) Staomeuts made by a person before his illness regarding the state of bih 

health, and statements made by hi^ai during his illness as to his 
.symptoms are adnrissiblc in evidenee^ on the question whether his 
death was duo to poison. R. v. Valmcr, Steph. Dig. 7th Ed. p. 20. 

( 2 ) Facts held not relevant on bodily states of feelings. v 

(n) A statement made by a person to the effect that he had received a /couml 
would bo admissible in evidonee of his bodily state or feeling, Imb a 
statement that he had met another, who had a .sword in his hand, 
and ran him through the body with it would not be relevant. Ji. v. 
Nicholas, 2 G. & K. 246; Phip. Ev. 4th Kd. p. 68. • 

(5) Where a person was charged with having caused a woman's death by an 
illegal operation, btatement.s made by her to her doctor, during her 
illness that that person operated upon her and that her illne.ss was 
due to it, wore held to be inadmissible. R. v. (Hosier, 16 Cox, 471 ; 
Phip. Ev. 4th Ed. p. 68. 

3.—** Relevant,*' 

AdmisslMllty of evidence exclusively to be decided by the Jutfge. 

The questiou of»admissibility must bo exclusively decided by the Judge, 
however compliiiiited the circumstances may be, and though it may be 
necessary to weigh the conflicting testimony of numerous witncs.ses 
in order to arrive at a just conclusion. 27 B. 452 (4y.J), citing from 
Taylor on Evidence. 

4.--Bxpdanationi -••A fact aguestlon. 

(1) Oltlnolinatlonof Gouvti to admit evidened leading to general and^vague results. 

(a) In criminol cases, the Coiirk are always disinclined to run the risk of 
prejudicing the prisoner by permitting mutters to bo proved which 

23 
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4.—** Explanation I- fact.-. ...question,*^— {Continued), 

tend to show in general that he is a bad man, and so likely to commit 
a nrime. Stcph. I>jg. 7th Kd. p. 172. 

(6) Circumstances which lead to no certain result should not bo taken as sufficient 
proof of^ fraud ; fraud should not be presumed against anybody in • 
any ease] 11 W. R. 482 (484). 

( 2 ) Neoessity of strictly coi^flning evidence to points in issue In criminal procedings 
stronger than in civil. 

o 

^rt) In criminal procooedings the necessity is stronger, if possible, than in 
civil, of strictly eiiforciiig the rule that the e^'^dence is to be confined 
to the point in is-siie ; for, where a prisoner is charged with an offence, 
it is of the utme^.t importance to him that the facts hiid.befoie the 
jury should consist exclusively of the transaction which forms the 
subject of the indictment, which alone he can be expected to come 
< prepai' d to answer. Russell on Crimes ‘ 270, cited in 11 B. 11. C. R. 

90 (93). 

(b) The stundard of proof in a criminal trial is not the same as in an ordinary 

civil case; no conviction should be arrived at unless upon clear, 
cog(3nt evidence which leaves upon the mind no substantial doubt. 

1(3 A. 212 (2lG). 

(3) Evidence of ^general disposition, habit and tendencies not relevant. 

{a) Proof of a general, malignity of disposition by evidence that a pennon was in 
the habit of shooting at people ,c.w'ith intent to murder them, is ex- 
cluded even proof of that person’s intention, either as too remotely 
connected with the particular intrmtion in i.ssuo, or ns raising colla- 
• toral (luchtioiib which could not properly he resolved in the case. 
11 B.H.C.R. 90 (92). Per Hest, J. 

(6) In actions for libel, evidence of rumours before tlie publication of the 
libel that the plaintiff had committed the offences charged in it and 
that the plaintiff was in the habit of committing offences of a like 
kind, is inadmissible. Scott v. Sampson, 8 (^.B.D. 491, Best. Kv. 
9th hid. p. 230. 

(c) On the quootion whether a person committed a iiarticular crime, his 

having formerly committed another crime of the same sort and a 
tendency to commit such crimes is inadmissible in evidence. K, v, 
Cole, tStepb. Dig. 7th Ed. p. 15; Phip. Ev. 4th Ed, p. 140. 

(d) On the trial of a prisoner charged with having taken usurious interest 

from a certain person in a transaction which occurred in 1870, the 
quesjtion would be, not wh^her he had a iftind prone to the commis- 
sion of usury, or whether he was in the habit of making usurious 
contracts, but whethef, in the particular instance he had, in point of 
, fact, been guilty of usury ; in such a*case, for the purpose of proving 
the nature of the transaction in 1870, evidence could not bc^given of 
some other usurious transaction having taken place between the tame 
parties in 1871. 0 C. G55 (GGO),^or GartK, C, J, 

(4) Presumptidni of intention. * 

depend upon the facts of each j^articular case. 5 W. E. (Cr.), 
45 (46). 



S. »] 


Act I of 1872 (INDIAN EVIDBNCB ACT). 


177 


4. — '^Explanation l~“A fast .question. "—{Concluded). 

i 

(0) The Courts are not to presume that a man intended or know the con> 
, sequences of his acts, unless, looking to the whole evidence, they 

believe that ho actually did know thorn. 5 W. R. (Cr.) 33 (39), per 
CmnpM!^ J, 

(5) Relevance of prevlouB conviction excluded by terms of explanation 1. 

The relevance of previous convictions for offence^ under S. 4 of the Bombay 
Gambling Act (IV of 1887) on a trial for a particular offence of the 
same sort would be excluded by thb terms of explanation 1. of S. 34, 
read, for instan'je with ill. (p) appended to that section. 28 B. 129 
(143), pcrJacob, J, dissentient. ^ 

5 •-'Explanation 2,—** But yhere fact”. 

(1) Scope of Explanation. 2. 

Kxpl. 2 of S. 14 applie.s to S. 15 also. B. ll, Cr. (9J- 01), 144 (145).^ 

( 2 ) English and Indian Law as to evidence of similar facts. 

The Indian Evidence Act does nob go beyond the I^inglish Law in regard to 
the admission of evidence of similar facts, except in so far as it ren- 
ders a previous conviction relevant. 11 B. If. C. K. 90 (97), per 
Melville, J. 

(Bf Previous conviction, when relevant. 

{a) Explanation 2 dii-tinctly state? that, whore the previous commissio^i of an 
oficnce.is relevant, the previous concretion of such person should also 
be a relevant fact.' 1 C. W. N. 140 «(149). 

(5) According to cxpl inatioii 2 to S'. 14 of the Evidence Act, previous convic- 

tioas become relevant within the meaning of that ''section, when the 
existence of any state of mind, or body, or bodily feeling is in issue 
or relevant. 28 B. 129 (135), per Chandavarkar, J. 

(c) On the conviction of certain person.s for an offence under S. 400, J.l’.C. if 
their convictions in certain dacoities were previous to the time speci- 
lied in the charge or previous to the framing of the charge in the 
case, they should be relevant under expl, 2, but not when they are 
subsequent to the time specified in the charge and to the framing of 
the charge itself. 1 C.W.N. 140 (150). 

(4) Previous attempt to commit offence relevant as evidence of intention. 

Illustration (o) to the section makes a previous attempt by the accused to 
shoot the person murdered, evidence of the accused’.s intention,' but 
not of the act that caused the death. 11 B.lbl.C. R. 90 (92). 

(5) InstaiMsss of previous eonviotions Iwingheld relevant. * 

(rt) Where a person was charged \ylth' ♦the offence of belonging to a gang of 
persona associated for the purpose of habitually committing dacoity, it 
was hold that proof of prevjpus conviction was iidmlksible under S. 14 
of the Evidence Act, haA'ing regard to the character of tfie offence at- 
tributed ♦o the accused. 1 O.W.N, 346 ; referred to in 28 B. 129 (135), 
per Cimndavarhar^ 

(6) Oertain previdu.a convictions of a person 1 convicted of the offence of keep- 

ing a common gaming house, under S. 4 of the Bombay Gambling 
. Aet, were heW to be rightly admitted under S,14 of the Act to shovy 
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5.--** Explanation where fact.**—(Co7itiiuicxl), 

guilty knowledge or intention. 28 H, 129 (13G A’ 151) -6 Bom. L. R. 
805; Jacob, J, dmentimj. 


(i)) Previous conviction inadimissible as evidence of character, not in issue. 

Whcic* the fhaiActcr of the accused was not in issue, as in the case of an^ 
ofTonce under S. 401, evidence of such character or reputation* 

— consisistKig of convictions of theft against only a few of them — was 
held to be inadmissible. 27 C. 139 (143). 

(7) Previous conviction, though not relevant on guilt or innocence, relevant to affect 
punishment. . « . 

lOvidcncc of an accused'* person having l)een previously convicted of assaults 
could not bo rel!>vant for the purpose of affecting the opinion of the 
Court as to the guilt or innocence of the accused, but it might be 
recorded for the purpose of affecting his punishment. U.B.R. (92 — IK)) 

p. 82. ^ ‘ ' 


15. When there is a question whether an act was accidental or 

Facts bearing on intentional, (1) or done witli a particular know'- 

qiiestioii whether ledofe or intention, (*2) the fact tliat such act formed 
art was accidental " • f • i , r. 

or intentional, or part 01 ii Series ol siinilar occurrences, (dj in each of 

t^vdar^^knowdeS^^^ which the person doin^^ tlie act was concerned, (4) 

or intention. relevant. 


TII nitrations, f 

(^) A is accused of burning down bis house in order to obtain'inoncy for which 
it is insured. * 

The facts that A lived in sevcriil bouses successively, cadi of which he insured. 

m each of which a fire occurred, and :iftc*r each of which fires A re- 
ceived payment from a different insurance-office, are relevant, ns 
tending to show that the fire.s were nob accidental, 

[h) A is employed to receive money from the debtors of B, It is .\’s duty to 
make entries in a book showing the amounts received by him. He 
makes an entry showing that, on a particular occasion, he received 
le.ss than he really did receive. 

The question is, whether this false entry was accidental or intentional. 

The facts lihat other entries made by A in the same book are false, and that 
the false entry in each case in favour of A, are relevant. 

(c) A is accused of fraudulently delivering toR a counterfeit rupee. 

The question is, whether the delivery of the rupee was accidental. 

The facts thau, soon before or soon after the delivery to B, A delivered coun- 
terfeit rupees to C, P, and E, are relevant, as showing that the delivery 
to B was not accidental. 

(Notes) 

QeneraL 

1 

(1) Scope and meaning of section. 

(a) This section is little more than a particular application of the general rule 
laid down in S. 14 ; it admits evidence to prove intention and bears 
chiefly upon criminal cases ; such evidence is valuable to rebut 
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defences setting up accident in poiponing or child murder cases. 
Field’s Ev,, 6fch Ed., p. 81. * 

(6) It is to be borne in mind that S. 15 of the E\idence Act invites consider- 
ation of the question of intention, only as opposed to .accident, and, 
in connection with an offence under S. 4 ot Bombay Act IV of 1887, 
no question of accident can arise. ‘28 B. 129 (tI8), per Jacob, J., 
dissentient, 

(2) EYldenoe acted upon In English decisions within terms of section. ' 

^“I’he Courts ard justified In h/oking to Plnglish decisions to elucidate the 
meaning of the Evidence Act, aiuP evidence, which the Judges in 
England have admitted and juries ‘have acted upon, must be held 
to be clearly within the teims of Ss. 11, H & 15. 10 B. 414 (41)8), 
leferriug to 7 B. II. G. R. (A. y. J.), 04; 11 B.-Jl. C. R. 90 and 8 B. 
2‘28 (225 -220). 

1. — When there Is a question whether an act was accidental or Intentional 
<1) Whether section deals with intention only as opposed to accident. 

The words, “ or done with a particular knowledge or intention” appear to 
have been overlooked in 28 B. 129-= 5 Bom. L.R. 805 whorp J(Koh, J, 

^ states that this section invites consideration of the question of inten- 

tion only as opposed to accident, A. A. & W. Ev., p. 101. 

(2) Facts relevant to show whether act was accidental or intentional. 

(a) Where the question was whether the admii'Jistration of poison liy a woman 

to her husband was intentional or accidental, the facts that his sons 
had the same poison administered to them and that she prepared the 
meals of all of them, were held to be relevant t*’' show that such 
poison was intentional, and not accidental. 7 j\ v (ieering, 18 Tj.J.IM. 

210 ; Bhip. P2v., 7th Ed.,p. IGl tt Step. Dig., 7th P^.d., p. ‘20 ; refeired 
to in IG B, 114 (482). See, also, It. v. Franci'i, 12 Cox. C.C. GlO, 2 C. 
C. R. 128, under S. 14, supia, 

(b) In a case of arson with intent to defraud an insurance company, evidence of 

previous attempt to set fire to the same premises, not shown to have 
been by the prisoner, wore held to be relevant to rebut the defence of 
accident. 72. v. Bailei/, 2 Cox, 311, T’hip. l!)v., Ith Ed,, p. 1G5. 

(c) When a person, charged with setting fire to his house, pleaded accident, 

evidence of previous abortive attempts (not shown to have been by 
him) to set fire to the same premises wai.s held to be admissible tft 
rebut his defence, 11, v, Baiteij, 2 Cox, 311 ; 'Phip. Ev., 4th Ed., 
p. 165. ^ “ 

(d) 'The question being whether a false eutr^’, made by a person employed to 

pay the wages of the labourer^ of another per.=ion, was accidental or 
intentional, tRo fact that the employee made otheiT similar false 
entries in the same book for a^couplo of years was held to bejolevant. 
R, V. Richardson, 2 F, & 343, Step. Dig., 7th Ed., p. 21 ; Phip. 

Kv., 4th , 159 & 10 B. 414 (432J. * 

•(c) Illustration (b) to S. 15 is, in principal, identical with tho^jase of Reg, 
V. Richardson, 2 E. and F., 343, the only difference being that the 
latter was a c.aso of .swelling debits, and the illustration is a case of 
reducing credits. 16 B. 414 (433), per 7'clanr* T, 
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there Is a question whether an act was accidental or Intentional 

— {Concluded) . 

(/) Where the prisoner was tried for arson with intent to defraud an Insurance 
Company, evidence that the prisoner had made claims on two other 
insiirancfj companies in respect of fires which had occurred in two 
other houses which he had occupied previously and in succession, was 
admitted to show that the fire, which was the subject of the trial, was. 
result of design. 11. v. Gray, 4 K. & llOii, cited hi JG B. 414 

(432) ; Vhip. Evi, 4th Ed., p. 165 ; Stoph. Dig., 7th Ed., p. ‘20. 

(3) ll. V. 4 F. & F. 1102, obBervations on. ^ ^ 

p() With refoienco to R. v. Guty, 4 E. &E., 1102, Sir 5. Stephen remarks, “ I 
acted on this case in It.w. Sfn/t/c?y, Tav. Sura. Ass., 1S.S2, but 1 greatly 
doubt Its authuiity. The objection to the admission of such evidence 
IS that it may practically involve the trial ot several distinct charges 
fi-t once, .'IS it would be hard to exclude evidence to show that other 
fires were ac( idental.’* Stoph. Dig., 7th Ed., p. 165; doubted also 
by I’aylor ; see Tay. Ev., 8th Ed., p. 3'26 ii., 4 ; stated in 16 B. 414 

(433) , per Telaiuj^ J. 

(6) With reference to R. V. Giay, 4 F. & F., 1102, Tetany, J., observes “Iti.s 
true that oi;ie ol those cases has been doubted by Mr. Taylor. Hut 
not only is the decision there the decision of a very eminent Judge, 

' the authority relied on by Mr. Taylor in support of the conl^rary 
opinion — Reg. v. Holt, 8 Oox, 411 — is shown, by the remarks of 
Blackburn, iT., in the course of the argument in Reg. v, Ftancis, 

; Ti. R. 2 C.C. 1*. 128, not to warrant the broad rule sought to be 
deduced from it. ” 16 B. 414 (433). • 

Ji V. f/m/y was also approved in Mnkin v. Ait. -Gl, A.C. 57 ; sec Phip, 
F.V., 'Ub Ed., p. 165 Si Steph. Dig , 7th Ed., p. 21. 

(c) In India wc luue what m.iy be called a legislative approval of the decision 
of f/., for illustration (<7) to S. 1.5 of the Evidence Ai‘t is 

really a statement of the case of Reg. v. Gray, 4 F. I'. 1102, 16 Ih 
414 (18.3), per Telang, J. 

2,— or done with a particular knowledge or Intention. 

Facts relevant to show intention. 

(а) \\ liere a per.son was charged with having made throe transfers on a certain 

day with the intention of evading execution of a decree, evidence of 
other buch transfers ^made on the same day w.i.s held to be admissible 
under Ss. 11 S: 15 of the Evidence Act to show th.it all the transfers 
were ill one and the Fame transaction in question and were made 
witli'a fraiuTuleiit intent. 16 B. 414 (424, 425). 

(б) Where a person was charged with using cerbaiti«instruments on a woman 

with the intention of procuring arj abortion, the fact^ that the pri- 
soner had performed K similar, though unsuccessful, operation on 
^ another woman, with an avowed irftention of the sort, and that 
he had told her that He was in the habit of making such operations, 
were held to be relevant as showing bis intention. R. v. Dale, 16 
Cox., 703, Pliip. Ev., 4th Ed.,^. 166. * 

t 

(c) Where two persons were charged with having fraudulcmtly delivered to a 
third person counterfeit coins knowing, at the time they became 
po.ssessod of them, that they wore counterfeit, the confo-ssion of one 
, of the persons that he had received the coins from the other and had 



Act ! of 1872 (tKDIAK SvtDEifCE act). 


181 


d.iS] 


done with a particular knowledge or intention. **--(ConcUuied). 

passed them on, at that other’s request, to several others, was held 
to be admissible against that other, though its value was but little. 
8 B. 223 (224, 325). 

3. — the tact that such act formed part of a series of similar occurrences. 

Relevancy of Bimllar facts. 

(o) Where u prisoner w.as indicted for poisoning one person, evidence that the 
accused had previously poisoned otker persons, was held tb be ad- 
missible. R, y Garner S F. it F. 087 ; Best Kv. Uth Kd. p. 234 ; 
Phip. Kv. 9th Kd. p. 101 ; Tay. Ev.aOth. p. 250 ; Steph. Dig. 7th Ed. 
p. 21 ; 1GB. 414 (432). ^ 

(5) Whether a mother was charged with poisoning^her child, the fact 
that other children had died by the same poison was held to be 
relevanJ. ii. Cotton, 12 Cox. C.C. 400, Ta*y. Ev. 10th Ed. p*. 259; 
Phip. Ev. 4th Ed. p. 401. 

(c) Where a woman was charged with iShe murder, by poisoi^ of her husband, 

whose life she had iu.sured. evidence that the lives of other members 
of her husband’s family, to whom she luid access, and who had died 
from the same poison, had been insured by her, was held to be rele- 
vant to show her motive in murdering her husband. • It, v. Hecsom, 
14 Cox. 40, Phip. Ev. 4th Ed. p. 101 ; Tay. Ev. 10th Ed. p. 260^ 

(d) On a charge against a mother for murdering her child by suffocation in 

bed, evidence that other children of trie .same mother had died early 
for reasons unknown was htdd to be admissible, li, v. Roden, 12 
Cox, 030; Phip. Kv. 1th Ed. p. 1G2 ; Tay. Ev. Wh Kd. p. 259; 
following R, V. Cotton, ciU^and Supra. 

(c) On the trial of a doctor, charged with the murder of a woman by adminis- 
tering strychnine to her, evidence of subsequent administrations of 
the poison by the accused to persons other than, and unconnected 
with, that woman was admitted in CNidence. R. w Neill {or Cream), 
llGSess. Pap. C.C.C.p. 1417; Stoph. Dig. 7th Ed.p. 21; Tay. Ev. 
10th Ed. p. 260; Phip. Ev. 1th Ed. p. IGl (and see, also, the remarks 
there made). 

(J) Where the question was whether an,insarance company acted fraudulently 
in receiving a premium from a certain person, through their agent, 
who had falsely promised to obtain from the company a loan for thTlit 
person on condition of his insuring, evidence of the complicity of the 
agent an4 the insurance* company in similar transactions was held 
• to be relevant toshow that the receipt of the money by the company 
was fraudulent. Blake, v. Aibion%ociety, 4 C.P.D. 94 ; Tay. Ev. 10th 
Ed. p. 2GG ; Pkip. Ev. 4th Ed. p. 104 ; Steph. Dig. 7th Ed. p, 21. 

d.^-in^ach of which the person doing t%e act was concerned, is relevant. 

Common Unk between faete^adduoed^nd facts to be pf oved neceaiary to form teries. 

p If there is no common link between the fact to be proved and the evidentiary 
fact, they cannot form a series, and this is the gist of the section. 
A. A. &, W'. Ev. 4th Ed. p. 102, referring to Norton, Ev. IIQ. See, 
also, Art. 12,Bteph. Dig, 7th Ed.p. 
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16. When there is a question whether a particular act was 
done, the existence of any course of business (1) 

Existence of courtro ^ n iii i 

of business when according to which it naturally would have been 
relevant. Aoiic is a relevant fact. 


Illustrations. 

(a) The question h, whether a particular letter was despatched. 

The facts that it was th® ordinary course of business for all letters put in a 
certain place to be carried to the po-st, and that that particular letter 
was put in that place, are relevant. 

I 

(b) The t)uestiou is, whether a particular letter reached A. The facts that it 

was posted in due course, and was not returned through the Dead 

Letter Ottice, arc relevant. 

• 

(Notes) 

t,~-*Gourse of business.' 

(1) What the section enacts. 

Where there is a question whether a particular act was done, the existenco of 
any course of business, according to which it naturally would have 
* lieen done, is a relevant fact. 23 B. 63 (66). 

• A 

(2) Expression * course of bnsiness ’ occurs in more than one place. 

The— in the LvidcnctTAct. 23 B. 63 (65); sec, also, Ss. 32 (2), 34, 17, & 114, 

inf I a, ^ * 

* » 

(3) Course of business, meaning of. 

The expression “course of business” must mean the ordinary course of a 
professional avocation or mercantile transactions or trade or business. 
23 B. G3 (GO). 

(4) English Law, how matter of section dealt with in. 

* In English Law the matter of this section has usually been dealt with as a 
presumption,— i, c., the ordinary course of business is proved and 
the Court is asked to presume that, on the particular occasion in 
que,stion, there was no departure from the ordinary and general rule. 
Field, Ev. Gth Ed. p. 82. 

(5) Scope of section. 

The section relates £o private as well as public ofliceb. Illustration (ci) relates 
to the former ; illustration (6) relates to the latter, viz., the Post 
Office itself. A. A. & W. Evf 4th Ed. p, 104^ 

(6) Usage in private house, weight of. » 

A usage in a private house, however methodical, cannot carry the same weight 
as the ordinary routin^of an office. 23 B. 63 (66). 

(7) Principle of section. 

(rt) It would seem to be axiomatic that o man is likely to do, or not to do a 
thing, or to do it, or not to do it, in a particular way, according as 
he is in the habit of doing or not doing it. State v. Railroad, 52 
N. H., 528 (532) (Amer.) cited in A. A. & W. Ev. 4th Ed. P. 104. 
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I Coarse of busMess.’—iCont'mufid). 

• 

(6) Wbeaevor it is establUlied th-it one aeb is the lisa'll conaoinit mb of aaobhef 
the latter being proved, the former will be presumed ; for thisfis in 
accord with the exporienoe of common life. It is simply the process 
of ascertaining one act from the existence of another, and every one is 
presumed to govern himself by the rules of *right reason and to acquit 
himself of his engagement and duty. Mathias v. O' Neills 94 M.O.^ 
627 ; 0 S.W., 263 (Amer.). A.A. & W. Es., 4th Ed., p. 106. k 

(3) Custofiifl also relevant on oourse of buainest. 

• Customs may,*like any otiier facts or circumstances, bo shown when their 
existence will increase or diminish «ihc probabilities of an act having 
been done or not done, which act the subject of dispute. Walker 
V. /farron, G Minn., 608, 612 (Amer.). A.A. & VV. Ev.,4th Ed.,p. 104. B 

v9) Certain presumpiiont regarding letters. 

(cij A letter for\^arded to a person by post duly • registTired, must be presumed 
to have bcccn duly tendered to him, and be cannot avail himself of 
his refusal to laLo it to plead ignorance of its contents. IG W.B. 
223 (224). C 

(6) Where a letter is shown to have betm either into the post office or deli- 
vered to the postman, the presumption is that it reached its desti- 
nation at the regular time and was received by the addressee. Saun- 
de'ison \. rhulgc, 2 H.BI. 609, Woodcock v. Houtdsworth, IG L.J. Ex. 
49, Tay. Kn , 10th Kd., p.*173. * O 

(10) Relevant Inetanoei of eouree tff businees. 

(ri) A notice sent by a registered lettqr, the posting of which was prsved, and 
Nshicb was produced in Court m the cover in which it was despatched 
-that cover containing the notice, with an endorsement, upon it, 
purporting to be by an officer of the post office, stating the refusal by 
bhe defeudaut to receive the document— was held, having regard to 
S. 16, ill. (6) of the Act, to have been sufficiently served. 16 C. 681 
{(583); IG W.R. 223 & PappiUony. Brunton, 5 H.B.N. 518, Referred 
to. E 

(6) On the question whether a particular letter was despatched to the post, 
the facts that it was the ordinary couri^e of business for ail letters 
put in a particular place to be carried to the post and that the letter 
in question was put in that place arerelovaut. Helhti'ington v. Kemp, 
4 Camp. 193 ; Trotter v, Maclean^ 13 Ch. D, 676 : Phip. Rlv., 4th Ed., 
p. 103 ; Steph. Dig., 7th Ed., p. 22. ,P 

[Illustration (a) toS. IG is evidently the case ot^lletkerington v. Kemp, 
Supra ; ^he usage theise put forward was a usage of the plaintiff's 
' counting house. 23 B. 63(65)]. * O 

(c) The posting of a letter may be priVved 6y showing that it was handed to, 
or left with, the clerk, whose duty it was, in the ordinary oourse of 
business, to carry it to the p^st, and who, though he no recol- 
lection of the particular letter, habitually and invariably took all the 
letters delivered to %im to the post Office. Skilbeck Oarbett, 14 
L.J.Q.B. 888 ; Tay. Ev., lOtlfEd., p^ 178 ,* Phip. Bv., Uh Ed., p. 103 ; 
Steph. Dig., 7th Ed., p. 22. H 

id) On the question whether a particular letter reached a cerkrin person, evi- 
dence that it was posted in due course, properly addressed and was 

24 
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I, — * Course of business.’ -{Continued). 

not returnod through tho Dead JiCttar Office is relevant. Warren v. 
’ Watren, 1 O.M. Sc H. 250; Steph. Dig., 7th Kd., p. 22 ; Phip. Ev., 4tli 

Kd. p. 103, Tay. Ev., 10th Ed., p. 173; .see, also, British and Ameri- 
can Telegraph Co. v. Colson, L.R. 0 Exch. 108; see, also, illustratipn 

(b) to the soetioii. 1 

(e) 'riic postmark on a letter is [rrima facie evidence that the letter was in the 
po,t nt the time and place therein specified. Fletcher Braddyl, 3 
, ytark. R. 04. 'Diy. Ev., 10th Ed., p. 173. J 

(/) 'rhe po.stinaiks on letters are considered as evidence of the dptes and 
places mentioned thereon. R. v. Johnson, 7 East 05 ; Phip. Ev., 4th 
Ed., p. 103; Ta^\. Kv., lOtli Ed., p. 173. K 

{y) On the question whether a letter was sent on a given day, the postal mark 
on it was held to be a lolcvant fact. R. v. Canning, 198 T. 370. 
Steph. Dig., 7th Ed., p. 22. L 

(A) Tf ii letter is put into a po.st office, that is priinn facie evidence, till rcjbut- 
ted, that the add lessee received it in due conr.se. Kufh v. West, 3 Esp, 
54 ; Warreti v. Wancu, 1 C. M. R. 250; IStocken v. Collin, 7 M. A; W. 
515. Rest Ev., 9th Ed., p. 339. M 

(i) The possession ly a person of a lotter with the address torn oil pnma facie 
* shows that it ^^as addressed to him. Curtis v. Richards, 1 M. A: (t. 47 

Phip, Ev., 4th Ed., p. 103. N 

(lll'^LegUlatiYe provieions. , 

(a) Ry S. 04 of Act ^XVT of 1881, if a notice ib duly directed and sent by 

post and* miscarries, such miscarriage does not render the notice 
invalid. * 0 

c 

(b) Ry S. 00, Act VI of 1:^82 (rndiaii Coiupanios), in proving service of any 

document to he served by post on a (Company, it shall bo suflicient to 
prove ihat such doeaiment was properl) directed, and that it was put 
as a registered letter into the post olTice P 

(12) instance of course of business held irrelevant. 

(a) To jirove the delivery of a letter po.sted to B at Bristol, evidence that it 
was addre^^e(l to him at “Bristol” was hold to be insufficient, 
jyalter v. flaj/nes, Ry. & M. 149, (aliter if this was the only address 
giveu In B. JUnmeder v. Rairvn, 17 Q. B. H28) I'hip. Ev.,4th Ed., p. 

* 103. Ev., loth, Ed,, p. 173. Q 

(A) Merc possession of a letter by a clerk for the purpose of posting was held 
to ^be suilicicnt proof of it, where it was proved that the clerk, 
deceased, had left for the post office with tlio particular letter to- 
gejlier with .several others? Howland v. iJet 1 ecchi, 1 C. & E.,10; Phip. 
Ev. 4th Ed. p, 103. . * ' R 

(c) Where a plaintiirs clerk lAcrely stated that a letter containing a notice in 

question was .sent by post on a certain morning, but that ho bad no 
ro.cnlleclion whethcr^lie or another clerk put it in, held, there was no 
sulficient evidence of the letter being put into the post. Hawkes v. 
Salter, 4 Ihng. 716 ; A. A & ^V., 4th M., p. 105 ; Best Ev., 9th Ed. 
p. 340. " S 

(d) Where the question was whether a letter written by A to B was posted, 

evidence of one of A's clerks that he habitually copied all letters 
written by A, then returned Ihoni to A to seal, and that afterwards, 
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/. -* Course of business,*— {Continued). 

wh©n*A gave them back, the wiiuess or another clerk posted them, 
was hold, in the absence of ovidonca to show that A had returned athat 
particular letter to the clerk, to be no proof of posting. Toosey w 
Williamfyy Moo. & M. 129; Phip. Ev., 1th Ed., p. 103. T 

(<?) Where, with reference to Ss. 16 & 114 of the Evidence Act, it was contend- 
ed that, in the ordinary course of the business of a Company, certain 
letters in question would have been fosted, and that the Court 
should infer that thay had been posted properly addressed, the Court 
declined to draw the inference that they were properly addros'sed. 9 A. 
366 (3gl). U 

(13) CourseB of business customs and usages -admissible. 

(а) On the question whether a certain endorsement was made on a lost license 

entered at the custom house, it is relevant to sl^w that the course of 
business at the custom houst^ was not to allow an entry of ^oods 
without such endorsements on the licoiftc. Butler v. Allnutt, 1 Stark. 
R. 222 ; Phip. Ev., 4tb Ed., p. 102 ; Tay. Ev., 10th Ed., p. 176. Y 

(б) Where a manufacturer contracted to supply certain iron plates to a porsoiii 

evidence of a custom that the wen; to bo of bis own make was 

held to be admissible. Johnson v. ltaylto%, 7 Q. B. D. 188. Phip. Ev., 
4fch Ed., p, 105. W 

(c) Where a veterinary surgeon claimed money, on an oral contract, for medi- 
cine and attendance, evidence of a usage among vetonnaries to charge 
for both was held to be adnnssible. Seirdlw Corp, 1 C, & P. 392,Vhip. 
Ev.. 4th Ed., p. I04t X 

{d) On the question whether a broker was personallv liable on a written con 
tract made by him for an undisclosed principal, evidence of usage that 
brokers, who do not disclose the names of their principals, are personally 
liable was hold to be relevant. Pike v. Onglcy, 18 Q.B.D. 708 cited, 
Pliip. Ev., 4th Ed., p. lot. ' Y 

(e) On the question whether a porsou p<iid another his wageh, the fact that. 

that person used to pay all his workmen regularly on every Si^urday 
night, and that the particular workman was seen with the rest wait- 
ing for payment and had not afterwards been heard to complain was 
hold to be relevant, fjiicas v. NovosilicsJciy 1 Esp. 296, Phip. Ev. , 4th 
Ed., p. 104 ; Best Ev., 9th Ed., p. 342; sue also Scllcn v. Norman. 1 
C. & B. 80 & Evans v. Birch, 3 Camp. 10, Tbid. . Z 

(f) Where, under the repealed Bankruptcy Act, 1861, a composition deed bore 

on its face the memo that it h.ad been duly registered, pursuant 
the provisions of the Act, it was held to be evidence that the alRdavit, 
required to be filed with it, had been also filed. Waddington v. 
Roberts, li.R., 3 Q. i3. 579 ; Phii). Ev., Ith. EA, p. 103 ; Best Ev., 
‘JthBd., p. 311. ■ A 

(14) Inadmissible. 

(а) Where a person employed a broker <• buy and sell certain securities for him, 

evidence of a usage, uiikrtown to that person, by which the broker 
was authorfked to s(^l as principal td his employer w^b held to be 
inadmissible. Robinson v. Mokett, 7 H.L. 802 ; Phip, Ev., 4th Ed. 
p. 104. B 

(б) A certificate, stamped on a bill of sale required by a statute to be filed 

along with its accompanying affidavit, to the effect that a copy thereof 
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I. ~*Course of business, ^—{Concluded). 

was duly registered was held to be no evidence that, the ailidavit had 
also been filed, since the Act did not state that the one could not be 
tiled w'ithout tbc other. Mason v. Wood^ 1 C.P.D. 63 : Phip. Ev., 4th 

Ed., p. 102. C 

• 

(15) Certain presumptions on course of business. f 

{n) In a suit by on: banking firm against another firm for the recovery of the 
balance of an account between them, it was held, with reference to the 
keeping of the firm’s account books and their periodical transmission 
to the principals, that it vva.s reasonable to peesume that thiic which 
was the ordinary course was pursued in that case. C M.l.A, 88 (90). 0 

(b) On a demand for the‘’proceeds of milk sold daily to customers by a person 

as yie agent of another, the course of dealing, by which the agent 
paid her master every day the money received by her everyday, was 
held to give 'ise to the presumption that tne agent had rendered an 
account of the monies received. Kvaiis v. Hirch. 3 Camp. 10. E 

(c) Where evidence is adduced that goods, that cannot be cxjiortcd without 

license, wore entered at the custom house for exportation, a license to 
export thepi will be presumed. Van Onwron v. Doimck, 2 Camp. 41 : 

, rhip. Ev.. 4th p:d., p. 102; Tay. Ev., 10th FA., p. 170. F 


M7. An admission is a statement, oral or documentary (i), which 
suggests any inference us to any fact in issue of 
Admission defm- relevant fact, and which is made by any of th(i 
persons and under the circumstances hereinafter 
mentioned. 


(Notes). 

/• ” ' M If admission Is a statement oral or documentary 

(1) Place of ‘ admiBBions' proper. 

(n) AdmifiBions, properly so called, arc properly the subject of a treatise upon 
practice. Tay. Ev,, 10th Ed., p. 617. G 

(6) These subjects (admission by pleadings, and those made for the purposes 
of a cause) are usually treated of by writers on evidence (under admis- 
sions), but they appear to me to belong to other departments of law. 
Steph. l)ig., 7th Ed., p, 176. H 

(2) * Admiuioii ’. daflnitlon of . 

An ' admission’ is a state^nent, oral or written, suggeeftog any inference as to 
any fact in is^ie, or relevant or deemed to be relevant to any such 
fact, made by, or on behalf of, any party to any proceeding. Steph. 
Dig., 7th Ed., Art. f6. 24. I 

(3) Pavpo^ of thiftdeflnilioh. 

Thivi definition (of admission) is intended to exclude admisBions by pleading, 
admissions, which, if so pleaded, amount to estoppels, and admissions 
made for the purpose of a dause by the parties, or their solicitors. 
Steph. Dig., 7fth Ed., p. 176. J 
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t.~”Aa admission Is a statement oral or documentary ’’.—{Cmtinued}. 

(4) * Admission,’ ordinarily so balled, Implioatton of. 

Admission, ordinarily so called — *Quasi- Ad mission,' as designated by trof. 
Wigmorc — implies the receipt of any statement by an opponent, as 
evidence in contradiction and impeachment of his present claim. 
Wigm. Ev.. ’05 Ed., S. 1067, p. 1226. K 

(5) * Admission’ in the correct sense. 

An ‘admission’ in the correct sense is a fprmaJ act, done in the course of 
judicial proceedings, which waives or dispenses with the production 
of evidence by edheoding for the purposes of litigation that the pro - 
position of fact claimed by the oppohentis true. Wigm. Ev., ‘05 Ed., 
S. 1057, p. 1226. L 

( ) ‘Admission’ and ‘quasi-admission,’ distinction between. « 

The true ‘adn^ssiou,’ in the fullest sense of the i^rm, involv es a , totally 
distinct principle. It concerns a method of escaping from the 
necessity of offeiing an} evidence at all. What is commonly called 
an ‘ admission’ -designated ‘ Quasi- Admission’ by Prof. Wigmore — is 
an item in the mass of evidence . the true ‘ admission’ is a wainrr 
relieviiig the opposite parti/ from the nvd of any evukncc. Wigm. 
Ev., ’05 Ed., S. 1057, p. 12‘26. M 

(7) English Law, use of theterm '^admission” in. 

•In the English Law, the term admission is usfUally applied to civil transac- 
tions, and to thosef matters of fact, isi criminal cases, which do not 
involve criminal intent. Lord Melville" s Trial, 25> How. St. Tr. 707 ; 
Tay. Ev., 10th Ed., p. 516.* N 

(8) Admilsioni and confeMionB but different aspectiof self-harming itatements. 

Self-harming statements, in civil cases, are usually called “ admissions ”, and 
those, inoriminal cases, “ confe.^siou'; TU?. clviliaiK and canonists 
express all kinds under the term ‘ confes.no Hast. Ev. !)lh Ed., p. 
438. 0 

(0) Scope of term “ admiMioni ’ "Applicability to civil and criminal proceedings. 

It is impossible to hold that admis.sioiis only mean statements made by parties 
to civil proceedings, and that they do not include statements of ac- 
cused persons in criminal pr^yieedings, 16 P.R. 1886 fCr.). P 

(10) Conduct of itBelf whether to be treated ae adroisBlon. 

Admissions are statements, ».<?., assertions in words, ond it is iheir inconsis- 
tency with the parties’ other assertions that discredits the latter ; 
hence, conduct cannot of itself be treated a» an admission ; yet the 
vai^ous sorts of conduct, which ipdicate a guilty consciousness and are 
undoubtedly admissible in evidence, are spoken of as ‘admissions'. 
Wigm. Ev., ’05 Ed., S. 105^, p. 1221. Q 

(11) Condition precedent to treating conduot aB ai^lBBion. 

Before a man oanise held t%have given by hfs conduot an impUed assent to a 
tAinsaotion, especially one which qperatos as a conveyance of a valua- 
ble estate, it must be shown that he was fully aware of what the tran- 
saction was, and what effect it would have on his interests at the time 
heso conducted himself as to indicate his assent. 22 W.H. 341 (345). R 
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An admission is a statement oral or documentary [ConiinueiJ) . 

(i‘2) Purpoifl for which admisBions used. 

■VdniissK^iis ar»^ sometimes used as merely di.-^crcditing a party’s stuicmont, by 
..howmg that he has on other oceassions made statements inconsistent 
with the case afterwards set up , their effect in such a case is merely 
destructive. Wigm. E\., '05 Ed., S. 1018, pp. 1217 & 1218. 8 

# 

(!•')) Logical force of admissions derived for their inconsistency with party's present 
claim. 

Tt 1 .^ from their luconsistenry with a party’s present claim that admissions 
derive their logical force, and not from their^tesbimun lal cruiit , m 
such cases, the tr^iith of the admissions not being relied upon, they 
cannot be .said to be repugnant to the rule excluding hoarviy. Wigni . 
Kv.. ‘Or) Ed., S. i05.3, p. 1222. T 

(li) Admission, legal and popular. ^ 

' An admission, ili (he Is'gal, is not alw.iy.san .i liiiission m the popular sense. 

i.e. , a .statomont which, at the,,time it was made, was against the real 
or apparent interest of the party. A A A*, W. Ev., 4th Ed., p. 107. U 

(15) A diviBion of admissions. 

Admissions are general! v of two kinds, viz., 

(а) Admissions of documents, and 

(б) Admisions of facts. Tiiy. Ev., 10th Ed., p. 317. Y 

rt *■ 

(18) Confessions, not defined in Act. 

The evprcssioii ‘concession’ occurs under the category of admibsions , it has 
not hern defined in the ‘Evidence Act. 8 A 509 (639), per Mahniood. 
i. w 

(17) Admissions and confessions in English Law— Whether Act adopts the distinc 

tion. X 

{a) In English Ijaw the term “admission" is luiially applied to civil transac- 
. tions and c’lnploved in civil ra,srs; while the term “confession” is con- 

fined to acknowlcdgiiieiits of guilt and to crn/MHrt/ cases. This dist- 
inction has not been adopted in this Code ; for the provisions of Ss. 
17- 22 are applicable to criminal as well as civil cases ; hut the term 
“c.onfes&iorr’ is in practice confined to those special admissions from 
which an inference of guilt can be deduced. Field Ev., 6th Ed., p. 
83. " ’ Y 

‘ (6) The Evidence Act draws a distinction between an admission and a con- 

fession of guilt. G C. 530 (632). 

(e) Where, op the trial of a person for theft and di&onestly receiving stolen 
property, evidence of a statement made by him to the constable who 
arrested him was adduced, the Court, in admitting it, remarked that 
^ there was a distinction mthe Evidench Act between an “ admission ” 

, and a “ confession.” kO B.L.E. (App.), 2. 2 

c 

(18) Confeuion, definition and scope of. 

(a) A confession is an admission made jS any time by a person charged with 
a crime stating or suggesting the inference that he committed the 
crime. 51 P.L.R. 1906 -2 Cr. L.J. 230 ; 6 A. 509 (539) (P.B.), per 
MaJwioodf J ; referring to Stoph. Dig., Art. 21. 4 
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I.—" An admission Is a statement oral or documentary — (Continued). 

(This definition of ‘confession’, given by iSir James Stephen in his Digest 
of the Law of Kvidonce, has boon generally accepted by the Indian 
Courts. 51 P.L.R. 1905, per Chatter ii, J.) 

(5) Confession would include an admission of criminating circumstances. ‘2 
C.W.N. 702 (707), refe-ning to G B. ‘M. B 

(c) A confession is only an admission of guilt. 4 A.L.J. 174, Journal. C 

(d) An incriminating statement, which falls shorlf ot an absolute confession, 

but from which the inference of guilt follows, is a confession. 51 P. 

L.R. 1905 ‘2 Cr. L.J. 230. * D 

• • 

(e) A confession is also an admission of facts as well as an admission of guilt. 

4 Cr. L.J. 471 (475). * £ 

(/) 9’he word ‘confession’, as used in the Evidence Acjt cannot be construed as 
including a mere inculpatory admission whicl^ falls short of being 
an admi.ssjon of guilt. 7 A. G'/li (G4H). F 

(19) Oonfession a species of admission. 

A confession is one specie.s of admission, an admission consisting of a 
direct assertion, by the accused in a criminal case, of the main fact 
charged against him, or of some fact essontial to the charge. VVigm. 
p]v., 1905 Ed. S. 1050, p. 1219. G 

(20V— English Law, meaning of term in. 

Under the English Jjaw, the term ‘contes.sion’ is generally used in crimi?ia/ 
• law, as connoting an acknowledgment of guilt. Tay. Ev. 10th\‘ld. p. 

51G. H 

(21) Confessions, peculiarity of. 

The peculiarity of eon fossjons in evidence is that they arc • subjected to an 
additional limitation when offered in criminal cases, — the limitation 
that they must have been made without any inducement calculated to 
de.stroy their triistwortliincbs. Wigm. Ev. 1905. Ed., S. 150, p. 1219. 1 

( 22 ) Extra-judicial confessions, meaning and scope of. 

Extra-judicial confessions are those which are made by the party elsewhere 
than before a Magistrate or in Court , this term embracing not only 
express confessions of crime, but all those iidinissions and acts of the 
accused from which guilt may he implied. All voluntary confes- 
sions of tins kind arc admissiblo in evidence, on being proved like 
other facts. 0 A. 509 (517), Ihvdhtd st, J. citing from Tay. Ev. J 

(23) All admissions by accused whether confessions. 

All the admissions of an accused per.son are not, in the eye ot the law, conles- 
sions. itiP.R. 188G(Cr). K 

(24) Test whether statement is admission or coRfesilon. 

'ro ascertain whether ^ certain statement, made by an accused person, is an 
admission only, or, amount^ to a confession, a referonce must always 
be made to the terms of that statement, 16 P.R. 1886 (Cr ). L 

(25) Admissions implied Mm various sorts of facts and conduct. 

CA)--ACQU1ESCBNCE. 

Admissionii may also be implied from the acquiescence of a party. Tay. Ev. 
10th Ed. p. 570. M 
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f 

(26) Acquiesoence, meaning of. 

Acquiescunco is qiiiosoenco under such circumstances as that assent may be 
reasonably inferred from it and is no more than an instance of the 
law of estoppel by words or conduct ; in other words, acquiescence^ 
does not mean simply an active, intelligent, consent, but may be im-^ 
plied, if a persoM is content not to oppose irregular acts which, he* 
knows, are*boing done. 4 O.Tj.J. 198. N 

(27) When acquiesoence will amount to admission, 

(a) Acquiescence, to have thecdect of an admission, insist exhibit bodisj act ot 
the mind and ampuut to voluntary demeanour or conduct of the party. 

A^le7i IK Me Keen, 1 Summ. 314 (Am) ; Tay. Ev. 10th Ed. p. 570. 0 
u 

{b) Acquiesoence, in order to be sufheient to deprive a man of his legal rights, 
must amount to an act of fraud on his part to set up those rights. 
\ViUmott\, Barber, fsCh. D. 96, Per Fvy, : referred to in 4 C. 
L.J. 198 (208)'. ' P 

(28) Conditions under which party will be fixed with acquiescence. 

(a) Where a party js fixed with acquiescence, the circumstances must be not 
only such as afforded him an opportunity to act or to speak, but such 
also as wouKl properly and naturally call for some action or reply from 
’ men similarly situated. N. v. Mitchell, 17 Cox, 0. 0 . 503; Tay. Ev. 
10th Ed. p. 570, Phip. Ev. 4tb Ed., p 236. ’ Q 

f (6) Whether it be acquiescence in 'the conduct or m the language of others, it 
must be clearly shown that such conduct was fully known or under- 
stood by the person before any inferences can be made from his 
passivenesB or silence eSmithv Hayes, Ir. R. 1 C.L. 333; Tay. Ev. , 
10th. Ed. p. 570. R 

(29) Acquiescence whether or not a question of fact. 

(а) The question of acquiescence or waiver is a question of fact, and the find- 

ing of the Jiower Appellate Court on such a question is final and 
cannot be interfered with in second appeal. 4 C.L.J. 198: per liain- 
pini, J. S 

(б) Acquiescence is not a question of fact, but of legal inference from facts 

found, and it is open to the appellant in a second appeal to invite the 
High Court to consider whether the question of acquiescence has been 
properly decided by the Lower Courts. 4 C.Xj.J. 198; per Mookerjee, J. T 

(li) ACKNOWTiRD(}MENT. 

(30) There cannot rerily be an acknowledgment without knowledge that the party 

is admitting something. 8 B. 99 (102). U 

(C) WAIVEB. 

(31) Its meaning. 

A waivfir is an intentional reli^pquishmont of a known right, or such conduct 
as warrants an inference, of the relinquishment of such right. 11 
C.W.N.848. Y 

(32) Waiver, irhen will be Implied. 

(a) Waiver is implied whop a person, entitled to anything, does or acquiesces 
in something else, which is inconsistent with that to which he is 
entitled. 4 A.L.J. 336»29 A. 431. W 
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(0) Theie cau Tie no waiver, unlcf».s the person iigaiust whom fcho waiver is claim- 
ed had full kiijwleigj of his rights and of the facts which Vii^ild 
oiifiblc him to take eficctual action for the enforcement of such rights. 
11 C.W.N. 848-6 C.L.J. 0‘2. X 

(D) SILENCE. 

(33)— Ite effect —Considerations in drawing inference from silence. 

(а) When, hy a party’s silence, an assent is given to the assertion of a third per- 

.soii, that assertion is thereby adoifted by the party, and, therefore, 
may used agayist him as his own statement and admission. It is 
the statement, however, that coustijiutes the admission ; the conduct 
merely ettcots its adoption. Such admissions form one variety of 
'vicanoiis adoiisswns. Wigm. Kv.^ 1*^05 Kd., S. 1052, p. 12-22. Y 

(б) The mere fact that statements have been iniide in party’s presence, or 

documents, found in his posfC;»sion, though it^nav render them J^dniis- 
sible against him as original evidence--- ij. y,, as showing knowledge 
or complicity - will afltud no prtoof per se of the truth of their conieiits; 
the ground of reception for the latter purpose is that the l»arty has, by 
his conduct or silence, admitted the accuracy of the assertions made, 
ii, V. SvntJi, 18 Cox. 170 ; Phip. Kv. Ith Jj:d. 235 , Tay Hv. 30th Ed. 
p. 574. , Z 

(o) 111 resting on silence as to a particular matter as a legitiiAate ground o 
inforenco, regard must be had to the circuiiistaiicos; it must be i^oiisi- 
dered whether there was any occasion fi.tr words, and any reasonable 
explanation of the siKnicc. 6 Bom. L.I4. 557 (576). A 

(d) Admissions are .sometimes in for ro^ from aiyuieficcucc in the oial statomruts 
of of Jins. But ‘‘nothing can bo more dangerous than thi'^ kind of cvi- 
deni'o. It should always be received with caution ; and never ought 
to be received at all, unless the evidence is of direct declarations of 
that kind which naturally calls for contradictionb—somc assertions 
made to the party wdth rcsjiect to bis right, which by his silence ho 
acquiesces in. ’ Mooj e v. SiuitJiy 14 Setg, I't R, 363 (Am.), per JJuncau. 
,/, Tay. Ev. 10th Ed. p. 574 ; Wigm. Ev., ’ 05 Ed. S. 1071, p. 1‘254. B 

(E) LACHES. 

:34) - ItB meaning— When effective. 

Laches means a neglect to do something which, by law, amamis obliged to do. 
lobar a remedy, it must amount cither to W'aiver, abandonment or ac- 
quiescence. To raise the presumption of any of these, the e\idenceof 
conduct must be plain and unambiguous. 7 BJm. L.K. 200 » 20 B 
234. C 

{F) PLEADINHS. 

(35)— Their nature and scope. • 

(a) Where in a suit issues have been settled, avernicntH upon H'hieh no issue 
is framed should ho taken to be Admitted, as the Court, beforoprooccd- 
ing to frame and record the issues, is directed to inquire and ascer- 
tain upon wHat quest^n of law or fact the parties are at* issue. 18 
W.R. 287. ' D 

(5) The pleadings in a cause arc, for the purposes of use in that suit, not m<'n* 
admissions or quasi-admissions, but judicial admissions, t. e., they are 
Hot a means of evidence, but a waiver of all controversy (so far as the , 
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opponent jtmv desire to take advantage of them), and, therefore, 
limitation of issues. Wigin. Kv. 1905 Kd. S. 1004, p. 1240. 

( 30 ) Certain limitations in construing * pleadings' as admissions. 

(a) In the Knglish Common Law Courts, and, a fortiori, in the Courts of Ijaw 
ni India, whore the pleadings are less technical, an admission of ji 
fact on the pleadings by implication, is not an admission for an}^ 
other purposv^^ than that of the particular issue and is iioi tantamount 
to proof of a fact. Cun. Lv. 10th lOd. p. 120. p 

{{>) The strict ruh* that averments, not traversed, must betaken U) be admitted 
was liold to be inapplicable to tin.* ple?idings in Indian Courts. ^2 W. 
U. 19 (21) (P.C.) !SM.1.\. 287. G 

(e) It would be (|Uite lu correct to look at a plaint in Indian Courts iii the same 
manner as a dccbiration in an English Court. 21 W.K. 69 (00), re- 
frnrtf to in 0 A. 400 (418). H 

' (d) The f'lleet gi\eii in the lOnglish Common Law Courts to admissions on the 
pleadings has always i>een greater than that given to admissions in 
the loss technical pleadings in the Courts in India. 28 W.R. 214 (217) 
(P.C.). I 

((’) Plc.idiiigs in Tndicip Courts must not bo construed with the same strictness 
I as they are in English Courts. (> A. 40C (418). J 

(t) The dfiotrinc that non-traverse amounts to an admission is inapplicable l-o 
a written statement tiled under Act X of 1859. 9 \V. 11. 88. K 

(O) 1^L1:A ok OIJILTV. 

(87) - Meaning and effect of.< 

(a) A plo.i of guilty, a^ an extreme instance, is an admission of the facts on 
which Ihe charge is fuinidcd, as wi ll as an admission of guilt in res- 
pect of them. I (’i. L.J. 47J (475). L 

(0) A plea of guilty .unounts oiil} to an admi&siou of the oflencc charged, 
and not of the truth of the depositions. li. r. Itiley, IH Cox. 285 ; 

, Chip. Kv. Uh Ed. p. 11. M 

(88) Statements of accused construed as not being admissions of guilt. 

(a) Where a prisoner pleaded guilty, but \vont on to say that he did not com- 

mit the olTence with which he stood charged, the plea was held to be 
really one of not guilty. 11 W.Il. 58 (Cr). N 

(b) In casc.s where an accused person, called upon to plead to a charge be 

fore a Court of Session, instead of pleading guilty, makes a long 
‘ rambling statement, more or less, admitting guilt, it would be much 

safer if Ihe Judge recorded a formal plea of “not guilty” and proceed- 
ed to try the ease in the ordinary way, recording the evidence. A.W. 

N. (1908), 54. 0 

(39) Form of admission immaterial. 

The form of an admisaion is, in general, immaterial ; “ any statement made by 
• a man on oath may be used again.st him as an admission ”. per Jesse/, 
M.R., In K.V paxtc Hall, 19 Ch. P. 588 ; P^ip. Ev. 4th Ed. p. 213.' P 

EXAMFJiii'H. 

(40) —(1) Admissions contained in documents. 

(a) A return made to a Collector signed by the occupant of a certain land and 
by the iiccetdar, lu which the amount of the rent was stated, was 


ce H 
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1, — Admissions contained in documents.— 

hold to be an admission by the occupant of the land of the ftlnount 
of the rent. 18 W. R. 105^ (IOC). Q 

(h) The* Privy Council upheld the concurrent findings of the lower Courts, 
based on admissions made in written documents that property which 
had been originally seif acquired had conic into a common .stock and 
become joint property. 15 W.K. (P.C.)/l. R 

(f) A (lo)i'l fcJn which, it was contended, was a contract rc(jniring to be 
staipped or registered, was held to require neither, as it was merely a 
memorandum or record by a zenjindar’s agents of the rent settled 
between the /.emindar and the ryots, to which the various ryots alHxed 
their signatures in testimony of tfieir admission of the correctness of 
the jnmma therein recited as having been, imposed on them. H C. 

(Ti-l.c'C .T24). S 

{(i) An entry in a bonk bidongmg to a /cmindafi and showing the extent of a 
teiiiint’.s holding and the rate of rent, winch, it was contended, 
amounted to a lease or agreement requiring stamp orregistration, wis 
held to amount to no more th.in an admission on the part of the 
delendaiit that the p.irtieulars contaiiy‘d m the entry were tnie. 5 C. 
H(>4 (805) -0 C.L.U. 280, U’/zynn/ on 8 C. 82*2. • T 

(«•) Til a suit, liy eert iin liankers against the son of a decoascM customer, fur a 

balance duo at the time of the customer’s death, evidence of certain ad- 
• • 
missions contained in a rooUah (or aSkuowledgment), and in certain 

letters written by*the docea.sed, anc> parol evidence of the admissions 
were adimtted in evidence and their weight considcied. 5 M.T.A. 432 
(113). * . U 

(f) As against a contractor or his partners, accounts proved to have been kept 
by a servant or agent ot the linn, ajipointed for that purpose, though 
not proved to have been regularly kept in the course of busi- 
ness, arc clearly relevant as admissions under 8s. 17, 18 and ‘21 of 
the Evidence Act. 1 U. 010 (017). ^ Y 

((/) Where the contention was that the horoscope of a plaiiitilf, which was as 
record from a period ante litem viotam, produced on the defandant’s 
behalf, was inadmissible in evidence, held, that it, not being put in as 
evidence adinissildo under S. 32, but more as an ‘ admission ’ under 
8s. 17 and 18, of the Evidence Act, was relevant.- 17 M. 131 (130) ; 
difituujuishimj^ 0 C. 01.3 and ^7 C. 1)40. W 

(A) A petition, in which the judgrnent-debtoi agreed to pay a certain sum to 
the pcr.son, who attaclu'd the decree and tooS out execution, consti- 
tutes iifi acknowledgment of liability to the decree-holder’s representa- 
tive. OC.L.J. 141. X 

(:) A h'hata (account stated), witho\it any promise in writing, and with an 
one anna .stomp affixed to it, was held to he nothing more than an 
acknowledgment in writing*sufl!ciently stamped, and not to be a con- 
traci, within the meaiutig of S. ‘25, cl. 3 of the Contract Act. 8 R. 
191 (195f! Y 

(j) Admissions contained in affidavits o** answers to interrogatories in the 
same or former proceedings, without proving the signature or filing 
the questions, are relevant. Fleet v. Perrintt, E.R. 3 Q.B. 538 ; I*hip. 
Ev, 4th Ed. p. 213, ^ 2 
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1. —Admissions contained In documents —(CoiicImW). 

(A) The omissin of a debt in the sworn schedule of a bankrupt is an admission 
that such debt is not due. NichoUs v. Uoirncs, 1 & Bob. 13 ; Tay. 

bjv. 10th Ed. p. 507 : 9hip. Ev. 4th Kd.. p. 214; Wigin. Ev. 1005 Ed.« 
S. 1072, p. 1257. AA 

(/) In an action 1»\ an owner of lost goods against a carrier for goods delivered 
to tlie latter, a judgment in an action of trover, previously bought by 
the earricr agauirtt a poisou to whom ho had misdeli\erod such goods, 
was held to be an admission by the , earlier tbij^t ho had received the 
goods. Tdcy \ I Ld. Bavin, 714 ; Bhip. Ev. 4th Ed. p, 400 ; 

Tay F.v. 10th Ed. p. 1222, Wigm Kv. ’05 Ed. S. G07 p. 735. B 

(ill) In a suit by the plaintiffs to recover certain immoveable propeitiis, with 
mesug profits, as their father’s heirs, wheie a sale-deed, by one of the 
plaintiffs alone.dcscribtng himself as the gu;j.rdian of his minor brotlicr, 
executed previAusl\ to the suit, lu whieh the disputed properly was 
desenbod as ha\iug been enjoyed by the plaintiffs’ father and as belong- 
ing to the pliiintilfs after bis death, was relied on l)_> the High Court 
in decreeing the suit in the plaintilT’s favour, as containing an import- 
ant admission of the plaintiff’s titb* to the property, the Pri\y Council 
held, that the Tfigh Court was right in so using the document. 0 C. 
>y.N. HU (95) (P.C.). r C 

(n) A statement made in a mortgage -deed, as to the extent of dehuttcr land 

‘ eoinpri.^cd in c«rtain inouzahs, was held to bo a deliberate admission 

made l)N the mo/*tgagors, imposing on them the burden of proving 
that it was n'litrue or that they were not bound by it. Such an ad- 
misiiou was entitled to great weight and should be met by satisfactory 
e\ideiice. 18 C. 224 (229 & U.’iO) (P.C.). D 

{(>) When, in a petition for postponeineutof sale, the judgment debtor said that, 
if the sale be staged as priyed, he would raise no objection on the 
ground of irregularities in the publication of the sale proclamation, 
and the Court granted the adjournment, as prayed for, on a con- 
dition, and directed that the sale should take place on the adjourned 
date without fresh proclamation, and the judgment-debtor accepted 
all these terms, hefd that, by the express terms of the petition, the 
judgment-debtor waived all iriregulanticK in the publication of the 
sale proclamations already issued, and that it must be inferred that 
he, having raised no objection to the order passed, waived the issue of 
a fresh proclamation. 2 C.L.J. 5S-1. E 

( 2 >) In a suit for* rent, where the plaintiff relied on an entry in the defendant’s 
own account as naih of a village as to tho ratet.of rent payable by him, 
/ic/d th*at, unless tho defendant’s signature was forged, and the leaf not 
genuine, the entry \<assiii admission that the lent therein mentioned 

was tho rent paid. 17 W.B. 213. • F 

« 

(q) /Ml statements, made by an accusjod person, whether oral or documec-fcary, 
suggesting any inference as to any fact in ^’ssiio or relevant fact, are 
admissions under Ss. 17 aiyd 18 of f/iic Evidence Act 16 P.K. 1886 (Cr.). G 

(41)— (11) Admissions Implied in statements, depositions and evidence. 

(o) Where there was no proof against a prisoner, charged with killing her 

daughter, except her own statement, it was held that it did nut 



s. 17] 


Act I of 1872 (INDIAN BVIDIiNCE ACT). 


J95 


“ An admission is a statement ora! or documentary.**— (Contimied), 

11. — Admissions Implied in statements, depositions and eyi\deace.~-{Conduded), ^ 

’ timonnt to more than an admission of having voluntarily caused 

hurt and that it must ho taken in its entirety. 18 W.R. (Cr.) 29. H 
(b) The deposition of a witness in a former suit, when the witness is himself a 
defendant in the subscfjueiit suit, the deposition being sought to be 
used against him, not as evidence given .between the parties, one of 
whom called him as a witness, but as a statement made by him, i.c., 
an admission, which would be evidence against him whether he made 
it ns a kvitiicss or on any other occasion, comes, not under S. of the 
r’iVidcncc Act, but under the fc.ectionr* relating to adni]ssion.s. 14 B.L. 
11. (App.), 3 -21 W .U. 414 (415). ^ 1 

(e) Testimony given by a party, as a Avitness or in answer to iijiier rogatories, 
is an admission obtained nude legal compnlsion, relevant against 
him in subsequent proenedings, though the* questions put tffhiin 
might bav(' lu*cn objected — Smith ^. Ucadnrl], 1 Camp. -MO; l*hip. 
Kv. 4th Kd. p. 212; and, see, also, the other cases there cited ; Tay. 
Fa'. 10th Kd. p. 5GS. J 

(fl) Kvidenco given by a party, as a witness or iy answer to inteircgntoiieis 
are admissions obtained under legal compulsion, admissible against 
him in Bubsequeiit proceedings, though the partus mH}» he different. 
Ashmore v. Jinrdif, 7 C. lA P. 501: Phip. Kv. 1th Fid. p. 212; Tay. 
Kv. loth. Ed. p. 503. * k 

(4'i) (III) Admiulons Implied from varlooe sorts of conduct. 

(n) ^Yhcl‘e a person, claiming the e.statc*of a deceased Hindu, as his hcir-al-l.iw, 
was opposed on the ground that he was disqualified* by a grievous 
leprosy, the fact that lu? volunteered to state that he had performed 
the e.xpiatoi y penance was held to be an admission that his leprosy 
WHS of that grievous nature as to demand expiation, before be could 
succeed to the inliontarice, Jl W. R. 535 (530). L 

(b) Where a person icpreseiited to certain witnesses that a certain petition 

wan his, and asked them to verify his signature, or to indtuitify him 
as one of the petitioners, it was held to amount as completely as can 
be, to a stcUcmonton his part that he made the statements contained 
in the petition and to be as effective an evidence against him, as if 
the petition itself had been filed., 2*1 Yv .R. 34 (35). ’ M 

(c) In a case where a plaintiff sued to recover his maternal grandfather’s pro. 

petty, a petition lilcdby two .sisters of his motluii]^, acknowledging the 
plaintiff to bo the rightful heir and assenting to his suit, was held not to 
amount to* conveyance or to ii disclaimer of title^ but merely to an 
admission made, after the commencement of the suit, that thoplaiii* 
till was the real heir, and that tliey Had no defence to offer. 23 W. R. 
214 (219) (P.C.). • , N 

(d^With regard to the authority of vakil^to bind their clients, there is no valid 
ground for a distinction between making admissions as to relevant 
facts and abandoning a'l issue, which is only another formtif admis- 
sion. 22 M. 538 (647—8), per O’Farrd, J. 0 

(c) In a suit by a plaintiff for a declaration that the lands held by him were 
not liable to enhancement of rent, certain statements, made by the 
defendants in a previous petition presented by them, with reference to • 
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HI. -Admissions implied from various sorts of conduct.— (Cr>u/iu7trr/). 

tlui tiMuire held hy the plaintift’s mother, and their suing his mother, 
after tlie plaintifT’s coming of age, fur rent, due partly before and partly 
alter that time, were held to amount only to admissions, not coiiclfi- 
sive, 1 a the defendants that the phiintiirs mother was the tenant. f5 

H (lu X ir.) (P c.). p 

(/) Acts (li nw ncrship.'when submitted to, are analogous to admissions or deeda- 
' v;itioiis, hy the^urtv.subinitf.ing to them, that the pai ty exercising them 

has a riglit to do so and is Llie owner of tlici proiierty on \^/^iich the 
l ight IS t\crci‘^ed. Starkic i*lv. p. 470, note F; r/h’r? in ‘2 W.K. 210 

, Q 

((j) The fact that noolijection was raised hy the representatives of the present 
pla'intilTs against j^ottahs, put forward in suits to whieh they were 
])aiti#s, was held to be uondnet amomning to an admission of the 
houn /ides of Mie pottahs. 10 W. 11. 10 { (^lOf)). R 

(/i) A di'tciiec. founded, for instance', iijion the light ot self defenee, must logi- 
cally be based upon the adinishion ot the aecused tiiat he eojiimitted 

an act, which was, pi uiia fa<i<', ii crime. I (’r. li J. 171 (47b). S 

« 

(^) Theaiueptaaiee by t, lie defendants in a former suit of a map as r-orreet was 
, Jield tola* legal, though not conelusive, evidence against tboni m a 
bomidar\ suit and tanLimoiint to an admission, ft W.R. 201. T 

( 7 ) Certain \ illages «.\eiv usufrnetn.irily inorlgaged to the defimdauts for ,0 
\*'aa's. Tli<'/lay after the cxeirution ol the mortgage, the mortgagor 
excel! ted 'fi lease deed in favour of the moitgagee and agreed to pay a 
lixed rent anmialh , m'aking the rent a charge upon the property. One 
of the mortgaged prot»erties, which was the subject of a suit for pre- 
emption at the dat(‘ f>f the mortgage waslost; the mortgagees took no 
steps to oldaiii an eijuivalent of that Milage and remained satisfied 
with the rest of the seeiuit}. In a .suit for redemption b} the repre- 
si'iitatives of the mortgagor, itwashidd, inter alia, that the dofeudants 
\\(?rc‘- disentitled to claim anything for the Joss of the village, a.s they 
had ,ic<iiiiosccd in tlie Joss of that security and remained content 
with the other villages in their po.ssossinn. 27 A. 31-1. U 

(/. ) Where eertaiii defendants merely took an objection in their written state- 
ment that the Court trying the suit had no jurisdiction, but made no 
application under 20 of the Civ. Pio. Code, held that, as no appli- 
cation wasm.ule under S. 20, the defendants must he deemed to have 
acjj^nicsi ed in the institution of the suit, and that the suit could not be 
said to have been improperly instituted against them in that Court. 

7 \k)m. I..R.2ft0 .30H. ftl. Y 

(i) ff a person stands hv ;ind allows another, to wit, a sharer, to build a pucka 
biiildirig on his bind, lie must be eonsidered to have acquiesced in the 
, act, and cannot sue tor the demolition of the buildings but only for 
. damages or for rent ul the laud. W.R. (1804) IfiG (107). W 

(ni) Where a proprietor was aware of the erectii^n of a privy upon his land 
and allowed it to lie ca inpleteiPand to remain standing for many years, 
say seven years at least, held that the Court below was porfettly jus- 
tified in inferring the consent of the proprietor. 17 W.R. 460 (408). X 
(u) Where a landlord passively allows a tenant to spend money in making al- 
terations and improvcnients on the premises, his conduct is ovidetico 
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/,“ " An admission is a statement orai or documentary,*' -{Continuad). 
111.— Admissions impilecf from various sorts of conduct.— (Co uliuiied). 

fjf his consent to the altcnitions. J)oi' v. Allen, 8 Taunt. 28 ; Tay. Vi<, 
10th Ed. p. .'i70. Y 

(o) Determination of the relationship of landlord and tenant which has pre- 

viously been brought about by forfeiture under the ioruis of the hold- 
ing or by notice to quit is waived ]),\ the* landlord's suing. Hoc v. 
Miiislial, 17M, cited Duller, N.P. Ub, Tay. Wv. lOth lild. p. 508. Z 

(p) A defendant, who is a ruling chief but wlioim's not take objection ap hi the 

Court’s jurisdiction^, at the piojier time, waives his privilege thereby 
and cannot raise it for the first tune on fiutlior ri[)pe il before the Chief 
Court OU P.L.K. lOOd- to P.U. JbOd A 

(q) Where- a luortgiigto iiccciits irregular jiaVincnts as paynients madi' in 

satisfaclijui of a covenant in a nioitgage-dccd, which provided 
for payment by certain instalAients. he must be t.ikcn to have 
waived liis rights to »)ntorce the penaltv* provTded for the bre.oTi of 
the covenant, which hediad aai option to I'lifoice under the deed. 
A.E.J. ibl) -28 A. 022. B 

(r) In order to doterminc whether the jiidginent-deldor WMived all irregulari- 

ties iii the service of the xnevioiis .sab' pio<^laniation as also the issue 
of a fresh sah* proelaination, the Court must biok, not meri'^y to the 
petition of the jiidgment-dehtor waiving sucli irregnlarit;es. hut to tlu; 
whole pioceeding, in the ease, and, particiil.u ly, to the ordei made h\ 
the Court upon that petition.* 2 C L.r). • C 

(s) Where a plaiiitili siihpumaiAd a Haj.ih to ])rov <4 the authentic uy of a i>unnad 

in virtue cjt wdiich he claimed to recover possfjssion ol hind, it was held 
that the testiiuonev of the pluftitill Wiis strengthcmsl hv the llajah's 
refii.sil to come intoCoiiit, it Iving with the JCii.ih to letmt the plaiii- 
titT’s evideiieo or prove minority or sonu* other peisonal disc^ualilica- 
lion 8 W.IC ir.;j (151). D 

(/| When a /.cniiiidar coiiie.s lu and gives iiotn e of enhanec'Jiicnt to a tenant 
on the first of the g-ix»unds stated iii S. 17, Act X of 185‘), he tic atj^liiin 
as a ryot liiiving .i right of occupancy, per Moi hb/f, J. 11 W.K. 1 (01. E 
(n) The fact that a sou of the dccca.r>ed mortgagor signed the moitgagc bond 
as a witness does not render him li.ihle us if he weie one of the mort- 
gagors. 7 C.E.J. WO. F 

(r) Where a party i.s questioned bv means oi an interpreter, and answers 
through the same medium, the interpreter’s language is a.ssimilated 
to that of the part} , and may he testified to by ariv’ person who heard • 
it, without summoning the interprotor luiiiself, f'abivjas \. Mustyn, 
20 Ifow. St^Tr. 322, 12.J ; Tav. Ev. 10th Ed. p. ol5 ; Wigm. JOv. 
1006 Ed. S. i:iG2, p. 1070. 0 

(w) Relief given at v'arious tiiimN to a pa«pc^,^vhile residing in nnolher parish, 
was held to he f^ogcut evidence, though not conclusive, that he was 
.settled ni the parish giving the relief. li. v. liai iislen, I IM. ct Selw. 
877 ; Tay. Ev. 10th Ed. p. SW'. ' H 

(ar) Where the defeuditiits stooc^hy and did not faise a single quci^ion as to 
the ratc.s claimed the plaintTfl either bv his written .siatcmeiit or 
tho oral one of his agent, a fair presumption of admission of the 
plaibtifl’s claim by the defendants was held to arise from the plead- 
ings and conduct of the defendants. 14 W.K. 4 (6). 1 
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!.—** An admission is a statement oral or documentary, ** ^{Continued), 

II I. ~ Admissions implied from various sorts of conduct. -{Concluded). 

( 7 /) Where the payment of rent is not a matter directly in issue, and the ryot 
produces A// i/as to show his right to the presuniptiou, mentioned 
in S. 4 of Act X of 1859, if the landlord should nob deny the rocciptj, 
.idmi«iHioii is legally presumed by the non-deiiiiil. 6 W.K. (Act X) ^ 
(54). . . ^ 

(i-) Whore an auction purchaser merely withstood a claim to a inokurari 
tenure adsancod h) a tenant without taking any steps to legally ques- 
tion the tenant’s title, a presumption was held to arise in favour of 
the title. 25 W.R. *2:11 ('2dJ): ’ ' K 

{aa) Payment b\ a tenant under the landlord’s diiecLions to another, or for a 
specific purpose is tantamount to a payment to the landlord himself, 
and is a siiihoient answer to a suit for rent by the landlord. W.R. 
(18G4) Act X 112 (11?>). L 

{bb) 2/t ZfZ, in a case ufidcr Act VII I of 1885 (Pengal Tciiaucv), that whether 
there is ahandonincnt or not in any individual case, is a question of 
intention to be dotoriuiiicd upon the facts of the particular case. 7 
C.L.J. 72. M 

(48) Principle on which adrrissiona by Conduct are rendered relevant. 

(«)• A party’s admissions b\ conduct as to the existence or noii-cxistoiicc of any 
' material fact arc generallv relevant against him {Monarty v. Jj.Cl&^f)‘ 
Jhf., 1>.H. 5 Q.n. 314) ; and ovidonoo to explain or rebut such admis- 
sions is relova'iit in his favour (Mvlkuish v. Collier, 35 Q.B. 8T8). Such 
admissions aro properly original'evideiice, relevant either as constitu- 
ting, totalfy or ]>artially, facts in issue or relevant facts from which 
^thc occurrence or nou-occiirreiice of a lact in issue may be inferred. 
Phip. Kv. Ith Kd.p. 598. N 

(5) The vanous sorts of conduct which arc received against a party aiciiotoii 
principle to be classed as admissions, but as conduct affording circum- 
stantial inferences. Wigm. Kv. 1905 lOd. S. 1052, p. 1222. 0 

(44) Initanoes where various sorts of conduct were held not to be admissions. 

(u) Whcie .1 plaintiff contributed hia share ot profit and affixed his signature 
in the patwari’s diary as lamhardar, held that his acts did not consti- 
tute an adiiinssion of the defendant’s title as purchaser. 1 Agra 223. P 

(b) Whe^'c, in a former suit, the plaintiff, under a usufructuary mortgage, 

claimed recovery of tile mortgaged property on the allegation of satis- , 
faction of the principal, by reason of the piofits exceeding twelve 
pcrce,iit. interest, hut having failed toprovn that allegation, bis suit 
was dismissed, held that the case thou put forward did not amount 
to aii«admission that there was an agreement to pay twelve per cent. 
18W.R.G2. .. Q 

(c) Where the defendant’s claim to the propprtyofG depended upon her 

‘ establi.shing her mothe|^ K’s divorce from a certain person and her 
subsequent marriage to (f,ta document, being a certified cbpy of a 
statement by 4)he defendant’s mother in a criminal case Iniarjiig the 
heading that it was thcxtdopositfcn of K, wife of liJ —not of G— was 
held not to be ati admission by herti&tBhe was E’s wife, the heading 
being no part of her deposition proper, and it being a wrong descrip- 
tion. 2G A. 108 (117 & n8)f(PX.). Q 
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InktMces where tuAbi aorto o{ conduct were held not to be admleeione. — (Contd). 
(d) Whore the question was whether a woman was the wife of E or 

much depended on its being established that she was divorced from £ 
and was married by G, a statement, in a deposition made by her, 
that she was living for 14 years with O, was held not to be necessari- 
ly, or even probably, an admissum by her that she was living in 
adultery with G, giving rise to the inferonco that she was still the 
wife of £. 2fi A. 108 (118) (P.C.) -S C.W.N. 241 -81 1. A. 38. S 

Statements recorded, in a suit for rent in kind, under S. 60 of*Act X of 
1859, dot conforming to the requirements of 8. GO. were held to bo 
no admissions, being insufficient to lie taken as such. 24 W.R. 114. T 
(f) The introduction (wholly unnecessary, lio doubt, and very unusual) of 
the words “ assiqnee an aforesaid '* m the pleadings of the defendant, 
used with reference to the plaiiftill in the suit, was held not to consti- 
tute an Admission by the defendant that the^laintiff was entifled to 
sue as assignee, but oiijly to be a reference to the description, which 
the plaintiff had given of himself. 2 ^T.T.A. 268 (289j. U 

((/) A mere allegation that a. person “is informed,” \Mthf)Ut the addition 
of his belief in the information will not amount to an admission. 
Tri7)iblcsto/rn v. Kemmis, 9 C. it R 780; Phip. Kv. 4tb K^. pp. 212 
, , and 260; Tay. Ev. lOth Ed. p. 530. Y 

(k) A report made by an agent to a ^rineip,il is not an admission provable by 
a third party. Re Devala Co., 22 Cb. ¥>. 593 ; Stoph. Dig. 7tl? Kd. 
p. 20 ; Phip. Kv. 4tli £(1. p. 227 W 

The system of ourprocedure m this country is not such that, if a defendant 
fails to dispute or contest any pomi, he thereb} adpaits it; on the 
contrary, if he fails altogether to appear and allows judgment to go by 
default, the plaintiff i.s bound to prove hi^ ease, just as much as if 
Ihe defendant had appeared and denied the claim. 14 W.R. 55 (57). X 

(y) A mokiiri Hreedar who, according to his pottah, is entitled to possession 
at once and never gets possession, may be bound by limitatidh, and 
statements, made by the /.emmdar in petitions filed in Court, are 
not admissions, under Act XIV of 1859, to take a case out of the 
ordinary rule of limitation. 17 W.R. 271. Y 

{k) Where a second adoption was made during the existence of the first adopt- 
ed son, the acquiescence of the ^rst adopted son, after he came of age, 
in the division of property, made by the adopting father between 
his two adopted sons, was held not to be equivalent to a previofts 
consent binding on the first adopted son to the disposition of the 
ancestrabproperty by the father, but binding on him, with regard to 
other property of which the father had the power of disposing by an 
act mtet vivos without the cofisenl? of the first. 7 W.R. (P.C.), 57. Z 
(/) Sending an agent toVettle with the landlord as to the rc.nt is not to be 
deemed an acquiescence in t8e rate demanded. W.R. (1864) Act X 
115 (116). ’ A 

(m) Where the .appointment of a by the managing agent 5f a company 

was never submiKted to the meeting*of the shareholders of the Com- 
pany, the more fact that the person appointed was allowed to work a.s 
mntscuidi for some time could not be held to be either a ratification 
n, 7 26 
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J,~** An admission is a staiemsnt oral or documentary,**— (Continued). 
nstanoes whepd various sorts of conduct were held not to be admissions.—lCmitd). 

• of, or acquiescoiicc ill, such appoiulinent by the Company. 10 P.R. 

lOaO -- 100 P.L. R, 1005. B 

(n) ^I'he fact that a landlord makes a delay of 15 months in bringing a suit for^ 

cancelling a transfer, made in contravention of the provisions of the^ 
Tenancy Act, cannot raise a presumption that the landlord had* 
acquiesced h the transfer. 3 P.R. (1907) (Rev.) --4 P.W.R. 1907 = 44 
P.L.R. 1908. C 

(o) Merc silence or delay in suing, without any overt actor omission calcinated 

to mislead an alienee, creates no estoppel, and, m the absence of clear 
and tangible ground, the period of limitation cannot be shortened- 
5 P.W.R. 1908. D 

(p) In a suit for specific performance of an agreement to sell certain premises 

to the plaintiff, delay du the plaintiff’s part in the institution of the 
' suit was licld to be no evidence of abandonment by the plaintiff of 

his admitted rights under the agreement, it being immaterial so long 
as matters remained in statu quo, and neither to have prejudiced 
the defendant nor to have amounted to a waiver of the plaintiff’s 
right by acquiescence. 33 C. CB3. E 

(q) \ pre-emptor cannot be deemed to bavc waived his right of pre-emption 

l>.y simply rccei\ing from the vendoo mortgage-money due to him pn 
the security of the property subject of the sale. :VJ I\L.R. 1908. F 
* (r) ISfere abstinence from suing cannot amount to waivci*, nor can there be 
any waiver, so a^^' to affect limita*tkn, save by payment and acceptance 
of an overdue instalment. 21 0. 542 {5j7). G 

(s) The m^ere omission to claim interest for home years from a tenant at the 
rate stipulated in the lease does not amount to a waiver of the land- 
lord’s right to claim interest at such r.itc. 2G C. 100. H 

(/) More inaction or delay or even the receipt of an overdue instalment does 
not, per se, amount to a waiver. There must be cither an .igreoment 
^ between the parties, or such conduct as will itself afford clear evidence 

of a legal waiver. JOB. 109 (113). I 

{u} The receipt, by a pre-emptor, from the vendor of the sale money due to 
the former as mortgagee of the vendor, cannot operate as a waiver of 
his (pre-emptor’s) pre-emptive rights. 2 A.L.J. 145. J 

(r) A presuhiption of waiver caqnotbe rested on a presumption that the right 

alleged to have been waived was known. 11 C.W.N. 848- G C.Ij.J. C2.K 
(«') The giving of a small sum to purchase the release of a right cannot amount 
to an acknowledgment of the existence of that right ; the giving amounts 
only to this — “I give you so much for not^seoking to disturb me.” 
Underwood v. Lord Courtown, 2 Sch. & Lof 67 (Ir); Tay. Ev, 10th Ed. 
p. 561. ‘ L 

(a:) The abandonment of an issue does not aAiount to a compromise. 22 M. 

. 538 (546). H 

(y) An occupancy tenant cannot be said to have abandoned his holding, merely 
because he ha^ transferred it mortgage which he subsequently 
» redeemed, and afitempted to sell ageist the rights of the landlords. 
36 P.L.R. 1906. M 

(e) A letter from a commissioner of Bavenue, to the Magistrate of a District, 
expressing his willingness to recommend the Government to pay for 
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An admission is a statement orai or docum entary. (Continued), 
lostaacei where veAoue sorts of conduet were held not to be admissions.— (Conid). 

certain land, taken by the Magistrate for the purpose of making 'toads, 
was held not to be an acknowledgment in writing, within S. 4 of Act 
XIV of 1859. 11 VV.R. 1 (2). 0 

(aa) An entry, in a creditor’s book, of a balance due for principal and interest 
or even a verbal assent to such balance, cannot bo treated as a payment 
of interest as such for the purposes of S.*20 of the Limitation Act. A. 
W.N. (1906), ‘212. P 

(bb) The mere omission jf a defendant, on first starting his case, to specify the 
lands in dispute as ah accretion, yIII not affect his right to them, 
when the fact of their being an accretion comes out in the course of 
the case. 6W.R. 162. Q 

(ec) A statement, made under Act VIII of IS3'), is not in the nature of confe s- 
sion and jivoidance as in English pleading^ where the confession is 
considered as an admis.sjon of the f>arty. and the advoidance has 
to be proved. \V.Il.*(1864), Act X, 27. R 

(dd) A written .statemoiit is not a pleading in coubM-nonaud avoidance by which 
the defendant is bound by the confession and so compelled to prove 
th(i avoidance ; a defendant’s writtor^ statement may, like every 
other statement made by a defendant, be used as evidetice agains t 
• him, but the whole statement must be taken together. 9 W.R. 130 

(131). 8 

*(f,Y) A written statement put in by a defendanr is not a plea bv way of confes- 
sion and avoidaiiei?; it is a statemeAt of the grounds of his defence 
and ho must verify the statement ; it is^ike an answer in chancorv ; 
if you road a man’s answer, you must take the whple admission to- 
gether. 9 W.R. 190 (191), T 

(if) The fact that a plaintiff’s allegation of heirship was not traversed does not 
amount to an admission of title, especially, when there is a general 
denial of his allegations and when the share, to which ho is entitled, 
is in dispute. 17 W.R. 171. U 

Whore a sale in execution ofadjcree was sought to be set aside on the 
ground of fraud, hold that the defendants could not beheld to have 
ddmittod the plaintiff’s allegation of fact by reason of their not hav- 
ing traversed it. 6 A. 40C (414 and 415). Y 

(///i) The more fact that an allegation ^s not traversed, does hot relievo a plain- 
tiff of the onus of proving his case, 7 B.H.C.R. (A.C.ef.), 136 (137). W 
(ii) Where a prisoner pleads guilty on a charge of murc(pr, but makes a further 
statement that ho committed the act under grave and sudden provo- 
cation, the plea cannot be treated as one of ‘guilty’ on the charge of 

murder. Rat. L'nrep. Cr. Ca., p. 532. X 

• • 

(JJ) An admission by an accused person that ho bad killed the deceased would 
not amount an admission of murder. 9 M. G1 (63). Y 

(hk) The omission of the Calcutta High Court, in 11 C. 410, to lay down that 
the expre$pion “ 1 killed ’ would not amount to an admission of mui - 
dor, was due to the fact tba4 those words were coupled with another 
statement showing, beyond doubt, *f.hat the accused did not intend to 
admit facts which would amouat, in th^' ev' of Kw, to murder. 

9 M. 61 {fk) referring toAX C. 110. Z 
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Instances where various sorts of conduct where held not to be aJmlssions.— (ConcZd.). 

(ll) Where the iicjuscldid nut for»ii illy ploid guilty, the fast lint he threw 
himself ou the m^rcy of the C^url sh:)uld not prejudieo him. 1‘2 G. 
W.N. 140. k 

(45) Oensral rule a^ to relevaisy of admission s. 

(it.) Thoiiilc of law is that any sbateinonL niiie by apirty in ly h; luelagiinsT 
him, and n dv bo evidence more or less weighty, possibly even coii- 
olnsivo, according to Ihe circumstances of each case and the result 

conic to by judicial investigation of the case. 12 W.R 160(157). B 

r 

(b) Kverv admission is l?>iilijO(;t to thr niles herein ifi er st.itud) dicniid to be a 
lelevant facias a^ i-m -it l.h.i p.M-son by wh ) n. or on w'l j-i • bjh i If, it is 
made, but not in Ll IS favour ualc'^s it. is, or u dcmiid t > b.^, rdevant 
for some other reason. Steph. Dig. 7th Ed. Art. 15, p. 24. C 

(r) I'ho general rule, both in eH-iJ and enniinil ca-ios, is th it any relevant .state ■ 

' iiiont niado by a p.irfcy is ev'ideiic.e agiinst hinisolf. H. v. Erdli'Mni, 

2Q H 260(270) Ihiip. E\. 4th, Ed. p iOS : Steph. dig. 7th Ed. p. 
00 Wigm E\ 1005. Ed. S. 1140, p 1042. D 

((/) A partvS dcclaiMtioiis may always be taken to b.' true as a/aiusf kinujlf, 
S!aUcnt'\ Pooler (> M A- W. 604 ; Phip. Ev. ilh Ed p. 20S. Wigm . 

, Ev. 1005 Ed. S 1255, p. 1505 . Ta> . Ev. lOtb Ed p. ;J10. E 

(e) .Vnytihiiig s.iid by a pi^tv niiv b' nsid against him a^. an adini-j^nm piu\i 
ded itCKhibits th.’ (pi.ilitv of in ; m-n-it mey vvtb th) iiibs new as ; n 
ted bv him iiP pleadings or in testimony. Wigm Ev lOOD, Ed. S . 
1040, p. 1217. 4 “ F 

(/) \ parly’s own statements arc m all cases admissible against himself, 

r Darby Oiiselctf, 1 H. A N. 1, 5 : Phip. Tdv. 4th Ed p. 208: Wigm. 
Ev. 1905 Ed. S. 1048, p. 1217 G 

(a) Th(! general rule, rcg.irding tlic whose adnns^nous may be received^ 
is th it the declarations ol a pev'ty tn th’ rec.u‘d, oi of one idoitified 
ifi laieresC irdh kim, arj, as against such pirty, alinissiblo in evi- 
dence. Sparyu v. Brown, 0 B. & C. 046: Tay ld\ 10th Ei. p. .581, H 
[ll) “In civil eases, admissions obr„iined under compulsion arc evidence against 
a party, pro^ided the c ompulsion was lega> and not illegal." l^hip. 
Ev. 1th Ed, p. 212. I 

(i| When a party sues or issued per.s-jn.illv, any admission made by him on 
.1 previous occa.sioii.^evcii while he was a minor, i» relevant against 
him. (yXeitl \. Head, 7 Ir. L.K. 484, Phip. Ev. 4th Ed. p. 210; 
Wigm. E\., 1005 Ed. S. 1358. p. 1228. J 

(46) Ground on which admissions are received as testimony. 

Admissions xrc not admitted as testimony of the ^declarant in respect to any 
facts in issue ; thpy are admitted because the conduct of a party to a 
prooeeding, in rt .s[ie( t lo the matter in dispute, whether by acts, 
speech, or writing, which is clearly inconsistent with the truth of his 
contention, is a fact relevant to the ihsue. Slate v. Willis ^71 Conn, 
203, per fJamfvsely, d ; Wigm. Ev. 1905 ,Ed. 8. 1045, p. 1218. K 

(47) Unf a Yorableness of admissions to conoluttoD contended for by party whether 

chief reason for their relevancy. ' 

The condition that admissions mu.st be Miufa vocable to the conclusion con- 
tended for by a party, though the usuaI reason for teudeting them, 
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is b>^no mcaps an essential one, fora party is entitled to prove any 
material fact by his opponent’s declarations, even though such fact be 
not necesaarily inconsistent with latter’s case. Phip, Ev. 4th Ed., p. 
208. L 

(48) AdmissionB and confesBions not exceptions to hearsay rule . 

(a) Itis not (.'orrcct to say that adinissioiis and confessions gen(;iall\ foim 
excoptioriB to the rule exeludjiig hcarsas & VV. Ith liid. p. 107. 
See, also, VVigiii. E\. 1005 Ed. S. 1047 el M 

(6| The use of admissions in ovidonce is, on principle, iiol obrioYious to I luj 
hearty rule; because, that rule alfoets such statonieiits «»nlv a:, aic 
olTercd for their independent assertive valu * alter the ni inner of or- 
dinary testimony, while admission* .ire, receivable, prim inly bjcau^c 
of their inconsistency with the party s present claim and irrospcctnc 
of thoir credit as assertions; the oilercr ot the admissions, in other 
words, •dots not necessarily predicate ^ then* truth, but nu rniv use:, 
them to overthrow a contrary piopofition now asserted. Wigni. lOi. 
ld05Ed. S. 1040, p. 1*21H. N 

(iO) Admissions must be considered as a whole. 

(a) Thegeuei.il rule is th.at, vvherea person uses tin* adui is mu ofaiiotlicr a . cv i 
deuce, the whole admission must be put in. FToeannot put jn h.ill, and 
OYcludo tho other half. 'I’hose who have to dc.eidc u|ion the evidjiici 
.ire not bound t<» believe the whole of ihe.statemonl . 7 W.R, 29 |B0). 0 
f6) J( onep.n’ly uses the statement of another ss^aiii'.t him. tho whole of the 
sr i.f-*nieut must bo pul in evidence, bwt the Judge is not bound to 
l)clie\i' the whole of it. 11 W.R. 52.5 (52fi). P 

(c) Tho uile apooars to be tin* same in criminal as in civil easps that the whob' 

of an admission must b«' taken together. Id W.R. (Cr. Letters) 3, A. 
S. Jackson, J. Q 

Id) When i. pirtv is desirous of availing himself of .in admis-sion made by his 
advo’-sarv 111 his written .statcnienL, Ih - whole of the written statomont 
must beput in and considered together. 22 W.K. 220 (221). « R 

(c) An admission by a defendant must lie taken as .i whole, .lud would not 
liiud other co-defend.int^. 22 W.R. 519 (520). S 

(/) Verbal admissions must be received with caution, must be taken as a whole, 
and must not be unduly pressed. 6 A. 40G (415). T 

ig) It was held that statements, in certain deeds, relied upon by .i plaintiff as 
.in admission, estopping the parties to those deeds from asserting 
that certain lands wore not dehufter, must be jiaken as a whole. 2*C. 
..Ul (360) (P.C.) = 4 I. A. 52 “ U 

60) Reason for such rule. 

Though .some part of an admission jnay be favorable to a party, the object be. 
ing only to ascertain what he has conceded against himself and what 
may hence he presumed to be true, yet, unless tho whole of it is re- 
ceived, the real meaning ;>i the part, telling against him, cannot be 
ascertained, Fletcher v. Froggatl, 2 p. & P. 509 ; Tay. Ev. 10th Ed. 
p. 523. V 

!dl) iBxampIe. 

A passage in a written stateiuont, which, taken by itself, appeared to contain 
an admission in the plaintiff’s favour was, when the written state* 
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incnt Wiis coiLsidorcd as a whole, hold to amount to such an 
admission. 20 W.R. 172 (173). W 

(62) Proof of admissions contained in documents. 

vh. 

When an admission is contained m a docuimnt, or series of dooumonts, •or 
when it forms pait of a discourse or conversation, so much and fiio 
more of the document, series of d xuiniencs, discourse or conversati on, 
must he proved as is necessary for the full uuJer^tandiug of the ad- 
mission, but the .fudge of Jury miy, of course, attach degrees of cre- 
dit to didorent parts of the matter.nrovod. Step. Dig. 7fch Kd.f pp. 176 
&177. . ■ ‘ X 

(61) Confessions also must be coiyddered as a whole. 

(n) A confession must bo looked at as a whole, and it would not bo right to take 
isolated portions of kt. and to consider whether any of them, regarded 
.separaV/Cly, a, mounts to an admi.ssion of guilt or not, though it is clear 
that they do not. 7 A. 646 (<548). Y 

(h) Where a prisoner mide a certain confession and the ludicial Commissioner 
who tried him, assumed a .state of facts different from that stated by 
him, held, ^that it was wrong on the Commissioner’s part to make any 
such assumption and that the prisoner’s confession must be taken in its 
r entirety. 8WR. 38(Cr). • Z 

(c) Where there was no reliable evidence of the prisoner’s guilt beyond their 
confessions, held their confessions must be taken in their entirety. 1 

W.R. (Cr), 17 118)- ’ A 

{d) It was held that the adrtiissions made by a prisoner, i*harged with 
murder, must be taken in their entirety. 3 W. R. (Cr.) 55 (50). B 

(In this case when the admissions were considered as a whole, the crime of 
the prisoner was hold to be roduood from murder to grievous hurt). 

(e) Where a court relics on the confession of a prUoner, it must take the whole 
and cannot reject any part of it. 5 W.R. (Cr.) 70. - B 

(/) Whore the admissions, made by a person ordered to give security to keep the 
nracc, had bc'U lakon a.s ovidem o, if was held that, if they be so taken, 
they innst be clearly taken as :i whole. 25 W.R. (Cr.) 15. D 

(51) Court canndt pick and choose from confession. 

If the Court convicts a man exclusively on his own admissions, it is hound to 
take the admissions .is a whole, and, not entilded to pick out and act 
only on those parts, which tell most against them. 25 W.R. (Cr.) 2.3 
(24)., ‘ E 

(55) Part of conversation relied 'on to prove crime -Right of prisoners to lay 
whole before Court • 

If one part of a conversation is* relied on, as proof of the confession of la crime, 
the prisoner l^as . a right to lay before Jhe Court the whole of what 
was .'said in th.i,t couvepation ;^>r, at least so much as is explanatory 
of the part ilready proved, and perhaps, in favorom vitae, all that 
was relative to the .subjoct-mattar in issue. The Queen's case, 2 B. &, 

B. 287 H.L ; Tay. Ev. 10th Ed, p. 611, P 
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(00) Eyents occurring subsequently to admissions to qualify the admissions. 

\V-here, in a suit by the plaintiff for a share of a certain property, in which 
the defence was rested upon a mokiiraree deed under which 
the defendants alleged that their predecessor and themselves had had 
possession, the Lower Appellate Court gave effect to certain supposed 
admissions, without noticing matters noticed, in the first Court’s judg* 
mont, as having occurred subsequently to^he admissions, the Lower 
Appellate Court’s decision was held be erroneous, and was reversed. 

20 W.R. 480 (481). * G 

• • 

(57) Rule applies to admissions both verbaJ and writben. 

'J'hc important rule regarding admissions, tl^t the whole .statement contain- 
ing the admission must be taken together, applies equally both to 
written and to verbal admission}^ Tay. Ev. 10th Ed. p. 523. H 

(58) But Court not bound to give equal weight to all portions oi the admissions. • 

(a) Ordinarily a Court is bound^to take the whole of an admission together, 
but a Court is not bound to gi\(‘ c(jual weight to all portions of it. 
8C. 343. 1 

(5) A Judge is not neccsbanly bound to behove the whole of the statement made 
by oneiiarty, used as evidence against hiniTw the other ; hciryiy bidieve 
one luirt of it, and disbelieve the other part. ,W.R. (1804), 
Act 27. J 

(c)b VVbeie a statement made l>y one party is usec>agaiiist him by another, *thc 
Judge may, though hr not bound to -vo, believe that part of the 
statement which makc.s against tho niteiesl of the person, who makes 
it, without behoving all Ibat piulnf it which m.ikes in his favour. 11 
W.K. 525 (520). * K 

{d) hi. ij., oil the que.stion wludher a[pbiintilT*fi books wen* conclusive evidence of 
the payments of the sums for which lie had given credit, it was held 
that thi; Judge might believe the « ntries on the debit side of the .account, 
in the plaintiff 's books, if ]>ut in by the dclendanl to prove the ^ums 
credited, or, if u^ed bv the plaintill, as eorroliorativc eAudance oi the 
debts, Imt that thi v were not in cifher e.u.(! coiichisive ovidencc, or 
evidence which the rliidgewas bound tci behove, 1 1 W.R. 525(527). L 
(c) Where the lower appellate (foiirt rcfci rod to tho written statement of the 
defendant for evidence m the piainlifT’s favour, tli^) whole of the 
written statement of the defciid.^nt, so referred to, became evidence 
in the suit, to which, or to any portion whereof, the Court could, ir^ 
its discretion, attach just so much value as seemed to it fit. 9 W.R. 
290 (291) ; referrinq to 7 W.R. 29. M 

t 

(59) In oonsidering confeBBions Court can disregard self exculpatory Btatements. 

A confession must be taken as a whole ifnd considered along with the admitted 
facts of the case,sind the accused must be judged by his whole couduct. 
The Court is at liberty to disregard any self-e\culpatory statements 
contained in the confe.ssioli which it disbelieves. 15 B. 452 (480); 
referring to l8 B.H.C.IJ. 500. N 

(t>0) Ordinary rule In dealing with admissions and confesslonB when inapplicable. 

(a) The rule that an admission, relied on by a party to a suit as against his 
opponent, must be taken as a whole does not apply to pleadings. 
W.R. (1864) .305 (306). 0 • 
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(6) It is true th.it an admission which is qualified in its terms, must be ordi- 
narily accepted as a whole, or not taken at all as evidence against a 
party, but where a party makes separate and distinct allegations 
without any qiialification, the above rule of lalv does not apply. 10 
W.R. 190. f 

(c) The ordinary rule, in dealing with confessions, is to take them as a wholes 
and to give'thc person confessing (supposing there is no other evidence 
against him) the, benefit of any circumstances that may appear in his 
favour therefrom; but this cannot apply to statements which arc dia- 
metrically opposed to each other, bu^ only wht/re the more favorable 
view is not absolhtcly inconsistent with the general tenor of the con- 
fession. 24 W.R# 80 (81). Q 

(01) Extent to which admission of opponent becomes relevant by a party’s tender- 
ing part of it in evidence. 

One party, by reading '‘a part of the answer which his opponent had pleaded 
to a bill filed for di.scovery, inirkes the whole admissible, only so far as 
to waive any objection to the competency of the party making the an- 
swer, and he docs not thereby admit as evidence all the facts which 
happened to^havc been stated therein by way of hearsay only. Hoe 
s V. Fcirars, 2 B. & P. 542 (548); Tay. Kv. 10th Kd. p. 530 : see, also, 

, 7va/// V. »/rtnsc9i, 4 Taunt, 505. ^ R 

[62) Person to whom admission made not material. 

« , 

(a) It is, in general, immaterial to whom an admission isinadc; thus, an admis- 
sion made a 'stranger is as relevant as one made to an opponent. 
Phip. Ev, 4th Ed. p. 209. S 

(^11 An admission of crime, when fairly made after clue warning, is not inad- 
missible simply because, at the time it was made no formal accusation 
had been made agaisnt the party making it. 4 W.R, ((Jr.) 10 (11). T 
{cj A 1‘oliceman’b evidence, who o\erheai'd a prisoner’s statoinent made in an- 
other room, in ignorance of the policeman’s vicinity, and uninfluenc- 
ed by it, was held not to be legally inadmissible. 7 W.R. (Cr.) 66. U 
{(i) What a person has been heard to say, while talking in his sleep, is not ad- 
missible in evidence. R. v. Sippet^ or, Elizabeth Sippets ; Phip. Ev. 
4th J:d. p. 246; Tay. Ev. 10th Ed. p. 620; Best. Ev. !)th Ed. p. 442. Y 
(c) The admissions which a person makes to himself in mere soliloquy are re- 
levant evidence againt him. II. v. Simons, 6 C. it P. 540; Phip. Ev. 
nil Ed. p. 210 ; Tay. Ev. 10th Ed. p. 621. W 

(/) Au admission, gneii in answer to intorrogatorios, is good evid-mce of an ac- 
count slaUd. Rates Vs Townlcjfy 2 Exch.j 156 ; Tay. Ev. 10th Ed. 
p. odd. ^ 

ig) Private memoranda, nol corfmmnicated to the oppo.site party, dr to third 
persons, are relevant evidence againut a person. Brnce v. Garden, 

^ 17 W.R. 990. Phip. Ev‘ 4th Ed. p. 210. y 

[h) To sniipcrt an account .stated, the admission ^lust be made, either to the 
person to whom the mojuey is or to some one sent by him. Brec- 
IcMi V. Smith, 1 A. <tE. 488 ; Tay. Ev. 10th Ed. p. 664. Z 

(I) In order to render an account stated binding on a party, the admission of 
liability must l)tMnado to the adversary or his agent. Hughes v. 
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TJiorpe, 6 M. it W. 667, (But this only refers to the effect of the admis- 
sion, not to its admissibility). Best. Ev. 9th Ed. p. 440 A 

(63) Anniitsions always relevant to prove facts. 

Admissions, though uncorroborated, are always relevant to prove matters of 
fact, though, where corrobar.ition is available, it must be produced^ 
niiite V. White, 62 Ij.T. 068; Phip. Ev. 4tt Ed. p. 213. B 

(64) Admissions bind crown also. 

•Admissions are much bmdiug on the Ci owu as on ordinary parties. Iriah 
Society w Devry, 12 C. ct F. Oil ; J’lhp. Ed. 4th Ev. p. 208. C 

(65) Admissions founded on hearsay relevant.— iBeation for relevancy. 

(n) .An admission founded on hcarsa}' is admissible, though its evidentiary 
v.iluo may be but little. In re^J^erUm, 53 L.T. 707 ; Phip. Ev. 4t}i 
Ed. p. 2f2. D 

(5) The reason for receiving in* evidence adniissions, not lja.sed on personal 
knowledge, is, that, oven where a pirty b.i.s no personal knowledge, 
the admissions would naturally not be made, unles.s the party making 
them is ^xitnhecl of their truth. Kilchcj^ v. liobbins, 29 (la., 718, 
(7IG)(Amer). AVigiii Ev. 1905 Kl. S. 1058, p. 1222. E 

(06) ^Admissions sometimes insufficient to prove some kinds of facts. 

lissome ca.scs a party’s admissions ‘are Jiisiiffic 4 ent, without additional* evi- 
doiioc, to prove certaip kinds of facU ; these are rules of quantity, not 
of relevancy . — (1) the fact of jnarriage is*not suihcientiy evidenced 
b\ iidmission> alone , (2) lu enses of divorce, the rule adopted from 
the Civil Liw obtains univeisally, that the opponent's admi.ssions 
are not alone sufficient prouf— the danger of collusion furnishing the 
reason lor the rule; (8) in eriiniiial case.s, a rule prc\fiils that the 
accu.sod’s confession is not alone sulficicnb to found .i conviction up- 
on. Wigiii. Ev. 1905 Ed. S. 1055, p. 1221. p 

(67) Admissions to be rejected. 

(а) Verbal admissions or declarations of parties which are not put directly in 

issue by the pleadings, not l)eing consequently open to explanation or 
disproof, must be rejected, or at least, not be relied upon. Austin v. 
Cluinihers, G Cl. and Em. 1; J’av. lOv. iOtli Ed. p. 581. G 

(б) Where an admission is an inference from facts, not personally known 

to the declarant, the Court may reject it and look to the factsT 
Jinlley v. linlley, L.K. 9 Ch. 789 , Wigm. Ev. foos Ed. S. 1053, 

1228. H 

(63) Actual making and truth of admissions are qiAestlons of fact. 

Where a statement madtj by a person is .idaiitlod in evidence, the questions 
whether it was actually made, ^lud whether it is substantially true 
are questions of iact to be d^termiaedas such. 16 P.R. 1880 (Cr.). J 

• 

69) Admission of fact, effect of. 

•After an admission has been made as to a factf no evidence shoulS be received 
on the matter. Vryuhart v. ISutUivjield, 37 C.IF,!). 357 (C. A.) ; Tay. 
Ev. 10th Ed. p. 552. I 
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(70) Gratuitous admission may be withdrawn 

V — unl( thtic. I'i soiiiL obli^itioiiiiot to withchciu ifc 20 G 81 {100) (P.C ) K 

(7 1 ) Weight of admissions 

( /) riic weight of iJniisaion^. ckpciid-> mm li on the circumstances under 
^^lnc h thoT WLif 111 idt / v Sunt nn tOy 1 L \ \\ 101 Ls 

noj I d S 20^0 p 2 S12 L 

t' *' 

(h) 1 ho \^Llpht (»1 in idnusMon depending on tin c iicunist uu et. undc^ \il7Jrh 

itwisiuidc tho'^( ( ir< unist line in ilv\ i\s icltvint to enhance 
Cl uiipni User dil)iht\ f^liip 1 \ Itli I d p 200 M 

(f) Vn I Inii^^ion Is the. c isK ‘It p issddc kind c f cMdeiicc to pioi me mdwhcii 

thcvMlnisscs ire all^closdv rclitcct thou-^h not nc cc ssaiilv intdcstcd 
in tho (^ isc tlicic IS no doubt i cc rt ini spspu ion alt ichiii„ to tluir 
ttstimcn> I h R (ls07 1)01) p J77 (17H) N 

L 

( I) A u ti ictcd c onft ^lon h is but little wcir^ht to be pliecd upon it IS V 

7s 20 \ IJl 0 

(72) Extent to which admission of certain matters imply also admissions of other 
niattei^ 

(n) An admi si m on i point of liw is not iii uhnission of i tliin^ \\ithin' tin 
nicining of S 11 } of the b \id(iicc Vc t \ \\ (1000) > 1S2 3 A G J 

oj>j teftn ut / 1) 2\. V 2H) sc( ilso, uiidci S 117 itifia P 

(/O riu uknovvkd^hKul uidrt(o„mti< nofchildicn I \ i Al ihoincd u ishisbjiis 

nes them the st itus of Sons c ipibh of inhdjtiiij^ is le^itiin iLe sons in 
the iliscnee t f celt un i oiiditiuiis then need be no pioot ol in expiess 
icl n iwhdgnient ind it m i\ be uileiii d fi nn Ins tn itmeiit of the 
ehildieii S l 122 (PC) 0 1 \ S ^ee ilso 10 1 2S0 Q 

(c) Ihe inevitil)le ileduetioii ii nil in idmissn n In i defend lut tint theic woie 
epeu imi euLicnl leeounts heUveeu hiinsclt ind the plaiulill s deee is 
ed f ithei Vs held to be th it the deb iidaiit acknowledged his li ibili 
tv t ) pi> his debt to the pUiiilH & fithc i oi hi^s lepiesentatiM , if the 
b ilance should he aseeiL lined to be aoUiist him i G L J 04 (P C ) 

= 33 G 1017 R 

(/) Vdinittiiig thecMsteiiee of. ill t/.iar is not the saiiie thing as idniittin„ 
tint the eep of the iKtat hied, is a ee nett cops W R (1604) 160 S 

(t) In i bint b«^ the son of in i Idci hrothci under S 22 of the Oudh kstates 
Act (1 ol 1800) aguiist the vouiiger brother widow for possession of 
the propertv , which was in her hiishind’s eAjojmentand in her enjo> 
incut sine 0 h( i husb ind’fl dcith an admisbioii m ide In the widow 
Ihateeitun iinjib nl u*whnh the plaintilT piodueed to prove the 
f imilv ( ustom which the defendant wVlow denied, wcii genuine was 
held not to be in ictniis'.ion of the tontctiiess ot the s^itemcnt 
contained m. thtiii that the piopert) qutstion was bequeathed 
to the younger brother^hj his father 3 O. G. 287 (293) T 

(/) Wheie in »n apphe ation bv H 1 A,B for a certiheatc undci Act *XXV1 
ot 1600 , c 11 proof of htirship, to a deceased Mihomtdin lady, it was 
admitted that H \ndE wcie the sons of the deceased, and, as such, 
claimed her property, it was held that such an admission did not 
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necosfiarily imply that H and K were, to ail mtcuts and purpofees^ 
brothers and heirs to each other, and that to give such an elTect to the 
admission would be to carry the doctrine of heirship, constituted 
by acknowledgment, further than is warranted by the principles of 
the Mahomedan Law. 21 W.H. lia (115) (P.C.). ' U 

{g) Where, in a former suit, the plaintilT consented that the validity of an 
adoption there in question should be tried according to the more 
simple provisions of the law of Jleriglil, Ju'hl that the admisi^ion there 
made^iiid the torjns in which that law was applied to the case did not 
under the circumstances, at all go, to the extent of admitting that 
the plaiiitill was sulijccL in ail other matters - Such as, for instance 
the law of inhentance~to the Bciiffal Law. 1 W.li. 121 (126). Y 

(73) Accused can make admjasions of facts at h/s triai. 

(a) An accused porsou can make admissions ofifacts at his trial, which may 
relieve the prosccutioir from bringing evidence to prove such admitted 
facts. 1 Cr. L.J. 471 (475). W 

(5) If a prisioner voluntarily admits his guilt, it is some sign of penitence, 
and iiiav It'.al to the inference that the person so confessing is not a 
baldened otTciider , but no such inference arises from a confession 
made at the suggestion of the Sessions Judge. IS W.R. (Cr. Letters) 
1. Nornian d Jackson ^ t^J. X 

(c) But it i.s unfair to obliwri* an admission Ja putting it into the accused’s 

mouth. 5 C.P.L It. (Cr,), 11. Y 

« 

The propriety of :iu accused person, who is in custody charged with a seriou 
olTcrieo, being (|nestioncd by a (lovernmeiit ollicial with a view to 
eliciting admissions from him i.s \cr\ dnul>tful. Such a procedure is 
in accordance with French farw, but it is not m accordance with 
English Law. [>cr Jhshuujj Com hush lo ne i . Tj.B.H. (IH'J.’J-IOOO), p. 53 

Z 

(74) Duties of Courts in dealing with admissions and confessions. 

{a) A Judge ought to loan his own opinion on the whole evidence in the case, 
as to whether certain entries in account books adduced in evidence, 
or any ot them; was true or tal^c, giving credit to siich as he believes 
to bo true, and discrediting those he thinks to be false. 11 W.li. 
525 (527). •h 

(6) It is always essential that the (Courts should know as nearly as possi'ule 
what were the words used by supposed confcssonn, and what were the 
questions or matters in regard to v^ich those w'ords were .said ; for, it 
may bo that the words, ascribed to the confessors, taken with the 
questions put and with the exact subject-matter of the enquiry did 
not amount to a confession of the guilt believed by the hearers to have 
been confes|cd. 4 A. 46 (43). 3 

(c) The question of the adiiiksiubility ift evideucc of a statement^ oral or docu- 
mentary, of an accused person — not'boing his examination before the 
committing Magistrate — is a question of law to be decided by the 
Judge. 16 B.R. lrt.s6(Cr.). C 
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t 

(d) An admis<^ioii liy a person required to furnish 'security expressing willing- 
ness to give security should he duly iccorded under S. 243 of the Orl. 
Pro. Code. 17 488. D 

(75) High Court’s power of interference when written admlsiions wrongly underBtocwl. 

The High Court will interfere with the concurrent finding of two Courts orfa 
question qf fact in special atipeal, where the decision turns on the 
construction of a written admission, wrongly understood. 18 W.R. 
447 (448). E 

, f 

(76) Test of evidence of witnesses not applicable In evaluating confessions. 

Tests foi^apprcciiiting the evidence of witnesses cannot appropriately be applied 
in estimating th'e value to be attached to a confcs.sion. 6 Bom. L.K. 
773 (778). F 

(77) V(hether abstract of* pie adings in decree secondary evtdecice of alleged admission- 

Whether sin abstract of the pleadings given in a decree is legally secondary 
evidence of an admission alleged to have been made in such pleadings 
is doubtful ; 1 C.W.N. 518 (.516). (But the point does not appear to have 
been really considered. Sec 3 C.L.J 5 29). 0 

( 78 ) Natune of attestation required by 8. 59, Transfer of Property Act, 1882. 

The alUbstation lequircd by S. 59 of the Transfer ot Property Act is an atttsta- 
tion by witnesses of the e/ecution of the document and not of the cul- 
viissionofei'bcution, 1 1 C.P.L.R. 42 (45). H 

^ I 

(79) Admission referred to ki S. 70, Evidence Act. 

S. 70 of^the Ji\idonce .Act robitos only to the admission of a party in the course 
ol the trial of a suit, and not to the attestation of a document by the 
admission of the parties executing it. 27 C. 190 (193). 1 

(60) Admissions must be construed liberally. 

(a) A certain amount of margin mu5>t be allowed to a party in Court as re- 
gards his btatoments admissions or waivers, and ho should not be 
nailed down to a hasty unconsidcred admi.ssion if promptly with, 
drawn. 1 IMt. 1908 (Cr.). J 

(5) ^‘Thus if a witness swore falsely in the beginning of his deposition 
and subsequently said*’ I repent of having made that statement; it 
was fal^e ‘ nltbo«3gli«lio would have committed perjury, I do not 
think that any Court will punish him for perjury.” I. P. R. 1908 (Cr), 
PerQlarlc{\C.J,Sce, also, S. 31, infra. K 


18 . Stateiuents made by a party to the proceeding, (i) or by 
an agent to any such party, whom the Court 
procl!rdfng”o7wL’’gent:*° regards, under the odrcumstances of the ease, 
, as expreVisly or impliedly authorized ty him 

to make them, (2) are adpiissions. 

Statement made by jmrtitfs to suits, suing or sued in a i:epre. 

sentative character, are not admissions, unless 

tive'chftraoter\ '^^ they were made while the party making them 

fViof i»a/»J'ar (3). 
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Stateiiients made by • 

(1) persons who have any proprietary or pecuniary interest in 
the subject-matter of tJie proceeding, and 
who make the statement in their character 
of persons so interested, W or 


by party interested in 
subject-matter ; 


by person from whom 
interest derived. 


(2) persons from whom the parties to the 
suit have derived their interest in tlie subject- 
matter of the suit W, 


ire adiuissions, iT they are 'made diiripg the continuance of the 
interest of the persons making the statements. 


{Notes), 

t. - '^Statements made by a phrty to the proceeding,'* 

• * • 

(1) Instancesof statements of parties regarded as admissions. 

(a) A statement made b\ a defendant in another suit sometime ago was held to 

clearly be an admission within the meaning ot S. 18 of the Evidence 
Act. L 

(b) Admissions arc merely the piior asscrtioiis oTa paity, which being iiicon- 

sisteuL w ith hiH present ( laim sci ve now to discredit it bv tlicir discrep- 
ancy, Wigm. Ev. ’o/) Ed. S. 10()9, p. 125*2. M 

4c) A debtor’s answers on public e:famination §re not relevant even in tlfo sub- 
sequent stages of tJic»samo banbruplcy, against anybody but himself. 
Hr lU unnr)\ 19 g.B.D. 572 , Phip. Ev. ‘Uh Ed. p. 283 ; Tay. Ev. 10th 
Ed. p. 872, note. • N 

(d) 'I’hc statements of a bankrupt, made immediately on liis return home. 

regarding the place to which he had gone and his motive in going 
there, are admissible in evidence. Jiatcnuin v. Baileij. 5 T.R. 512 ; 
Tay. E\. 10th Ed. p. 410, Phip Ev. 4th Ed. p. 40. 0 

(<;) In an action against an ;iduU for nccessanes supplied during his n|inority, 
admissions made, and letters written, by him, while he was a minor, 
are relevant for the plaintiff. O' Neill v. Head, 7 Ii. L K. <184 ; Tay 
Ev. lOth Ed. p, r»8l ; Wigm. E\. ’05 Ed. S. 1053, p. 1223, Phip, Ev. 
4th Ed. p. 210. P 

2 ) Party's opinion or belief also an admission. 

An admission is relevant, apart from its w'eight, though it consists merely of 
the declariiut’s opinion or belief, sworn to in an old answer in Chan- 
cery. Doe V. Steel, 8 Camp. 115 ; Phip. Ev. iPh Ed. p. 212 ; Tay Ev. 
10th i:d,, p.OOl. Q 

3) Party’s silence, whether equivalent to admlssjon. 

Silence is not evidence of an admission, unless there are circumstances w^hich 
render it more reasonably probable that a man would answer the 
charge made against hiip than that he would not. }yiedew.ann v. 
>Pa/po/<?, 242.B. 634 (639), per Hotven, %i.J , ; W’igm. Ev. S. 1071, p. 1255 j 
Best Ev. 9th Ed, p, ^68; Pbifi. Ev. 4th Ed, p. 236; Tay.*Ev, 10th Ed. 
p. 673; Steph Dig. 7th Ed. p. 135. • * R 

Party’s admission on one hypothesis of fact, elfeetof. 

An admission made on one hypothesis of fact will not bind a party upon a diffe- 
rent one, Pov^ell V, WOhjnn, 2 I.R, 154 ; Phip. Ev, 4tb Ed. p. 211.*8 
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/. Statements made by a party to the proceeding.'* -( Conchuied. ) 

(0) Party not entitled, on appeal, to challenge accuracy of his kdmission. 

It IS uut opoii to I party tu clialltiiige tlicj accuracy of his admission contained in 
tlie judgment, in a (Jourt of appeal. If the admission was not as a 
ijiritter of fact made, or if it was suhstantiallv different from that it 
was taken by the Court to be, tlic proper course for the party is fo 
apply lor a review of judgment. 7 C. L.J. *1 1 1 (417). ftP 

See, aNo, thv various kinds of “admissions” noted under S. 11, supra. 

2.—'* Or by an agent to ary such party -authorised by him to make 

them , " 

(1) General. 

{a} 'Tho subject of tlic relevancy of admissions by agent.s is rendered difficult 
by the vast v.iriely of forms which agency assumes, and by the distin- 
ction between an agept for the purpose ot making a statement and an 
ag(‘rit fpr the purpose of Ir.insjicting busiiiesjj. Stoph. Dig. 7th Kd.; 
Note XI to Art. 17, p. 17H. U 

(/i) As a genciMl proposition, what one man says, not upon oath, cannot bo 
evidence against another man. The exception must arise out of some 
peculiarity ot situation, coupled with the doelarations made by one. 
An agent m?*) undoubtedly, wiibin the scope of his authority, bind 
bis prineiji.il by liis agreement, and, in many eases, by his acts. 

} 'nil lie v. Jlastmgs, JO Yes. 1‘2«S ; Tay. Ev. lOlh Kd. p. 425 ; Wigm.'Ev. 

. 1005 Ed. S. 1078, p. 127.S Y 

« 1 

( 2 ) Statement by agent. 

\ Htatomont made li> an agent wdioin the Court regards, under the circum- 
htiineos of tile ease, as (»xpressly or impliedly authorised to make it, 

* IS admissible, esen though not on oath, (I'Aidcnce Act S, 18). 2 

liom. L K. ()5l (052) ; per JeiiLius, C J. W 

( )) Force of the words“whom the Court -them. " 

'riie w'oids of the section, “ whom the Court regards, under the cii 'nimstances 
of the case, as expressly or iinpliedix anthonsed bs him to make 
them,’' leave it open to the Courts to tleal with each fase that arises 
upon its own merits. Field. E\. Gth Ed. p. 85. X 


(4) Knowledge and admissions of agent assimilated to principals. 

(n) Where a man employs .mother to aet as his agent, the knowledge of his 
iigont, deiiNed m the transaction, must bo imputed to him as though 
It weie his own knowledge. 0 T?nm. L.R. 557 (572), referring to 
liolhmd V Jim /, L.R. G Ch. Ap, G82. Y 

(6) A party mu \ be alb‘cted by thi3 aequiesconco of his agents or others for 
w’hosc admissions he i.s responsible. Ifallir v. Wunnan, 3 L.T. N.S, 
741, !*hip. Ev. Ith Ed. p. 235. Z 

{( ) “ Where the aets of the agent will bind the princijial, there his represen- 

tations, declarations, and admissions, "respecting the .subject-matter, 
will also bind him, if niade at the same time, and constituliipg part 
ol the res gestae." Story on Agency, S. ^134, cited in Tay. Ev. 10th 
Kd. p. 424. * *' • 


(5) Agent’s declarations and admissions are original, not hearsay, evidence.* 


“ They are original evi Ji iice and not hearsay ; and, being regarded as verbal 
acts, they are receivable in evidence without calling the agent himsel 
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2.—Orhy an agent to any such party -authorised by him to make 
them.— {Contin uni). 

to prove thoiu.” Doc \\ Hawh'ins, 28o, Triy. Kv. lOth 

FjcI. p. 421 ; Phip. Kv. 4th I’hl. pp. ‘2o7 iind 203. B 

(0) Fact of agency to be proved before admitting agent's admissions. 

(rt) Tho. fact of cigoiicy must he somehow evidenced ludorc the alleged agent,’.'; 

decl.iii-ations c.in lie relevant as adiiiishiorw : and, tijerefore, the use uf 
tho alleged agent’s asset tions th:it Ije is agent would hjr that pnrpo.se 
bo inadmissible, as merely begging the verv question. Jones v. i/ar- 

rtJl, 140 Oa ;17;1 ^Aiiier) ; Wigm. Kv. ‘ 0.7 Kd S. 1078, p 1280. C 

• 

Before tho statements of an agt'nt can be relev.int as admissions, the fact 
of agency must be proved. 3 B.Ij.R. (O.C.J.), 27.1. D 

(7) Proof of agency. 

(,/) 'I’ln relation ofiirincipil and a.gcnt might Ije est.rtdished by or.il evidence 
though there was a writing as to the terms. W h.it field v. Drand, 1(» 

AI. \W 282 ; icjerrnl ta in 7 !M.U.C.1i. 10. E 

(b) Where the e\ idcncc goort to rtliow that a p irticular person, said lo be the 
agent of the defend.int, N\a.s really his general agent, and did tran^aet 
hUhinesb of various kinds for his princip.il, it is UTincei'ss.jry to prove 
any .sjiccmI power enabling him to enter into a partici^l.u contract of 

bcirg.un and s.ilc. ‘J B.L.H. (\.C.) 273. F 

• 

(?) {bl.fj.) Where it proved th.il a pers.jii aetf'd ordui.uily as an agent for 
the defend, lait in briftging .ind selling sti lit los ot mercbandihe, tlie fact 
of his not being pro\ed to have previouslv piiiehased a ['.iiticnlar kind 
uf artiidc not ncct‘ss:ivil} ha\e an\ elTt'ct, B, L. U. (A.C.), 

273. G 

{(1) Tf the agent is auihonscd to wnte a Icdbir, it matters not wlictlicr he signs 
the name of the principal or his (.wn n.ime (j C. .810 (.8.)2). H 

(e) As long as a document is signed with llie n.ime of the piincipal hy Ins 
duly authorised agent, in such a wav as to make it appc.ir tliat the 
dacuniciit i.s his .ind that he i.s the leaJ author of it, it docs not 
matter what the lorm of the instrument is, or in what ji.irb of it the 
hignatuie is. (j C. 340 (3.72). I 

(/) On the question ^^heihor a pensen liad authorised K to sign a policy of 
marine iiisuranee for him, cvidtfnce that a witnes.s h.id frequently scim 
K sign similar policies for the per.son, though he did not know of ai^’ 
spocj.il authority in the ease in question, was«held to be sufticieiit. 
Neal V. hiifuj, J Ksp. (>1 Watfuis v. I'lnce, 2 Stark. 308 : J’hip. Kv. 
4 th Kd. p. 80. J 

(f/) On tho question whether C had a*ithoi*isod T to sign a policy of mariiie 
insurance lor Jinn, evidence that a vvitne«s h.ul aeon T sign other 
policies for C, but knew of noigciicral or sxiecial authority to sign, nor 
of C’s having paid any loss on such policies, was hold to be insufficient. 
Coin teal arouse j 1 Camp. 43 ; cited ifi I hip. Kv. 4th Kd. p. 80, & 7 
I3.1I.C.B. (J.C'.J. 3'J (fj). * K 

(8) Scope of agency, a matter of fact. 

The extent and nature of the powers vested in an agent are not so much 
matter of law as matter of fact. 3 B.L.B. (A.C.) 273. Jb 
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J.—** Or by an agent in any such party— authorised by him to make f 

them**' — {Continued). * 

(0) Principle —when agent's admissions will bind principal. 

(//) What iti baid or done by an ageiil, within the scope ot his authority, hav- 
ing relation to, and connected with, and in the course of, the parti- 
cular busiucbs in which ho is employed, is regarded as said or doncl|y 
the principal through him, as his mere instrument. Franklin Tian)c 
V. J*cnnsyhania, D d' M.S.X. & Co., 11 Cl. & J. 28 (83) (Amor). 
Wigm. Kv.’ 05 E/1. S. 1078, p. 1278. M 

(b) The admission or declaration of an aget't binds h^s principal only when 
made during the, continuance ot the ageiic} , in regard to a transaction 
then depending, etdnm ferret opus. KirkstalL lire we nj Co. v, Furneas 
Ri/.Cn., J-i R 0 O-R* 468; Tay. Kv. 10th l*hl. p. IJl : see, also. Field 
J'lv. 6th Kd. p. 85. N 

r 

, (c) StatementscUiade by an agent with reference -to, a contract or other mat. 

ter in the ordinary course of his business are admissions as against 
the principal in a suit on such contract or matter ; but statements 
made by the agent on other occasions will not be admissions. Feto v. 
Hajne, 5 Esp. 131 ; Tay. Ed. 10th Ed. p. 125. 0 

{d) The rule admitting the declarations of an agent being founded upon his 
legal identity with the principal, such declarations only bind the prin- 
cipal so far as the agent had legal authority to make them. Tay. Ev. 
10th lid. p. 4‘.J6, refervDuy to Fausdcit v. Faiissett, 1840, Notes of 
Cases, Ecc. lI, Mar. *J3. ♦ ^ P 

(<*) For example, tftc declarations and acts of an agent cannot bind an infant, 

^ because an inf.int caiinol appoint an agent; so that, if an infant, even 
by letter of attorney, appoints a person to niakc a lease, ho will not 
be bound thereby, nnither will his ratification bind him ; but such 
lease, to be good, must be the infant’s own personal act. Doe v. 
Roberts, 16 51, c'c W. 778 ; Tay. Ev. lOth Ed. p. 426 ; See, also, Field 
f>th Ed. p. '85. Q 

(10) When agent's admissions will not bind principal. 

{a) The representation, declaration, or admission of the agent does not bind 
the piincipal, if It IS not made at the very time of the contract, 
but upon another occasion, or if it docs not concern the subjeet-mattei 
of the contract, but some other m.ittor, in no degree belonging to the 
res ijestae. Stoiy on Agency S. 135 ; cited in Field Ev. Gth Ed. 
p. 85, fionl Tay. Kv. , sec 10th Ed. p. 124. R 

(5) When the agent’s right to interfere in the particular matter has ceased, 
the principal is iio longer afTected by his declarations, any more than 
by his acts, hut thpy will be rejected in such case as mere hearsay. 

hairlie v. J fasting'^, 10 Ves. 123, 126: Tay. Ev. 10th Ed. p. 424. 8 

• 

(c) If A sends a message by H, li’s words in delivering it are in oftect A’s ; but 
B’s statements in iclaiion to the subject-matter of the mesRagh have* 
as such, no sjAicial value. A’s own staf^ments are valuable, if they 
suggest ail inference which ho afterwards contests, hecaune they are 
against his interest ; but, when the agent’s duty is done, he lias no 
special interest in the matter. Steph. Dig. 7th Kd. Note to Art. 

17, p. 178, T 
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/. An admission is a statement orai or documentary - (Continued). 

(hi ^'horc can ffc lu) waiver, unless the person a^,Mi list whom the waiver is claim- 
ed had hill Ivii jwledg • of hi-3 rights and of the facts whic.h would 
enable him to take etlcctnal action for the enforcement of such rights. 
11 C.W.N. 848-G C.Ij.J.O'i. X 

(])) SIJ.KNCK. 

| 83 )— ItB effect - Considerations in drawing inference from silence. 

(a) When, by a part) ’s silorKC. auassent isgisen to the asserL\«)n of a. third per- 
son, that ast-ertion is thereby ado]Aod by the patty, and, therefore, 
may be used against him as his own stahnnent and admission. It is 
the statemeiil , howe\er, that f*onstit^ules the admission ; the conduct 
)ncrol\ ellocts its adoption. Siu h admissions form one variety of 
*riennou'> od/uissions'. Wigin. FiV.,*l'JOo l^al., S. lOo'i, p. 1‘2-2‘J. Y 

(/i) ^'hc me re fact that statonionts have been in.ide in a part) s presciiei’, or 
documents ^found in his possession, tlurngb itnia.) render ihcm adinis- 
siblo against him as origin.il cMdeiicc ^-c. f/.. as showing knowV-dge 
or complieiU — vvillalfgrd no proof .sc of the truth of their contents, 
the ground ol reception tor llie latter purpose is that tlic party has, by 
bis conduct or silence, admitted the aci nrac) id the a>.scrtions nnide. 
/*, wSnnlli, 18 Cox. 170 . Phip. Kv. Ith Ed. 2%), Ta) Ev. 10th Ed. 
p. ,771. " Z 

(c) 111 resting on silence a^ to a. parlKail.ir inatlcr as a lcgitim*itc giouiid o 

inferem c, regard nuist he had to the eu-cunisianccs, it must he consi- 
dered w liether there was any occasion fofwoids, and any icasonablc 
c>:])laija( lull of the sili-'iifo. (I Bmn. C.K. 757 (770). A 

(d) Admissions are sometimes intoned trim (uqau’?(.t'ncc m the oial 'itatements 

Of ottwi-'^. But ‘nothing can he more dangerous than tlv" Kind of evi- 
dence. it should al\v.i\.s be recennd with caution ; and never ought 
to he lecci ved at all, unless the evidence is of direct declaratioiis of 
that kind which natrrally calls for contradictions sumo asseitions 
made to the j),irly with icspcct to his right, whndi bv hi.-, silence he 
actiLiicsCf’s in.” Moo,v y. Sintl/i, II Serg. it K. ;k)d(\m.), per Du^ican. 

Ta\. E\. 10th Kd. p, 574 ; Wigm. Ev., ’ 07 Ed. S. 1071, p. 125-1. B 

(K) LACHliH. 

(HI) - Its meaning— When effective. 

Laches means a neglect to do something which, by I.iw', a man is obliged to do, 
'J’ob,ira remedv, it must aiiiount*citber to w'aiver. abandonment or ae- 
quicRcencc. To raise the presmn|)tiou of any of these, the e\ideii(!CoU 
conduct must be plain .ir.d muimbiguous. 7 Bom. Tj.R. 200.-20 JL 

234. C 

(F) rLJ‘:AJMXGS. 

('T'))— Their nature and scope. 

(^) Where in a suit issue# have hern settled, avermonU upon which no issue 
IS framed should ho taken to he:Wmitted, as the Court, before proceed- 
ing to frame aud record the issues, i.s directed to inquire and ascer- 
tain upon wh^b qucsticj^ of law or fact tlie paities aic at •i.sbuc. 18 
W.R. 287. ‘ D 

(/)) The pleadings in a cause aie, for the purposes of use in that suit, not mere 
admissions or ipiusi-admi.ssions, but judicial admi.ssiun.s, i. <?., ibe> aic 
not a mcttiis oi ovidcucc, but a waiver of all controversy (so far as the 
& 25 
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An admission Is a statement oral or documentary. ” — (Continued). 

opponent may desire to take advantage of thewi), and, therefore, a 
limitation of issues. Wigm. Kv. 1905 Ed. S. 1004, p. 11240. E 

(30; Certain limltatloDB in construing * pleadings' as admissions. 

(fl) In the English Common Law Courts, and, a fortiori, in the Courts of Law 
in India, where the pleadings are less technical, an admission of if 
fact on the pleadings by implication, is not an adnilssion for aiijf 
other purpose than that of the particular issue and is not tantamount 
to proof of a fact. Cun. Ev. 10th Ed. p. 1‘26. p 

(/i) The strict rule that avornicuts, nob traversed, must be taken to be admitted 
was held to be inapplicable to the pl£>.idiiigs in' Indian Courts. *2 W. 
11. 19 (21) (P.C.)-^.)M.1.A. ‘iS7. 0 

(c) It would be quite incorrect to look at a plaint in Indian Courts in the same 
manner as a dcci>i ration in an English Court. 21 W.R. .59 (GO), re- 
frrrcd to in G A. 40G (413). H 

I {d) The effect given in (jhe English Coniinon Law Cbnrts to admissions on the 
pleadings has always been greater than that given to admissions in 
the less technical pleadings in the Courts in India. 23 W.K. 214 (217) 
(P.C.). I 

(c) Pleadings in Indian Courts must not be construed with the same strictness 
as they arc in English Courts. G A. lOG (413), J 

(f) The (Joctiine that non-traverse amounts to an admiosion is inapplicable, to 
a written statement fikal under Act X of 1859. 9 VV. R. 83. K 

(G) PLEA ok GUIIiTY. 

(37) — Meaning and effect of( 

(а) A plea of guilt\, as an extreme instance, is an admission of the facts on 

which the charge is founded, as well as .in admission of guilt in res- 
pect of them. 4 Cr, Ij.J. 471 (475). L 

(5) A plea of guilty .imounts only to an admission of the oflence charged, 
and not of the truth of the depositions. It. r. Riley, 18 Cox. 285 , 
I’hip. Kv. 4th Ed. p. 11. M 

(38) Statements of accused construed as not being admissions of guilt. 

{a) Where a prisoner pleaded guilty, bub went on to say that ho did not com- 
mit the offence with w'hich he stood charged, the plea was hold to bo 
really one of not guilty. 11 W.R. 53 (Cr). N 

(б) In cases where an accused person, called upon to plead to a charge be- 

fore a Court of Sessioii, instead of pleading guilty, makes a long 
rambling statement, more or les.s, admitting guilt, it would be much 
safer if* the Judge recorded a formal plea of “not guilty’* and proceed- 
ed to try the case in the ordinary way, recording the evidence. A.W. 

N. (1908), 54. 0 

(39) Form of admission immaterial. « 

Thc/on» of an admission i.s, in general, immatcpial ; “ any statement made by 
a man on oath may be uted against him as au admission per Jessel, 
M.R., In R.r parte Hall, 19 Ch. I). 583 ; Phip. Ev. 4th Ed. p. sfl3. P 

EXAMPLES. 

40) -*(!) Admissions contained in* documents. 

(a) A return made to a Collector signed by the occupant of a certain land and 
by the ticcadarj in which the amount of the rent was stated, was 
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1,^** Art admission is a statement ora! or documentary, '^--{Continued) 

I. --Admissions contained in documents. 

hdd to bo an admission by the occupant of the land of the amount 
of the rent, 18 W.K. 105 (lOG). Q 

(6) The Privy Council upheld the concurrent findings of the lower Courts, 
based on admissions made in written documents that property which 
had boon originally self-acquired had como into a conmion stuck and 
become joint property. 15 W.R. (P.C.),^. R 

(c) \ do ivl fehriatf which, it was contenfted, was a contract reqpiriug to be 

staqjped or registered, was held to require neither, as it was merely a 
memorandum or record by a zemindar’s agents of the rent settled 
between the zemindar and the ryots, to which the various ryots affixed 
their signatures in testimony of tlioir admission of the correctness of 
the jumma therein recited as having been imposed on them. 3 C. 

(323,1^ 324). ’ S 

(d) An entry in a book belonging to a zcmindaft and showing the extent of a 

tenant’s holding aifd the rate of rent, which, it was contended, 
amounted to a lease or agreement requiring stamp orregistratioii, was 
hrdd to amount to no more than an admission on the part of the 
defendant that the particulars containyd in the entry were tine. 5 (J. 
Hfvl (805) G C. L.U. 280, relying on 3 C. 322. T 

{(•} Til a suit, by certain bankers against the son of a dccoasei customer, for a 
balance due at the time of the customer’s death, evidence of certain ad- 
missions contained in a >oo/ivi/i (or aifknowlcdgnient), and in certain 
letters written by ^ho deceased, and-parol evidence of the admissions 
wore adimtted in evidence and their wci^ght considered. 5 M.I.A. 432 
(443). ‘ U 

(/) As against a contractor or his partners, accounts proved to have been kept 
by a servant or agent of the firm, appointed for that purpose, though 
not proved to have been regularly kept m the course of busi- 
ness, are clearly relevant as admissions under Ss. 17, 18 and 21 of 
the Kvidence Act. 1 13. 610 (617). Y 

(g) Where the contention was that the horoscope of a plaintiff, which was as 

record from a period ante litem viotam, produced ou the defandant's 
behalf, was inadmis.sible in evidence, held, that it, not being put in as 
evidence admissildc under 8. 32, but more us nn ' admission ’ under 
Ss. 17 and 18, of the Evidence Act, was relevant. 17 M. 134 (139) ; 
distinguishing, 9 C. 613 and 17 C. 949. W 

(h) A petition, in which the judgment-debtor agreed to pay a certain sum to 

the person, who attached the decree and took* out execution, consti- 
tutes an acknowledgment of liability to the decree-holder’s ropresenla- 
tivo. C C.L.J. 141. • X 

{;) A h/iata (account stated), withoftt anV promise in writing, and with an 
one anna stamp affixed to it, was held to be nothing more than an 
acknowledgment in writing«uflicicutly stamped, and not to be a coii- 
traci, within the meaning of S. 25, cl. 3 of the Contract* Act. 8 B. 
194 (195)? y 

• (J) Admissions contained in affidavits oy answers to interrbgatorics in the 

same or former proceedings, without proving the signature or filing 
the questions, are relevant. Fleet v. Pernns, L.R. 3 Q.B. 536 ; Phip. 
Ev. 4th Ed, p. 213. ^ z 
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An admission is a statement oral or documentary, ** {Continued). 

I. -Admissions contained in documents —(ConcJ tided). 

(/i) TJio omiKsjn of a debt in tbc swoin schedule of a ))aii)vnipt is an admission 
that Mic-h debt is notduj*. NirJiolla v, Doiciies, 1 M. A Kob. 13 ; Tay. 
Kv. 10th Kd. p. 507 ; T*hip. Kv. 1th Kd., p. ‘214; Wi'on. 1005 Ed. 
S. 1072, p. 1257. A 

(/) In an action li\ an o^^ncl• of lost fioods aa.iiiist a carrier for goods delivered 
to tlio l.itteV, a judgment in an action ot trover, previously bought by 
the ( inner agiinii^t a per-ion to whom be had ini-^delivcrod suidi good*, 
Mas lield to bean admission i>y the j^arncr tb.it he had receivi^d the 
good'-', i'detf \ ,Coirlnnf, I l.d. ll.iyin, 71-1 . Phip. Ev. 4th Kd. p. 400 ; 
'I'av I'A’. 10th Kd. p. 1222, \\ igiii b!v. '05 J’ld. S. 007 p. 735. B 

(tit) In a suit l)y the plainroTs to recover certain iniinove;ible properties, with 
mosno profits, a.s their father’s heirs, where ii sale deed, by one of the 
p) iintitls alone, descrdniig hiinselfas the guardian of his minor brother, 

‘ (‘\i-‘euleit previously to the .Sint, in vvhicdi the disputed property was 

described asliaving been enjoyei.* by the' plamtilfs’ father and as belong 
mg to th(‘ pliiintilfs after his d(.*ath, v\as relied on bv the High Court 
m de(T(‘eing Lhesiiit in the pl.'imtiirs t.ivour, ;is(;ontammg an imjjoit- 
iint adiMis.Mon of the plamtiir^ tilb* tt) tin; jiropLilv, ihe Privy Cuniu il 
ln'ld, (h.it the Hij\h (’ouit was light m so using the doenmeut. 0 C. 
V..N. S') (051 (P.C.). , C 

(n) A statement nnide in a nioi tgiigc-decd, as to the; (.\lent of dehntter land 

' eompi i^ed in cen'tam mouzahs, WMs held lobe* a debbeiate JiUimssion 

made bv the iiKU tgiigors, mip(.){im.g on them the burden of proving 
that it w'as imtiue or th.at thev were not bound by it. Sucli an .ad- 
mission was entitled to gVeat weiglit and should be met by satisfactory 
evidence. 18 C. 224 (22‘J A 230) (P.C.). D 

(o) When, in a petition for postponement of sale, the judgment debtor said th.at, 

if the sale be stayed as pi i\ed, he would laise no obieetioii on the 
ground of irregulantjcs m the pnblieal ion of llie sale proclamation, 
and the Court granted the adjoiunment, as prayed for, on a eon- 
ditioij, .uid directed that the sale should take place on the adjourned 
date without fresh proelam.itioij, aiidlbe judgment-debtor accepted 
:iJ{ tliesc; tiirnis, lit'/d that, by the express te/ms of the petition, the 
jndgiiient-debtor \s, lived Jill ii rregiilanl les m Mu' publication of the 
sale proclamat loiis already issued, and that it must 1 m‘ iiifencd lha< 
h(’, having r.iised no objection to the orib'r passed, waived the issue of 
a fresh proclamation. 2 C.L.J. 5,S4. E 

{2>) In .1 suit for*' rent, where the id.xintift’ relied f-n an entrv in the defendant’s 
own account as naih of a village as to the rate of rent i»!iyable by him, 
held, tflat, unless the defendant’s signatuio was forged, and the leaf not 
genuine, tbceiitiy Mas an admission that the unt theiein mentioned 
was the rent ]»aid. 17 W. li. 213. P 

(q) ‘MI statements, made by an al5cusod person, whether oral or docume^’tary, 
suggesting any lufereiiee as to any fact in fissile or rclcv.int fact, are 
admissions under Ss. 17 apd 18 of <ho Evidence Act 10 P.R. 1880 (Cr.). G 

(41)— (11) Admissions implied in statements, depositions and evidence. 

(a) Where there was no proof against a prisoner, charged with killing her 
daughter, except lu r own statement, it was held that it did not ^ 
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y\n admission is a statement oral or documentary.**— (Contimted). 

1 1 , _ Admissions implied in statameiits, depositions and evidence. -{ConcUided). 

arnonnfc to nioic than an admission of havin^j voluntarily caused 
hurt and that it must he taken in its entirety. 18 W.K. (Cr.) 29. H 
• {b) The deposition of a witness in a former suit, when the witness is himself a 

defend.int in the siihsiwjucnt '.nit, the deposition Ijeini^ sought to ho 
ust‘d agiinst linn, not as evidence givim J^etween the parties, one of 
whom called Inm .is a witness. l)ut as a statement made by him, i e., 
an admission, which would he e\idei?ec against him \vhether*he made 
it as a Witness or ^ni any othm- occasion, ciiincs, net under S. 33 of the 
Isvidence Act, hut under the soi tioii'^ielatin" to admissions. J'l 13, L. 
ii. (App.), 3- 21 W.R. 411 (41,0). I 

(f) Testimony given hy a l)art\, as a witness or in answer to iiuerrogatories, 
IS an adinissK’in obtained under, legal cnmpuKion, relevant agaiijst 
liim in ..suhseriiiont proecediiigs, thon^di th* questions put li^him 
might have heen objected to. Smith v. Ih^adncll, 1 (J.imp. 30; Phip. 
lOv 4th K.l p. 212; and, .^ee, also, thi' olhei eases theie eiteii . 3’ay. 

JOv. 10th I'ai.p. or.i, J 

(d) JOvidenee gi\en by a pai f y, .is a witness i i iii aiiswi'r to mlri i ( >; itoi les, 
are admissKuis obtained under legal eoinpulsion, admissible against 
him in subseqiK'Tit proeeedings, though the parties ni.iv be ditlcieiit. 
Af^kniorc v. lUndy^ 7 A W ,001, I’bip. l'!\. 1th Kd, p 212, Tay. 
Kv. 10th. l al. 1 ). 603. • K 

(42) (111) Admissions implied from various sorts of conduct. 

(n) Where a person, el.uining the eslaLc;of a deceased 1 findii, as his h(‘ir at-law, 
was opposed on the ground that ho was disijualifiod* by a gnevous 
leprosy, the. fact that ho vuluntcerid to state that ho had pei formed 
the expiatory penance wa-s held to be an admission that his leprosy 
was of that grievous nature ;is to demand expi.ition, before Ik' could 
succeed to the inheritance, 11 W. R. 53,5 (.530). L 

(6) Wheie .a person leprcsentcd to certain witnesses that a certain pefition 
wap his, and asked them to verify his signature, or to mdentif> him 
as one of the petitioners, it w.is held to amount as eoinplotely as e.an 
be, to a st.itenient on liispart that he made th^ st.itemeiits eontanied 
111 the petition and to ho as ctleetivo an evidence against him, as it 
tlie petition itself h.id heen tiled. 21 W.R. 34 (35). M 

(c) Tn aeascwhcic a plaintiff sued toreco\cr his maternal grandfather’s pro. 

pert\ , a petition tiled by two sisters of his mother, acknowledging the* 
plaintiff to he the rightful heir and assenting to liis suit, was held not to 
amount to a. convey ance or to a disclaimer of title, hut merely to an 
admission made, after the commeneemont of the suit, that the plain- 
tiff was the real heir, and that #hey had no defence to offer. 23 \V. R. 
214 (219) (P.C.). . N 

(</) With regard to the authority of vakilS to bind their clients, there i.^^no valid 
ground for a dLstinctioii between making admissions a.s to relevant 
facts and abafldoning a^ issue, w'hich is only another form»of admis- 
ssion. 538 ( 517 — 8 ), por , 7 . ’ 0 

(e) In a suit V»y a plaintiff lor a declaration that the lands held by him were 
not liable to enhaiiceinciit of rent, certain statements, made by the 
defendixnts in a previous petition presented by them, with reference to 
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An admission Is a statement ora! or documentary. (Continued). 

III. "Admissions implied from various sorts of conAuc%,--(Connnmd)s 

the tenure held by the plaintiff’s mother, and their suing his mother, 
after the plaiutilT’s coming of ago, for rent, due partly before and partly 
after that time, were held to amount only to admissions, not conclu- 
sive, by the defendants that the plaiiitilT’s mother was the tenantif 15 
C. 8 (15 it ir>)(PC.). P 

(f) \cts of ownership, when submitted to, arc* analogous to admission.s or dccla- 
. rations, by the party suhniitting to them, that the pai ty exercising them 

has a right to do so and is the ovuior of ihc^ property on wlcich the 
right is rxereist^d. Starkic Kv. p. 470, note F; rifed in ‘i W.R. ‘ilO’ 
C-I'i). ^ Q 

[if) The fact that no objection was raised by the representative.^ of the present 
plaintilTs against pottahs, put forward in suits to whie.h they were 
partiQs', was held to be conduct amounting to an admission of the 
bond Heirs of the pottahs. 10 W. It. 403 (405). R 

(//) A dofenee, founded, for iihstance, upon the right of .self dcfeuice, must logi- 
cally l)c based upon the admission of the accused that he committed 
ail :ic,l, which was, pfitua facir, a crim(\ 1 Cr. It.J. 471 (475). S 
(i) The aecoptaneo'by the defendants in a former suit of a map as correct was 
held to be legal, though not conclusive, evidence against them in a 
boundary suit and tantamount to an admission. 8 W.li. 201. T 
(/) Orlain Milages ^vci’c usufriictllarily mortgaged to the defendants for 5 
y ears. The day after the exeipition of th»i mortgage, the mortgagor 
executed A lease deed in tavour of the inottgagco and agreed to pay a 
fixed rent annually, making the rent a charge upon the property. One 
of the mortgaged propcrtic.s, which was the subject ot a suit for pre- 
emption at the (late of the mortgage wa.slont , ibo mortgagees took no 
stops to obtain an equivalent of that village and remained satisfied 
with the rest of the security. In a suit for redemption by the repre- 
sentatives of the mortg.igor. it was held, inter alia, that the defendants 
were disentitled to claim anything for the Joss of the village, as they 
had acquiesced in the loss of that .security and remained content 
with the other villages in their possession. 27 A. 313. U 

(A) Wlicrc ci’rtain defendants merely took an objection in their written state- 
ment that the Court trying the suit had no jurisdiction, but made no 
application under S.^ 20 of the (Tv. Pro. Code, held that, as no appli- 
cntion vv.ismade under S. 20, the defendants must be deemed to have 
acquiesced in the institution of the suit, and that the suit could not be 
saiif to have been improperly instituted agJiinst tlicni in that Court. 

7 Bom. L.R. 289 30 B. 81. Y 

« 

(i) If a person stands by and allows .another, to wit, a .sharer, to build a pucka 
biuldiiigon his land, Ifc must be considered to have acquiesced in the 
act, .and cannot iuic for the demolition of the buildings but only for 
damages or for rent of the land, W.R. (1804) 160 (107) . W 

(ml Whore a projiiietor was aware of the ei’ccti<yi of a privy upon his land 
and allowed it to be cqmplcfceAind to remain standing for many years, 
say .seven yoarfiat least, held that the C3ourt below was porfeotly jus- 
tified in inferring the ennsent of the proprietor. 17 W.R. 460 (408). X 
(n) Where a landlord passively allows a tenant to spend money in making al- 
terations and improvements on the premises, his conduct is evidence 
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I,—** An admission is a statement oral or documentary. ’ * ^(Continued). 

111. —Admissions implied from various sorts of conduct. — {Contiuited). 

of his consent to the alterations. Doe v. Alien, 3 Taunt. 28 ; Tay. Ev, 
loth Ed. p. 570. Y 

(d) Dotcriuination of the relationship of landlord and tenant which has pre- 
viously been brought about by forfeiture under the ternts of the hold- 
ing or by notice to quit is waived by the landlord’s suing. Roe v. 
MinshaL 1751), cited Eullcr, N.P. 90; Tay. Ev. 10th Ed. p. 608. Z 

(p) A defendant, who is a ruling chief but who docs not take objection as to the 

Court's jurisdiction, at the proper time, w.nvcs bis privilege •thereby 
and eanaiot raise it*for the first tune on fuither .ippe.il before the Chief 
Court. 09 P.L.R. lOO-l ^ 10 P.R. 100?!. A 

(q) Where a mortgagee accepts irregular pAvincnts as payments made in 

.satisfaction of a covenant in a inortgagc-dccd, which proMded 
for payment by certain kistalmcnts, he iiiust be taken to have 
wai\ ed his rights to enforce thts jiena I ty prowded for the breach of 
the covcjnant, which he had an option to enforce under the deed. 3 
A L.J. 409 28 A. 022. • ' B 

(r) Tu order to determine whether the judginent-delitor waiv(3d all irregulari- 

ties in the service of the previous sale prth.-laniation as also the issue 
of a fresh sale ])rocliimation, the Court inifst look, not merely to the 
petition of the judginent-deljtor waiving such in (*gul,irities, but to the 
whole proeecditig, in the case, and, parti(.nlai ly, to the Order made b> 

the (’ourt upon that pcfitioiu 2 C.L.J. 6S1. C 

» 

(s) Where a. phiiiitilT .subpauiacJ Kajah to prove the authenticity of a snnnad 

in virtue of winch he claimed to recover possession ui laud, it was held 
that the lestinioney of the plaiutill was stiengthcncd by the Hajah’s 
icfusal to coino into Couit, it lying with the Ibijah to robot the plain- 
tilPs evidence, or prove minority or some other pi rsoinil distpialilica- 
tion. 8 W.K. 4.03 (154). D 

{t) When a Zemindar comes 111 and gives notice of enhancement to a tenant 
on the first of the gi^urid.s stated in S. 17, Act -\ of 18.VJ, hctieatshim 
•as a ryot having a right of occupancy, per Marhbit, J. 14 W.K. 4 (Ch E 
(n) The fact that a son of the deceased mortgagor signed the mortgage bond 
as a witness does not render him liable as if ho were one of the mort- 
gagors. 7 C.L.J. 195. F 

(v) Where a party is questioned liy means of an interpreter, and answers 
through the same medium, the interpreter’s language is assimilated 
to that of the party, and may be testified to by an\ person who heard 
it, without siimnioniiig tho iiitcrpieter himself. 1'abn.gas v. Mastyn,^ 
20 How\ St. Tr. 122, 123 ; Tay. Ev. lOlh Ed. p. .545 ; Wigm. Ev. 
1905 Ed. S. 1302, p. 1G7C. G 

{w) Relief given at various time-i to a pajuper^ while residing in another parish, 
was held to be cogent evidence, though not conclusive, that he was 
settled in the parish giving the relief. R. v. Uarnsleu, 1 ^1. & Selw. 
877 ; Tay. Ev. lOtli Ed. p. 5(57. . H 

(;e) Where the defouc^iits stood by and did not /aise a single question as to 
the rates claimed by tlftj plaintiff either by hi.s written statement or 
the oral one of his agent, a fair presumption of admission of tho 
plaintiff’s claim by the defendants was held to arise from tho plead- 
ings and conduct of the defendants. 14 W.R. 1(6). I 
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An admission is a Statement oral or documentary. ** -(G(mtiniied). 

III. - Admissions implied from various sorts of conduct. —(Conhlfidcd). 

(//) Whore the paymoiit of rent is iiot.i matter directly in issue, and the ryot 
produces r/ffA7/i^rts to show in', right to the piesuiiiption, iiicaitioiiod 
in S. 1 of Act X of 18.09, if the landlord should not deny the receipts, 
admission is legally presumed hy the non-denial. .5 W.it. (Act X) 
(54). H 

(i) Where an .‘luoti uni purchiser merely withstood .i el.iim to ii iiio/iura} i 
tenure ad\anc(un)y a tenant w'lthoiit taking an} steps to legally qnes- 
• tion the tenant’s title, a prcsninplion was held to arise in favour of 

the title. ‘J") W.H. '2S1 (2:V2). ' ‘ K 

{flit) Ikiyment l)y a tenant under the landlord 's directions to another, or for a 
specitic purpose i* . iaiitaiuouiit to .i paMiient to the LiiiJlord hinisclf, 
and a siitlicient answer to a suit foi rent by the landlord. W.R. 
(ISdl) Act X 112 (118). L 

• (55) y/c5/, in a d'ase ui;der Act N'll 1 of 1S8.'> (llcngal Tenancy), that whether 

there is nhandonment or not in any individual ease, is a (luestion of 
intention to be determined upon the facts of the particular case. 7 
C.L..]. 72. M 


( 48) Principle on which admissions by Conduct arc rendered relevant. 

((7) A party’s admissions b\ conduct .is to thecMstencc or non cxi.stcnee of any 
,m,iteri.il fact are generally relcv.iiit .igainst him {Motiarlj} h.CJili- 
Ji'ij., Ij.H. ,7 (^blh 814) ; and ovidenee it) explain or rebut such admis. 
sions IS relev, mt in his lavour {Meikuish v. Collier^ 15 878). Such 

admissions arc ju'opeily originfil ♦•viileiice, lelov.iut either as eonstitu- 
tiiig, totally or partialis , Iticls in issue or rekw.uit facts from wdiich 
the occirronce or non-oc^-iiiTeiicc of a lact lu issue inny be inferred. 
*Phip. Kv. 1th Kd. p. .yj8. N 

(/*) The \anous sorts of condueL which aie icceivcd against a p.irty arc not on 
piiiiciple to bo el.issed as admissions, Imt as eondiiet lifording circum- 
st.intial lufevericos Wigm. Kv. 1905 Kd. S. 1052, p. 1222. 0 


(41) Insijances where various sorts of conduct were held not to be admissions. 

(5/) Where a plaintilT contributed his share ot [»rofit and aflixed his signature 
in the patwari’s diary as lamhardar, Judd that his acts did not consti- 
tute an adniisbi()n of the defendant’s title as purchaser. 1 Agra 228. P 

(5) Where, 111,1 former suit, the pi, lintill, under .i usufructuary mortgage, 
claimed reco\eiw ot th§5 mortgaged property on the allcgiilioii of satis- 
faction of the principal, bs reason of the prolits exceeding tw’clve 
percent, iiitoicht, hut having failed to prove that allegation, his suit 
was dismissed, Judd that the ea.se then put forward did not amount 
to an admission tb.it there was an agreement to pay twelve percent. 
lHW.*ll.r,2, Q 

((') Where the defendant's claim to the propert y of (I depended upon her 
establishing her mothe.r K’s divorce from a certain person and her 
subsequent marriage to 17, a documenl., being a certitied cope of a 
statement by the defendant’s mother in i^crimirial case lieanng the 
heading that it was the (Jepositil^n of K, wife of K —not of Cr— was 
held not to be aniidmission by her that she was IVs wife, the heiKling 
)>eing no part of her dexiosition proper, .ind it being a wrong descrip- 
tion. 26 A. 108 (117 & 118) (PX.). K 
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2, - Or by an agent to any such party -authorised b} him to make 
* them. ’ [Contimml) 

'(^1) Initances of counsel’s admissions held re\evajxt.~-{Conclude(l) 

(z) A notice to the solicitor, which iilonc will bind the client, must be notice 
in thiit transaction in which the client employs him. hhdlH v. 
Henvett, '1 Ifnrc 402, cited tv Boin. L.K. 657 (573). T 

(n-1) Service on a duly appoiuicd advocate isoquivalgnt to service* on the client, 
iinlo.sH the Court otlierwiM- directs “ C. 30‘i. U 

(<j-2| Where a solicitor make.s admissions on me n lal of an action, those ad 
missioiks would hif relevant against his client in a new trial ol the 
same action. hUto : v. Larkina, 6 (' A* p ; Phip. Kv. 1th Kd. p. 
‘J‘J0 , Tay. Mv lOtb Kd p. 660. Y 

(a 'il Admissions made by solicitors aic soiru* times even eoncln. ive and may be 
relevant upon anc'\ tri.-vl of the same case, though, previously to such 
trial, the soltcifor has died. .ii»cl llie new ^fdicitifr has given notice •that 
he will make no .Admissions. A)oi \. TO.d t* (>; T:iy. Mv. lOth 

Kd. p. 660; Phip. I'^v. 4th P.d. p. W 

(a 4) Alter a solicitor i.*-' engaged in .i eansi , admissions made U\ his managing 
clerk or agent are genorallv admissible .as his own iiguinst his client. 
Taylor \. WiUavaTl H. A, Ad d46 Plnp. f’v. 4th Kd. p. 230 ; Tay. Kv. 
lOth Kd. i>. 562. ^ X 

\6-li Where a solicitor is Jilicady engaged ill thu ause, the admiasions of his 
managing clerk oi agent a re "generally nelevant against him, as*his 
own admissions. Ill f.i^'onr of the (liont, Anhford \ Prire. Stark. 
185, Phip. Kv 4th Ed. p. 230. Y 

(6-2) In order to make a paity crimiuaH} losponsible tor hie solicitor’s letters, 
It must bo shown that those letters were written in pursuauoe ot 
.Npecifie iu‘-trijeti(»ns from his client, and not merely in consequence 
ol interviews with, or of genor.il instructious from biai U. >. 
Downer, 14 Cox C 'tHfi ; Phip. Kv. 4th Kd. p. 230. Z 

(6 3) Vn attorney authorised to ajipear for a part) in an action has authority 
to refer it to arbitration without anv fresh authority to that effect. 
Farrell v. Ka.sterv CountiCi^ Hti Co., * Kxeh. 344. Pi eld Ev. Gth 
Kd. p. 87. A 

(6-4) An admission made by the legal practitioner conducting a case is suffi- 
cient in a quasi civil proceeding of the nature of S. 145 of the Cr. P.(\ 
Lo justify a ;>ragistratc in passifig an order in favour of the other 
party ; the fact that such admission w’as not recorded did not iuvali-, 
date the order. 7 C.W.T^. 351 (352). • B 

(22) Gounsers admisBions stand upon narrower basis than attorni^'B. 

The admissions made by counsel stand upon narrower basis, for, while the 
attorney represents the client throughout the cause, the counsel 
represcaitshim only upon the specific occasion for which he holds the 
brief. Richaidscux. Peto, 3 A G. 896; Phip. Ev, 4th Ed. p. 
230. C 

(23) Instances of counsel’s adi[niBBionB held not relevant. 

(a) A vakil in the Courts of the mofussil is not empowered to make admissions 
on points of law on behalf of his client, although he may make ad- 
missions on points of fact. 1 Ind, Jur. N. S. 65. D ^ 


tt\ 
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Or by an agent to any such party -authorised by him to make 
them.** {('tmthnied), 

(-23) Instences of coun««|^ admiSBtons held not relevant. 

(M The opinion eltplrasod bv a vakil, in llio course of argument, adversely to 
a claim, which ho undoriook to advocate, is not binding on his cli&t, 
when it is not ill aooordaneo vath the law applicable to the oaft-e , 
and it IS, clearh licit binding on the other contending defendants. 
18 M. 73 E 

(c) A consent, by the vaKil of a party, tu a decree bemg made in it, binding 
property othei’ than what the paifios to the wait ma} h.ave arf intoroat 
in, IS clearly a consent to what is beyond the scope of the suit, and 
f.ould neither fee binding on the party. (S'l^'injen v. Lord Chelmsford, 5 
K and N 890), nor U aetod upon bv thi- Court. 1 M.H.C.K. 423(4*20). F 
id) A counsel has no authoiiiy under an ordinary v akalatuamu to rcliaqaish 
a poltioii of the c'laim alie.idx decreed, and :iny such abandonment 
will not be binding on his client i H.l. R. (Ap.). Ifj ; cited in 12 W.R. 
279 (280), per Hohuou^c, J 0 

(e) In a security proceeding, where ihc Magi.strate treated the -ita/temcnt by 
the accused’s vaKii as an admi. sion of an intention on the part of the 
accused to commii a broach ol the peace and passed an order calling 
upon them to furnu-h secnntv , //cW that, lu sn<-h proeecdings, no final 
aetjon should l*e taken and no order having the effect of a conVictioia 
as agaiustn the. acciLsdd should be pahsod, vviLliout formal evidence 
being recorded. 1 fence Ihu* oidei wys set aside, 17 Jkf.L..). 407 = 
30 M. 3?0=‘i >(.L.T. 32'J (> C’r L. J. 27H. U 

{/) vakil has no power in triiisfor a decree J N.W'.P. 195. 1 

i(j) Where a vakil, upon .inuhtakcn view- of ihe law, went beyond, and indeed 
contravened his clients iiistiuc-fcion^ , bis eiTOueous coiisoiit ought not 
to prejudice* his clicMt. or operate as .i bar to his bringing a subsc' 
quent suit praying for tcliel fn»m ihi- (on.scijHOiicea of the eirrr. Ui 
SV.R.246 (247). J 

(h) 1’ho greatest caution .should be evercjsod l»\ the Courts bvfliro acting upon 

statements out of Un'ordmurv srope id a ViikiT.s authority in the parti- 
cular matter for which In* w.as employed. 0 M.H. O.R. 127 (J30). K 

(i) An admission by counsel on a point uflavv eainud bind the clie'nt. 13*1 P. L. 

tt. 1903 {folloiriiuj 98 f‘. H. isV.f). L 

(/) An erroneous admission ol a pluadei on a point of J iw cannot bind his cli- 
ent. 3C.VV.N. 222:=.20(' 2o0p252;, M 

j/f) A party is not bound, gencralh speaking, by a pleader’s admission in argu- 
ment on a pure question of law amounting to no more than hia view 

that the question is unarguablij. B Rom. h R 434 (435)^28 B. 408. 

' ( 

(/) A plaintiff is not bound by the .idmissum of his plomler, it it is erronemi.q in 
" law. 24 B, 360 (3G3h * N 

‘ tm) Where, in a suit to recover possession, the pleader for the do^ndants be- 
low made«a statement, before the Mquhiff, that if a thak which 

was not at that tinre in Gcffirt- could show that the suit lands had 
been surveyed as part and parcel of the plaintiff's taluk, his client 
would give up his claim, hrid that the statement was not within the 
scope of the pleader’s authority to make, and, as such, not binding on 
his client. 18 W.R. 43, referring to 12 W.R. 279. 0 
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2, —** Or l>y an agent to any such party - authorised by him to make 
them, -iConiiiiiied), 

{23) Instpnceg of counsers admissions held not relevskt^^^^^ontmueJ). 

I';!) Hie Court dcoliiied to ic;»aLvl .i pleader, that 

L Wit the previous tenant and hold t^Pwod after hei* son, as an ai - 
misMon of continuous hoieditarv holding, as of right^.- on the part of 
the plaintiffs, ou’wliom fho ou?/!> lay of proving suoht balding. 18 W . 
R. 60(01). ^ . J.V' p 

to) A refusal liy a pjo.ider to iiri*,o .t •|uo>.iii>t^of law is a mere admi.ssion of Jaw, 
whioh is not bindin'v^u ]ii.rt^ and the party may raise *the quo-^- 
tiojj ftn appeal, tbouj(l» not raised in the Court hcjlow. 9 C.W.N. 63;» 

-- 33 C, 257. * Q 

(p) Ttifiuot within the ordiiiin --ojntd.i p*e ider'n duLieo to glvc* up any por- 
tion nf (dif^nt's ease without his express authority, and the client 
will not he bound in siieh relinquishment. 12 W.R. 279 (280). It 
(7) For a case wlu rc, the, pleader , o! the accused h iving consented to thc*joiut 
trial of twoca“es whl(4i ■>u'jb(. not to be tried jointly. il was held that 
the con cut did not cuk' (ho 11 regularity, see 6 C. 06 (00). S 

/r) Tf coun sel willeait In- <‘lient‘.s authority and under a mis-appre- 

hon-iion of his in-.tructious ho canuol^ bind his client, Neale v. 
Gordon Lomio.r, <1902) A r,. tO'), referred to in Phip. Kv. Ith tld. p. 
‘231; Tay. Kv, lOtb Ed. p. 552, n. . X 

A counsel cannol, bind his client Jo giving up the defence on the oath of thr 
plaintiff. 3 Agra. 309, * U 

ff) Admisslono which a coun* ! nruh* out of Court^in a conversation with the 
solicitor of the ad v('r,->arv n\Q held nut to be relevant .ig.iinst his client 
Tlichovdsnti V. J-VM, I 51. a (1. S06 ; Phip. Ev. ith Kd* p. 231. Y 

{?i) Where, in aec.-e of special -Jiuh uiiv given, aconnsel, under a niisapprelien 
sion of hi.^ client’s muiacticns, and believing liimself to h.avc authori- 
ty, acts in fnet without i< lie e mnot bind his cliimt. Sirinfen v. 
Sivin/en, 1 C. B. NT. S 161 • cited in ‘27 C. 428 (449|. W 

• 

(r) In the absence of a special autliont>. an advocate is not entitled to admit 
the claim of the plainti IT and allow a decree to be passed for the full 
amount claimed. 2 I’.U.JC (1807-01). p. 527. X 

(ii:) In a ease of an indictment for iMuquiy (a nii.sdcmeanour under the law ot 
England) in which tin:: tittorncys on both sides had agreed before the 
tiia) that the formal proof rhoiild be dispensed with and that that part 
ot the prosecutor’s case should be admitted, Lord Abinger .said, “*l 
cannot allow any admis.'.ion to be made on the part of the defendant 
unless it is made at the trial bv the defendant or his counser’. Regina 
V. ThornhtlL 8 ( *. A P. 575; ( ited in i Ci . L. J. 171*(475) A Phip. Ex, 1th 
Fid. p. 11. Y 

M In a suit between L, an Htliduvit that had. in K’.s absence without 
his knowledge, been made aiubused by his attorney’s clerk during the 
early stages of the mit was held not to bo admisssibJo in proof of the 
facts stated ^gainsl K. ^Whife \ . iJoivHnf/i 8 Ir. L.R. 12S ; PJiip. Ev. 4th 
Ed. p. 240. “ 2 

(7f) The admissions of a party's solicitors before the oommencoment of litigk- 
tjon are not relova-nt c-gainst their clientfl„ Wagstajf v. WtlsoTt, 4 B. (k 
Ad. 839 ; Phip. Bv, 4tb Ed. p. 229; Tay. Ev. lOtbEd. p. 662. A 
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2.—**Orhyan agent toany such party authorised by him to make 
them , ' *- -(Continueti ) . ' 

(28) Instances of oounsel's admissions held not relevant. -[Conchukd), 

( ') Where a solicitor ilitidf' .idniiss^ions iii fiMiitl of his client, thev were held 
not to he admis.siblo lu c^ i loncc agaiiit^t the client;. WUllnms v. Preston^ 
20 (Jh. 0. 072 f’hip. 4th Kd. p. 220. 

\ 0 (() Nil admission** ni.ide h\ ihc miIiciL ji of .i pai tN in one action cannot be 
used against hiuPin .luothci , the .idmissions lioing more waiver of 
proof. fJlorlis(o)n‘ \ If'i/sou, 20 L J Kv 220 ; f’hip K\. 4t[i Kd. 
p. 22U. , " *■ C 

{hh) (.)n the •lUCsLioii wh<^)hcr .i dfbi Lj iIm plaiiibitf was due from the de- 
fendant or fioma third person, a idatenicnL made by the plaintift's 
solicitor to the defondaiitN sol ie’ tor in coininoii conversation that 
I he debt^was due fiom the third p oson w.?s held not to be relevant 
against the plaintifl Pi't< Ji \. Lijon, 0 C^.H. 147. Steph. Dig. 7feh 
Kd. Art. 17, p. 2S IHiip. K\ . Ifih Ed. p. 229 D 

(24) Compromise, what is. 

A compromise i.s not vierely tUi giviiiii up of a-u iiiDeM ib! ■ point, but it mav, 
and often docs, involve the giving up of soinctliing in ire in oonsidera- 
.tion of oliLaining a compen>atmg bonctit. each party giving up whed, 
though tenable, m i\ not be of much value to bun, as compared with 
the value of tiiat which he sovuros lu return (iCW.N. M2 (S7| , 
per Bnnetfi. d. ' . E 

o 

26) Admission in the course of conduct of case aii.1 assent to compromise, distinc- 
tion between* 

1,7) A distinction must, he diawn Indwcm .m .idini^sion made upon any pcmi 
In counselor \ iki! in llic i*'>'ir ‘,‘3 of his c indue? t of a case, which still 
leaves the ultimito decision of the c in tho hands of the Court, 
and a compromise a*,^cntc(l to. vvhmli roiilv bike.s the c.i.^e out of the 
hands of the (^ourt, so far as the detormiriation of any question of 
law or fact is convcnicd. and requires the Court to racroly record the 
agi cement arn^L■d u. b\ lh<* parties. (> C.^V.N. 82 (80) ; Timber- 
J€C, ,/. F 

(6) '(’here IS a considera i)b] difi'.M'ciuc l)cl >Noen tlie case when* a pleader, by 
way ot coiiiproinihc. purports t.o gj\c i:p ri right claimed by the 
f lient, or saddle him with a liability that is not admitted, and 
the caijC wlicic a pleader niukos admiss ous as to relevant facts in the 
usual course of litigation, however mm b those admissions aflect the 
( licoVs futere-.t. 21 !M. 274 (277). (J 

2h) Counsel poBBesses genera.} authority to make binding compromiBe. 

A Counsel pos&csFCFi a general amhorit / — au apparent authority, which must 
be taken to oontiiiue until notice bo given to the other srIo by 
the client lhaUr it hxs been dotermiued— settle and compromiBc 
a suit in which he is actually retained as counsel, and, in the exer- 
cise of his discretion, to do that which he considers best for tho^into 
rest of bis client in the conduct of the particnlnr case in which he is 
BoretUfmd. 27 C. 428 (438). H 
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2. Or by an agent to any such party -authorised by him to make 

them . " -{ContinHod). 

*(i7) Compromise outside scope of particular case, whether and when binding. 

Where a compromise extt'iuletl to coll iteral uiatterri, to m.itlciv 4 Uito outs,ide 
. the scope of the particiitar case iii which a (j')uii>cl wa^ retained, keld 

that, in ordei to l*iiid the client, it mii-st lie shown th.it the coiinsol 
had, from his client, a '^pc •i.il ,i.iiljliontv to cornpniiuitsc. and coinpro 
miso upon the di'tinite toini'^ set np b\ the»party. -27 428 I 

( 28) Caution necessary when attorney acts with view to compromise. 

• • 

“ When an attoincy goes to an iiclveifte p.ii't\ with a view to eoniproniisG or 
to an action, you ma-'t .tlwav.slook wifh very great care at his evidence 
of what there occ urred.” y)i;r Lord St • liConnrds dl, - lonli’ii v. Money, 
oll.L C. 24.1 ; Kiekl V:^ Oth Kd. p. DO. J 

(ilM English Law as to conipromisc by counsel. 

. » 

Idle English Law when »l lavs tiown the rule ibai a counsel h.is .mlhoiit} t») 
enter into a. eomproiuish on h.'half o! his eliorit goes a little too far. 
(i C.W. N. S2 187) , pel Lnnerjv»\ J. K 

(.'X)i Instances of counsers compromise held not relevant. 

(cO It eiinnot very well be .said that, because a party cugage'> a ccniiisel or v.iki 1 
to conduct his ease, lie, thorebv . also Hulhorisc's him lu enter into a 
(tompromis^ with his advers.irv.bL. W.H. 82 (87) . pci Hiomrrja , •/.. L 

{b} The principle that a counsed has an apparent.authontv tn coiTiproiiiis(j*ihi' 

« ase III which he i.s rci-amed and that the other side are entitled to rely 
upon the continuance of that .ipparcnt anUionu, until they receive 
notice that it has been deferiifined, does not appl> (o a case where an 
cxju'css 01 .spec ial authority is rcqui.site. 27 C. 428 (418^, M 

{(') It has boon held in se\eial caseHin this country that .i vakil, tliongh he is 
authorised tcj make binding adnii'^sion.s on behalf of hi*^ client in the 
course of I’onduetmg a ease, is not necessarily authorised to make a 
binding com])rnmise on hi, s behalf. (Hj.W.N. 82 ( 8 ( 1 ) . per Uanetja^ J. N 

tc/) \ i-oiiipromise entered into }>y .a defendant’s vakil without the defendant’s 
authority, and the decree passed thereon in spite of his opposition, 
were held not to be binding on him. 21 M 274 (276). 0 

(r) .\ vakil, \N ho i.s engaged to conducf a case on his client’s behalf, has 

ordinal ily no implied authority toeoinpromise it. Tn the absence of 
anv express provision in the vaka-liitnarnah, he can make no compro- 
mise binding on his client without the latter’s consent. 2 Agra 222. 1^ 

(/) Pleaders, except when .spra;iall\ empowered to do so,’ have no authority to 
compromise cases <a»nducl.ed by them. 2 N W.p. 149. Q 

161) Instances of counsers ooroproinise held relevant. 

(a) In an Engli.sh case, ^ a cjient held bound bj’ a compromise entered in- 
to and announced in his presence by counsel in open Court, although it 
was made contrary to his express prohibition, on the ground that a 
repudiation •£ counsel’s authority mitst be made openly without 
delay or not at all. Eufisey v. JCinj;, cited in Field Fv. 6th JEd. p. 87. B 
* (b) Where a case was compromised by counsel on the instruction of a person, 
who watched the case on behalf of the party, the compromise was held 
to bs binding on the party, if he ratified t>he acts and the compromise * 
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2, ' 'Or by an agent to any such party authorised by him to make 

them*'' -[Confinued). 

rveu if the pcrsou instructing bhoiild ha VO nu .l uthonfcy to bind the , 
party. eC.W.N.8‘2. S 

(0 ^ client employing an advocate bound by a compromise ontcrediutojiy 

him, unless it is shown that the counsel acted under any mistake ajid 
that some substantial injustice has resulted therefrom, and unleks 
the counsel’s authority is revoked and the fact is notified to the 
opposite side, 1.3 A. 272 (274) (F.B.). T 

(d) Au attorney in the Courts of Common Law has gencivil authority to com- 
promise an action, provided ho ac.t6 bona tide reasonably, Und not 
in defiance of* the direct and positive instructions of his client. 
l*ristivicL 18 C.B.N.S. 8()G . Field F.v (5ih 1Cd. p. 87; also, 

Tay. Ev. 10th Ed. p. 553. U 

(In the courts of chancery it had boon held otherwise -Sivinfeii v, Swin- 
« fen, 2/y-L. J.C^.P. 303 — but the question cah scarcely be regarded as set- 
tled. 21 M. 270). Y 

( 32 ) Partners, agents of one another . 

(<i) Foi the purpose of making otatoments with lofcrence to a loint concern oi 
common subject of intcrost. one ci-pavtiieris considered to be the 
agent of the others; (this rule is cu ictecl in a ' mi'^whaf. concise form 
. in S. IB of the Evidence Act). 11 G. 588 (591). W 

\b) A partner charges the p.artnersjiip by virtue of an agency to act for it ; ho\' 
far his admissions arc relevant depends, therefore, on the '(Joe trines 
of agency as applied to partnoVsliip. Wigm. Ev. ‘05 Ed. S. 1078, p* 
1280. ‘ X 

(c I f’artnery and joint contractors arc each other's agents for the purpose of 
making admissions against each other in relation to partnorsliip 
transactions or joint contracts. Steph. Dig. 7th Ed. Art. 17, p. 26. 

1 33} AdmisBloM of partners held relevant. Y 

(a) Admissions of one partner, made after the dissolution of the partnership, in 
regard to the business of the firm previously transacted, arc relevant 
against all the partners. Loo mi$ and Jackson v. JjuonnSy'6 Doanc’h 
Kep. of Sub. (.'ourt of Vermont, 198 ; Field Ev 6th Ed. p. 90. Z 
(h) Whore a partner makes admissions in fraud of the firm, they will be relevant 
against the firm. (Happ v. Latham, 2 B. and Aid 295), unless made 
collusivoiy with the othci side. {Fanar v. Hutchinson, 9 A. and E. 
Gil); Phip, 4th Ed. p. 224. A 

(c) III a suit oy two partners against a thud person fora debt due to them 
when in partnership, au admission made by one of tlio partners, after 
the dissolutiou, that the defendant had, after the dissolution, paid the 
debt was held to ,be relevant against both of them to prove the 
payment, pyiitlmydv. Draper, 1 Russ and ]\ryl. 191, Phip. Ev. 

4th Ed. p. 225 ' B 

I o') ‘Where three persons, as partners, sued a fourth upon an alleged contract 
regarding the shipment of bark, an aijjni^ion by the first that the 
bark was his exclusive property and not ihe property of the firm, 
was hold to be admissible as against the other two partners. Lusaa v. 
DehaCourU IH. and S. 249 ; Steph Dig. 7th Ed. Art 17, p. 2 7, 
Phip. Ev. 4tb Ed. p. 226. > B 
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* them. * ' —{Contimied). 

itfjf Where the eontractiug parties were three partners, it was held that any one 
ol whom alone could, by his contract, bind the rest for all purpose^a 
within the scope of the partnership business, unless, under the parti- 
(‘ubir circumstancoi- of the case, the pa rties are shown to have intend - 
cd that a certain act should not be l»inding without express agree- 
ment ot each particular partnci. WcfHale,M\. and K 

950; Iff erred to in 25 M. yHO C 

\J) 'I'hr .idmissious made by the luaiiagor at a biinkuig cujupan> as to its prac 
iicein inakiug loans i») customers arc relevant against the bank. 
Siinou}* V, [jtmdoii 8. f»anh, 1*2 ]j*T. -127. Phip, Kv, 4th Kd. p. 227. D 

( Ml AdmitiloDB of partners held not relevant. 

I a) An admission of tho partnership by one of 'several partners, m an action 
against them, was hold not to be evidenoe yf it against the others, 
until after such partnership was prcA'od by independent satisfactorv 
evidence. Xicholts v. Dowduiq, 1 Htark R. 81 ; Tay. F.v. 10th Ed. p. 
539. £ 

(6) An admission made by a partiiei before liie partnership ib not evidence 
against his co-partmn*. Tn'nley\ /Vi-fiuf. 2 Howl. A’ h. 747, F^hip. K\ . 
4th Ed. p. 223. F 

(f ) ill a suit against two partners on a hill of exchungo, signed in the name ol 
the firm by one of them ^uid given in payment of a piiviue deh^ol his, 
an admission by him that he had the othei's authority to accept the 
bill was held to be*no evidenoe against the ot hor. hUv pa'ite Ayaoe^ 2 
Cox. Eq. 312, Phip. Kv. 4th Ed. p. -m*. 0 
(d) S. 21 of tho fiidian Limitation Act, 1877 enacts that one* of several joint 
contractors partners, executors or mortgagees shall not be made liable 
liy reason only of a written acUnowlodgniont signed b> . or bv the agent 
of, any othor or the others of them. H 

(c) Where two mercantile partners were sued for .i joint trespass, an admission 
by either of them that he had committed the trespass was lield not 
to bo relevant against the othor, as it did not concern the partnership 
busiiie.ss. Fox 12 A. &E. 43. per WilHams, J; Phip. Ev. 4tli 

Ed, p. 225. 1 

(f) In an action by a seaman for wages against two persons, who were part- 
owners of a ship and also partners, an admission, by one of the two, 
concerning the ship, was held not to be admissible against the other, as 
it related to a subject merely of co-partnership, and not of co-part- 
ow'norship. Joggers v. IHnnings, 1 Stark. G4 ; Phip. Ev. 4th. Ed. p. 
225; Stepb. Dig. 7th Ed. Art. 17, p. 28: Tay. lOtb Ed, p. 537. J 

ig) Where bankruptcy or death severs tile joint interest of partners, the ad- 
missions of -the deceased’s representatives will not bind the survivors. 
Slater v. LaVJsoii, 1 B. & Ad. 396 ; Phip. Ev. 4th Ed. p. 224. K 

{h) Where bankruptcy or death severs the joint interest of partners, the ad' 
missions of the sutvivors jArill not fiind the estate of the deceased. 
Afkins V. Treihjold, 2 B. & C. 23 ;,Phip. Ev. 4th Ed. p. 224. L 

The admissions made by the directors ot a company at a board meeting ol 
less than the requisite number of members are not relevant on ir?< 
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them . ' ' --(C<jntiuned ) . • 

lujhiili. Ridhnj \ I^lumovih tianbini) Cu., ‘2 Kx. VI 1 , Phip. Iiiv. 
4th Kcl IK m[ M 

(/) 'Tho report* made b> iho diroctor.s oi a coinpaijik lo a njoetiii^ 

of tJie Nharcholdcrs are not ivcejvahle admissions on its behall. 

Mciu' hlxfcutor's, vfisc. ‘2 Dp (I.IM, A tl. f>22 ; f^lnp. F.v 4th Kd. 

p. 227. • N 

(35) Partnership books, whether relevant against partners 


\o) 3'lio prinaiplo on which partnership booths are evidence against th# part- 
ners IS that thev, 5trt3 the 'acts and declaiataons of such partners, being 
kept h\ themselves, or, by their authority. b\ their servants, and 
under their direclion and superinieiidence. HiU Manchedvr it S. 
ir. CJn., '2 N. A ^1. r>'i.3 /Vr Dmnian, VVigni. hh., 05 Kd. S. 

1074. p. 1‘iOM. ^ 0 

* ;5| 'sV he re th(3 entries hi partnership books are proved to have been made 
without the Unovvlegde of any particular partner, the*} will be iiiadnns- 
sible as against him. Unkheson v Smith-, j Ir. P\|. 117 : Phip. Rv, 
4th Kd, p. 237. P 

(r) Rntries in the borks of a corporation on private matters .ire not relevant 
against it.^ niombers— unless so made by .statute— ev’on though they 
have a legal right to in.spect, unless thoii .Acquiescence in the enlties 
IS shown. I fill w Manch^stf'rCo., 5 B. A Ad. HH(*. ; Phip. K\ . tth 
Rd. p. 237. * • g 

(3b) Principal, whether agent of surety. * 

\ principal, as such, is not the agent oi his surety for thi' purpose of making 
• admissions as to the matter.^ for which tlie surety gives no security. 
Steph. Dig. 7th Ed. Art. 17, p. 27 K 

(37) Adniiisions of principal, when relevant against surety. 

(u) 3’he hare adinissious of a principal, made aubsequcn t tv the tran.saelioii 
of the bu.sinoss for which the surety is bound, arc not relevant ag- 
ain.st the .surety, since, as the .surety contracts with the creditor, 
there is no privity between the principal and himself, fkiut v, Coofier. 
DM. A \V. 701 , Phip. Rv.;4thEd. p. 223. S 

(5) in a suit by a creditor to recover the amount of his debt from a person who 
had become surety for the debtor, an admission of the principal debtor 
.IS to the amount of the debt is not evidmee a.s against the surety . 
A W.N, ( ID07), ‘>J3- 3 M.L.T. 62. T 

(e) A judgment or .award against a principal is not relevant again.st the surety, 
without a special agreement to that oO’oct. fie Kitclmi, 17 Ch. D. 
668'; rhip. Rv. 4th J«ld. p. 223. U 

(d) Where a person stood surety dor a clerk, who, being disniiKsod, made state 
meuts as to moneys he had received ai^d not accounted for, held, those 
statements were not admissible as against the surety as admissions. 

' Smith V. \V liippi'tufhnm , 6 C.and P. 78; Steph. Dig. 7th Rd. A‘t. 17, 
p. 28. Y 

(/’) A sjirety will not be deprivecl of the benefit of the Statute of Dimita* 
tions by the pnne^ipal making part-payments, where the principal and 
3 uret> execute a joint and several pro-note. Cockrill v. Sparkes, 1, 
il. and C. 699; Phip. Ev. 4th Ed. p. 225. W 
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2. -“Or by an agent to any such party— authorised by Mm to make 
* them. ’’ —(Cniilimted). 

(tf Where, how€iver, the surotyV deht .irises upon d. separate guarantee, the 
liability will bo nthovwisc. f^r Powers, 30 Oh. D. Phip. Ev. 4th 

Rcl. p. 22r>. X 

(/; The ileciaration.-' (*l a principal mri\, in Mime ca^^t'S, though rarely, be rcc 
Icvani agaiiiL-t the aiiroty: e 7., enl.ric.s made by the principal debtor 
in the o.omso of Ins duiy, or whereb} he hfis cbnrgod himself with the 
»oc(ipl. ol money, will, ('erttiinu , his deeth, be admitted asevi- 

dcut'e a^ani'it the siim-I.v WInhiash v (rcotae, H P and C. 500: Tay. 
Fi\. llTth Fd. p.ool Y 

[k) \ Min tv IS (.■ousidercd .ir, bound i*nly toi the aeturil cnndiifst of the party, 
:ind not tor vdjalc.er he migld •..i\ h‘c had done 1 A.L J Art. 2.Sr> Z 

(SH) HuBbaod or wife agent of one another 

A luisbiind or wile in tv in the culinary \\,is , boe-'>meiUj*.igent. j>ue for the or.her 
and I, lie agen^^ adniuvMon-. aie then admissible. But the nttore mari- 
tal relation diji'?s riul nf ni.i.ke ihem a^c nt^ WIgm. K\ . ’05 lid 

S. 107H. p 12S0 A 

rj9) Relevancy of admissions of wife against husband. * 

(/t) '^rhe -idmisi-ions <*(' ,t wib- bind her husband, only wbeif ^hc was authori'jed 
* to mnkr thi'iii J'lrwi 'ir.' V iV/nndr’i/., I Rsp. 112 'ruv Kv 10th Ed p. 

i4t) . , B 

* 

0)Tht adinusum (d flic v.itc <>f ,, person, aceusiMl of ot'lence> under S.s. 39 and 
11 'll (he Ex( u* Act (XXtl of l.Sfil ). would, bi evitboit'f against theac: 
eiisod jf (he womaij had been,«exp»rs.sly or iinnliedly , .lutborised by iho 
aoeiised to niako ir nndoL’ the circumstance.*' of thr case, fhendmission 
vv.nbeld 10 bi rrubm^sible L.B.B, (1872 1892), p 350 C 

Where a luisliand alioued hu wife to coni col corkun [U iipcity and to mortgago 
it, ,vas held lo bn hi ' .igent and he bound 1 a hm aei W.R. 
(1801) 318. D 

f 

{cl} Where a pei'son .illnwcd hr v Ue to carry on t,he busines.'. oi hi.s *,liop lu his 
.ibsonee st.iteinent.- 111 nlc by hei that he owed inoney^ tor goodj? .su]j- 
plied to the sb »p, wei- lield to be relevant against him, a.a admi.ssionri 
b\' an agent. Clifford v litirfon, I Bing. 199; Stepli. Ihg. 7th Ed, p. 27. E 
Where a wife, by the h''',b.aid’s authority, cairied on a business and atton 
<lcd to all the roecipts and payments, her admK',,sion.s to the landlord 
of the premises as to the uukiuuI c.f rent were held not to bo role\ai]^ 
against the husband, VeieJlNi v, Fuotner, 12 L.-J. Ex. 183; Tay Ev. 
10th Ed. p. 560. F 

ff) Where a wife’s admission was tendered in evidence to pbovo a* slander by her 
husband, it was hold to bfe not ^dmissiblo Tait v. Regga, 2 T. R. 626; 
Phip. Ev. 4th Kd. p. 229. Q 

^0) Ota^p'Sheriff whether agent of shoriS-'P/oof of inch agency 

{n} Admissions of an lender- she riS in his official capacity are relevant againnt 
the sheriff ; rolationeh^ betw'em them being that of principal and 
deputy or (fjrMu.vi) princiiml nut principal rmd agent, it is not necesiwry 
i.’o inquire into tlK^'oO.fpe of the depmty ’a authority, ae no action llev 
against him S*>(rin'bttn ▼ 4 B. dr Ad S4fl : Phip. K'v. 4th 

SR, p.3fS4. B« 


*, 11 


SO 
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J, ~**Or by an agent to an) such party authorised by him to make 
them,*' 

ih) 'in70 iiv* of i>l ii d(.put:> s}|/‘rin a^itin^L his yhoi’it) to rei&l 

on ,in .ippljr.) Inon of rihc tln-i r\ of SnoirbaH v-. (ioiuh'icl\i\ '4 

B. .uid Ad .'>4 1 Wii-^ui. I'M S. 107.^4. p. l^HO. 1 

io( \ hiujifT. not, boinj; tbo ^iononit officer 'f a sheriff, .igoticy in the particuhir 
instiuic..' must Iv sliown. ehon his iidniissioiis will be relevant aKain.si 
the shonf’f .M the f>i(lin;u‘N Xtn'fh v yl/f/ps 1 ("amp. HHO ; Phip. 

Mv. flh IM^’p -'.^1 J 

(114 Receiver, whether agent. 

\ appointcMl !n .‘i^) iin u -nil. instituted l»\ the croililor of a 

d'ooa'M'd pi'i'scto Lj^aiU'-i his execiitoi. is not an .ijfi'Ut within the 
niOiiinn.^ oi tS Id flt the Limitation .Vet He is the aifent iind 

an tiKicerof i]u‘(,'.nii' In d.'iO K 

(-4J) Jeterpretr. whether agei^ 

v n inti I prcU ‘1 nuiv bi mmcvit' lo ( on\ ci st'. and ilnni Ins tianslation s 

avlrnis-ioln as ,iu a-'-id admission, withoiil c.illinghim lo the stand 
But o<hei\\e(‘ hi*' .‘vfr.t judn lal sidtriiumts arc exidudod h\ the hear 

■..n nih' \'v hjm I'"'. bid 1078. |> L 

«• 

(hh Manager of Hindu family, whether agent. 

Till’ Words of iS io (ii LX.'i 1-^71 must bi* < nnsti ned slrn 1 1\ and the mana- 
, '.'iM' ot a Ilmdn I imiL , •< annot, a^ 'iioh, be hold tobcanuRent 

• ucu-'ialfN o, .pecally anthonsod bs his eo parceners for the pur- 
[)o''C mentioned m iI.mI section. ? Al dHo (.^80). M 

J, Statements made by parties representative uniess character*', 

(I) Representative, meaning and scope of. 

{/il Thepinnai'N lucanmLr nj fheteiniA* icprc.scntative’* and “legal loprcscn- 
tal ivc” IS e\e. iiffn n( admiiii'-trator .Vs .‘^iifb of a deceased poison, 10 
t A lM.‘if4H7) N 

(0) 'Pho Lomi.^ in Indi.i hiM iioi eimtinod iho terms “ ropre.-iontativo’ ‘ or'' loyal 
ro}nesi>nlaliM , i»c»e those u-rm.-' lni\e been used in the Code ol 
Civil Bioiediitc ii, ilieii prmi.nw ini'aningof an cxocntoi or adminis- 
Irator lf> \ 0 

(r| \n exeentnr. under V- i V ni HS1 . was held to be the legal ropresontat ive of 
the dcciased lvefi>M> jui'bale S B. ’i'll, n/r^/ iif IC* \. -188 (487). P 

fd) Where a Hindu cNCciilc'I a deed (d gift in faNCiii of his wife and the rhicd 
was rcgisleicd, i ul»M*<jnent tchii death, on the admission of his widow. 
J/rbi tjiat, IS the ^idow would have been if she had applied, entitled, 
in the r-ircumst.inees of the case, to letters of administration to his 
estate, she was his ro|trei?entative, and, as such, qualified to admit the 
exeiMition of the deed, so as to render t>rt' registr.ation proper and offoc- 
tual. 8;i 0.084 lOO.W.iV, 717 Q 

(e) The discharge f»l her husband 's debt, whether barred or not, being olcarly 
a pions duty on a Hindi; \vidow,€and sin* also being the representative 
of the inheritance, toi tin* lime being, a mortgage by her would clparly 
hind the reversion b\ Hiudn Law, provided it wa.s executed b 07 Ut fide. 

18 M. 189 (100). ’ R 
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3. Statements t\fade by parties -represen tattwe- uniess— character, " 

—•(Coiitth 

(‘Ji Reppesentative capacity, when ceases. 

Wlmii ;i suit ti» icfovt'i' on bHnilf of bis^iiijor son or 

• <iii\ minor, bv the death of th it imrior, his ropreMmtativo capacity 

c omes to ,iii end. and furtlnu’ steps ni evpLaition. oi otherwise, must 
he taken l«y the legal representative of the deceased plaintilT, whoever 
that may he, 1 1 W, H, 10*2 S 

(B) Decree against non existent person, effect of. 

* If a suit Js hro^ight .igainsl ,i non-e.M.sttnii pc‘'-*in, a-- repiescntcd V>y an existing 
person, .iinl a decree in that form isp,i.sM\l. a decree is obtained Hgainst 
no one .is th^’ defendant does not«<'\isl, and the representative is not 
sued as a defendant 1 Bom L.R. dlO (‘ill) T 

r^i PrinoipJe of relevancy pf representative's admissions. ^ 

{ft\ T)ie .idnnssion.s ( t a n‘pio.s»>nt alive ni.nie dimn;; the endurance of that 
cap.ieiLv .lie gMieialiv *u-levant against the priueipaJ, though the re 
pto.sent<itiV(‘ iii<i\ be.i, nii'ie, noinm.il j>,iitv or haie trustee, wluise name 
IS used onlv t.a pmpoM\-' toi ni. ,l/o>io/7//s /> (/. fh /i*//.. li.R. h 

J] 1. I'htp. Kn, 1th Kd. p ■2i'> XJ 

(h) V\ hen a [lart v i'* .siied peisonailv. an\ a.diiiissJuii made l\v him on a pi'c- 
• vious <'oeasK)ii while sust. lining .i icpie^'cntaiive eliaraeter nia\ be 

given in cA'idciice .ig.iinsi him. 81 an/on v. Pm-ivaL o H.L.C. ^57, 
I»hip Kv. I til Kcl p 2\() Y 

(r) When .i person i.s .sin,<l, is suing, a > .t n‘pLe.Ymt.iLi\e. his pniiLapaJ can 
not Im‘ alTccted h> hi.s aiinn.ssions, made befoi'c sustaining, or after hi 
h, IS ceased I't sustain, Mi.it • apjic it> . W/r'i 7\ //.s7t'e ?. UiivHvq, 1 
B. nil, Phip Kv. Ith l-:d. p. 210. W 

p/) Where tlio parLv hU(‘s in .» .'e/i/e'M'U/u/i'V eiip.ieitx , as U iC'li'c 

lor, adininistraloi , i.r Mu liKc , the iepieseniati\«' i. ih iiini 
Irom theoidinaiv « ipinilN ind 'Uih admissions made in Ihe hnmei 
.ire reeeivable , in pailiiiilar, 'latcmenN made before o!- after 
mcuniben' V .1 r.- n.admi''>-ibh’. l']aii( \ 4 I'onii. Ml. 54H: 

Wigm. Kn.’ IWa Kd S 1071 ., p 1*27 n X 

h7 ConverBely, his aduussKius .i- e\ei ntui (>i iho like umild not be rcfciv.ihle 
against him as a party in bispoi-^onal e.ipacity. Wigm. Ev. ’iy05 Ed. 
S. li)7<i, p. J‘27.'i. Y 

o) Executors and trustees Instances of relevant and irrelevant admissions 
such. 

(o| The admissions ol the oxecuUu of vi donor must be triMted as the admis 
sions of the donor. 1 W. U. 8811(340). Z 

{h) Where one of several tnisteos. who* a^jp personally liable, admits the receipt 
of mnnev, his lAl mission will bind the others, i^/caifcw dW-kson, 3 B. 
k (). 421 . Phip. Ev. fth Ed. f. 222. . A. 

(e) The acts or admigsion? of one of several exec^utors will not be binding on 
any surviving executed:. Slcbter^v. Lawson^ 1 B. k Ad. 396 ; Tay. Ev. 
10th Ed. p. 638 ; sco K.ime cusc noted * B 

(d) The admissions mad'3 by an executor ate not admissible against an 
administrator a^ppoiut-ed during the absezico of the executor. Huth v. 

2 Moo k Bob. 162 ; Phip. £v. 4tb Ed. p. 222. 0 
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•i. ** Statements made by parties representativ e unless -character • ’ 

-iCofihiiucd.) ( 

(/") It IS doubltvil ^vholh' ' iHi oxpu'-i' ])ronii^*<.' b,' nii -• i.'\ccutoi jh his roptCbUii 
Tiitiv*' c/ip.icitv will hind thn roniAiniug uxomitors mj thoir reprosoa- 
(I'llivo (ihiinu'tjt'i ■' Tiil/och Duun. . AM HO, {ipprovod in 
Bcholn, V Walfoa n L.d Kx i'l : Tii-v. lOv. 4th VZd. p. od7 D 

if) Admissions ili.ido hv ^,n .in.- n<»l rt'lfVfiiii itj'uiiisi ihe hoir ur 

dc\ isfo where the l\v«' eapACil-iC'' /trp distinct. PuhifUiL Hdleb, 3 

Kus-. . Fonihani v. Wni/i^, tO H.in* -217 . Phip Kv. 4th Ed. p 

21«. ® 

I 

{tf\ VVbeic .1 potion vvli um.idc .in oimi.-.'^ioii "t '(.iiii fri-'U .ittevwacds 
tippoLiil cd the executor 'f anoihcr, his previoti-^ .vlinisMons will not be 
rcJcN Milt ill tin aotion brough* hr him i-- -m-h executor f/cthtr v. 

hJdmou'U. 2.0 L.J. <"n 120 . Pbi.). Ev Ith V'aI. p. 2J4. F 

. Ih) Whore a (•■'•rhn'n pronertv h.i-i b\ vill luv ad 

mission hy part,... (iMi i.h m 'h - o ^ iit i.o fli.j will would not 
bind the c.st.-ite of the l^'oe and lb' v»1m!>o o ot one ovocilLor 

would not bind anollno*. at any i ite, it t]n^ •idnii-'Sit.n wa^' not made in 
thecharaefQ)' of f xcv'u^or 3 W R. Oi-t. G 

(tl An adinis’;,iou of the leocipt oj' m<»iioy In one .>1 -'‘vei.il triintt'e -i. who, 
thou^<)i joint defencLints, were ml j'^rvunilly iiahle, will not bind i/ln 
oLlioi . Davifsw Jh'l'ic. Ksp U)1, Phip. Ec. 1th It'd, p 22 Tay 
Ev. loth Ed. p. 037 ' fl 

t) Where tvvn ewvutoi- \\t>re >.n«*‘d is m h <>n a ei>\enani l.y i iisstalor fe>r 
fpaio< onjoViiHnii. the pl.iinlilt to establish (hi^ f w.i-., noi allow'wd 
to put in evidence a dpctariit-ion by one of the defendants, to the 
etTecf ih tt in- iinfl hu i-defendaiil both Imd .i l.iw ful litlv in then 
" h'n riff Jit ihruiigh the* testator, since this .idnin.'-innhad not bo'^minade 
by the p.irty as oyceiu or 111 relation to a.T)\ mattei toiiclnng the 
tes*atcr’s estate: hut it simplv referred to ^o)m.thing of which the two 
deffiidiiils had f ilren .tdvanta.oc in r.hei • 'frliyidual r-apacities. For v 
Watevi^, 12 A A E \:\ Ta^ . Ev 10th f'l i |> ').37 I 

f6) Instances of guardian's admissions held not relevant against minors. 

In) The giiai'ii.to of ,an mhinilnis iii» c * t.o hi>nl limi On .idiniS'.juns 20 \V 

K 223 (221). J 

(6) 1 lie pj viu.'iit hv the Coiirt. of V' ;iid ' of th** v^-venue du*- trmu the other 
^h.ii'e-lji’ldorr^ .’.s well i' th-i iivio"’ own -'i.iri' to save the estate from 
-ale was hold riot to he an admission d’ the nnuor’.s lialiility for the 
OACc.-s revenue paid. 21 WMl. '2o3 {2ol). K 

(c| The declai^itaon;, i next friend or guardiajj .'pmioL ivhivdut against an 
infant plaintiff as, though tho names of Hic-sc pc 2 ’r;on^ may appear on 
t.hc record, they .arc riot } e.’illy parties p tho suit, but simply olTiocrs 
of tho Court specially appointed to look ailcr the iuLcrciita of the in. 
f.int. EcclcifAin v Spoke, .ilias Peif//, IGSO, Garth. 79; Tay. EV. 10th 
Ed. p. 532. - Jj 

fd) Although a guardian raighi havo authority to manage the estate pf his 
wards, or, possibly, even to moke a partition, it docs not fpllow that he 
would have power to mal^o .idmissiotis of previou.s transactions so as 
to bind estate of hi» wardi#. 10 G.E J4. 377 (330) (P.C.). M 
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S. **Statement made by parties -representative unless character. ” 

icj Tht’ .lokiiovviiifliiuw.ti •»! .t {^udJ'djrni winild iioL NMthu» Mini' lioins oUiur 

wi.se tiiiio biii-rnii, tbi.* i^uanli 111 i.*» in't I ))r "f Viih ‘20 

It 01 (74) . nrrrmlctl in 20 H. 221 ' N 

It js MstfiliJishod Ijiw liiai u- i mini Imui Liii> Hfiid s '.ixcupi 

* by a ilocnmoiij f)nr|inj-(,n)t^ bnifl ii 12 (' VV.N. 2')h , S<if» p 1147, 

Ijowevt'i . 0 

{g) A ‘iuardiaij bind imn**. ti\ a pt- 1 ('.ahq.iui M ,S'J’2 

= 7 H7 * P 

t 

(k) A ;.*iiardi.ni, nndiT ( t»« ndi-ui^ .ni'l W.nd, \cl, li.t- n - fin'.vi'i uii'i<.‘r , 
1!) of thiJ 1 iiiiiitatioii Awli. tiO .1 nnw pi'i lo-l of limitation bv ,ir- 

bnovvlod^^iiiL; .i do'bi.. so .i^ lo bind tim mMU)r 2(1 bl i;)2l. Q 

( 1 1 A prison iij'jirh bv n i u o) b- i <i m • r b“ n • 'i h ■( ,i no ii ilii* .i 1 .■ u u'l lan , 
h.'i'' IK) authoi 11 N (o ni.ijvi' mi .n-lcnowb on bniill ol iiinioi t> - o 

.ivs to yM c <i cM'ditiOi .1 firsh si irt (oi 1 hr ]K inul of (iiniittion 14(7. 

J.02 (20b). R 


(M All .irtoiiut stilrd I'MiMsl. oiinx i MM'.o iinti-sji i.n shown tin. ( 

I hr .irl, of tlir “ii.ii di I’i 1/1 lli' miU'-roj th > sri i innii'ii f ol tin -iccoarit 
u.is bnnrfici.i,] f * (lie Milri.'^l of i.li ‘ mm n 112(1.111. 3 

Thr proposition lliai i oiiirdnin ol a mn «j tn mo! Iniol hi w-iid p. » 

hv a, sinijiM roiil.i’Mi t , nx .i l ovou.inl,. o» i»v am proiniii' !o pi/. 
Mioiiry or d'l ina^i"- i> ''irop / 1 lot hr inidinraLion tjiii ihc pi'()nin. 
mil iiotbiiuMlK minoi, nnli'^mt b.i.s lirrn iiniUr nii'irlx lo kct']' 
.ilur a,di!l)l. lor vvlii«di tli.'' iid spioprrls is]i,ildr 12 t’ W \ 2b(). T 

(L) Whore tin. maii.ij^ci <d an xst lU, untU i ibr t‘')Uil ol \\anlb. made rrrlain 
staicment-^ .idimltiii';. lii f< rr i s».jlrjii,ijf dfiieji thr rlaim ol .? 
pei'SK/ji. r/o, his hiuMiri. win* <ilie.urd hiiiisull t'> bean lUidrr-propije 
toi , and ol)r„uneti .1 siib -I'ld Ir m<*n( .i-s siirli iiiMin -pi opi letor. Within 
the me mine ol An \.\V] ■«( I ■>!»•) ii \v.j„ held ihro Ihi admifasion 
h.doro the Set! Iruienl Coiirl w.is nol biiidm;.; mi llir minor undoi 
thr (kniit of Wards >i (■ sb;-J iV Sbl) (P.C.,) ‘-^1 l.A L(j7. U 

|wt) The .sigu.iLare ol the gii.iidnin oj a- imno'' i.r m aoknovN iedginutil of a 
debt uaniiot, uik'u-i 8 Id f*t thr Minjitaiaon Art. la- csnjjaidered siich 
ail aokriowledgniont m wiiianp js would givi*. a new peijod <if hinila- 
tion iirambt tbt3 miTJoi , ihr si-pi.n'ji-ts ,,j ynnidian no! briny 

Mint'imount to ayigiiatair, bs tin- piirt.v hiaisoll IdCL.K. 112(illi Y 

7) InttancGB of (guardian’s admissions held relevant 

• 

ia) Where a eompromifje, made on bulialPoi a nimor ui virtue of which hia 
rnothor conveyed apart of his ^oaian lauds to eerlam third povbons, 
was con tended to have been ratified by him biiicc he came of ago, 
in proof of wjiich certain receipts given Jjy the minor to the defend- 
ant, after ho came of .'%e, were^addui'.ed in evidence, Htd that the 
admissions, which these documents c‘<.in lamed, that the *watan land 
occupied by the dofciidaiit had been given him as having fallen to hi^ 
share, though undoubtedly evidence against him, were not evidcuco 
ofaoouolusive oharaotor. 10 JS.li.O.B. dll (818). W. 
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3. **Statemeni made by parties representative -unless -character,'* - 

{CnntinUt'tJ} 

{(i) \ ih i‘oiu]>hUmii , i»i rho o!iiuun\ M»ursf of uiaiidfiemcut* 

oitlK'i Lo .ickijow Iccl^^o ii (lol)t dill l>^' hi^ nr Jicr waicl, (»r to make a 
pul p.i>jn(ojL or t«« pav iutou'-'l l.S M. |457), foUotni'Hf) 

M. ill. ' X 

(i ) A miTiof NMil lir linund l'\ tlir ot 111.' d util to it ho tbo iiialtci's 

in dispute to .») lilt irii ion, li there i^- no Inuid oi f^ros-. iie.^ligoiict;. 
.iltJumgh tilt Loan, hits not. iiiitloi the pro.lsl^ll^ i^f" S. C.P.O-- 
^.im^tionod the .igieonioni Li^iclo,. 2 A L./. H);J- A. W.N. ‘ ( 1905), 
171. Y 

(i/l A j^Uiuduui, iipiiomtoil uikIli* till' < 1 u.irtli, ins .ind Waitis Aft. r-an sign mi 
.icknowledgimnl ol haluiiti in lo.^-pct i id, or |m\ in p.irl the pnnoipal 
< I .1 dolit ^o .is 1,0 oxfeml the po) lod n] iiinit.ilion .ig.iin.st hjs iv.ird in 
i< oordSncf )\ ith Id 'iO of iht* Linfitalion Act firovided it he 
sli-)\\ii III fM'di ciisc iluiL the giMi *h,tn ' ,u*l w.is foi I ho piotticLjoij oi 
l*('nciii ')i tbi wartl's prt)pcrl.\ . Ju H. 2'2\ ijdi; • oven 

^0 n. t.l Z 

(Si Duty of Court regarding* adniissions on behalf of minors 

Where an issm is fru-n ndweiMi a [lerson o! in.ilnic m.iis.^hiI an ml. ml. it is 
inonmhent on I, lie (lonit to l.tkc (,ire that nothing j.s taken asfuiniit 
icd .igriinsi the inlant unless p is satisfied that the acjmission is 
nj,i(lu hv sonic oni.‘ <*oinpeteni to linnl the infrint and fully informed 
upon fh<- laeis 2\ W H. 'I2H A 

(9i Relevancy <)f admissions by managing member of Hindu family^ Admissions 
held relevant. 

ia) ' eompi omisc (’III t led 1)\ * h»' Ifitlnu ol a joint Hindu laiii'lv wherehv In, 
agreed to a pai'titi ni oi the family estate with other e.o-shaiers, vvh.s 
held to Im‘ binding on lii.s son. 1 A. Col j(355; , u'fvtuu! lo in Ifi A. ‘23J 

rim. B 

(hi Idle ai 1;.-^ done i)\ tbelaiiici ot ,i pnui. Hindu lainil;.. ol whieli the father 
as tile iJi.ui.tgei and v\hich he fiillN rcjneseiiiLd .is siieh iiianugui, 
Ai-i'i' hekl lo bo I'lridiiig on the oihoi luemhii' i 1 ih*‘ iainil} . in the 
alisenco ot Iraud oi <ollusi»*n. Hi A. ('iyo. C 

(i ) Whcie 1>\ Hindu Law\ ihc nuuuiger ol a taniilv li.is under eertain con 
(litamis auMiont'. lo i oninuJ <lel)ts foi "Inch ilu tamjl\ is liable, he 
ha^. b\ the s,mi< law authorif.y to aekuowledgo the liability ot the 
bijiiily lor the debts w Inch he ha*^ properly I’ontracted. 17 14. ul‘2(5i t). D 

((/i Thi- niaiiagi'i ot a Hindu fainilv has aiithuntv to make payments tor the 
faTml\ ; he h.is the '^mfie authority to acknowledge as he has to creaH- 
.‘lebl.s, bnl h(‘ ha no po\ver lo revive a claim baned by limitation, 
unless exprcbsl ' nilhtfu*ihfd ‘o ffn ,o. o 1^1. Ih9 (170) (F.B.) . cAted in 
17 B .'>12(51?.' E 

• c 

{e) Whore the inanagmg racml^'u-r of anoint undivided Hindu fruiiiily hma Jlde 
iold, after the djc’ath of u. widow, a portion of the property to discharge 
a mortgage, cieatod. botw jUU by hoc, in the <lue pertormanee of bor 
pluu^ duties, aud tu save the rest of the property troin litigation, tbe 
sale was held to he binding on the oo-parcenery, 13 M. 189 (190). F 
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J. **Staiements made by parties representative unless character,** 

iConchnicfi ) 

(/) 'Phe aiauajjcr ot a joint. Hitulu tamil> . Jii which thcic inay be minors, har. 

.luthority ( o acknowlocl^c h. dnbt , provided that it ih not barred at tho 
date of M(dvnriv\lo\l£>mciit. 17 Al.-i-il <‘2'2-ih per , '/ 0 

(10) Buoh adinUsions held not relevant. 

The nianagni<^ incium r id :i Ihndu laimlN caiiuoL. b} plainly improvidi'in 
and groundlos^ .idnnssunis, irun'slci the ]>.|itrii7ion\ of brother-. 
Loa hliMUgCL . iiui will iJic (.oult-- li n^l iJiclr aid to nieh tvaiusactioii , 
rssontiaJly ^ppi.^ctl lo the in*;! pj ineiph s of lUjint \ . whatever icehin 

i.jl form tin \ ni.iv* .\s.-aini(‘ 10 11.1 1 .0. K. ill (die’ and ‘119). H 

• 

i/>l The n'.iiii.ja» of .i lond llindo . <m I he eveeiitor of a liindn will, has 

no powei l)s ,>< Lnov. ledgniejit lo nvfve.s debt bmud In I he law of 
liniit.ition I \i cpi . 1 -. .in:iin..t linn'clf li li.L.K. >1, | 

(I ) The nianagei of llmdii f.imils iml. eoiupeteiiL to revive ^ Lnno-bnrivd 
ileb^ b\ a( U in)vv letlgnieni e\(‘f'|il .(.gjtdlsi hiHe-elf. 20 11. l-O.o ( 1 -'V-i). J 
[fl} ^Phe rebu ion of I he nnitiagmg nii nihei ol ,i ihndii f.nmlv to his co-paice 
I'Ll'-. Is a verv pe<*nhai one ainl do<*s jjoi iieees>aril\ imply an auihori- 
on tilt' part ol iln- nian.igei to Li.e|j alive, m,s .igdinrit hih (o-paiee 
nei- a liabihtv vvlin li wonfd otherw i.si* becojin baned. 1 !M. 'ISh (;i80).K 

(it) Manager's authority to make binding admission when withdrawn 

V nmnager’s aidhorilv to make any adniis-ion biinhnp, on his eniph)y er^ vv'a-. 

. h<d(l lobe uulniravvn npoii Ive- di-inissa I \.|jcflicj tin dihimssnl *as 
ol was not njion -iin b a notice . b<‘ nia iiagei b.id a right todomand 

21 \V H t().‘i I 1071 * L 

4,- ** Statements made by persons who have any proprietary or pecuniary 
interest so interested,** 

11) Ground of relevancy of statement against interest 

(n) A -taleipont of a nn I ,ig,unsi interest is leeeivahle in ovidenee on the 
ground that siieh a stateincut is laie whith would not lit* made unless 
truth compelled it and that n is, then lore, as tuistworthy as if made 
on tin- sfand niidei ci us-, cxcinm.il ion. '-Vigin Kv 1905 Hid. S 1475, 

p ls;U M 

(6) 'Po render the iidiuis.sn)ti oi apensou rclev ant a.g,i.inst ariolhcr the admission 
must lie in ies)i(*ei ol ,-,ouu’ nmtfer.s. in whuh eiihc imth aie joiiiU> 
inlere.stcd. or one is denvai ivady luhnesicd through anoiher . and a 
lULUc ( oiiniiurnt V olmteic^t will nol sufliee. 'Pav Isv, lOlh pp,« 
ndh and 547. N 

(‘2; 'General principle regarding relevancy of admissions of personii Jointly interested. 

(a) When sev»‘ral persons jointly interested in the subjeet-matter ot a suit, 
the general rule is that tlu' admissions of any of those persons are 
re.eoivahle against’ hinrscU and his fellows, whether thev be all jomtlv 
suing or sued. piL Vided tho admission relates to the subject matter in 
dispute and be^tnadc hv the declarant in hjs character of a person joint- 
ly interested with the plirby Hgj^inst whom the evidence irf tendered. 

11 C. 5,S8 (590), Htimj jnm 'Pay bjv yol. I, 1 st l^d. p. -199, S. 525 
and Kenihit* v Farreu. .’iC. P. 023: Lncos . J^lacow . 

M. 1 and 8. 249. 0 
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4. -**Sta(emdnts made by persons who have any proptietat} or pecuniar} 
In4erest so interested *’ -{C<>j^hin(*j). 

\b) Wb'T..' tMi'i'c .n-r .sLi\» im 1 nr por.son? cxigfigod mono common 

iiusiin oi’ a stsjiLLinout made b} one of thorn, With i'oforcnce 
!n;,ij^ I ' .ii!si»-ction Vv'hioli foriiih jiat I of i heir joint husiiietis, Inis always* 
hf ) 1 ailjiii.vsjble nh'iH c .tgan) Ihe nlJini Ji (''.58^(590). P 

oi i ni - ,i]\* -,f, Jb^cll jdiiitlv . ilie^ -On j-eisod of the whole, and, being 

.'i-oO lu Lin uitnii‘, ilu’. .nlirij oi>n oi f veil is docmed the admission ff 
(Lie ». ht » hi ir iriiitcU'if, * < h. .'t'iS , I'liip. P'.v. 4th hid. p '2ti2 Q 

{!’■ Ajlency v/hethcr sole ground of i cicvancy of paKuors* and joint contractors' ad 
miBsions. 

L'Hl' udi'ij^. . H- Mnule b\ p.utm i-> .uid joint foutrac tioi'Mii’o leleviiiit -'iiot oiih 
t'u Mie ,';u>nud of i 7 //^ iM //, :u- -stated abovi' — Itut nl'<o on that ofyofiz/ 

,’/ //■. }h\‘i‘hjrlri/, j..K. I C'h db-S . I'hip hiv. 1th Kd. p R 


hi) A distinction 

inj Ll in to itc o'i.eivrd (htu . (hai,s''ion-, ,in‘ ifh %.iiit. oniv .-o lai .ss the intercsin 
»)1 the persiiu.- who ni.tdi* them or of those who claim through such 
j)‘'L>ons Mr.* ( nm .'j iM d. (hi thih iM‘meipl(\ a, distinction nitist be in.ido 
eoi.'A,. )i sLiif meufs m ide l)\ ,ni oecupii ) ol l.iiul in di.sparngemo li ot 
111 . o’v It till 1 , and statr meiil.s winch go to .'bridge or enemuhor 4nj 
esl-Ltc 11 -elf. bVji* example, an aflmisMou by a imfuidar or other holder 
.)! a " 'b^'idm.ile Jounce alleet.s r.’ie imnii or olln i tenuui .n-: ag.iinthim 
iKi t bo* .*' wli.i doiive IhiJir iM.h* lioni hiui i»id it wall not alToot, iho 
p.'.'pi ler.n V mlt.est e- .iv;riin-it tbe /eiuimia' or other superior, sO a., 
f. » ’leiimhei or«lImm5'li /o* t'iglil- B<*e elaiisp j 8 ‘12. pC”if . b'lold 

bh , mil b'd. ). d! S 

\t] AdmisMoiis m.ide 1)\ llie lioldi*i of .t sulioi dni.tti titJi. ..re iiol rchwaiH ro 
.ih'eel tbf e*-rale ot hi-. sUpeiioi, whieb lie is not^mtiUed lo alienate 
' ni . oeumlier e.g., ilio-.e ol an oei'upiei . his landlfud’s title : or Lhos-'i 

of u ’on. Mil for life, the title of iln reuiaiiide-rnuiii or rcver.sioner 
Itol s Cltivlii ivhy 2 Moo .ind Hob. ;‘i07 ; T’hip. Kv Itb Kd. p, 219 ; 
Ta\ . I'A KMh I' d p b 57 T 

(t) Hut m an a.'tion to lecovei land, ihi* admission of a tiuiant in possessiou 
\mJ 1. liom the neeniiar nature ot the proeeedings, he rdevaiiL against 
itne who dtJends ,|s landlord />ic v. TAthi^i Irtnri, 1 A R. 784; 

' Phip. J<'\. Ifh Hid. p 220. Tav. liv. lOth Kd. p. oo’i U 

{b'l Right of perfionB having common interest to make admissio ns binding against 
each other - -Principle 

la) The fact thaa two pea•son^) ha\e a common j^nterest in the same subject mat 
tor. does not entitle thvm to make admissions, reRpe''ting it, as against 
cn/'h other ^toph. Hig. 7th Kd. Art. 17, p, 20. ' Y 

Ills, a lundameiii.il propo.'^ition that-^ plaintiff cannot sue for more than 
his own right, and that no dufondiinl can, by an admissiou or i;pnsont 
of thi-< kind, convey tho right or delegate the authority, to one foi 
more than his own .share in property. 7 A, (S59); per ^Ath^nood^, 
/* : 6 A, 996, referred to. JB 
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Jiot I of 1878 (INDIAN bvidbnck act). 

4, Statements jnade by persons who have any proprietary or pecuniary 
Interest so Interested.” iConHnved). 

(6) ReAMit for rule. 

(a) One reason tor not effect to admissions by one defendant against a 

00 -defendant is that it deprives the defeiuiiinb, against whom such ad 
missions are used, of the opportunity of raising picas which might 
bo raised, if the defendants making admission appear in Courts 
as ])lairitiffs suing lor (heir right^. 7 fffoffi, per Mahmood, J, 

; cfcrrini) to 6 A . 8{lo X 

1 ^) The rctisolis of the rule appeal to be . , 

(1) that it would be nnjiisL to bind a < 0 dufendanb by the admission 
«>f another whom ho has bad no opportunitv lo aii-wor oi 
ijross-eKaniine and Y 

I'i) that t]ie plaintiff would lie ahoided oppof Lunities ol dafeating bis 
opponoiil 'i\ unfair imaus *1 A Tj -1 Art 1114 Z 

t(.f L'he answer of one didoiulclii’ iii (’lianeot > oannut lie read in e\idenco lor hi.- 
fo-detendaui, c;ven on an t'uqnir\ iu'h're the masicror the chief eloit 
or upon a motion loi decree, at leasi without, having given notice to 
i hat effect. Neither can the auswei ohone defendant be read in evi 
deuce againsf hn co-defondant, the leasoii being that as there is n^' 
issue between tUoin, no opporiuniU <‘iui have bci n afioided for cross 
oxaimnaiiou ; and inoreovpr, it such a course wore allowed, thojrilain- 


Lift uiav make nil.* oi his friends a dofcndiUit. and thu.s gam a inos» 

unfair advantage. Vri. 2d8. /tV’r/ ; iin; /e Tav. I'jv. A 

» 

(7) (Ai iustajices of adinissioiis of interested persons held not relevant. 

la) The admission of one <»l 1 \vm |<niif deffmdants cannoi bind tlie othei ‘J 

Tj.B. dbO (dlK)). B 

l 6 ; If is clear tliat an admission, or even .1 coiitession of judgiueiit, by one ol 
j,everal defeud.inis in a .-uii. < no cvidein 0 acaiiisl .niolherd^ feiiditui. 
2d VV.R. 214 (21ff) (P.C.) C 


(c( An admission by a co-detendant of the plaintiff s title, which was also a 
di.seiainier of his own. wa.s held, undei the cireumsL.inecs of the case 
not to be admissible against the other defendant, so as to ontitlo 
the plaintiff to adeeree for the entire estate, (> \ .‘ 19,0 (.‘ 197 ), referred 
to in 7 A. 30d ( 359 ). D 

[d) An admission nindc liy one delendani tliai he had lelinquished his shiiy'e, 
even if it was clearly made m the deed of sale, nnghl not to affect the 
other dutenduiits. 16 C 627 ( 635 ) (P.C. J. £ 

(«) Whore both principal and .surety [are impleaded as co-defendants, the ad 
inission.s of a principal can .seldom he rcceivcij in evidence against the 
surct.>. ‘28 D. 248. p 

{/) Where a written statemeiiti was sought to be made use of as evidence againsi 
the co-shaprs of the defendants, thq Judges held that the written 
statement of one paJliV was »go evidence against the othoi. not being 
legal evidence. 12 W.R 39. refer rqd ix> in 15 W.R. 4.3^. 0 

An admission made by a co-tonant, as to who was the’ landlord of a hold- 
ing, was held not to be binding on the other co-tenants, 2C.W.N. 
166 (167 Sc 168). g 


m. 12 
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StMiements mmde by persoas who have any proprietary or pecuniary 
Interestso interested. **—{Conllnveh. 

(hi The admission made by a certain raiyat as to the rate o£ rent at which he 
held, was held not to be evidence against another to prove the rati at 
which the latter held. 1 Ind. -fur. O.S. 0 W.R. (P.B.), 23 — Marat 
all p. 70. 1 

ii) Where a mortgage-deed granted by one of two undivided brothers recited 
that a division had taken place between the mortgagor and his 
brother, hehi ttat the recital was no evidence of separation as 
Mgainst the brother or his representatives. 81(3^1). J 

I/) Where the daughter of a mortgagor made a certain admission, held that 
it was not binding on the mortgagor, as it was not the admission of 
a person having title to the estate iii question in the suit. 2 N.W.i*. 
207. K 

' tk) Whore an ^idmistuoii wa'- made by a plamtiflL’fe brothei, and “ lambardar ’ 
held that it could not, merely on account of hi.s being such, be bind- 
ing against the plaintiff, unless it vvns shown that ho w’as authorised 
by the plaintiff in that behalf. 2 kpji, ‘20. L 

(1) W'herc, in an action against a partv for inonov had and received, the 
plaintiff, to piove the receipt of the money by the defendant, adduced 
in evidence certain statements mad.- by a person, whom he had 
taken into partnership subsequently to the transaction in question, 
hrld, such evidence was *^ 00 ! admissible, as no joint liability could be 
presumed merely from a sub^eouent partuersbip. Oalt v. Howard^ 3 
Stark 3 ; Xay. Ev. 10th Ed. p. 5-39. M 

y/M) The admissions made by one tenant in common arc not relevant against 
the others. Dm v. fSrovme, 4 Cowen 483 (492) : Phip. Ev. 4th Ed 
p. 22‘2. N 

(7i) In 4'asos in which actions loundcduri a simple contract have been barred by 
the Statute of liimitations, no joint contractor or his personal represen- 
tative loses the benefit of .such statute, by reason only of any written 
icknowledgmcnt or promise made or .-.igiiod by, o»' by the agent, duly 
.uithori.sed to m-iko such acknowledgment or promise, of any other or 
uthcra of thorn, or by reason only ot payment of any principal, interest 
or other money, by any other or others of thriri. Stoph. Dig. 7tlj 
Ed. Art. 17. p. -28 Phip Ev. 1th Ed. p. 224. 0 

io) .Admissions made by co-legatees, or co-dcvisces have been hold in America 

not to be relevant as against the re.st. SJiailer v. Ihimsteadf 99 MariS. 
112, 127 : Phip. Ev. 1th Ed. p, ‘222. P 

ip) In America it has been decided that no such privity exists among several 

inddnsors of a promissory note a.s wdll make the admissions of one 
binding on all. Slayu.alcer v. Gundackev'^ Er., 10 Sorg. & R. 75 
(Amer.) ; Tay. Ev. 10th Ed, p. 538 . ^ Q 

Where apcr.son made statoxaents as to a bill of which he had been the 
holder, those statements were deemed not to be rclcvnut as against the 
. holder, if the5’ were made aftfr he had* negotiated the bill. Pocock 

• V. Billing, 2 Bing. 269^ Steph. Dig. 7th Ed. p, 25. R 

> \ 

') (B) Fraud, nagUgence iretpats and offence ^ 

(a) Where an admission made by ono of Hoveiai parties in fraud of the others 
join|ly interested with him, and in collusion with the adversary, it 
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4,^**Statemtats mm^e bypersoas who have any proprietary 6r pecuniary 
interest -so Interested. * ^—{Cmtinmds . 

was held uot to be relevant against the others. Rawsiow v. Gamiellt 
16 L. J. Ex. 291 ; Tay. Ev. 10th Ed. p. 53t>. 8 

•b) Admissions made by one defendant will not be relovaiii against any other 
in an action for negligence or trespass or other tort. Daniels \ . 
Potter, M & M. 501 ; Tay. Ev. lOUi El. p. -‘^39 : Phip. Ev. 4th Ed. p. 

78. T 

• 

^c) In trespass, vvherethe defendants may bj found severally guilty or not 
guilty ,4a witness Aiay Bay h3 hiard on? ajkn iwiedg^jthit ho commit- 
ted the act with the others ;thH is cfecisive agiin^t lb it one, and . 
as it IS legitimate evidan^c agiin'^t ih:m, th; C^nrL must hear it , 
though it is no ovidoue.'i agiinst th^ others. Morse v. Royal, VI 
Ves.Jr. 355. ;JfU ; p^; Erskine L C VVig.n Ev. '05 El. S. 1076 , 
p.)276. . D 

Where a person, jointly triod with ottier^ foi .in often.jj and made a pnn 
cipalfrom hi^ own admis-.ion of hi-, presence at the scene of the oft 
<»nce. made in his admission cTjLiin stiitenients exculpating himself. 
hf'ld that the would attach very little weight to the exculpatory 
paitb of th(3 sU!t.•m'Jnt^, thit. ti.koa With ^ther evidence, it might 
operate ag.aiiMt him, and that, its irihsront qUcility not baing that of 
a confession, it could not bf‘ used against tho other accused. 10 B.H. 
C.R. 497/500 & 501). 

(61 The arlniis^ion of one defenditnt will uot be evidence against another person 
in oviminal proceedings, since the law caTjnot recognise any partner, 
>hip or joint iuforest in wrong, much loss in crime. Grant v. Jackson, 
Peake, R. 204: Tay. Ev. 10th Ed. p. 538. W 

''7) !C) Divorce 

(a) 3a 5uit.s iiudor the Indian Divovco -Vet, tho admissions made bj a rospou 
dent are not ovidcuce agairi.st a co-respondent. 58 P.R. 1870 (Civil). X 
(5) In cases of divorce, the admissions of a respondeat are not relevant a^inst 
the petitioner. Plumerv. IHuvicr, 4 S. & T. 257; Phip. Ev. 4thEd. 
p. Y 

■ cj An admission by the defendant, in a petition for damages for adultery, that, 
.at srifue other and different time, tho ^^teierrUna causa" wa.s the wife 
of ohc plaintiff, will not bo regarded as conclusive evidence that she 
w,as liiQ plaintilf’s wife at the time whoa the adultery was committed. 
Mon is V. Miller, 4 Burr. 2067; Tay. Ev. 10th Ed. p. 598. 3 

fS} Instances where admissions of persons interested held relevant. 

(a) The declarations of one identified in interest with a pArtj are receivable 

against him. 1 A.L.J. Art. 235. A 

(b) Where a plaintiff sued the defendant to recover a watch, which tho defend 

ant claimed to retain as tho ad^ministrator of a deceased person, a 
declaration by the deceased that ho had given the watch to the plain- 
tiff was hold Ao be relevant against the .defendant. Smith v. Smithy 3 
Bing. M.U. 39; Pbiii. b\. Itb IM. p. 330. B 

* (c) An admission by one of twu joint and several obligors is relevant against 
the obligor, even though the joint defence may raise a dispute as to 
the subject matter of the admission. Crosse v. Bedingiield, 12 Sim. 
80r TarBr- KMbEd. p. 688. 8* 
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4, SWements made by persons who have any proprietary or pecuniary 
Interest so interested*** -(CoucliuUd). 

w/) W’liiMo four Ill icit' .1 joint, and several proni's-.-^oi’} no/,e, it was hold 

that rithcr could make admission^ ,il)out it as against the rest. Whti 
enjul) Whitthuf, I S TiA', ^44 . Sl.cph l>ig. 7th Kd. Alt. 17, p. 27. D 

(f) XN'ho'caii .i^'^ivonioiit 'Uod ujion wa^ iii.i/h- bs the plaintifl on hchalf of 
hmisL'lf .itid the otJic*- pionricLoi-^ of a theatu', statements made b} 
one of '-uch^ propnctuis .ne rclc\ant. on llie pai’l of the defendant. 
KvDihlc \ I'Jt . *J A P o2*l l^t\ I' v. loth T^d. p. 578. E 

'T! The .uhlll^'^lOll■- ol oui’ {oii',i. i- jti - f<‘ » >oi .trc ^-lev.tn l .i.‘^/iirist aii either c;i]<^ the 
-lime jn’iiu iph' .tini sviih the ‘i.iin * iiiiut iii.ni'. ilio^o ol oonspiratoi*'. 
It. ILa^dnlchv, U l.-hisi., 57.S. Wigni. Kv. 1905 Fjd. 1079, p. L‘2fl2. F 

07 J VividetK i; ul .in .idniiMsion niade b\ oiii- .9 delencL'ints in trespas^' 

will not It 1 '' true est.'ibli.‘'li the others to b<‘ co- tresspassers. Hut if 
(hc\ be e^taldisht'd to be .‘o-t rcs)vissei., iiy alliei c ompetcut evidence 
the deckii'citit^n of tin one .is to the luotivcs .iiid oircumstain?,es of the 
I re.sp.i.^s will be e^ideiico .illwhn wenc proved to hav'c com- 

bined Irjnoi.hcr bn- tin cominou olijoc t . It. \. HunLim ki', 11 Hast. 
578, 585 ur) hUh‘}tuotou<tli L Within. I'l\ . DOb Kd. 8, I07b. 

n. 1270. , 0 

'bj Where -evc-i.il iioi‘v>n . nv pioied b» eii<;a^rMi m oiif ;L;eiKM.il eoll^fn L'.ic V . 
cill tiMilsactiou-., of that <-.on^pu-a(j\ b\ th-' iliff irenl. pirtii’^miv aricl 
ought to lie given n: ••vidonoo and it is enough lfth•*pa^L^ a-eensed 
(Mil be pro\c‘d lobc' (u-nv to tin; ^eiior.il < ouspitvicy (Povvel’s Law of 
L>idcm‘e). In I ndia the abo\c 'principle is (nnhotlied iji S. 10 oi the 
Lvidenec t* .nnl no doubt under it, adinissnuir. of joint tnia-foasoi 
'p' eo-riccus(Hi might be icccircdin evidence, though otherwise ihe> 
.vould be excluded. 1 A. I, J. \rl. 287, rvfpyiinij to 9 B.L. Jv. 2(> H 

o') Though a < oiib.ssion ol an .leeiisect ner on ploplJ^ed lu bo pro\od against 
him to e.sialdish iin olteuee. iniglif bo inadinissilde for such .i, purpost 
It would be .idinissibb' ten- otho) purposes, .is an admission, under S. 
1.8, against the person who made it (S. 21 f lu his charaecei of one 
•'Ctting up an iuteiMsl m propcity, thcobjoc'l of litig.ition or |udi< le] 
tiniuirv and dispos.il '» B 181 (184). ' 

5 . •'* Persons from whom the parties to the suit have derived their 

interest in the subject-^ matter of the suit**, 

.1' General- 

Uf) • Adini'-siojis l)\ thud poisons, thiough whoiii ihe peisou ag-ainst whom 
they arc recoiled elaJiiis, a.s Ihc} deuve their legal force from the-rola- 
lion oHhe party making thorn to the pioport}" in question, may be 
proved by ani/ irihics.'i who hoard them, wuthoui cjalliiig the party b\ 
w'hom thov \vero made The question nieroly is, whether the ad in is- 
>ioii alleged was made, and not whether the fact is, as then, admitted-’" 
Tay. Kv. lOtJi Kd p. >.59f . J 

(5> -‘1'be tiuth ol it ni,i\. where ihe admissiun i.s noi. eoaclusive,- — and it sel- 
dom is so,- b(3 eoni roverli:'d by otSier testimony, and even by calling 
“ibe party hip^isclf^ but it is not necessary to produce hirq, for his 
declarations, when admissible at all, will bo received as original ovi 
dence, and not a** bearsay.’* Tiiy. Kv. lOth P^id. p. 559, referring to 
Woolwfxy V. Howe, 8 L.J. K.B 121 A Uriclrlt v. /-(/'Lv, V A. & E. 460. R 



2i3 


8. 18] Act I of 1872 (iNDiAi\ kvidkxck act). 

5. Persons from whom the parties to the suit have derived their interest 
in the subject-matter of the suit*\ -AGoiitmy^d) 

Privity meaning of. 

The term -jnivitjf' dcuou*- uiuiu.d in vu I’tslaiiontibip to the ^ame rights 

• of property , ami pri view nro distributed iu soveral c la^sob, aocordin^ 

to tlie manner of this ivdsilion.ship Tay. K\. lOfh Kcl. S. 787 p. o5r». L 

(3) Privies are of three classes. • 

m) [*rivies jii liloorl .is Lieu .iu<i i.ioo.st.or . , or • o-hejChiii •^tivcl 

Ivind UWJcbv. T>.T 759: f’hjp. Kv. ilh Kd. p. ‘iJl). M 

(fn L^nvie.^in //j/r, i.-, <‘\'OfMUor lo l«!st,itor or idniinistraLo] to iiitesUtw 
(soiiiotirnes oalled privif‘.s m riipn soutaj^ioii i , IniMiauds sluOjI^ ordefen 
dins^in of their \mvos lords hy cselieit . tenants bv the eurtObV, 

or in dowTi*. f'liip. fOv. 1th Kru i> ‘219 N 

'cf Ib'i vies 111 ^'st(U<‘ 0)1 idt'-ifsf -ts vondot .ind pinch. lirtu [Melbotit' uv Gl^\. 

Hyoioilioni.K) Vpp. (-is, ,Jt)7) ;<iaiJtor .md >;r luiec . donor and donee, 

lobsoi and lessee . joint bhi iut-' b'shous. rectors ;tnd vicais 

Pbip. F\ Itli V]d. p. ‘.^19 0 

Representatives who are. and who a re not. 

o) The heir ol .ui inlestue vv.i . b ‘Id lu b- ib i - ti i •{> 'e ..niiti\e .d thti 
dei’i'.isocl intestate L.it *210 cited n, J6 V. (4^7). P 

i/i) Vernons, whose . -.oil' I itb ui p. uji.Ti \ in tbi-ir ]»u-sc..,^irjn w.is that ofhei^-t- 
10 a deee.tscd per.-un b:i\e. IU en 1 rc.iv d .'e his ]»*.., i) ropu'senl ative.- 
'sithiii (he; iii(,niinj;ot S. 9jl,.indas bis > rpi i sroii ui i wdhin (hr 
nic.iniii;.; uf S. ’JJl IC A. 18.3 q 

•V) Ae«.;ordnig tu tin- expi.in.itioii in S, Abb lit aM ot bssii, ^ Leriitu-atc of 
heirrihiji docs of it, .41 . oijstitoi <• .In pei^oo holdiiiv, U- thi' legal 
rojireu'idat i\( o< rho doeiM-cii. lb ’ wb>‘u the pio'.vou holding anvsuch 
■ •ertiii'Moc obt.un.s tlicrebN prop /’t' deienying it. the deceased, lit 
inav bcTre iteda i li'g.al ropr r's^m |i i\.. 'P^p.-oi .if su:;]i properio 
It; A. 1.83 t487). * R 

(rf) If has beiMi hold by th'* A!! tliao id .i.id tl.ii- U'M llr^h L't.iiits th.i.L asbjgiiee“- 
Ironi .1 nioi’tg.tgor eif ino, ty.iged pr.ipoiay are r< pro.sciU.it ivc^ of siicb 
inortgagcit in proeeedingb under ^ J! 1 J , 1‘ ( ' , to.' the oxoeution of 

ruiocroc, against the niori.gagor, lortir sdi-oi the mortgaged property 
»f. V. 1881488). 8 

•4i The liOgisiacure, when, in iMI, ii ilopartcd hum tlie phi, ecology of 

88*1, 852, 363 to 368. iJ.fbC-, and used the teim ‘ represontative.s” m 
stead of “legal repre.,entavivc’’ must have intended “repiesentative.s 
to have a wider applieaidon than it intended the tenii “legal represon 
i.ative’’ loha\c, when that torin^is used in the Code, and must have 
intended the. term “reprchcutatives” to include, not only the persons 
to whom tho term “legal riipresen Dative” would apply in other sectiom 
of the Code, but every poison who at the time was tho trawsferop. 
within the moaning of S. 232. of the decree in the .suit. 16 A. 
483 (488). T 

(f ) Fven before the coming intu force ol .\ci Vll*of 1888. a person who was .i 
transferee, witbm tho ineauiugofS. 282 of Act XIV ofl882ofa deeret 
was, as such traiiKt'eree, a roprofecntative ol a party to the suit m whioh 
.tb« d^vroe was made withiti the meatiing of tho turm “reprasentativM ' 
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in S. hiiviiig, conf,cquontly, a right of appeal if his application to 
^"xccutc the decree was dismissed. Ui A. 483 (491). U 

<<71 A person, who, within the moaning of S. *232, is a tranaforoe of a decree, is 
.1 representative, within the meaning ot S. 244. q^iia the decree, of the 
party to the suit undoi whom he, immediately, or by meane ‘assign- 
ment in writing, or by operation of law, has derived title to the decree 
luthosuit. 16 A!’ 483 (492). Y 

^^6) The term ‘‘ropret»eTitativo‘\ aa used in S. 244, C.P.C., ^vhon taken with refe- 
rence to the judgment-debtor, does not mean only his legal represen- 
tative. that is, his heir, oxeentor or administrator, but it means his 

I 

roprusontative in interest and inohidos .a purchaser of hib interest wh o, 
■sO far as such interest is (umeerned. is bound hv the decree 24 C. 
62 (72 d:..77)(P.B.) . W 

'll Though an oxecution-purchasei , wiiu in.ikcs his puiohast not trom the judg- 
ment-debtor --and often againsfc'hiH wish —is not bound by some of the 
lets of the judgment-debtor, sucb .is alionatiouH made by the lattei 
ro defeat the decree, it does not show that his rights are not derived 
Irom the ju Igmcnt-dcbtor. or that he is not the rcprcbentati\e of the 
ludgnicnt-dcbtorin any sense or for any purpose. 24C. 02 (7'i-0) (P.B. ). X 
(j) There is no distinction between the case oi a private purchase and a pur - 
rha'50 in execution of .a decree, s<j far as regard ‘J a question w'hich 
insGs under S. 244, C.lhC.. cl. (c). I A.L.J, 65. Y 

ifc) A purchaser, at i^ii execution-sale, of the equity ot rciicinption in mortga- 
ged properties, ran comednin execution-proceedings under a decree 
hipon the iiiorfcg«'igc, as a leprcsentative of the ludgmcnt-debtor under 
S. 244, O.P.C. 24 C. 02 (77) (P.B.). Z 

Ilf There i i no distinction bctwci'ii the cdsool a private purchaser who purcha- 
ses by iigiccmoiit from a judgment-debtor who.se property is the sub- 
ject-matter of a suit for sale cit the instance ot a mortgagee, and that 
of a purchaser who puivh'ise.sata judicial sale in exocution of a .simple 
money-decree; if, in the one case, such a purchaser is to be regarded 
as a representative of the judgment-debtor, he should be likewise sc- 
regardod in the other. 1 xV.JL.J. 65 (76). A 

im) Though a pui chaser at a private sale is not bound by an y prior alienation 
made by the vendor to defraud him (m/<? S. 53, Transfer of Property 
Act), that docs not show that such purchaser is riots representative 
m interest of the vendor. 24 C. 62 (76) (F.B.). B 

i»l The words “legal representative” in S. 234. C.P.G., cannot be taken to 
include any person who does not in law represent the estate of the 
deceased. 17 M. 186 (187). C 

(o) A purchaser in execution of a money-decree against the inortgagors is not 
a. voluntary purchaser ^and his title is not one of privity with the 
mmtgagor.s but in some respects adverse to them, and cannot, there- 
fore. he considered as a representative of the jiidgmenfc.dehtors, mort 
gagors, within the meaning of 244, C.P.C. 16 C- 356 (3G0). D 

; p) A purchaser in oxocution-salc is not the representative of the judgiheut 
debtor, and is not estopped by the conduct which would estop the 
latter from denying the title of the person through whom tilde was 
claimed by the other aide. 14 C. 401 (413), in 20 C. 236 (230). M 
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‘>q) A purchaser at a Court .^alo i.s nob a party, or the representative ol 
a party, within the moaning of 8. 244, C.P.O., and he is not bound 
by any decision in a miscellaneous enquiry undei Ss. ^280, 2R1 or 282 
oi ibe Code. 16 B. 290 (292)» pa Hirdwood, -7. F 

«5) Gvoundt upon which admissions are evidence against .•those in privity with the 
party making them. 

(^ 7 .) The — is that they are ideutihed in inteiest. Wool way v, Rowe, 1 A tV 

K. 114 ; (this i« a question, however, which properly belongs to tht- 
substantive law, and not to the law of ovidcnce) Phip. Ev <lth Ed. 
p. 219. 0 

(61 To render ejtatGmeut.s by interested persons ivlevaut .igaiiiMt one another 
it i.s not gulTicient that the interest be subsequent in point of time 
it must have been derived from the jier.snn who made the statemenr 
>»ouglit. to be used .idmission " 10 VV R R9 • Pield Ev. bth 

Ed. p. 90. H 

(6) Instances of admissions by persons from whom int6re|t derived held relevant 

\a) An 'igent’s .idrnission that he piirchaNed as agent e’ evidence tb.it Lhe pui 
(•base was made b> him in that capacity, .And not on his own account 
.ind it ih relevant against the agent’s lioirs as well as agaiusl^an) 
person who claims through them, 2 W.R. 190 (191). I 

1 6 ) (Vrtaiii documents. whic?h wore contended to be inadinis.sibJo against a 
party on the ground that they wore res 'inter alios acta not to come 
within any of the clauses of evidence enumerated in 8. 82 of the evi 
dcnce Act were held to be relevant agjiinst that party, because the\ 
were relevant against persons through whom he claimed ^11 C. 871 
(883). J 

(e) The recitals coniainocl m a mortgage'dcud, admitting the leetupi of con.si' 
deration, are binding, as admissions, not only on the niortgagvir, but 
.ilsuon the purchaser of that mortgagor’s interests. 13C.P.T/ K. 1 (G). K 
ul] A statriiumt by a testatrix sugge.sting a.m intoreuce ii> to the execution of a 
will would be an adniissicm relevant against her representatives and 
would, therefore, i>c admis.'.iblo a-; fividenre. 3 Bom. E.R. 1G5 (466). L 

{e) So laras the parties to a suit, or tliosc uuclor whom they claim, were par 
ties to previous arbitration proceedings, any admissions made by them 
{e. g., any map lilcd b\ them as correct) may be used as evidence 
(though of course not noccssarilv c<mclnsive’) in the suit. 7 W.R. 
249. M 

j/f A statement by a person that he wa^ iliegitimaio was ueia aamisfiible after 
his death to prove bis illegitimacy, as a declaration both against pe 
cuniary and proprietary interest, hire Per ton. .63 L.T. 707, Phip, 
Ev. -Ith Ed. p. 258, TayKv. ic6i Ed. p. 476. . N 

(g) A, as heir of B, a purchaser of land, .sues C,«as heir of 1), B’s widow (de- 
ceased), who bad cont'Rmcd inqiossession for 20 years after B's death 
to recover the land. D’s staiement that she held the land for life, 
and, that after her death, it would go to B’s heirs was held to be re^ 
levant against G. i>oe v. Pettett, 5 B <k Aid. 223 : Phip. Ev. 4th Ed 
p. 221 ; Tay Ev. 10 Ed, p. 555. 0 . 
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{h) The admission lt)> a zemindar that the holding of certain tenants is 
niokurrayee at a given rent is binding on any subsequent zemindar# 
not being an auotion-pnrchasei .ir a sale for arrears ot revemio. IQji 
W.U. 72 (7S). ^ P 

,ii In .1 suit by An auetion-purchasor of a p.cmindary for resumption of jaghiiv 
lands, forming part of, and within his zainindary, as mnl, where it 
was aigiu'd that the identiU of the jaghire lands with the ninl lands 
in the zami\)dar\ had been admiUed by 'i^he defendants, or those 
flirough whom they elaiiiied, »ri .i resumption suit previously broughi 
igain.st them the (lu\oi nmenl, /le/J that, though the admission 
was not to 1 m“ t reated as an ostoppcK it was a grave one. shifting on tr» 
:be defendants fhr burden of proving that the lands were something 
(listifict from the nml lands ol the zaidindiir\ . M W.R. 2.9 (P.C.) ^ 
o n. J.. R - n Af. I . 438 ' 150 and 4G0l 0 

U) In a suit by the pliuntills to recover property claiming it as sebayeif- 
lately in prisscsaion, and wrongfully ousted thorofrom by the defon- 
(laiiu.. it^wa*' held that slaieiuunts made b\ the aneestois of the 
[ilaintiffs vOid iho tiefendams weiv M'eenablc as (‘videnee in the 
suit. 10 VV.R. 80 (UOi. , R 

1^) In .1 suit bv the Kaniciv.in of Uu wad lo roouvei* properties, ni the pos 
session oi the descendants ol a former Karn.i.van, who was alleged 
fo have acquired them, the 'original rough draft of a plaint, pin 
'll in a lormer suit. ^ was held to be admissible in c\idence to show 
the admission of the lormei Karnavan that ho alienated the pro 
pertv ni a manner wdiii'b would ;>c adverse in the of the 

l-arwad. 15 iVl. 19 (29). 8 

Where a umdor merely dc'cJaiedin lun deed ut sale ol amoioty and that ol a 
lindcd estate that .‘•ho was entitled ciily to that moiety, .ind that the 
other moiety belonged to the sori ol her deceased .lister, it was hold not 
lo be eonelu.sive evidence agaiii-si hei being the proprietor of the otlioi 
moiety, nor to injure the right of tJie puiebasei. 13 W.R. 2 (3). T 

\7n) After a long period o( lawful holding on the part ot thi; defendants to the 
knowledge ol /, wubout .inv serious attempt •*n her part to disturb 
it, and her admis.sion in a previous suit that the defendants were 
holding under a nivkuraree pattah, the plaintilf’.K suit, brought on 
the ground of a ^ imk urarea granted hy was held to be pro 

pcrly dismissed. 18 W.R. oOu. U 

Ui) Old osfato maps, produced from proper custody , are relevant against porson-s 
deriving title from the proprietor, under whose direction those maps 
wi‘je made. Crnreii v. Pruhnort-, 19 T.fj.B. 282: Pbip. Ev. 4th Ed, p. 
219. ’ Y 

U5) Where the ii.s.sjgncc of .i bond sued the obligoi in the obligee’s name, an 
idmi.s.sion fjy the assigrieo of the bond would be deemed relevant on 
the defendant’s behalf. Stoph Dig. 7th Ed.p.25, ill. (6) to Art. IG. W 

IP) In an action by the endorsee of a bill or note, which has been taken by 
the plain tiJft either after it was due or with notice of fraud in its 
original eoncoetion and without consideration, the declarations of the 
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endorser, made while the interest was in him, are relevant for the 
defendant. Beauchamp w Parry, 1 B. & Ad. 89: Tay. Kv. 10th Ed. p. 
557. X 

iq) The admissions of persons intcreAtod in a policy are relevant against the 
party in whose name the policy was effectifd. Bell v. Analcy, UG East. 

’ 143, Phip. Ev. 4th Ed. p. 218. Y 

(r) Admissions made by rii^e-payers arc relevant against the church-wardens and 
overselrs in a settlement appeal, h- r. Harchetde, 11 East. 578, 58(j; 

Phip Ev. 4th Ed. p. 218 , Tay. Ev. 10 Ed. p. 638. Z 

% 

(5) .Acknowledgment of liability or part -payment by a mortgagor has the effect 
of keeping alive the mortgage-debt as against even such of the mort- 
gaged pr 0 |) 9 rties as the mortgagor has &oId to «t third person, whether 
the purchaser, when he bought, had notice of the mortgage or not. 9 
C.W.N. 808 -32C. 10T7. A 

(i) A mortgagee derives* his title directly from the debtor, and will be bound by 
the previous conduct of the debtor in respect of the property mort- 
gaged. 9 I.A. 147; cited in li C. 101 (US). B 

(li) But a party claiming under another,! who has made admissions as to a 
transaction to which the other was a party, may allege and prove that 
the admissions were made fraudulently ami show the real nature of 
the transaction. ‘iO^V'.R. 112 (113). C 

(t) It was thought to be a very nice question upon 'which the Court was not 
aware that there was any authority — what is the ellec5of adnubsiono 
made by a person, who subsequently adopts another, in binding the 
person adopted— whether the person adopted can be said to derive 
title from the adopter in such a w.iy as to make the admissions evi- 
dence against him, 20 W.R. 223 (221), D 

(7) lA»|li&iioe8 of such admissions held not relevant. 

(a) The adniisbion of a lessor does not bind a lessee in certain cases in which 
a Ocna fide act might bind him. 3 W.R. 143. E 

(5) An admission of a predoce.ssor in title of a defendant w'as held to be in- 
operative against his succe.«5sor, because of collusion. 25 W.R, 125 

(126). F 

» 

(c) lu an action by a mortgagee to set aside a prior conveyance of the same pro- 
perty by his mortgagor to a third person, an admission by the mort- 
gagor that hi.s mortgagee had advanced money oi^ the mortgage is not 
evidence against the third party, being made after the mortgagor par- 
ted with his'intorcst. Doe v. lV1.66er, 1 A. & E. 733 ; Phip. Ev. 4th Ed. 

p. 221. • 0 

id) An acknowledgment by a mortgagoi^n favour of a first mortgagee- does not 
preclude a puisne moitgagee, whose title accrued before the acknow- 
ledgment was given, fitmi relying on the Statute of Limitation. I C. 
L. J. 337. , ' H 

(c) Where a purchaser from a mortgagee sued a dur-moknrureedar for the can- 
cellation of hie moleururee title, alleged to have been granted without 
authority by the mortgagor, though the mortgagor’s admission of the t 
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moUgrigc, in a fnrinci’ suit by tlic mortgrigce for po.shCSbion, was uon-* 
olusivo as between the mni*tgagor and mortgagee, yet, as the mort- 
gage was pleaded by the defendant to be colJnsivo, he was held to be • 
competent to (]|iiestion its bona fide nature. 5 W.R. 280. 

(/) A bil^c admission niinle bv a bhcribtad.ir to avoid losing his appointment 
was held not to preclude his heirs from afterwards setting up the 

tiiith. GW.R. 3«n0). J 

(n) \ te.>lator’s*-dccl‘arations are not admis«jiblo, as exeeptions to the ^hearsay 
rule, to pro\c* the execution of his will, even though both the parties 
claim under th<? tc- tator. AlLinson v. Morris, 1897, P. 40; Pbip. K\. 
1th I-:d. p. 300. K 

(//) Wliorc admissions arc made after bankruptcy, they will not bo redevant 
agaiird; the trustee or the crcditois bocauSc of the risk of fraud. Pliip, 
liv. 1th. Kd. p. 233, referring to Jn rr Tollemadic, Kj parte Kdiraids, 

IJ b^.lbO. Mb iK. lave Tolleihaclu', blxpivtc llevell, 720. L 

ii) The admissions of a former owner of property made after he has ceased to 
h<ivc any interest in it are not evidence agiinst the party in posses- 
sion. Ti *\V.R. 20.S (269). M 

(;) \N here the name of one pv^,rson has Ijcen stiiick out of the record and the 
name of another substituted, the admissions of the former wh'ilc up’ 
ou the 1 coord arc not evidence against the latter. Afinsltong No) - 
III and f(, 5 Kxch. 109 ; Phip» Ev. llh bid. p. 21R. N 

(^i) V 10 . id cess return^ made bv a ten-anna proprietor under the schedule of 
Act X (R.C.) of 1871 was held not to be admissible as evidence against 
a plaintiff, who roprcjicntcd a five-anna proprietor. 22 W.R. 192. 0 

I/) A compromise made by a person, holding a Hindu widow's or Hindu daugh- 
iei’s estate in the property of a deceased husband or father, is not 
landing on the rrveraioncrs, even though it has bocii followed b\ a 
decree of Court, and the reverMOuers e.in onl} be bound by a decree 
made after a full contest. 5 A.L J. '13. p 

(n’l) Wlicic the question was whethor a person in building a wall had encroach- 
ed upon land owned by another in fee, the fact that, at the time of 
bmhlmg the wall, the latter’s father— who was a tenant for life of the 
l,iiid--had directed the former where to build the w'all vva.s held inad- 
luissililc on the ground that the act and the declaration were by differ- 
ent persons. J/unr V. Midhin, 27 W.R 310: Phip. lOv. 4th Ed. p. 57. Q 

in) Wlicie, in a suit to recover possession of land, certain petitions of alleged 
owiiois, from whom the plaintiff claimed his title, which petitioD.s 
were prc.'icntcd to the Collector and to the Principal Sudder Amecn 
and stated respectively the transfer from the one to the other and 
from the Ill'll alleged owner to the plaintiff, were adduced in evidence 
of the title of the plaintiff, without producing the deeds or pro\ing 
that such alleged owmers had ever been in possession of the property, 
it was held that the petitions were inadmissible in evidence. W.R. 
(F.B.), 20 - 1 Ind. -Air, 0. S. 97. R 

* I 

8) Auction-purchasers -Interest of such persons from whom derived. 

(a) Under a private sale in satisfaction of a doeroo the purchaser derives title 
through the vendor, and cannot acquire a better title than that of the 



249 


S. 18] Aot I of 1872 (INDIAN EVIDENCE ACT). 

S . — ‘ ‘Persons front whom the parties to the suit have derived their Interest 
In themubject- matter of the suit”. —{Continued). 

vendor. U ndor a yale in execution of a decree the purchascr,not- 
^vith^^tanding he acquired merely the right, title, and interest of the 
judgment-debtor acquires that title by operation of law adverhcly to 
the judgment-debtor, and freed from all alienations or incumbrances 
effected by him subsequently to the attachment of the property sold 
in execution. 7 C. 107 (118) (P.C.) lOC.L.R. 281 (287) - S I. A. Oo ; 
citM in 20 C. 23G (239). “ S 

{b) Where Ihepioperty is sold in execution of a decree, it cannot bo corroctly 
said H)at Iho owner gi\cs any rights to the ijiircha^or. who acquires 
his rights by operation of law. 10 P>.'400 (405). T 

(c) An oxccntion-pnrchaser derives his title by operation of law ailversel\ to the 
judgment-debtor. 14 C. 401 /413). U 

( 9 ) Auction purchasers whether bound by previous owner sacts and declarations. 

[a) A plaiiitifl, as purchaser of the rights of (Jo\crnmcnt in a talul:, dees not 
become privy in ostatc«to the defaulting proiu'ietor. Tie docs not derive 
his title from him, and is bound neither by his act nor b\ lii.s laches. 
The plaintiff, as auction-purchaser, isboiind by no limitation which 
would not hind or afleet the tlovornment^ 8 W .H. 222, cited in 12 C. 
82 (90 & 91). Y 

• (5) An auction-purchaser of an estate, at a revenue sale for arrears of (lovern 

ment revenue, does not derive his title from the late proprietor, and 
* arbitration -proceedings, between the defaulting proprietor and Aiid 
parties, arc not relevant against the purchaser in a subsequent suit 
brought by him. 12 C. 82 (90), U'ferrjLmj M 8 W.R. 222. W 

(./) The statutory title which the law gives to an auctioii-purch'#.ser is that, for 
the protection of the revenue, and in order to ensure its due pay- 
ment by him, and to avoid the necessity of repeated sales of the 
property, he is remitted to all those rights, which the original settler, 
at the date of the perpetual settlement, had, and may, in eonscquence 
of that, svveepaway or get rid of all the intermediate tenures ijnd in- 
cumbrances created by preceding zamindars since that ilate. 20 W.K. 
44(P.C.). X 

(d) A purchaser, at a sale b) auction in execution of a decree, is not in the 

position of a person, who takes a conveyance direct from the partv, 
and is not, therefore, bound by what the judgment-debtor may have 
stated on some previous occasion, in a mortgage to which the auction- 
purchaser was himself a party, ihc admission, so far as it can be con- 
sidered as his, may be used as evidence against him. 18 W.R. 200 
(201). Y 

(e) The only advantage which he gains by the character df being auction-pur- 

chaser is that he is relieved from any difficulty arising from the law of 
limitation and that ho is not conclusively barred by the acts or the 
omissions of the former zamin^ars, whatever presumptions may ari.se 
from the omission to question the tenure by those who preceded him 
in the zemindari. lyhL.U. 71 (P. C.)r=14 M.I.A. 247 (255-6). Z 

(/) A purchase of property in the inofus^il, at .a sale an execution of a decree, 
is valid in spite of a decree for .sale of the property, in a suit for fore- 
closure, pending in the High Court at the lame of the sale, to which 
the purchaser w^as not a party. 8 B.L.H. 122.<P. C.) = 14 M.I.A. 101. A 
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[g) A purchaser at a Court £)a1e is not bou^d by the specilications in the procla- 
mation of sale contained of the claims of intervenors. They are 
inserted for his beneiit, and no binding effect, as against him is any- 
where given to them. On his purcha.so, he steps into the place of 
the former owner of the property, and it is quite open to him to 
exercise an(^ use. as against the intervenor.s, all the rights and re- 
medies that the owner has. 1.0 B. 290 (29:1), yer Parsons, J. B 

(A) An admission made by an exccui ion-debtor, ora dereeagainst such a person 
does not hjkid a purcha.ser in execution of a decree of a civil or revenue 
Court. 6\V.R, 197. C 

10) Extent to which aaction-purcliaser represents judgment debtor. 

(rt) A purchaser at a Court .sale repre.‘^ents the judgment-debtor to the extent 
of such rjght, title and interest as he bad iij the property purchased 
at the date of sale, and represents the execution-creditor in so far as he 
had a right to bring such right,- title and interest to sale in satisfac- 
tion of the decree. IS 13 (18), refen ing to 10 l.A. 203. D 

(b) And, when the plea of estoppel is available to a decree-holder, it is likewise 

.available to the purchaser, at the execution-sale, as his lepresentative 
or as one claiming under him. 18 M. 13 (18), relying on 19 l.A. 203. E 

1 11) Effect of sale of judgment debtor*8 property. * 

(a) When the Court sells the right, title and iiiterost of a judgmeht debtor in 
property, it cannot be regarded as soiling more than the judgment- 
debtor could himself honestly scri. G B, 103 (202). F 

[U) All that is sold and boSght in nn execution sale is the right, title, and 
interest of the judgment-debtor with all ils effects. 5 T.A. llG--^3 C. 
80G (81.3) (P. C.j. followed in 17 U. 228. 0 

(c) The Court can sell only such rights as the judgment-debtor has and the 

purchaser’.s title cannot extend beyond them. G Bom. L.R. 804 (868). H 
^(d) Where a mortgagee purchase.s, at a sale in execution of a decree upon his 
mortgage, the right, title, and interest of the mortgagor who has 
been estopped from as.serting a title to the property as against certain 
parties, he cannot be considered as having put himself by reason of 
his purchase at the sale in a l^etter position than he was in, asmort- 
gagee taking from the mortgagor. 9 C. 265 (270) (P C.)"-0 f.A. liT, 
on appeal from 4 C. 783. 1 

(c) A purchaser at <i judicial sale takes only that which the judgment-debtor 
could honestly dispose of, and although the mortgage to the plaintih 
may have been without possession, it would bind the mortgagor 
himself. 6 B. 490 (493), refen ingloQ B. 103, 9 B.H.C.R. .304, & 
printed judgments of B^m. H.C. of 1872, Bp. .\p. 286 of 3872. J 
(f) A creditor may, under his judgment, take in execution all that belongs 
to the debtor and nothing more. Ho stands in the place of bis debt- 
or. He only takes the property of his debtor subject to e\ery liability 
under which the debtor himself held it. Whitworth v. Oangain, 1 
^ • Phillips, 728, cited in aB.H.C.k 109 (174). K 

(p) A purchaser at an auction sale in execution of a simple money decree 
could acquire no better title than the judgment-debtor possessed. 13 
A. 28 (51). ^ I 
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S.—“Per 80 nt from whom thepsrties to the suit hove derived their Interest 
la the dubleet- matter ot the suit’'. —(Cmtinved), 

[li) \Vbat passes to the purchaser at a Court-sale is the right, title, aud in- 
terest of the judgment-debtor, subject, however, to this condition, 
vis.t th^t the purchaser may recover back his purchase-money, when 
he finds that the judgment-debtor had no saleable interest at all. 17 
M. ‘2i28 (230). M 

(12) Equitable principle of eetoppel applicable to auctlon-purchaieri. 

The equitable principle of estoppel enunciated in the case of Bamcoomar Coon* 
don V. ila''in?eit ^18 W.R. 166 (P.C.), whiol|t applies to any person, 
IS equally binding on the purchaser ol^his right, title and intere.st at 
a sale in execution of a decree. 22 C. 1109 (919) (P.C.) : referred to in 24 
C. 62 (77) (F.B.). N 

( 13) Equitable principle of estoppel above-mentioned. 

• • 

It is a principle of natural equity, which must be universally applicable, that, 
where one man allows aniother to hold himself out as the owner of an 
estate, and a third person purchases it for value, from the apparent 
owner, jji the belief that he is the real owner, the man whoso allows 
the other to hold himself out shall not be permitted to recover upon 
his secret title, unless he can overthrow that of the purchaser by 
showing, either that he bad direct notice, or something which 
amounts to constructive notice, of the real title, or that there existed 
circumstances which ought to have put him upon an inquiry, thSt, 
if prosecuted, would led to a discovery of it. 18 W.R. 166 
(168) (P.C.). 0 

(14) Auction -purchaser in no better position than JadAment-debto^ or private 
purchaser. 

(а) A purchaser at a Court-auction cannot take rights higher than those which 

the judgment-debtor po.ssesscd at the date of such sale. If, therefore, 
the estate had been bound tip by a prior mortgage, the purchaser 
takes subject to such mortgage. IS A. 28, re/errincf fo 11 W.fe. 29 
(P.C.). P 

(б) An order passed under S. 244, C. P.C. , against a third party, who has 

acquired the interest of one of the parties to a suit, and who has been 
given an opportunity of intervening and being heard, will be binding 
on him, as well as on the parties to the suit. 1 A.L.J. 65, relying on 
and explainwg 19 C. 683 (P.C.). Q ^ 

{c) A mortgagee who would be estopped by the representations of his mortgagor 
was not placed in any better position by his having purchased the 
mortgage- property at a.sale in execution of a dec^ee, which he had 
obtained on his mortgage bond.» 9 C. 265, cited in 20 C. 236 (240). R 

(d) No distinction in principle exists between the case of a purchaser of the 
judgment-debtor’s interest at a private sale, and that of a purchaser 
of his interest at an execution sale, so long as they are both bound by 
the decree in regard to interest acquired by purchase. 14 C. G2 
(FtB.) referred to in 1 A.L.J. 77. * * 8 

\e) There is no difference between the right of a* purchaser at a private sale, 
the reason being that in neither case can the purobaser acquire a 
right higher than th^ ol the judgment-debtor or the vendor as the 
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S. — ‘ ‘Persons from whom the pnrties to the suit hnve derived their Interest 
in the subject -matter of the suit’ '.—(Conlihued). 

case may be. Thi.^ was the case of a judicial sale, at which the exis- 
tence of ail unregistered sa7i mortgage binding on the judgment-debtor 
was not disclosed, and it was held that the purchaser took the property 
.subject to such mortgage. r> B. 103 (205) (P.B.), referring to 11 NV.R. 
29 (P.C.). T 

t 

[f] When the property has been sold under a regular execution and the purcha- 
ser is evicted afterwards under a title paramount to that of the judg- 
ment-debtor, he has no remedy either against the Sheriff or thr' judg- 
ment-debtor. 5 1. A. IIG, cited in 17 228. U 

[(}) Jn the case of a pcrsoti purchasing an under-tenure sold at the suit of the 
landlord, the purchaser is entitled to acquire rights higher than an 
ordinary purchaser by private contract only to the precise extent to 
which such privileges are conferred^by express terms of law. There is 
no warrant for holding that a purchaser of a puini taluk is entitled to 
set at naught all ch'cisions arrived at against the defaulting 'I'litnidar^. 
14 W.R. 283. Y 

(//) A person who purchased at a sale b> auction in execution of a decree, even 
though he may be the decroc-holder, must be considered in the posi- 
tion of a purchaser for value. 20 W.R. 223. ^ W 

(i) .Judgment-creditors can only, by their attachments, take the property of 
their debtor subject to all the equities which would affect' it in his 
hands. 8 B.H.C.R. 1G9 (l7ff){O.C.J). X 

(/) A Court-sale cannot by itself.be taken to create an estoppel either in favour 
of or against a Court-purchaser as against or in favour of the person 
whose right, title, and interest the Court purchaser bu>s from the 
Court, because, as was held by Sargent^ C.J. iu 9 B. 285, the Court- 
purchaser derives his title from proceedings which are entirely in 
in'joitum as regards the judgment -debtor. C Bom. L.R. 8G4 (867). Y 

(/. j if as to the judgment-debtor there be no estoppel, there can be none also iu 
his favour as against the Court purchaser, for mutuality is one of the 
e.ssentials of the principle of e.‘>toppel as applied to such cases. C Bom. 
L.R. 864 (8G5). Z 

(/) Purchasers at an execution sale were in no better position than claimant 
under any other conveyance or assignment, and a cause of action 
which would be barred by limitation as against the judgment-debtor 
would also be barred as against such purchaser. 2 B.L.R. 75- 11 W. 
R. 29 (P.C.)-12 M. I. A. 3G6. A 

(;n) A purchaser at an auction-sale cannot, where lands are held under an 
hereditary ghativali tenure, originally created before the decential 
settlement and at a fixed rent, resum/) those lands on the suggestion 
that the ghat wall services are no longer required. 11 B.L.R. 71. B 

15) Auction puroha«er*s titlenrith reference limitation, nature of. 

(a) The title of thq judgment-creditor or a purchaser under a decree sale is not 
on the same fooling with respect to the law of limitation of suits, as 
that of a mortgagor, or one claiming under an alienation from the 
mortgagor. 14 M.I.A. 101 = 8 B.L.R. 122 (P.C.). C 
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S.— “Persons from wfiom the parties to the suit have derived their Interest 
In thn suhfect-mattet of the suit”.— (Concluded). 

(^) No distinction exists as to limitation in favour of the purchaser at a judi- 
cial sale between his right and that of a private purchaser. 0 h. 193 
(205). K D 

(c) The view of the Calcutta High Court, that, although the suit of a private 
purchaser might have been barred by lapse of lime, the suit of a 
purchaser at a judicial sale, was not so barred wjs disapproved by tho 
Privy Council in 12 M.I.A.;:366-0 B. J93*(205). E 

*19. StatciiiciijLs madc'by persons, whose position or liability it 

is necessary to prove as against any party to the 

Admissions by admissions, ft such stateiHcnts would be 

persons whose posi- . ... 

tioij must be prov- relevant as against such persons in relation to sucli 

to *01*°^*"^*^ posi 4 ;ion or liability in a suit bj;ought by or against 

them, and if they arc made whilst the person 

making them occupies such position or is subject to such liabilitx'. 

Illuslration, 

A undertakes to collect rents for B, 

, B sues A for not collecting rent due from C to B. 

A denies that rent W3.s duo from C to B. 

A stHlciiicnt by C that he owed B rent is an admission, and is a relevant fa5t as 
against A, if A denies that C did owetrent toB. 

(Notes). 

I, -General. 

(1) Relevancy of admissions by strangers. 

(n) declarations proceeding from a stranger, though he is .stiJl living, are, in 
genoral, rejected. fnirough\. White, 1 B. & C. 328 ; Tay. Ev. 4th Ed, 
p. 531 , Phip. Ev. 4th Ed. p. 221. , F 

(6) Stateinont.s made b} strangers to a proceeding arc not aclmi.ssible a* 
against the parties, with certain cxception.s. Cvlle \. Braham, 3 Ex. 
183 ; Steph. Dig. 7Lh Ed. p. 28. G 

(2) Exceptions mentioned above, when arise. 

The exceptions mentioned arise when the issue i.s substantially upon the 
mutual rights which, at the particular time of the admission, were 
respectively possessed by a party to the record and the person who 
made such admission ; in which cases, such evidence will in general 
he let jn as would Jie legally admissible in sn action between the 
parties themselves. Tay. Ey. 10th Ed p. 543. H 

C3) Initanoei. 

(а) In an action by the trustee of a bankrupt, the latter's admissions, made 

before bankruptcy, are admissible to prove the petitioning creditor's 
debt. Coole v. liraJf^m, 18 L.J. Ex. fb5, Tay. Ev. 10th Ed. p. 543. 1 

(б) An admission by a bankrupt of the petitioning creditor's debt is relevant 

as against the plaintiff, in actions by the trustees of bankrupts. Jar- 
rett V. Leonard, 2 M. & 8. 265; Steph, Dig. 7th Ed. p. 28. Art. 

18. J 
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/. “ QenersL-' (Concluded). 

The Adini»sions made by a debtor are relevant agairiBi a person to ^vhom 
he was given money in trust to be divided amongst certain creditors. 
Itobawi V. Andrada, 1 Stark. 372 ; Phip. Ev. 4th Ed. p. 217. K 

(d) The admissions of a cestue qae trust are evidence against a trustee as far 

as their interests are identical. Harrison v. Vallance, I Bing. 45 : 
Phip. Ev. 4th Ed. p. 217. L 

(e) In actions against shcriHs for not executing process against debtors, state- 

nicnts made by {he debtor admitting his debt to be due to the execu- 


tion-creditor are deemed to be relevant as against the sheriff. Kemp- 
land v. Macatiley. Peake 1)5 ; Williams v. Brulges, 2 Star. 42 ; Steph. 
Dig. 7th Ed. Art. 18, p. 28. M 

(f) But admissions madexafter the act of bankruptcy are not relevant against 
the trustees on account of the intervening rights of creditor.? and of 
the danger of fraud. Hoare v. Conjton. 4 Taunt. 5G0 ; Tay. Ev. 10 
Ed. p.M3. * N 


io) So long as the suit of the assignee of a chose in action was at Common 
Law required to bo brought fictitiously in the name of the assignor, 
the latter’s admissions were relevant as those of the party himself. 
Bauerman v. lladcnius.7 T.R. 663 (658). Wigm. Ev. ’05 Ed. S. 
1075, p. I2V1. 0 

(/<-) To prove a pica in abatement for a non-joinder, the admission of liakility 
by the person sought to be joined would be relevant. Clay Lang- 

slow, A M. 45 : Wigm. Plv. ’05 Ed. S. 1076, p. 1275. * P 

(t) So far as procedure still permits iih>«buil to be conducted without joining 
the real aLd beneficial party in interest, bis adinissiqns would neser- 
theless be received. 'Hanson v. ParJicr 1 Wils. 257 : Wigm. J*Jv. 
’05 Ed. 6. 1066, p. 1275. Q 

2.—**Persons whose position or Habit ity -Admisions*\ 

Admissions of party whose position has to be proved against defendant are original 
evidence. 

‘ A plaintiff’s vendor being a party whose position in relation to the property 
in dispute it is necessary to prove against the defendants, his admis- 
sions are in the nature of original evidence, not hearsay, and are 
legal evidence, though he i.? alive and has not been cited as a witness. 
5 M. 239 (ill). R 

20 Siatciiients made by persons to whom a 

s6n^«presEly^V/^^^^^ suit has cxpi’cssly referred for inforiiia- 

red to by party to reference to a matter in dispute are 

suit. -I • • 

, adiiiissions. 

Tll\isiration. 

The question is, whether a horse sold b> A to H is ^ound. 

A says to B, ‘ go and ask C ; C knoivs all about it.’ C’s statement is an adj^^on 

(Notes). 

/. ** State^nents^ dispute.^* 

(1) Roforeo’i admisilon approMhoi arbitraiioii. 

{a) Admission made by a party referred to comes vory near to the case of 
arbitration. Steph. Dig. 7tb £d. Kote to Art. 19. p. 178. 8 
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!• %** Statements dispute , ' * .—{Continued). 

{li) Admission by reference comes close to the principle of awards by arbitra, 
tois; for, though the validity *of the award rests on a contractual 
basis, > et the piv)ccs8 is one of reference to a third person for pronounce, 
incut. Wigm. Kv. 1905 Kd. S. 1070, p. 1253. T 

(2) Referee’s opinion relevant by itself irrespective of other considerations. 

{(() When one party rcfcis to aiiolher foi iiifonnatmu or an opinion on a gi\cn 
subject, the inlormation (U* opinion* so given is relevant, it being iin- 
inaterial whethty the matter in dispute is one of law or of fact, whciher 
the referee has or has injt an\ peei>liar know ledge on the subject, or 
wlietlier tlie ufeience is miule expicssly ni by conduct evincing an in' 
tcntion to rel> on the statiunoiit as corieeb. Tliip. Ev. Ith Ed. p. 232. U 
(5) In the application of this pi niciple, it matteis not whether the fpu stion 
refen ed b»j- one of law oi of fact, w licthcr llieyuTson to whom reference 
IS made have oi ha\e not, .iii\ peculiar knowledge on the vnbjee.t ; or 
wli(‘llu‘r tin’ st.itenieMts (d tin' m leiee lie addiu cd in e\ idrnee in an 
.lelnm on contract, or iii an action tor but. l-’ield Kv. 0th Ed. p. 91, 
(Ltun/ Ta) . Ev. 10th J*al. p. Y 

(3) Principle. 

(a) 'rh(3 geijer.il rule is that .i parly, who lehu’s to another, is coiiclusiNely 
bound b) that othei’s decision; for, .liter proposing to bound bv what 
another mas .sa> , to recede fiom it after he has said it, is not only*dis- 
honest, but liable tu,b« turned to impioper purpe^ses, vh , to entrap a 
w'ltness or to find out how far the parts 's »'vidence svonld goin.suppoit 
of his ease. Stevens \. ThttLer, Peake. K. 1.37; Tay. b'.v. 10th ICd. 
p. 514. ’ W 

(5) If a p4irty, instead of oxpiessiiig his l>elief in his own words, mentions 
another person as one whose expected utterances ho approves before- 
hand, this aiiKMints to ;in anticipatory adoption of that j>er5jOirs state- 
ment, and becomes, when made, the party’s osvi). Wigin JOy. 1905 
Ed. S. 1070, p. 125-2. X 

(4) This species of admission is not frequently available. 

- - , though it IS well recognised {Lyoijd v. WiUuu, I Esp 173). \\ igm. I'^v. 
1905 Ed. S. 1070, p. 125:1. Y 

5) Admission by reference and by adoption, distinction between. ,, 

‘Admission by referenee’ ‘differs’ fioiii ‘udmissKm by adoption’ in that, in the 
Jailer form, the third prison’.', statement is alreudff made. Wigm. 
Ev. ’05 Ed. S. 1070, p». 1253. Z 


('>) Scope of section. 

(n) The rule contained in S. 20.mns'? not lie understood as ghing the 
force of an admission to statenn'iiis made by a wiines.s, as against the 
party who calls him. t There must be an express reference for inform- 
ation in order to make the slaieinent an admission. Oun. Kv. lOth 
Ed. p. 134. ’ A 

(5) A party is not bound by what his witness may say at Nisi Prius. Cardner 
V. Moult, 10 A. E. 404; Tay. Ev. 10th Ed. p. 645. B 

K, 14 
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/. **Staiements- dispute.** ^ -{ConiiniY^d). 

(7) Instances where referee's admissions held relevant. 

(a) Where a person agreed to admit a liahility, provided another will make an 
aftidavit in support of it, the affidavit, so made, was held to bo lele- 
Viint against that person. Lhnjd v. WLllau, I lisp. ]7H ; Phip. Kv. 
4 th JOd. p. ‘i’J.'J. , C 

(!j} Iiian.ietion for injury to a horse, where the defend.int said lli.it, if a iiiiners’ 
jury would say* that the shaft, where the horse was Killed, 
was Ins, he would pay the niineis’ acrdiet W'ms admitied in ovv'ltMieo, 
the |Hr\ being ‘.’eg irded as his aeeredited .igents. Stibi'nff v. White, 1 
:\1. A W. i r> : Wigm IW ’Oo Kd. S. lOfO, p. riy]; Tav liv. W Kd. p. 
511. ' D 

(. ) Wlu re th ‘ defiMi l.int wrote. “[ ref.n yon to him thoieon”, meaning one IT, 
the leUer of the deiond.int w.is held to admit in e\i(1ence ll’s state- 
nient respecting the account, though ll’s statement was made at 
another time, it being obsorve'd, th.it “.invthing that he sa\ sabout the 
account is admissible.” //ood \. /iceic, :> C. S: W .5M*2 : Wigm. Kv. 
'05 Kd. S. 1070, p. 1-253. E 

( /) Where the defendant referred llio pl.iintiff, in an action for warrranty of a 
hoi-rio, for information as to his own lesponsilnhty to one N, the state- 
ments of N were held r;•lc^.vnl. Ctindneti v. (freene, 24 Conn. 5(>2, 572; 
Amcr. Wigm. Kv. '05 Kd. S 1070, p. 1*2.53. , P 

(V) Where a defendant, on a demand ihade, said, “Von innsf apply to J..V., and 
he will pav' you”, the admissi m of ./ w',i.s admitted in evidence, on 
, the piinciple that, V Ih'ic a person is ictcirod to In settle and .uljusL 
any account or business whit he .s.i\s, ij it is etniinuted n it/i the bn- 
.^tness /t'hirli IS refenuut tn hnn, is evidence. iDiit v. I'almei , 5 Ksp, 345 ; 
Wigm K\, 05 J'^d. S. 1070, p. 125-2 G 

(f) Where, it being in question whether a person deli\ered goods to another, 
the l.ittcr.said|tlMt if the carman would say that he delivered the goods, 
he ^the latter) would pay for them, the carman’s reply would be rele- 
vant against the lalU-r. Daniell v. Vitt^ I Camp. 300, ii ; Steph I)jg. 
7lh Kd Art. 10, p. 29 ; Wigm. Kv. ’05 JOd. lOGO, p. 1252. H 

(ff) In an action foi trover, where the plaintiff said that, if the defendant would 
l ike his oath that the horse, the subject of the trover, was his, he" 
should keep ’him, the f.ict of the detcudant’s affida\it being made was 
received m twidence. daiiivt v. Halt, 3 Stark, 100; W^gm. Kv. ’0.5 
Kd. S. 1070, p. 1253. * I 

, f 

(h) For a case where the witness wrote', at the defendant’s dictation, a certain 

account, which ho w'a‘.s allowed to read and hand in, as embodying 
“ the defendant’s admission, see Statiw. Kent, 4 N.D. 577 ; Wi^m. Kv. 
1905 Ed. S. 1070, p. *’2.53. J 

(i) Where, in an actjori against executors, the defendants wrote to the plain- 

tiff that if she wislyyd for fLirther information as to the assets, it 
could be obtained from a certain merchant, the replies given, by the 
merchant were held to bo relevant against the executors. Williams 
V. Innes, 1 Camp. 354 ; Phip. Kv. 4t.h E J. p. 2-32 ; Tay. Bv. 10th Ed. 
p.543. K 
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/. — * *Statem ^nts —dispute . — {Concbided ) . 

(,;) Wheic a peraon, aocused of having rccnived sUdeii pioperty, bold a police 
• mail Lhiit his wifo would niako out a list of the property, a list, subso- 

♦(uoutly uiado out by her, was held to be lolovant against him. It.v. 
Mnihvif, 15 Cox. 4^G and 458 ; Phip. Ev. 4th llld. pp. 283 and 289; 
Tay. Ev. 10th. Ed. p. 514. L 

(/•) Whet 0 two person.s cutj!^cnt.cn to abiclo by the dr3cisiun of a barrister on a 
disputed ‘piostioii of title, held that the opinion given was relevant 
again.st both, though it might be* invalid as an award. f)ou'ns\. 
Cooper, 2 Q.B. 2jG, Phip. J'a'. 4th Ed. p. 28:5, Tay. Ev. 10th Ed. p 
54.b. M 

{/) Whmc a c:<iu.sc w.is referred to an aihitrator and the reference proved in- 
cITei tu.il, admissions made bcfoie the arbitrator are releviint in a 
sub -ioquent trial ot the cause, ilretjorji v. Howard, 8 Esp. 113; Tay 
Ev. lOth. J'^d. p. 5(12. K 

(in) Where a party, on motion h-^dorc a, dudge, uses *tho aflidav it of anCither 
person to prove a. certam fact stated therein, such allidavit, is, on any 
.snhsoqneiit tri.il evid(Mue of thi.s fact, and that, too, though the per' 
soil who made tlie allidavit ma\ bo present in Court. UnckelLw. 
llahe, 7 A. and E. 15() , Tay. Ev. lOth Ed. p. 615. 0 

(8) Instances of referee's admissions held not relevant. 

{a) The \cry u\vtLue of the cmplo} meiit and the purpose for which the medical 
icferee' js emplo\edin an insurance company was held to precludojthe 
notion thiiL the record of the obscivations made and of the opinions 
formed bv hnn oughf tol»e treated as a/lnussions made by the insur- 
ance com])aiiy. 25 AI. 183 (209), pvi JJhashjfnjn Ipeiujar, J. P 

(5) In a suit to recover money on a policy of insurance, it ^as hedd that a 
.statement made, by the medical referee in his report to the company 
as to the |)h>sif[ue of the assured should not be treated as statement.s 
made by the conipiiny’s agent, admissible under Ss. 18 and 21 of the 
Evidence Act, and that it would make no dilfcrenco whether the 
medical referee was spemaliy tiuploved in individual cases or was the 
standing medical icfei'ee of the company. 25^1, 183 — 11 M.L.J. 379, 
per Jihfisliijdni Jffewfiir, J. Q 

21. Adulission.s Jiro lelevaiit aiuji iiuxy be proved as against the 
person who makes them, or liis representative in 

Proof of admis- interest I)ut they cannot be proved bv or on bcr 
sions againSfc per- . , , ’ , , , ‘ i i • 

sons making them, hah ot the person who makes tJiem, or by ins re- 

bcLlf. presentative in interest, cxccjit jn the following 

cases : — 

(1) An admission may be proved by or on behalf of the person 
making it when it is of sucli a nature that, if the person making it 
were dead, it would be relevaiit as between third persons under 
section 32 (31- 

(2) An admission may be proved by or on behalf of the person 
making it when it consists of a statement of the existence of any 
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sfc.ito oT mind or Indy, rdinvant of in issiu', inadcMil of about iho 
time when such shite of mind or ])ody existed, and is accompuiiied 
In eimdiict Jtmd(3rin^ ils falsehood im[)ro])able. (b 

An admission may 1x3 provial In* oj‘ on Indialf of tlie peison 
intikin^ it, if it is relevant otlierwisc tiian as an admission. 

Illustrations. * 

I 

(^v) The hoLwc'tri A .lyd U is. whctliei: iieerfciiiii deed ih or or i.s not forced- 

A ;i.l(irni., tli.il il la ;.;cnnirir . Jl, tli.ifc it is forged. 

A pin\e I at.iLcniont h\ l> th.ifc the deed *' is grniiniv, Jind B iii.iy p^ovc /i 

•statenuMit h\ A that tlie deed la foigod ; hut A iMiinot [»ion o .i stdloiiK'iit by hiiiisolf 
Ih.iL the deed la gen in no, nor can B pio\e u sf.itiinent by hniiaelf that tlic deed 
if. forge(>. 

(h) A, the captain of a ship, is tried for c.iating her .iway. 

Kx^deiiLO IS given to aiic»w that the ship u.is taken out oTf her pioper course. 

A produces a bofik Kept l»v him in the oidinary course of his business, slioiMiig 
obscrNatious alleged to have been taken b\ him from day to das, .ind indicating that 
the ship was not taken out of her proper couise. .A ni.iy prose these stateinouts, ho- 
can.se the) would lie admisspjlc hotsveen third p.irties, if he wore dc.id, under see* 
tion clause (2). 

(c) V is aecii.sed of a crime committed hy him at Calcutta. Me produces a letter 

written by hiiiiself and dated at Lahoie on th.it das, and hearing the Lahore post-niark 
of that day. ‘ 

The btiitcment ill the dati' of the letter is .iMiwissihle beeaii.se, if A ssere dead, it 
would be admissililc uiidei section Ti, elanso (2). 

(d) A is .iccuscd of KM CIS Pig stolen good.s knosving them to lie stolen. 

He ollcis to piose llial he lefu-ed t( .sell them heloss their value. 

.\ m.iv prose these statements, fhough they .irc admissions. bc(..inse they arc e\- 
plaiiatorv of conduct inlluenced hs fact, in issue. 

(c) IS ticeused of fraudulently having in his pos.session coniiterfeit eoiii which he 
knew to ho counteifeit. 

Ife oilers to prose that he asked a .skilful person to ex.iniine the coin, as lie doubted 
whether it was counteifeit or not, and tliat that peison did examine it, and told him 
it was genuine. 

A may prove these facts for the reasons stated in the List preceding illu.stratioii. 

(Notes). 

Admissions are reievant and may be proved as against the person 
who makes them or his representative in interest 

1. GENEKATi— rAUTY MAKING ADMISSIONS. 

c- 

(1) Meaning and scope of the section 

(a) The meaning ofS. 21 is vcr}»plainly illustrated by illustration (d) to ibn 

section, rj A. 70 (92) (P.C). R 

« 

(b) S. 21 of the Kvidt'iicc Act las^s down tfiiegoiieral rule that admissions arc 

• relevant and may be proved as against the person who makes them. 

2 C.W.N. 702 (7i'4), per Baiierjee, J. ' 8 

(c) S. 21 of the Mvidence Act provides that admissions are relevant and may 

^ be proved against the person who makes them. 8 O.C. 395 (403). T 
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I, Admissions are relevant and may be proved as against the person who 
makes them 6r his representative in interest*', {('ontuiued). 

1.-(U^:NKHAL---]*AKTV]VJAKJN(;AnMISSI()NS. -{Contunicd). 

{d) S. 21 rules that admissions are relevant and may be proved against the 
person who inahes thtmi. U.li.U. (l.S'JT-OI), p. 377. U 

(ej Whenever .» rcpiesenfc.ition of soinn /at/ .is distinguished from a liare re 
pn'sentatiion of intenlion -has been made l\v .i [)erst)n for inllueneing 
another’s conduct, and the latter aeV> upmi it, ho will, in sucdi easc.s 
gcncr.illy. he entitled to the assistance i>f the Court lor icalising biich 
lepresuiit.ition. doidcn Moiuni, ‘Jd I..J. Ch. Stid — d H.C.C. 24.0 and 
i innuu’t de If \ ii(trou,do />n7, 12 Cl. and Cin. 4.d ; . lOv. lOtli lOd. 

p. 587. . Y 

(/) 'I’he rule contained in S 21 of tin* MMdonce Act must lie taken buhject to 
the spcjci.il pru\ jMons relating to confessions, and statements of accused 
peismis, enacted in Ss. 21, 25 and 211 of the .\ct, .ind Ss. 104 and*‘3GJ, 
Cnm. 1*10. Code of isrf2j 2 C.W.N. 702 (714), pci /*‘anc/.yi, 7. W 

(;/) Wci’ii it otherwise, confessions .ind st-iti'ini'iits of accused persons, not 
locorded inaccoidaiice with the ie<|inrcmcnts ofSs. Hilancl 3(14, Criin. 
I’ro. Code, might nevertheless he pioved as #idmis.^ions by the accused, 
.ind the w'liol(‘somo provisions clal*oiatcIv ),ud down in those- transac- 
tions practic.illy icdiued (o .i nullit\. 2 C.W.X. 702 (71 1), per 
J. X 

[h) If a ni.in m.ikcs stal(’inen(s, lie s k sjiciisihic toi Ihein, c\cn though they 
should not in lad he l-ru*. 11 J3. II i' 11. 2J2 (21(>). Y 

( 2 ) Relevancy of wife's admissions. 

If a W'llc sue, or lie siu’d, a.s .i single Wf.'iii.iii, no \.ilid if .is«)n c.in he given w'h_\ 
lici .idinissioii should not li.i\ •• the ime 1 il i.df 'ci, a,giiu,t her a;, 
those of aii\ olhd peivon. 'I'.)}. E\ . 10th ltd. ]). .)!(). Z 

(3) Contracts made by person under intoxication, total and partial. 

Though contiacls made l)y a }».iL’t\ in .1 state of total intoxic.ition, will he \oid, 
thev will be enfoiccd where the intoxication is only partial, and in- 
snifieient to prew'ut him from heang aware of what he is doing, f/orc v 
(iil'so'i, 13 and \\ (123. Host. Ev. Hth Ed. p. 142. A 

(4) Admission not conclusive. 

{a) A more admission i> lug. conc-lu'.ivi' , it i.s only in f.ert.nn cases that it is — ^ 
for instance, whcie it b.is been acted upon b\ the party to whom it 
w'lTsm.ido. 18 W.ll. 317 f'3ES), see .ilso, S. 31, tnjra. B 

(fi) A person is not concluded h')»his own representations nrtles.s tho} have been 
acted upon l»y the opposite parUg if treated merely a.s admissions not 
acted upon, it niyiy he shown by the party who made them, that they 
were untrue. 20 W.R. 223 (22'ljt. C 

(c) A statement for the purpose of a judicial prococdiug can only be conclusive 
in another proceeding fUn to such inateriar facts embodied therein as 
have been found alhrmativcly to warrant the judgment of the Court 
upon the issues joined ; suchstatement& are only representations and 
can only be couclusivo if the other party has acted upon them and 
altered his position. 4 0.C. 408 (417). D 
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/. Admissions arc relevant and may be proved as against the person who 
makes them or his representative in interest*',' -{Coutinmd], 

KNKUAfj— 1\UITY \[AKlN(i; 

(</) They arc coucluhjve, not merely because* they are the stateuicnts of the 
l).irtics. ]>ut 1)e(MiJse for the pnrjtnsc uf present and prospeetix^e litiga- 
tion, they must ho taken to ho the tiuth. 4 t).C. 408 (417). E 

(<') Ailmi.^sioiis, wFiirb do not come within thus doseiiption, are receivable in 
c\idonoe agiiiiiht the parties making them and those cl.iiming under 
them, hut do not amount to .in estoppel. 4 O 408 (417). F 

• I- 

r 

(5) Party may show adniifisions were mistaken or untrue. 

(o) The exjirijiKS ;idini.s..ioii.s ol a p.iil) t<» a suit or .i>dmi-.sions implied from 
his fondnet, arc i*\ idenee and strong ciidence ng.imst him ; hut ho 
rould .show th.it thoM.' adiuissioiivS weie mist.ikLii or riottiue. 1 A Jj. 
J. lO'J (4>.C.)-iJ C.W.N. 821 5(’.LJ. Uo- 17 .M.L.C’. 103 -- 2 M.L. 

'r. 108-8 Horn. Tj.il 207 28 A. 181, see, also, Wigm. Kv. TJOh 

I'jd. S. lOo.S, p. 1227. * G 

(I'j) The express .admissions of a party to the suit, oi admission implied from 
his eoiuluet, are evulenee, and strong evidence, against him. He iii 
at lihcrtv t<!) pro v<' tb.it .siieli admi.s.sions were mist.iken or were iin- 
tiiie, and is not estopped or concluded liy them, unless another person 
lia.^ been induced by them to alUn his condition ; in such a ca.se'^, the 
p.irty is estopped from disputing then* trutli with respect to that per- 
son (and those claiming under him), and that transaction ; hut as Iq 
thud peisons he IS not hound. Tt is a well established rule of law, 
ih.ib estoppels hind onh paiLiea and privies, not strangers. Tay. E\. 
lOLk Kd. p. .*>77. H 

(f) The pel sou against whom .in admission is pio\ed is at liberty to show tha^ 
it \vas mistaken or iintiuc. T B.lt (1887 01), p. 377. 1 

((/) A p.irty .igaii.st whom the admission of a de(;d of gift or eonve\ ance is 
sought to he Used nuu explain the mailer, ami show the real nature 
of the tlall^.lctiou to get iid of the cileet of the apparent admissiun. 18 
W.H. 185 (181). J 

((') 'rhe Lower Appellate Court iii not allowing a defendant in the suit in ques- 
tion, to deny the truth of the .idinis.sions made by her in a former 
e.isc, or to adduce evidence of her own falsehood and deceit, was doom- 
ed to have acted in direct opposition to the judgment of the Privy 
Council in 13*M.l.A. .551^15 W.H. (P.C.) U. 21 W.R. 422 (423). K 

G) Very clear evidence necessary to escape from effect of admission. 

A ptirty, seeking to get out of the effect of an admission, of the receipt of pui*- 
chase niouc)', made before a Registrar, should make out hia case by 
vcri/ clc'ar evidence. 15 W.H. 280 (281). L 

7) Question whether admission rcaliymadc different from its relevancy and effeot. 

{a) The (piestiow of the relevancy and effect of an adini.ssion is quite apart from 
the question xvhethcr i^was realty made. C.B.R. ( 1897-01), p. 377, M 

(5) The more fact that cc/tain admissions, alleged to have lieeu made byv a per- 
son, were contained in statements filed in a Court of Justice in the 
mime of that person, does not necessarily prove that they were actual- 
ly made by that person. 8 W.R. 468 (469). H 
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!. ~**Admlnsions are^rehvant and maybe proved as against the person who 
makes them or his representative In Interest*',— (Continued), 

'l._GENERArj— PARTY ^[AKTN(i 

(s) AdmifisiouB always to be proved. 

The mere fju’t of one p.irty allcKin*? that n. new contract has been .substituted 
, for the old one docs not of itself put an end to the old I'ontraet, oven 

as against the party whoso allccc;, unless >hc allegation is proved tf) 
be true. R i\ 020 (020). ^ 0 

- (9) How much of admission relied, on can be adduced in evidence. 

(a) Where a part of :i con versa! ion is rdicd on ’as an admission, tlio opposite 
party can addnc(‘ (■\id(‘ncc onl\ of so^nnidiof tlic same, conversation 
as may explain nr qnalifv the matter already hefore the Court. Tay. 
Mv. 10th l'"d. p. I'/'/’cn 2//7 /o tbelatler rule followed in “The Qno- 
eii’s Case, ”.‘2 H c't H. ‘2R7. (where all tbal. \\as«ai<l in the same con- 
versation, even matter not proper!) connected with the stair merit 
deposed to, was admitted). P 

(h) A witness, who has stateil on crohS I'xamin.iiinn that he heard the 
plaintid’ admit ono.itli that ho had repeatedly hern insolvent, cannot 
bcaslicdni re-examination whether tbc pbiintilThad not, on the same 
occasion, c n pi ossly stated that certain monov was given to liim and 
not lent. J*rinccv. Sanio, 7 1’2‘1 , Tay. Kv. 10th Kd. p. r)*2l ; 

Phip. Ey. 4th Ed. p. ‘210, in this connection see llcimson v. Turner, 10 
Q.13. 4R*2, cited under R (1) (c), infra. ' Q 

(c) Ttis a proposition that eaniiot be maintained that when a defendant admits 

anyone fact eontainod m the written statement of the plaintill, and 
thereby c\cliides independent evidence thereof, he isocntiticd to miv 
that the plaintiif has relied on his statement as evidence, and that 
the defendant is in eonscquom*e in a position to claim that the whole 
of it maybe read as evidence in bis own lavonr. 10* W.R. 2r)7 (‘25R). R 

(10) ConBtrucUon of admission. 

(a) Misrepresentations as to his separate ownership, made by a member of a 

joint family in a security bond given bv him to the Collector, were 
held, in determining wliethor in point of fact the suit propeity was 
joint or separate, to be mere admissions inconsistent with tin* title 
asscrti'd in a subse<|uent suit by bis sm'oessors in interest, the plain- 
tiffs, not matcnal to impair the strength of tbc vase made 1)V them, 
tbc defendant not having jmrehaj-cd on the faith of Mic b miMi'presen- 
tations. 19 W.H. .‘W. {‘100) IP C.). ^ 

(b) In a flint f“r ( iibancement, il was held that the plaiiitifl's admission that 

the defendant had In Id a tenuic for .*10 or .S‘2 years at Ihe same rent 
was not an admission*that the land had been held at that rate from 
the Pormanont Settlement, add that he .should be allowed to rebut 
any presumptiem arising from the admission. 10 W.R. 427. T 

(f) Au admission of a fact on the pleaditigs hy implication is not an admission 
for any other purpose than that of the particular iSsSue, and is not 
tantamount to a prool^of the f^ct. 23 W.U. 214 (217) (P. C ) : referrivg 
tn Edmunds v. Chwes, 2 M & W 042, Smith v, Martid, 9 M. A W. 
304, A Robins \. Maidstone, 4 Q. H. 815. U 

(d) BofuBal by a counsel or | leader to urge a question of law is a mere ad- 

miBBion of law which is not binding upon tbc party, and the paity may, 
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r.iisti tlitj (jiirstion in appeal alllioi gh not raised in the Lower Courts* 
»‘spo( i Uly when* a qui*rttioi) of limitation obvioUhly arises upon the# 
atJinitted laets of the o.is<*. 7 C.L.J. 15*J. Y 

(e) An admi'vSi.iM i>n a point of law an rnlinission of a " thing,” so as to 

make Iho atlniMnon a matter of ehtopiiel, within the ineauing of 
S. Ilf) of ihe r.vHlenei' Aet. 21 A 285 (2S7), see, also, under S. 115, 
injni, hiUonn( in 8 N.Ii.lt 72 (7'J/ ‘ W 

(II) Effect of admission. 

« 

(o) Where an admission is duly proved and the person against whom it is 
pioved (loi's jn)t sati'.ly the Court th.it it wms mistaken or untrue, 
thoio ^ nothing in the KMdc'iK-c Aet, and tlu-ic is no general principle 
oi rule of law, to [uevi'iit the C mrt from d» ••iding tin* ease in aceord- 
.uu*e with iL. r.Jt U. (1 S‘j 7 01), p. -*»77. X 

(5) An admi Sion om e made e, landing against tlie paitv making it for all the 
]>in poses of the suit, unless it i-, shown to base licon recorded erron- 
eously. 2, W.H. (\et X) 1. Y 

(r) Where a defeiulaiU \oIunt;ml> appears in Com t and admits the elaiin, the 
Court has no othei viun se iJiaii at once to give jiulgnicnt fon the 
jil.untilT, pio\Kh*d, of <‘onrse, that it was satislied of the identity of 
the detendaiiL, la* that the advoi*ale who apixeared lor hiih was duly 
iiistnu ted. 12 W.Lt. -l.ki (C34)* per A/n/ A/i//, J. Z 

(d) Wh( re pat ties )ia\e eoine to a mutual .igreenient or whoic the defendant 
i lias eoiihssi'd judgment, cverv Judge has a disrre/ion to decide the 
suit at once in aeeordanec* with such agn‘(*ment or cc nfession. 12 
W.K. per Jncl<s(ni, J. A 

(c) Wheie «ai the pres(*nLation of a plaint, the defendant then and there ap- 
pe, lied and eonle.ssod judgment, the Judge was not obliged at that 
time to hear the defendant, hut wms at liUnt} to follow the ordinary 
procedure of the Com t. 12 W.ll. ( \'^b) per Jrichsun, J. B 

(J) Wheie theie was a clear admi.ssion hy a defendant that there were open 
and eirrent .ieeouiiLs hetw'cen the deceased father of the pl.iintiffs 
.iiid hmisclf at the death of the former, the h g.il consequence would 
he that, at tJi.it date, cither of them had a right as against the other 
on iiceount, and that whoever on the account .‘^hould be shown to ho 
the delitm ot the* other, was bound to pay his debt to the other. 4 C. 
ii.J. t)l (PC 1^8 Bom. L U. 501 - 10 C.W.N. 87J ^ 1 M.L.J’. 

A.L.J, 525 10 M.L.J. OCO .TIC 1047 -2 N.L.R. 130. C 

I 

(//) W hcie a plaiiitilT admitted that his (cm . *0 was created on the 20th Poos 
1211, his .iilmission was held to deprive him of the benefit of the pro- 
siimjitioii that he licld at fixed rate.s'frc m the time of the permanent 
sottlomeiit. 1 W.U.%28. D 

(Jf) A defendant impljcitl > admitting a liability, if a fact is pioved, must be 
held li i!)lc it that facj is proved. 3 W.Ii. 28 (29). E 

■ 

(i) I’artics who admit in (’omt that they have sold their rights in a dooreo to 
anolher cannot he allowed to ro.sniiic those rights, only because that 
other fails to establish her claim to one or more of those rights, 
.'igamst a third parlv. 7 W.U. -300, F 



!|. 21 J Act I of 1872 (mcIAN EVJDEKCE act). 263 

Ai/misaions are relevant aa^may be proved as against tbe person who 
makes iheet or bis representative in interest**.— ■(Continued)^ 

J -UliNEUAL -PART Y MAKING ADMISSIONS.™ . 

ij) Au admission regarding one act wiJI not render questions as to 

olbciVi. IkU ^ . bell, 86 li.T. Jo. 1-18 ; l*hip. 1th Kd. p. 19^). 0 

jA) The a,dmj.v!jiun of the esccuLiun of ii ducuuieut aud of iU teims cannot 
give it d validity it fces uut In law JN.L. R. 73 (79), 

refci iwj iu (1871) M.HX.R. IJ. ^ H 

, <J) The plaintiff Ia not l)uund hv an ddiiUc,i-.ion of a point of law. uur ptcclud 
fd freftn asserting the cimtiar} , in cKjor (o obtain the relief to ^^hicb. 
upon it <ruc r onstructiuii of the law, he may appear to he entitled. l^‘ 
W.n. 3o9 (OO?) (PX.) - 1..R. Sup. 1*A. 17 : tiled m 31 A. 235 (287). I 

(fTt) An admission made by a pcioou x\lio is a lociuii tenens', aa to tbe * proprie 
tary rifiht of .t (ciUin ah^entee vill ne)t cnvirc lor the benefit of thal 
ah rutce'ia son. / j 1*.U. 1875 (Ci\ il). • J 

uj) The cfTevt of admiijioii mede bv iht /(.< n/;/ /r.'o//oi? mcitl.v to pre\ent. 

limitation Iruiii niuiiiiig against lln- ab.icritec proprietor , and th-i 
absentee’ ^ death iinmcdiaU'lv changes the pus.3os&iou of the /'Xf/r?/ 
/cvid/n iMto an advcisc one, cNcept b<;ic the admission ovpre^fly 
relates to the ab&cntec'o dcsi'cndanls. 'io IMl. 1875 (Ci\ il). K 

in) A party is nob bound )>y an erronous admission m a pclitimi. (i W.P. 

288, K'/cruil to in 15 W.R. -fd?, ^ I# 

ip) A bare admission of the Cvjcutiori of a sale-deed h) the dcfciuUut in her 
wijitcii statement was held not to have di.si>ciiwcd with the necessity 
of pioMiJg it, wheie (he defence denied tbe •>alidit\ of tbo deed and 
ohaigcd the whole (niii^actioii with Iraud. It B, 5161519) , irfrjnvif 
to I B. VjI (69). M 

(!?' Admiosions made in the course of a judicial prueccdiug mu \ or may not 
Hiiiouiit to all estoppel. I (l.C. 108(117). N 

(III EAeet of erroneous admission on occupancy rights. 

Oociipancy rights are not alfeclcd liy admi-'^sions made under an erroneous 
iniprcssiou. 8 IVR. 1872 (Rev.). 0 

(12) Effect of omission. 

[Cl) Au erroneous umisaiou to object to the icceptioii of evidence t)f an sd 
mi.ssion by a party, ineJcnaiit within the meauing of S. 21 of the 
JCvidence Act, doe.s not make it releviint a.s a ground uf judgmenS, 
and must be cnliiely disregarded. 19 A. 76 (92) (PX.). p 

(5) Where a suit was Inoiight for the division of the whole of certain fan.ily 
properties, the mere \^mission, w'bether accidental or fraudulent, to 
specilicaHy include in the plaint ccrlain of the, joint properties, 
whore such properties aie ascertained and a decree can bo given for 
partition, will not convert thf#.^uit into one for paVlial partition. 23 
C. 638 (050). • Q 

(13) Effect of edmliiion found to be false. 

Where a statement, made by a defendant as Jo the quantity of land he was in 
possession of, waa found to be false, held that the statement was not 
an admission, which co«jH be taken advantage of by the plaintifT, but 
li, 15 94 . 
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must be treated only as a piece of evidence in the caubc, unless he 
could bhow that his own Uatiis was affected thereby or that he was 
misled by it. 1*2 W.R. 22G (228). R 

(]<!} Effect of plaintiff electing to rely solely on defendant's admission. 

[a) If the plaintiff wl'Ic tojibandou hi^own case and deliberately elect to stand 
by the adiiiibsions of the defendant, he would be bound to take them 
as they stand, taking them as a whrdc, 15 W.R. 15^ (153). « S 

\h) Wbci'c a banker sued to recover a certain sum from a defendant upon an 
account, he should, if he docs not pioduce the accounts and proved 
the debt, but chooses fo rely on admissions made by 1 he defendant, 
give the most clear and eogcDt pioof of such admissions, and bring 
mto CQurt a case that is not open to ro^r^onablc doubt. J3C.li.R. 
2()G (271) (P.C.) - 10 l.A. 71. T 

(151 Effect of purchaser authorising auctio“ncer*s clerk to enter his name as pur~ 
chaser. 

\\ here goods wcie sold by auclioii. and the purchaser aiitlioiiscd the auctione 
Cl’s clerk t6 put down his name as having purchased certain lots, and 
the clerk accoidingly did t^o, theenliy of the puivhaser’s name, .m) 
made by the clerk, was held, under S. 17 of the Statute of Frauds, to 
lie a suHicient signature under the statute to bind the purchasers. 
lUnl V. noidter, 4 B. k Ad. 1 13 ixiuVDu) rcll v. hKxns, 1 H .and C. 174. 

icftnrd lorn 0 C. (340 358). * U 

« 

(10) Admissions on appeal. 

(n) Tu a suit for rent brought again.^t joint tcuanis of a holding, whcie one of 
them admitted, on appeal, the coricctness'of tliopIainliff’scliMnntwa , 
held that, the suit ha\ing been brought .iganist them as joint tenants, 

,i separate decree for half of the amount admitted could not be passed 
against the defendant who had made the admission. DC.L.R. ..lot) 
(300). Y 

(/>) A point not taken by a part v before cithn of the Lower Court:, was held 
not to be open to him at the time of the hearing of the appeal Ijefore 
their Lordships. 10 Bom. L.R. 12() (P.C.) 12 C.W.K. 345- 3 jM.L.T. 

182 -7 CMaJ. 21.5. W 

(IT) Genuineness of acknowledgment denied - Duty of Court. 

Wlicic a plaintiff denied the genuineness of a letter acknowledging payment, 
the Lower Court was held to be bound to pronounce a distinct opinion 
on the evidence of the defendant. 11 W.R. lOfi. X 

( IS) Admissions under duress irrelevant. 

In any civil action, admihsious'madc uiidci duress arc not rclcNant. Stock- 
JL’Ul V. Pc Tastet, 4 Camp. 10 ; Steph. I>ig, 7th Kd. Art. 20, p. 20; 
Chip, Ev. Uh Ed. p. ‘ii2 : Tay. Ev. 10th Ed. p. 502. Y 

(10) B. 5B— Facts admitted need not be proved. 

Cnder S. 58 of the Evidence Act, no fact need be proved which the parties agree 
to admit at the. hearing, or which, by any rule of pleadings they are 
deemed to have admitted by their pleadings. U.B.Ii (1897-01), p. 370 
(380) ; see, also, under S. 58 infra* 2 
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I,—** Admissions aro reievant and may be proved as against the person who 
makes them or his representative in interest' \ —{Co7itimied), 

1.— GKNEKAL— rARTY ]\rATaNG ADMISSIONS.— (Goy/W)' 

tv>0j Right of parties to agree to evidence being taken and used in particular way. 

Parties, if <='0 minded, may ordinarily agree that evidence .shall he taken in a 
particular way, iiiul it is common e\penenco that parties do agree 
that evidence in one Riiit. shall be treated as e\idcuce in another. 
That is not a matter which can be said to affect the jurisdiction oi 
the Court. It merely that parlii's allow certain materials to be 
used as evidence which, apart from llieir consent, cannot be .so used. 
7 Bom. L.R. 0C2. A 

•( 21 ) Latitude to be shown to parties making admissions, etc. 

(n) A certain amount of margin must he allowed to a party in Court as re 
gards his statements, admissions or waivers. A party should iTot be 
nailed down to a Imsty nncousidcred admission, if promptly with- 
drawn. 1 P.H. 100.^ (Cri. B 

( 6 ) If a party abandoned any privilege, either in a civil or criminal case, an 1 
promptly stated that his waiver had beiui hasty and ill-considered, 
and he wished to withdraw it, and if no action had been taken on hi'^ 
abandonineut, a Court should not refuse to allow him to withdraw 
trom his abandonment. 1 P.R. 1908 (Cr). C 

(22) Burden of proof regarding admissions and waivers. 

(a) Whore the authenticity of certain admissions \%as impugned by the person 
.illeged to Lave made them, it was held that it was for those, who 
relied on them, to make out that they had really cmailated from that 
person, or from some body dul) authorised by that person to maLe 
them. 8W.R. 4G8. D 

(fj; An admission made by the defendant that a piece of a mortgaged land, 
which the plaintiffs sought, a.s mortgagorSi to redeem, onco bejonged 
to the plaintitt's’ predecessor, was held not to shift the burden of prooi^ 
that the land was not mortgaged, to the defendant, and that it lay 
on them to prove the mortgage ; such admission might perhaps be 
taken into consideration in estimating the evidence. U.B.R. (1892-9G), 
222. E 

(c) An admission by one defendant against another) which .admission, the Court 

finds to be collusive, cannot relieve the plaintiff from the burden 
starting bis case against the repudiating defendant, nor can it shift 
the burden of proof to the shoulders of the latter from off the plaintiff. 
G W.R. 299 (300). P 

(d) Where, in a .suit for confirmation possession and declaration of title, 

the substance of the defence was that, granting that the /iMa and 
the deed of sale relied on by tjjie plaintiff were written between him 
and the party from whom ho alleged to have purchased, this could 
avail the plaintiff notly ug as the deeds were fraudulent, /if id that there 
was no such admission on the«lefendant’s part as shifted the burden 
of proof on to themselves. 11 W.R. 328. 0 

(e) Where the^Court did not find it denied that a person was one of the munims 

of the defendant firm at the date of a pro-note sued upon by the plain- 
tiff and found it admitted that it was in the handwriting of the mwiiini 
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/. '• A^mtssloon are nUvmat ana may bt proved as MgMiast tb» person who 

makes them or his representative In Interest.” - ICi'nliinied). 

I ^ENEttAL— PARTY MAKlN(i Al)MlSHIONS.--(( Wt/). 

it bfrld that tht*. onuR lay on the defpiulants to gpt rid of the efifeH- of 
'^nch admi'^^lon. l I'.ll.C. R. M 

|f’) In a ciiit for cnnLribiUion Inon^ht b;. one biuthcr against the v\iU«'>w of hii 
tlppea^ed brother on (he allegation that, when the parties w’ere joiui 
iM food and e=itatf', a least* wa*^ taken b\ the father of the partie=i, an 
■idniiF'-non by the widow’s linsband^ibat the lease was the Joivt pfo- 
perty of himseK and the pUintifl’, though noi/an estoppel, was held 
to be a weighty piece of evidence to be rebut ted b\ the widow, (1 \V. 
H. ’ \ 

(yi Wb#re, in .a suit on a bond, wbich recites ibul cousideraliou, passed, the 
<lefendi|nt admits the e\eeiition of the bond, but denies the receipt 
o| the consideration, m avers receipt of part only, tbe onu.s is on tile 
defendant to ^bow that the rewit.iK in the det d .irc incoiiect. Id \\ . 
It. (P.B.) do (L'7). J 

(/<) A.n admission on the part of a pJaiutiit, in a suit on a bond agaiii.-st a defen- 
dant, pieudviig non receipt of con'^ideiation, that tbe actual ronBldfir- 
ation, w'a« diheient from that deserilied in the bond, was held not t»o 
exonerate the defendant tiom the bindon of pro^ing his case, lo C, 
IM.,R. -24. K 

I 

(*) \\ here a defendtanl admits a can.se of action and pleads dibcharge by pxy^ 
nient, he must prove that the cfaiiu, which is adniittcd. has been dis- 
charged by payment. n W.R. 501) It 

{J) Where certain defendants made a w'ntlen admi-ssion that the plarntih's 
were proprietors and that they were tenants liable to pay nintihaiia 
and to be evicted at pleasure, the burden of proving that the lelatloTi- 
ship of landlord and tenant had ceased to exist between them, at«ucb 
a time as to bar a subsequent suit for proprietarv posse.spioii, was held 
to be on the defendants. IIO R.R. 1S81 (Civil). ]f 

Cl) In cases of waiver, the burden ot pioof that the perMm waiving had know- 
ledge of his right.s and of the facts enabling him to take eflectnal ac 
tioij for the enforcement of such lights is on the person who relies on 
the waiver, and such knowledge must br made to appear. 11 C.W.li. 

c.r J. N 

•i.-^-REPin:si:xTAi’i\ E ix [xterest. 

(1) EiecutloD purchfLUP li represenUtive in intereit of Judgment-debior. 

The purchaser at a sale in executiou of a decree was bold to be the '-represeu* 
tative in interest” of a judgment-debtor within the meaning of 8. QX ot 
the Kvidence .Act, ao as to make his admission relevant. ‘Jl W.R. 
14H (140); reJfiueiJ h in’l.'l *28 (.51); -:ee, also, -22 C. 000 (P,C ), and 
L>4('. 02. 0 

(2) Idmlttiop ag Ainit iaterekt. bffect d^. 

An admission agaiast the' interest of the person making it is relevant evidence, 
not only against privies by title, but also against strangfra. 10 C. 
688* F 
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relqvMui Ma4 an^ be pfOve^Ms egmiest tbe perseo whm 
mekes them or hh\fepre8enieHve la latere%V\- (Cnvthvufd), 

ii.---RKrRESENTATIVK ES INTERKftT.~(ro??r///rf^./). 

( idmiMlon by defendant’! ancefttor , effect of 

An adiTi’iSi.ion iTiade by clefeudauls* anc^ Mor may be ii* ed againri. th^iu, but 
that onl) ovidenre upon wbirh the Tourt, IryingThe smt, to act 
or not, according as it oon^-.iderf' it- onglit t?) bavp given pffeci to it. IftJ 
W.n. :347 ‘ Q 

(4j f/i'Md affected by«adniUi]onc. 

A man may liind b> au ad ion, but not thor€ who do n(#i c^aim 

under bim and 7^bo, i»efnio bi.4 aduTrUsion, have acquired a right. MO’ 
H'aft \\ Ca'^th SM Iron IVur A*? To, , ]4 Cb, lb 08 (C3); A & W 

Kv. 4tb Kd.iJ. 13H. Jt 

ADMISSION'S STATE^r^:NTS. DEPOSITIONS. MEPKE- 
SENTATIONS. ETC’. 

(l.i IniUinctiof admiuioiit held relevant agaiiwt party making them. 

{( 1 ) An admission made by an intevvenor m a lormer is evidence againtiJ: 

him qunutum rahat in a subsequent suit. 14 W.K. ir»j (IGC). . g 
It) Admi.ssions made bv a bantiupt, afterjbe act of banlirupwv, altbougbtJiey 
caiinnt furnish evidence against the trustee beoam.e oltbe iniervan- 
Dig rights of creditos-s^and ibe danger of fraud, are still evidenctf 
against the bankrupt bimsell. Jarrrf \. Keovnrd, 2 Af. Si SeJw 260 * 
Tay. Rv. lOtb 1<M. p. W.. ^ T 

(r I Where in the case of an insufticiently stamped /lu/d^/ziV/rt amouutiug to a 
promissorv note, the defendant adiiiitteu the loan but pleaded pav 
ineut, /o»/d that the plaintiff bad a caii.se of action, whereupon be 
might maintain a suit independently oi ihe ImtcJntta. 23 C. 8’»J (8'i4).U 
\il) SYbere the defendants admitted the execution of a i>ro.not« ontbeeame 
dale and in terms identical with the pro note set up U\ the plaintiff 
and failed to prove the payment, the onus of which lay on iliem. the 
plaintiff was held entitled to a decree. 9 tbC. 315 (321). Y 

(e) An admission of the receipt of puichaBe-money, made before the Registrar, 
ought not io bo treated as conclneive, though it is evidence of the 
i.trongest and most reliable desciipt ion. 15 W.K. 2R0 (281). W 

{f) Ihe admission by a sinvi\ing daughter of a member ofa joint Hindu family 
that the children of her deceased lister have a title to her fatber'si 
share is e\ idence of the existence of the title before the suit. K W.K. 
484 (485). * X 

(^) It tbe plaintiffs sued, not as moii;.j;ngors seeking to redeem, but as owner.s 
•-cpkUig to recover pos.ses&ion, an admiiioiou made b\ the defendant 
ibat the plaintilT.s’ predecessor ‘^vas, at one time, the owner pf a piece 
of the land in question might avail them. I'.B.R. (189?-9f;), 232. Y 
{h} Wberea plalntiff.admittedy^inbiHwiitien statement in a former f iiit and in 
hie oral examination in the suit in question, an agreement .sat up by 
the defendant by which the plaintiff nnderS^h for consideration sot 
to redeem a mortgaged Zand tillafter the death of the defendant, but 
declined io be bound by it, held that the defendant was not, in thep 
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/. T^/iAdmissi^ons are xejeiant and may be proved as agains t the person who 
makes them or his representative in interest*’.— (Continued). 


- AI):\riSSI()NS-STATKMENTK, DEPOSITIONS. 
SKNTATIONS, ETC^— ^ . 


(1) IrifitanceB of admissions held relevant against party making them. --(Continued).* 

tMfc u[ tlift pl.'iintin':? admission‘s, liouiul to addiUT e\idencL* of the 
agivoment. (ISO? -IHOl), p. M7i). Z 

(/I Whrvo a pl.iiiitifr sued to rocowr a o^Haiii sum of money, alleged to have 
been lent to tli,o defendant, and there was no ».vitness of the loan and 
no aeknow’ledgmcnt of it,‘ the (»iily evidence of the nbligatitni 
being that of tlire« witnesses, a man. his wife and her sister, 
who .said th.it the plaintiff demanded re-pavment and that the 
ilefendant admitted that the mone\ w'as due, but on subsequent oona- 
‘ sions Ui'fore Ihe same people he denied thv» liability, held that, if tho 

.Ir.dge’s belief that the admismon was made was justified, there was 
no legal objection to the decision on tlic admission. I’.B.tt. (1307 
01), p. .^77 (M7H). A 

(y) ^ mortgagee sued for the peeoverv for the produce of certain laud, alleged to 
have be<*n niortgaged to him by the defendancs, who, admitting the 
cNeoution of the mortgage. deed, pleaded non-receipt of consideral ■ 
i«)n. IfelJ, ihiit the mortgagors' ad mission, ^before the Kegistrai;, of 
the leceipt of consideration could not operate as estoppel, ^though the 
admission wascntith'd to much weight as evidence. 153 P.R. 188i2 
(Civil). ^ * B 

(/ f Where, on a suit for rent being dismi.sseJ b\ a Deputy Collector for w’ant 
of juri.sdiction on the defendant's admission that the plain tiff was an 
FAmanidai and notan Ijaiadar i\\o plaintiff sued m a Ci\il (’oiirt^ 
held that an} allegation made by the deleudant in the fir.st suit 
which should be pul in evidence by the plaintift, w'as snfhcienl proof 
of the thing alleged. .17 W.R. 372. C 

(/) Where a c opy of a .schedule map bad been relied on and admitted on previ- 
mi', occasions h} both the parties to a suit, the plaintift cannot sue 
for .a frc.sh mca.suremcnt and demarcation and the Judge is wrong in 
not considering the copy binding on the plaintilTs, 18 W.R. 340 (347). D 


(»/) In a suit for arrears of rent against two persons — a widow and a brother of 
the widow's deceased husband--the admission, on oath, of a witue.s.s 
who was coilducting the case on the widow’s behalf and who was also 
the youngest brother of her deceased husband, as to the suit property 
being in the posse.ssion of tho joint family, con-sisting of the witne.'ss 
and the two defendants above stated, as IjaradarSy was held to be 
evidence of the mo.st , important rhaiacter, whoso value was not 
affected by any trivial circunustanco, c.p., the witness not knowing in 
whoso name this hal^olevt for the suit-property was executed. 18 
W.li. 245 (24G). E 

(ii) Whilst the plaintilTs have a right Jo a decree for such sums as the defend- 
ants admit, the defcifdants have also a right to the Judge’s opinion 
upon the} opinian which they have adduced in support of thiir plea 
of payment. 18 W.R. 331 (332). F 

yo) >Vherc the assignee of a bond sued the obligor in tho obligee's name, an 
' admission made on the obligee’s part, that the money had been paid 
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i,--** Admissions are teievant and may be proved as against ihe person who 
makes thenfor his representative in interest. ''—(Oontmued). 


;3.-~ADM]SSI0NS ~STATEMENTS, DEPOSITIOxNS, KErKK- 
SENIWTIOXS, mi:,— {Continued). 


(1) Instances of admissions held relevant agAinst party making them. (Canituucd). 

washcld to be rclovanl on l)ch:ilf of the defendant, /fanson w l^arhci\ 

I Wils. ‘257 ; Steph. Dig. 7th li:d. p. ‘25 ; Tjfy. Ev. 10th Ed. p. 541. G 
( 7 >) In ii suit by ii eonsigiior ag.iin^t a .sTiip owner for negligence in the 
carriage of good^, the admissions of the consignor, are relevant t<j 
alTcct ?i consignee suhstaiitially nitcivsted in the resiilt. liancruian 

V. Uadcniits, 7 T.L.U. GG3 . Phip. Kv. 4lh VA. p. 2‘2«. H 

(f/) Where cei tain judgrnent-dcbtor.s admitted to- icahilat at a certain rate, 

held that the admission concluded them in law, entitling the dccrcc- 
holdcrs to u'((i,i{at at that r.ilc. !) W.R.-Jil , I 

( 1 ) An adniis.sion by the dcfcnd.int that his trade w.is a niiisiincc was held to 
he iclev.int. 11. V. Ac? 1 roaheOl : ilr^apifrolcd in lx, \ Fuine, li 
E. and Jh ISG (100), I'hip. Ev. 4th Ed. pp. 212 and 213. J 

(i) An admission made liy a part\ to a soil in another case, involving other 
partios than those in (he prc.scrit ease fnay bo taken as evidence 
against him, but cannot have the etlcct id c.stopping him in a cahO 
wheiG his opponents arc persons to whom or to any one else conecrued, 
the admission was not made and who are not proved to have r-icr 
heard of it, or to have been in any way misled by it. or to have act- 
ed 111 reliance upon W.K. 20!) (210). K 

(f) Eui' a ca'^'C where the evidence nITorded hy the statement of a fact in a deed 
was held to he icbutted, uiler alia by the admission oPpaititv, see 3 
5I.I.A. 347, 355 G W.K. (P.C.), 55. ^ L 

(a) Whcie a plaintiff, suing to icc over possession of ceil inn land, alleges pos- 
session on the occasion of a siirvcv award between himself und the 
defendant’s pi edocc.ssors, and where tlic defendant has admitted, in 
a rent '^uit, the plaintitl's title and [los^ession, and has intcivened in 
.isuil for a against the riots, held, that the survey awaid is 
ev idence yaoK/imi. tn/cn/ of the fact of possession, that the defend- 
.int’.s alleged adiiii.^-sion is an important part of the plaintilfs care 
and (hat the plain! ifl’s cause of action is the defendant's intcivcn 
(ion 111 the suit. 21 W.K. 27 (2H). M 

(;;) In a case where the plaintiffs sought to (Establish thi ir pedigree by proving, 
iuler aha, that A S: 11 were brothers, held that a statement to that 
effect, made hv one of the plaintilTs, in a deposition given long he 
loro the controversy in suit arocc, was admissible^ in evidence. 12 C. 

W. N. 20G. • N 

(//■) Wheie, ill suits by the plainlilT against a number of tenants to recover 

the arroais of rent due to him, he produced iii/cr afio, the deposi- 
tions of some of the defondants^n the different suits, held.that the 
depositions were admissible, being use^ against the defendants as 

admissions. 22 W.K. 104, Notf^ 0 

* 

^(.t) Where a defendant, in his deposition in a former suit, did expressly admit 
the relation of landlord and tenant between himself and the plain- 
tiff, held that, in a subsebuent suit for a kahuUyat by the plaintiff, it 
was sufficient for the plaintiff to put in the defendant's deposition in • 
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l,--^*Admia8hn8 arc r^levmnt madmmy be proved as against the person who 
makes them or Ir/s representative in iniel^sl * - {Conthuied}. 

3,^ADMISBlONS ---STATE.VIENTS, KEPRE- 

SEXTATIONS, lOTC.— 

laitancea of admitsions held relevant againit party making then,— (CunoLudcd).^ 


(.he foMiie^r c«ise, as ])roof of tbc relation of landlord and tenant-. 9 

\\ ,n, W2. ^ P 

(y) \Vbave. iria .uiL Ia Lht: plaintiffs to rocu\cr fium the ilcfeiidauti sums 
nhich, according to an arraiigenient, I he clof^.udants ought foha^e 
paid to the /.eniiudai'. whose ijaradai.’y the pUinljffb >vcie, the dlp03i- 
tion made, h} o,'ae of the defendantb as witnesb for the zomindar, 
ni H forinei’ suit b' th;». zemindar againj-t the plainlitTs, a.=i to the 
c^ifeCcDce of the iirninsemciil , ^^as held tp be adniis.faihlc in (Aidem.g. 

. lie. <590) . 9 

(♦) >Vhei'oape<’i‘jn rcplicsLj >t itcnieiits made in his jncsciicc, those blalcmenl-' 
nill he o^idencc against him of the facU stiued to the exLcui to whit li 
his leph , diifici ly or indirectl> , admits their tiiilh. Child ^ , Grriu, 
'> t'. A r. lOd , Ohip. i'.\. Ith JCd. p. ‘2135. ‘ R 

(at*/.) In an actiun in whuh an alleged lankiupt sought to dispute his bank- 
uiptcy. the d^fciidiuiU contended that the pbiiiihlT was estopped 
from bringing this action, as (in addition to other e\ ideuce of hi ^ 
acquie&ccnce in their title) be had given notice to the ^ebsoro of a 
larin which he held that hejiad bcCoiDC l-ankiupt and was willini; 
to gj\e lip thr lease, wherc-npun the lcbsou> had accepted such lea^e 
and lakeu pO‘-e.-)sioiJ of the piemhcs. I1>jd that the I>ankiupl, ma*\ 
be bmirid b} his repioseuUtion that he was a bankrupt, and hi-> ac- 
ifiig asfcUch as between him and the person lo whojn that ropie.^eo- 
lation wasniadeaiid who acted upon it. but thatbe whs not bound a^ 
between him and the dclcndcint who did not act on th-it represpnia- 
Ijori. lU'CLiic lldjciti, 9 Jh C. b77: Tay. ]‘1\. 10th Kd, p. 57h ; 
Wigm. JCv, 1905 I.‘al. S. 1058. p. 1*227. S 

[hh\ The -‘.taLcnicnts of a party in hi> plaint can be made use of by tUcopposiie 
pally io fai as thcN aedst his case, whorea.s those staLcnicnU lo whidi 
he obj'JcLN, luuat )»e pro'- e l. W.K. |ISG4) 505 (500). T 

(» ) (hi the question whether a hoi.e loci by the plaintiff was identical with 
(mein the deleiidanl’s possession, where the plainlin stated that, if llu' 
diefendant w onld swear the horse was his own he might keep it, the de 
(endaut’shwoin statement to that effect WHs’held lc\be relevant e\ ideuce 
though not cuuciiisive, against the plaintiff. Gavveb v, Ball, 3 Slaik. 

log: Vhip. Kv. Uh hid. p. 2j‘J. tl 

• 

(2) ImtaBccB of admi68io. li held not relevant. 

I'T) The bare admission of a vendor that an old debt, uicntioucd in the sale- 
deed, formed pail ibo consideidiion la not conulusive proof of the 
allegation a.s against persons claiming a right of iiro-cmptiom ‘2 Agra, 
848. Y 

(6) ^Vhere, in a previous suit against the plaintiff, he admitted the geuuiueucs.^. 
and validity a will and a subacqueut codicil revoking it,** it wus 
held that those admisisions did not amount to an estoppel, in a suhae 
quent suit by him. 4 O.C. 408 (417). Jg 
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Admissions are relevant and may be proved as against the person 
who makes them or his representative in Interest.* ^’-{Continued). 

;3.-ADMISSI0NS— STATEMENTS, DEPOSITIONS, REPRE- 
SENTATIONS, ETG.--(Conti?med). 

(2) Initanoet of admissioiiB held not TtXeiisxA-— (Continued). 

*(c) An entry in the Settlement record and an admission made by the plaintiff's 
father that the plaintiff was a non-here^itary cultivator were held 
not to be conclusive evidence of the status of the plaintiff. 25 P.B. 
1871 JCivil). . % 

ni) The mere admission by the plaintiff of her intention to execute a deed in 
fraud of creditors was held not t^ affect a latter suit by her for the r. 
cancelment of the deed alleged to have been executed by her, there 
being no proof that she went any further than the intention. 1 W.R. 
128 (129)., Y 

{e) Where a defendant admitted that he was in possession, under an agree - 
rnent with the plaintiff’s brother and other share-holders (including 
the plaintiff) that they would grant nviourasce pattah, which they 
never granted and the rent to be paid on which was never fixed, Iteld 
that the defendant’s admibsioii established no such relation of land 
lord and tenant, as would support a suit under Act X of 1S59. 2 W . 

R. (Act X) 45. Z 

(f ) The admission by two partiesin asuit, of the bona tides, of a mortgage utan . 
saction, when madej^i^defeat a third party, is not to be regarded as an 
estoppel against one, of those two parties, paying, in a suit against the 
other, that the admission was false and intended as a fraud against 
the third party. 1 W.R. 156 (167). A 

(q) Where a defendant admitted having held CGrtaiii bkaolee hind, but pleaded 
that it was washed away, and the Court below regarded the plea as 
untenable, held that this was not an absolute finding that there was no 
diluviation, and that the Court was not bound to fix on the defiyidant’s 
admission and hold him liable for rent of the bhaolee land. 19 W.R. 
430 (431). B 

(h) Admissions made by a defendant in other suits against third parties were 
held not to be estoppels in a suit to recover possession of a different 
property under different circumstances. 19 W.R. 299. C 

(tl In a suit for the recovery of possession, together with mesne profits, of a 
certain portion of a taluk alleged to have been purchased by the plain- 
tiff from one .A, where the defendant U was a daughter of A's sister 
R. who claimed the property through her son^ V, the question was 
whether the plainti!! had obtained the property by a valid deed of 
sale ; held that though U had, in a previous suit, admitted the execu 
tion of the deed, it was open to her to contest its validity, and to 
maintain that it was colouraWe, not real. 19 W.R. 118 (121). D 

(;) Where, in the case of an adoption, it was contended that the defendant 
was estopped, by pr^ious admissions and conduct, from disputing 
the ffteium or the validity of the ^adoption, the Privy Council held 
that, there being no misrepresentation so far as the act was concern- 
ed, the admissions and oonduct indicated that the defendant erro- 
neously considered that the adoption, admitted in fact, was valid in 

_ 4 M or 
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/. -“Admissions are relevant and maybe proved ms against the person 
whomakes tham or his representative In Interest. ’’-—{C ynlimid). 

.‘1 -ADMISSIONS-STATEMENTS, DEPOSITIONS, KE PRE- 
SENTATIONS, V.TG.—iCuntinucd) 

('2) Instanoes of admissions held not relevant.— (Co’tliJiucd}, 

Uw, .'.n/1 th.vt iioesloppal vvhUcvar \v.»s created between ite parties, 

II B.L.R. 39, t (P.C.) : cited in 21 A. 285 (287). E 

f/i;) Where ii person guaniuteed such goods as a irAdoc should send to a third 

peraon in the way of trade, the ad^inssions of the third pors6*n of the 
receipt by him of the good i, mad j after the time of their supposed 
delivery, are B )t relevant against the guarantor. Evans v. UcaltiVi 
b Esp. ‘2(i; Phip. Ev. 4th Ed. p. 22'J ; Tay. Ev. 10th Ed. p. 551. F 

(I) Where a statement waa midc by a peiaon before he hccarno the assign ec 
of a tiankrnpt, it was held not to be releVant as an admission bv him 

III :i proceeding by him as suchlassignoe. Fenwick Thorulon, M. 

31. 51; Steph. Dig. 7th Ed. p. 25 . Phip. J‘]v. Jth Ed. p. 220, Tay Ev. 
10th Ed. p. 540. G 

(in) A uare admission by the defendant of the plaintill't having purchased a 
jaic was held to be insutheient to prove th it he vvas ever in the posi- 
tion of the defendant’s tenant. 5 W.R. 150 (157). , H 

(u) Where a decree, in a former suit, against a person, who was ^thc plaintiff 
ill a .subsequent suit, and others, awarded lo another co !>haror. who 
was the plaintiff in the forftnsr caae, less than vvhat he was entitled to, 
owiug tba mistake of that plaintiff supported by the admission of the 
, plaintiff in the later suit, held the iiiistalte need not be perpetuated, 
nor will his former admission estop the plaintiff in the later suit, b 
W.R. 17G (178). I 

(d) An culmission by a partner, th.it an acknowledgment of a debt made by 
another, at a time when the firm h id stopped busincs.s, was made on 
the firm's authority and that he would pay if the joint liability of the 
partners was ostribli shed, w.is held not to be binding on him on fail- 
uic of the condition. 140 I\R. 1880. J 

fp) Wheic, ill a suit fora share ot the inheritance left by a 31ahomedan, one 
of several defendants admitted the plaintiff’.s legitimacy, the admis. 
hion was held not to be conduct, but an admis-»ion pure and simple, 
and, as such, was held not to be evidence against the other defend- 
ants. 1 O.C*. (Sup.), 40 K 

(7) An examination in a rent suit not properly recorded was held not to be 
relevant as an admisssion. 21 W.R. 414. L 

(r) Where a plaintiff put in, at a late 'stage of the case after the defendant had 
filed his written statement, a copy of an alleged admission made by him 
in a former suit when he had no means of explaining away the sup- 
posed admission. that the Jlunsiff was entirely wrong in accepting 
thiscopy of the defendant’s deposition as an admission binding on him 
and that the Subordinate Judge was perfectly right in sending for the 

defendant and cxam\ning him. 16 W.R, 220. H 

, « 

( 5 ) The depositions of witnesses in former cases, who were also examinod in 

the ease under trial, were held to be no evidence, except when put 
in to contradict them. 8 W.B. fCr.) 87 (^). K 
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I,—**Adn»l8sIon8 art relevant and may be proved as against the person 
who m^kes them or Ms representative in Interest, **—(Co7tHmied), 

ADMISSIONS— STATEMENTS, PEPOSITIONS, REPRE- 
SENTATION S.~(Co>/r/ia/^rf:. 

(li) Initances of admissions held not relevsni.— (Concluded). 

(/)*On the question whether a collision, by which the* plaintiff was injured, 
was due to the negligence of the defendant Tramcar Company, a 
remark made by a fellow-pa&senger of the plaintiff to the conductor, 
shortly atter the collision, that, “the driver ought to be reported’' and 
the conductor’s reply that “ he has l^een already reported, for he has 
been off the line five or six times to-daV, be is a new driver”, were 
held inadmissible. Af/assh v. London Tram Co, 21 W.R. 199 : Phip. 
Kv. 4th Ed. p. 57 ; Wigm Ev. P.K)5 P2d. S. 1754, p. 22G2. 0 

(/i; J’hough the plaiiitTff.s had agreed to be bound by wbal the defendant sard, 
yet, when the latter’.s statements amounted to nothing and were 
manife.stJy untrue, the plaintiffs wore held not to be iiouiid by his 
statements. 1 1 W.l{. 110 (111). P 

(I’J \ delondant is not estopped by a statement mad^by him in another case 
to which the plaintiff’ was no partv 25 W.R. G9 (70) ; see under S. 
115, infra. Q 

(/c) When, in the mutation proceedings before a Revenue Court, a plaintiff,^ 
under a misapprehension as to what his legal rights were, stated that 
he and two set.s of defen4iwits were, on the death of a person — whose 
property the plaintiff now sued to recover -thd owners of his property 
in a certain place, in equal .shares, held, that his statement created no 
estoppel as betw'een him and the defendants. 21 A. 285 (287). R 

(a) The .stiiloment of a co-defendant that he had long ago re.sigiied all his 
rights in favour of the plaintiff, was held to be only an admission bv a 
co-dofeudaut of the plaintiff’s title and a disclaimer of his own, not to 
be used against the other defendant, .so as to entitle the plaintiff t'^ a 
decree for the entire estate. G A. 895 (.897) ; referring to 2.3 W.R. 214 
(P.C). B 

(y) A statement made to a Court, which, so far from acting upon it, passed a 
decree opposed to it, cannot be treated as tonclusive. 18 W.R. 347 
(348). T 

4.— ADMISSIONS CONTAINED IN DOCUMENTS. 

(ij I niUnces of documentary admiMioni held relevant. 

(а) 111 a suit for enhancement of rent, some road cess returns, rendered under 

Bengal Act IX of 1880, S. ^5 of which makes them admissible in evi- 
dence against the person by, or on behalf of, whom they were filed, 
were held to be, though not conclusive, evidence to show that the 
claim for enhancement could primd facie be supported on the grpund 
that the existing rate wasnot “fair and equitable” within the mean- 
ing of the Bengal TenancjaAct. 3(^ Q, 1033 (1042) (P.C.) .-8 C.W.N. 1 
(10). • U 

(б) A road cess return, signed by one of the plaintiff’s vendor and the defendant, 

was held to bo evidence against the plaintiff claiming through his 
vendor, in a suit by the plaintiff for some lands as being the joint 
property of his vendors and the defendant, although, by admitting it 
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Admissions an relevant and may be proved as against the person 
who makes them or his representative In Interest. {Continued) . 

4 -ADMISSIONS CONTAINED IN DOCUMENTS —(C’w^rf). 

as evidcDcc agaiust the piaintiH, it might become evidence in favour of 
the defendant. 3 C-W.N. 343. Y 

{c) I’he recitals contained in an instrument may be conclusive, and are al- 
ways evidence against the parties, who made those admissions, but 
not against third parties. 17 A. 428 = 15 A.W.N. 93. W 

(K) A recital in a deed or other instrument ,is no doubt in some cases conclU' 
sive, and in all cases evidence, as against the {parties who make it, and 
it IS of more or less weight, or more or less conclusive against them 
according to circumstances. 0 G. 2G8 ; cited in 17 428 (430) = 16 

A.W.N. 93. X 

(t ) h or a case where an executed by two widows, relating to their 

management and enjoyment of an estate, was held to bind them to 
deal with the estate ni a certain manner, see. 1‘J G. 513 (635 & 53(J) 

(P. C.)=iyl.A. 115. Y 

{j) Judgments in suits tor pre-emption passed on the admissions of vendees 
are relevaitt when the custom ot pre-emption is m question. 43 P. 
L.li. 1907 (Summary of recent cases} Z 

(d) Where the decree in a former suit against the defendant's predecessor in 
title contained an abstract of the pleadings in the case, and. hence, 
an admission by him therein made in the written statfcmout, held 
such statement in the decree* i^as admissible in evidence under S. 36 
of the Evidence Act. 9 G. 5BG ; see, also, under 58. 35, inf) a. A 

(A) vVhere a lease is not in writing, but the terms of the bolding are spcciGed 
in a notification addressed by the lessor to his servants, such an 
acknowledgment as against the lessor, conclusive evidence of the 
terms of the agreement. G W.R. (P. C.) 84. B 

(ij Where the plaintiff 's account has been made up in accordance with the 
course of dealing which ha.s practically been assented to by the de 
fendant, and has been followed between the parties for many years, 
the defendant cannot afterwards refuse to be bound b> it, whether it 
IS or is not the case that certain charges are made for which he could 
not originally have been held liable, without proof that he had ex- 
pressly agreed to pay them. 24 W.K. 390 (391). C 

{ji Where an entry signed and admitted by the defendant, m an account book, 

IS relied on by the plaintiff as evidence of his claim to a sum advan- 
ced and there is an alteration ax to the payment of a very small sum 
ast interest upon it after the defendant had signed the book, held 
that the plaintiff was entitled to a decree without interest, as the 
acknowledgment regarding the sum advanced had not been altered or 
tampered with, and the entry in the book was only put in as an ac- 
knowledgment of th^ dofendant’s main liability and not of interest. 

9 C.W.N. 696. O 

(A)^ Where a debtor inspects |he book^'of his creditor and after inspection of 
the accounts ^igns them in acknowledgment of what is due from him, 
he may be sued on such settlement of accounts without a bond on 
stamp-paper. 19 W.K. 246 (247). B 

(/) A letter containing an admission needs no stamp to be admitted in « 
evidence. 23 W.E. 326 (326). F 
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” Admissioas ^re nievani and may be proved as against the person 
who makes them or his representative In Interest. ” —{Coniitmed). 

4 — ADMISSIONS CONTAINED IN DOCUMENTS — 

(m) A written statement filed by a defendant may be generally taken as a 
denial of the plaintiff's claim : but> where the defendant agrees to be 
bound by an issue takou from his statement, he is shut out from 
objecting to it. 25 W.K. 214. Q 

(2) IngtanoeB where such admiSBions held not releYanl. 

(а) The account books of an adversary may be used as corroborative evidence 

at most, but itVould be highly unjust to bind anybody by entries 
which his adversary has made against him in books over which he 
has no control whatever. 13 W.ll.%294 (295). H 

(б) In a suit, under S. 0 of the Punjab Tenancy Act XXVlli of 1803, the 

plaintilt relied, to negative defendant's rights of occupancy, on the 
record of an admission in the K aiishamtidalthilat that the defeudants 
had no such right. Owing to the absence of the defendants at the 
attestation of the Naqsfia, their elder brother, holding separately 
from them, represented them by permission. Held that, even if the 
defendants had been recorded in the mudakhilat as admitting they 
had no occupancy rights, as the Settlemfiut Officer at the time attach- 
ed 110 value to .such record, it should not be treated as good evidence 
of the voluntary admission required b\ cl. (2) of S. 6 of the Act. lb 
P.tt. 1830 (Kev.). ' I 

(c; In a suit to recover certain villages, claimed by the defendants to be held 
on a moknrrari tenure under a deed executed by the plaintiff, where 
the plaintiff by his mukhtcar bad proviousl} filed a petition before 
the Collector admitting that a defendant was mokurraridar of the 
villages ill question, held that the petition was not a conclusive ad- 
mission of the genuineness of the deeds, that it should not be infer- 
red from it that the plaintiff knew of their existence ut their date, and 
that the case .should have been tried on the merits. 2 li.L.li. (P.C.) 
ill --..12 W.R. (P.C.) 0 (18) = 11 M.I.A. 289. , J 

(dj Where the plaintiff .sued the delendant for illegal distress, and, to show 
that he had authorised the distress, produced the warrant, authorising 
the distress, reciting certain facts as the grounds thereof, held that, 
though the warrant was relevant against the defendant, Ihe recitals 
were not. Davies v. Morgan, 1 Cr. A J. 587; Phip. Kv. 4th Kd. p. 
216. K 

(e) The statement contained in a will as to the value of the testator’s propeiTy 
is not any evidence of it. 1 B. 561 (570 & 571). L 

(/) According to the practice^in India, a statement in agdeed of compromise ol 
the payment of consideration money is not conclusive evidence of that 
payment. 6 W.B. (P, C.)65. II 

(p) Where A gains a decree against B^on a kistbondee, in which B admitted his 
share of a debt contracted by himself and C, A was held qot entitled 
to recover, in a subsequent suit brought by him against B and C for 
the balance of the same debtp», for B made no admissions in the subse- 
quent suit, and there was no evidence to support his *claim against 
C. 8 W.K. 448 (449). N 

(A) A memorandum of an order made, or proposed to be made, by a Collector 
upon a reference jb)' kis subordinate, foiimd on a paper taken from the 
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who makes them or hla representative In Interest,”— {Contimted). 

4.— ADMISSIONS CONTAINED IN DOCUMENTS.— (CoHc/d). 

Diiddlo of a settlement record, and produced in Court in that form 
without explanation, cannot be used as evidence of acquiescence, and 
cannot bind the Collector. W.R. 279(280). 0 

T).— ADMISSIONSt-WAIVER, laches, and other 
KINDS OF CONDUCT. 

(1) Proof of waiver. ^ < 

I 

(a) Where waiver is setup by the plaintiff in answer to a plea of limitation, 
it must be proved by some overt act. It cannot be inferred from the 
more abstinence of the plaintiff to enforce the condition. 7 M. 583. P 
(/>) Whether there has been a waiver or not of the rights of a judgment-debtor 
to object to a sale and to what extent they cnay have been waived 
must depend on the circumstances of each individual case; and the 
question has to be decided not merely upon the language of the peti- 
tions preferred by the judgment-debtor, but with regard to the whole 
of the proceedings in the case, and particularly with reference to the 
order made by ithe Court upon the petitions. 11 C.W.N. 848. Q 
2 ) Right of waiver subject to public policy. 

The right of waiver is subject to the control of public policy, which cannot be 
contravened by any conduct or ag oement of the parties ; and an 
agreement which seeks to waive an illegality may be void on ground;) 
of public policy or morality. 11 c!l?V,N. 848 — 0 C.L.J. 02. R 

Porty may waive benefit of provisions of Statute. 

(а) Though a Statute says “no action shall be brought’' after a specified 

time, it is perfectly plain that a defendant may neglect, or refuse to 
set up the defence that the .suit is not instituted within the prescribed 
period, and that the Court will not, in such a case, consider the euact- 
inent as an obstacle to the success of the plaintiff’s suit. P.L.K. 
(1907), p. 58, Art. portion. S 

(б) A defendant may waive the benefit of the provisions of the Statute of 

Frauds, notwithstanding that the Statute enacts that “no action shall 
be brought.” P.L.R. (1907), p. 58, Art. portion. T 

(c) So also a defendant may waive the provisions of the Bills of Exchange Act 

requiring notice of protest. P.L.R. (1907), p. 58, Art. portion. U 

(d) The benefit of Statutes of Limitation may be waived by a defendant. P. 

L.R. (1907), p. 58, Art. portion. Y 

t) Condition precedent to enable party to make binding walYor of benefit of statu- 
tory provisions. 

(a) The condition neces.sary to enable a person to waive the benefit of any .sta- 
tutory provision is that the application of the provision to the particu- 
lar case must bo of such a nature as to be intended thereby for his own 
benefit and protecJ.ion. If the provision be intended not only for his, 
but also for others’ protection, or* is a matter in which the public 
have an interest, he cannot waive it. P.L.R. (1907), p, 68, Art. por- 
tion. * Yf 

(5) Examples : A testator cannot dispense with the provisions of the Wills Act 
with respect to the execution of wills, as those provisions are not merely 
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5.— ADMISSIONS- WAIVEK, LACHES, AND OTHER 
KINDS OF CONDUCT.— 

enacted for the benefit of testators, but also for that of their heirs and 
^ next of kin. P.L.R. (1907), p. 58, Art. portion. X 

(c) By the Statute, 4 Edvv. VII C. 31 (D)^ Railway Companies and their em- 

ployees arc absolutely prohibited from making any bargain or agree- 
ment relieving Railway Companies from liability for damages for 
perianal injuries to their employee^. P.L.R. (1907), p. 58, Art. por- 
tion ; sec, also, (1907) A.C. 65— Oo^L.T., 131. Y 

(d) Where the plaintiff had sold certain chattels on credit and stipulated that 

in default of payment, the action to recover the price might be 
brought, in a specified Division Court and tho purchaser expressly 
agreed to waive the provisions of the Statute, 0 Kdw. Vll C. 19, S. 
22 (of the Legislature of Ontario), — nullitying all agreements as to 
the place of trial of any .iction, subject to certain conditions — the 
defendant applied, on the plairitiiT commencing the action the Divn. 
Court, for a prohibition on the ground»that the cause of action had 
not arisen within the jurisdiction of that Court, and that the agree- 
ment as to a venue was void. Held that it was not possible for the 
defendant to waive tho protection of the SUtuts. Shape v. Yo^Uff : 
Sec P.L.R. (1907), p. 59 Art. portion. Z 

(.'5) Initancei where oonduot amounting to admission held binding. 

(a) A Muiibifl went on an inspection on Sunday. While therp the parties en- 

tered into a compromise which was recorded by him and a decree 
passed on the spot. Held that the proceedings of the Mun.siff were 
not vitiated by the fact that they v\erc taken on a Sunday. 5 A.L.J. 
106. A 

(b) Where the defendants admitted, by the terms of a compromise, Lht title of 

the plaintiff in the lauds under dispute and were not in a position to 
set up any other plea, they were held to be bound by tho terms of the, 
compromise. 12 W.R. 427 (428). B 

(r) Where a compromise is put forward, the Court may make an enquiry as to 
the fact of the compromi.se, and, if it holds that the suit was adjusted 
by a lawful agreement or compromise, it may pass a decree in accord 
ance with it. 24 C. 908 ; rejerred to in 31 C. 357 (361). *0 

(rf) Laches on the part of a person, having for a long time lain by without 
objecting to the terms of a deed, disables him from denying the right 
created thereby in favour of other persons. 29 M. 1, D 

(e) Where a party had absolutely renounced all his interest in the property 

in suit for valuable consideration, and such renunciation was evi- 
denced by a deed of compronffse filed in a pending litigation and by a 
final decree of Court passed thereon, tl^e party filing such compromise 
was hold to be esto^ed froiji subsequently challenging it. 8 O.C. 
113 (P.C). , * E 

(/) Where a suit, under Act X of 1850, had been dooroed by a Collector on the 
basis of an ex parte enquiry and report, and the plaintiff in appeal 
chose to rely on the opinion of the Collector, held that he had U9 
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ADMISSIONS-WAIVER, LACHES, AND OTHER 
KINDS OF CONDUCT.— 

right t 0 ask to supplement his case by other evidence, after the judge 
hid decided the case against him. 15 W.R. 260. • F 

('/) Where a mortgage^^ had not, on the mortgagor’s failure to make regular 
payment, proceeded to cancel the agreement for payment by instal- 
ments and then the mortgagor made further default, held tfiat the 
mortgagee colild not, on such further default, sue to set aside the 
whole arrangtnjcnt ab iniiw, but was only entitled to the balance of 
the principal, together with interest from the date of the last instal- 
ment held to be satisfied. A.W.N. (1906), 139. G 

(/a) Plaintiff’s late karnavan let certain laud to Llv. tirot defendant, who trans- 
ferred his right to the second and third defendants. The lease having 
expired, the plaintift sued to recover the land. As possession of the 
land wa-s obtained by the third defendant from the tenant of the plain- 
tiff’s karnavan, the 1st defendant, held that he could not oppose the 
plaintiff >claim on any ground such as that the land belonged equally 
to the Tavazhi of himself and of the plaintiff. 16 M.L.J. 351. H 
(i) Where the father of the plaintiff expressed his willingness at mulation 
proceedings to take property alienated by a sonless proprietor for the 
sum paid by the alienee, but look no proceedings against the alienee, 
held that the plaintiff’s fath^miist be deemed to have acquiesced in 
the alienation and that the plaintiff was thereby debarred from objec t- 
ing to it. 50 P.L.R. 1907 (Summary of recent cases). I 

(;■) Where a part} has voluntarily and fraudulently altered a deed and has 
thus destroyed the evidence of his debt, he should not be allowed to 
fall back on the original consideration and establish it by evidence he 
himself ha.s destroyed. 10 C.W.N. 788-3 A.L.J. 363-33 C. 812. J 

(6) Instanoefi of Buch admissions held not binding. 

{a) A defendant, not subject to the jurisdiction of a Court, may plead the pri- 
vilege. though he might have waived it in previous suits brought 
against him. 0 C. 535 = 12 C.L.R. 466. K 

(6) Where an order of remand is illegal, consent of parties would not make 
it legal. Per Moore, J : 15 M.L.J. 236 = 28 M. 437. L 

Ic) Consent of parties cannot confer jurisdiction upon a Court, where it hat 
not inherent jurisdiction over the subject-matter of the litigation, and 
tlyj judgment of a Court which lacks this essential jurisdiction, is to- 
tally void and this would noC be cuted by waiver or acquiescence. 7 
C.L.J. 152. M 

(c) If the want of |uri.sdiction appeared on the face of the pleadings or the 
admission of the parties or upon the evidence, the question could not 
only be raii?ed in appeal for the first time, but it would be the duty of 
the Court to entertain it. f C.L.J. 152. N 

id) Where a ten int of a non-transf^rrable holding transferred it, held that, if 
the transfer was not meant to be an operative transaction, the mere 
fact that the tenant went away from the place to reside with her 
father could not sufficient to show that she meant to abandon her 
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5.— ADMISSIONS— WAIVER, TiACHES, AND OTHER 
KINDS OE CONDUCT.— 

interest in that holding, SO as to entitle the landlord to re-enter. 33 
C. 1219 (1230) lOG.W.N. 1033. 0 

(e) a deed of abandonment, exoeutod in reliance upon the generosity of the 
party henelitod, was held to be without consideration. A.W.N. (190S), 

A.li.J. 70-4 P 

(/') Where the defendants were allowed to appear as en-[)lain tiffs in a redemptif)n 
^nit, to which tlic piaintilT was no pi^rty, tiehl that this mere fact could 
not be received as an admission adverse to tlu' inteicst (»f the plaintift. 
■i Agra 20. Q 

(</! Wbi'rea person. merely eredited tohis daughter in his aei*oiinls sonient’ the 
joint famil\ property, and j>aid to her the income derivable from it, 
lint the pr(»pert\ itself was not severed from the joint estate, the fact 
that his minor grandson did not makeapulilie protest ngainst his 
grandfather's pa\ incnt during his grandfather’s lifetmn^, w'ould not 
estop him fiom contesting the validity of*an alienation m.id<‘ of the 
corpus of such property subse(pientl\ . 17 ALL..! 403 30]\l,4r>‘>- 

3 ^r.L.3^ 2:1. R 

(A) It caunot be laid down as an abstract proposition that there is any nc^■!^- 
' sary inconsistenc\ in.a person, who has untsiiecossfull) tried to rescind 

an agreement, aftcnrtfids cbumnig performance ol it. 2 A.L.J. 31 
(P.C.). • S 

(i) Where a person, who has (*xee,utod a dficuimmt, under lalse* pr«t«*nees, for 
his own advantage, is sued upon it, he n; not jireelnded from expo',- 
ing his ow'ii fraud. 25 W.ll. 10 (41^. T 

r,.--PriKAl)IN(iS, AJ)MISS]()N 1 \\. 

(1) IntUnccf of pleadings held binding on parties. 

[a) In a ease of pre-emption, a finding that the sale was tiel itions was arrived 
at In the lirst (’onrt and upheld on appeal. On second appeal, it 
was urged, on Ijclialf of the plaintilTs, that the defendants in their 
pleadings inner alleged the sale to he li^'titnnis, and there was also no 
issue on this lead ainl that, lienee, the (’oiirls below had acted 
illegally in raising this point iui hehalf ol the defendants and basing 
their decn;e on it /o’/d the ease for thedehmee must be eonfiiied u* 
the pleas put forward by Die defendants, sj IMt. 1905. U 

(5) Wliere parties Allow' .a suit to be conducted ii. tlie lower Courts as if a coi" 
tain fact was admitted, they c.tniiot afterwards,* m a special appeal, 
question it .and recede from tlie tacit admission. 2.3 W.tl. 17 4 (175) . 
also (> C. 777 i7H4) 8 C.L.R. 117. V 

(c) plaintiff is liiiiitted to the .sum laiil in Ins pl.iint as mesne profits, though 

by the evidence a larger sum appears to bo due to Iiiiii. 5’w.K. 127 
(P. C.) ' H3i ^ • W 

(d) The rule that a plaintiff must ho held to the state of facts* and equities 

alleged and pleaded by him in his plaint, or involved in, or eonsistont 
therewith, applies also to the case set forth in his written statement h) 
a defendant. 1 B. 20f> (^14) ; refernncf /o, 11 INf.I.A. 7, 11 
468 A ISfarsh. 70. X 
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Admissions are reievant and may be proved as against the person 
who makes them or his representative in interest **—(Contim(ed), 

0.~PLEA1)IN(^S, ADMISSION m.—{Gontmiied). 

iU Instances of pleadings held binding on parties. -{Coiitiniml). 

{<'} l iidpr no fin iimsifincps ran a writtrn statement l/e read as evidence 
a.t^iiinsli ‘in^v part) in a suit save the person hy whom it is ma'de, and 
thos#' who are hqnnd 1)V admissions made hv him. .'i VV.K. 50 (51) ; 
cifrd in 10 W.R. 257. Y 

(/) Whore a plaint ilT had deliberately termed certain Ipnds as rent free^,^and 
claimed them as such, it was held that he could not benefit, so a|lo 
vary his claim, hi,’ an admission of the proprietor that the lands were 
leased to the plaintiff’s vendors, or even by a similar admission of 
the defendant. G W.R. 289 (290). Z 

* (fj) Whore a case has been fought out from start to««finish on a certain line of 
defence, it is not competent for the defendant to ask for a re-trial, on 
appeal, on the ground that he finds ho was mistaken in taking np 
lhat defence, since, if this is allowed, there can he no finality in 
judicial proceedings. 88 IMl. 1005 = 179 TMj.R. 1005. A 

{//) The deft'udant, in a suit for specific performance of an agreement, admit- 
ted in his written statement the terms of the agreement and its 
execution, .and it was held that the plaintiff was not called upon to 
pro\e the execution of the document, or to put it in evidence. 6 H. 
li:l : cifrd in (T.li.R. (lH97-01),ji. 379 (381). B 

(«) W hore the son of the son first adopted sued, as heir of the second adopted 
^son, to obtain the property loft by him, and th«j suit was throughout 
contested with respect to his claim as heir of that second adopted son, 
held, that the plaintiff could uot, on appeal, shift his ground and re- 
gard the second adopted son as a trespasser and sock to recover the 
property on the ground of its having belonged to the ancestor, 11 B.L. 
R. 391. C 

« 

(j) Where, in an execution-proceeding, a point of law was decided against a 
party and the decision on the point was not challenged on appeal, the 
^ decision is binding on the party against whom it was made, and the 
same question c.annot he rc>opcned in a sub.seqneut prc<beeding. 2 C* 
L.J. 584. D 

(A) In a suit based upon a deed, where, from the way in which the issues were 
framed and the pleadings worded, it was clear that there was no 
contention as to whether the terms of the deed had been strictly com- 
plied with or not, but the factum of the deed itself wab put in issue, 
held fit was not a case in which the defendant was entitled to fall back 
upon an alternative plea and raise the question of compliance. 7 W. 
R. 306 (:307). B 

(Z) .Judgments, in which the lo\>^r Courts in Bengal used of old to set out the 
pleadings— a jjractice recognised by circulars issued by the Sudder 
Dewani Adaulat— are a^missiblefln evidence under S. 3S, Evidanoe 
as an admission by a party. They are also admissible under S. 13 of 
the Act as instances in which the right m question was claimed/ dis- 
puted and disallowed. 8 C.L.J, 621 4629). F 

(ra) To allow a defendant, who has affirmed or denied one state of facta by bis 
pleadings, to affirm or deny the contrary at the trial, would render 
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/. — Aftmisslons an ntevaat and may be proved as against the person 
who makes them or his npresentative in interest **--(Continuod). 

(>.--PLEADINGS, ADMISSION BY, -(ConiinuecJ), 

(1) Ittatuicteof pleiMlIiigt held biadiflg oiipertiei. -(C(^»c/2<<?i><i). 

pleadings worse than nugatory, and make them but a means of 
working injustice, and would bo but to encourage fraud and perjury. 
1 B. ‘209 (‘214). G 

(n) In a suit to recover lands purchased from the heirs of a deceased proprie- 

tor under a the defendants, who, in the Courts below, relied 
entirely on the den-vwhiir rights of ‘the deceased’s widow, cannot, 
in special appeal, ask for a decree to the extent of the rights of the 
widow and her son as heirs. 11 W.R. 133. H 

(o) A Court cannot set up a defence, not only not put forth by the defendant, 

but inconsistent with his <>wn statemout. 13 W.R. 4G4 (465). • I 

(p) Though a plaintiff should not be tied down too strictly to his statements, 

yet ho mu.st be limited to the case made in the plaint. 14 W.R. GO 
(61). J 

(7) An iidmibssion, made in a verified petition by^in intervenor in an Act X 
(of 1309) suit, and repeated in a verified plaint filed by him in a regu- 
, lar suit, was hold to be binding 111 a subsequent suit ou the party who 

made it. 10 W.H, 437 (133). 

(r) Though a certain amount of latitude is permissible 111 couslrumg pleadings 

ill this country, a pl.^Titiff cannot be allowed to alfaiidon a case setup 
lu the plaint ami substitute au absolutely ucw and nieousistcut ease. 
8 0. C. 116. . I 

(s) Where the defendants denied in a rent suit that they were tenants of the 

land, they eaiinot l»e allowed, in a bubseqiient suit, to turn round 
and say that they are tenants. The parties to a litigation must abide 

by the po.sitioiJ they have deliberately adopted. iSO.C. 303. ]f 

• 

(1) ^leadings will be considered relevant against a. party if sworn, signed, or 
otherwise adopted by Iho party himself. Mitriansfu v. Cavinsy I 
Macq. 11. 1j. 21*2; I’hip. Kv. -1th Ed. p. 231. K 


( 2 ) Initancei of pleadings held not biiidlng. 

(a) Where a purchaser of a tenure, in a sale held under the pro^ isions 
of Bengal .\ot V III of 13G0, sued the person in possession for* 
rent, and obtained an cx path decree, and llieu brought a suit, for 
cnhauecnient of rent, to which the defeudant pleaded that he was 
entitled to hold the land under a mokaniri upon which the 

plaintiff withdrew bis suit and brought the present suit for ejectment, 
hM that the plaiiitill was not estopped from bringing the suit by 
reason of his having brought a rent suit against the defendant. T 6.L, 
J. 191. ‘ 0 

(h) A staionient made by a pla^utifl in a former ’ploading will not amount to 
an estoppel against him. 1 W.ft. 102 (103) ; Sec, also, Ev. 10th 

Ed» Art tl22, p. 579. • p 

(c) StaituiHUits made in a written 4»tatemciit of a part^- arc not admis- 

rihJe in evidence. 7 W.R. 493 (494 q > 
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/. ** Admissions are rcievant and may be proved as against the person 

who makes them or his representative in interest, -{Continued). 

('). Pf j lOA I )[N(i S, A I >M I SSI ON — {(\nirlu(ictl). 

(d) A wmUuij ilali'JJicMt Is III) lofj.il cvideiii r', allhou^h tin: biimo pciiivl coiibu- < 
<jMt*ji(a\s iji.iv foJI»»w from a falso htafeiiiL'iit ab from a false dc- i 

|»osil.ioii. I'i \V.K. lit) (10). R 

(r) ritjiidiiii^;s, n'k‘\anli ui other at*tioiK^. to sliow the institution of 

tln' suit iiud life iJ.itiiie of the case I'Ut forward are not rolexaiit 
.i;^.uMstn |>.iit\ .IS adiiiissmiis, hut .ire legarded nicrels as suggestions 
(deouiiseJ. fhili'nn \. litiUuK 2 Eveli. (JOo , I’htp. Kv. 4th Ed. p. 231.8 

(/) V L'i'Url. ought not lojiass a doorre in a sujt«'H a l/inuU, which js inaclniis 
Slide 111 e\jtlciJeo on the grt>uiid of its not being on an uiipresscd sheet’ 
liasing sill h deen o on admissions made hy the defendant iii his written 
slateiiieiit. IS fJ. 309. ^ T 


7. AIliAnsSlON OK PAJrr OK OLAIJNJ. 

( i ) Iiifitanccs where admission of part of claim given effect to. 

(//) Where the defendants admitted tenanev and the ir plea of payment was 
iound to lie false, held that a decree should have been passed at the 
r.ites admitted hs (he defendants, and th.it the whole claim Of the 
pl.nul ill should not have been dismisscal for his failure to proNC the 
i.ites stated in him. W.U. (1804) Act X 12. ' U 

(/;) Whole a dcfeiuhint .idnnis a Iiahilit^and the plaiutilf eoinmits default, the 
eiitiic chum of the pUiiiiilt in suit cannot he dismissed, hut the ease 
* should be decidi'd according to the admission of the defendant, h W. 
K. (Act X) b:» (bCi). Y 

(t) 1 f .1 pJ.iintifT, luiiiging an action for a eei tain sum, fails to prove his entire 
I l.mn. .1 judgment may hcguoii fm* a smaller amount, in accordance 
w ith the defend. lilt’s .lekiiowledgment, .'i W'.lt. (P.C.) 08 (09). W 

(d) W lari’, 111.1 sMil for rent, the pl.iintilT entirely iclicd on the defendant’s 
ailmi^siuii, Ijoih .IS to the amount due.iiid for piouf of his cause of 
.ictioii, l/fld lie must accept the admission as .i whole, and e.iii only 
li.iNo.i decree upon it lor the, halanec admitted to he due. 12 W.K. 
317. X 

(c) Where <i pi. mil ill sued for .inear.s of rent .it eiiliaiiecd r.iLes, it w.is held 
that, if Dll' pl-ijiitifl c.nuc into Coiiit to a.sk for a dee.iee at the rates 
.ulmitlrd hy I he defendant, hcmiisthe eonleiitwith these rates, .is 
they well ml, ended to ho .nUnitted hy the defoiKlant ; and that, if on 
tlle^Jthel• li.iiul. he claimed thwarrears due on certain rates to be found 
l>y tbc (.'ourl, and to take ad\aiifca.ge of the finding of the Lower Appel- 
late t'ouil to the elTeet that the defendant was not entitled to the 
rediu lioii claimed K^hini, he must submit to the whole finding taken 
logether. 11 W .R. 1G2 (103). Y 

« 

D) Wliei'o .1 Jilaiiitin' l*roUght^i rent stfitupoli a rate, a fraction of which only 
was proved to bo the rate by a decree obtained in a former suit against 
the defendant,* heki that the plaiutifT was entitled to get a decree 
the rate adnulted by the defendant. 19 W.H. 234-13 B.L.Ii. 24Ct 
note. Z 
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" Aiftnissions are relevant and may be proved as against the person 
who makes them or his representative in interest. ** * {Continued). 

7.— AJ)iMJSSlOi\ OF TAUT OF (H.AIM. 

{ij) Wlierca plciniUn f.uluti to provi; Mu' hnbiHtlwt fixing tlie iunoinit of rent, and 
there wa.^ no nvideiiee of the rale at whic h lie h.id e.stiinatcd it, it was 
held to 1)0 right to take as rent the ainount admitted l»y the defen- 
dant tu 1)0 due. ‘JO W.li. 1)1. A 


{Ji) Where a defendant admitted that he owed rent at a certain rate in money 
to the plain tiff, l)n,t denied that he xvas bound to pay rent in kind 
amounting in value to the sum which fhe pl iiniifT claimed, held that 
the phi in till was entitled to recover arrears of rent to the amount ad- 
mitted by tlie. defendant. 21 W.H. tdS (ld9). B 


i) Where, in a suit for arrears of rent, the defendant admitted tenancy and 
his liability for a ceitain rate of rent, the pfaintifl was held cntificd 
to recover arrears to the evtont admitted, unless the defendant 
established his pica, of pavnient. 22 W.ll. 250 (251). C 

A hiiidhiid, suing f(»r rent .it ,i ccrtaiu raU‘, imt fading to pi(*\c his claim to 
mote than the dcfend.int admits, is mtiUcd to a decree for the 
amount admitted to bo due *2d W.li. 85 (80). D 

( In a suit for cnhanocnicnt of rtuit, wbere the defendant admitted a ccrtnih 
sum to be due, and till* first (k»nit bad decreed rent at the rates ad • 
» iniitcd with some enh.ineomcnt, a’ul (be hower Appellate (Jourt, sec 
lug MO grounds for (Mih.VK-emenf . dj.unissed the suit, tlic Nigh Court 
granted the aniomit admitted w'lth interest iTom the date of the fir^t 
C/OurCs decree. 2 1 W. li. 82 (8.1). » E 

(/)l>Iaiiii ill sued for lent upon aii alleged settlement, between himself and 
I be dofoiidant, which he billed to prfivc ; held that, no issue having 
been I (ised .is to what was the proper amount of rent, he was not 
entitled to have that (juestion dotiTinined in the suit, .ind that cither 
, Ins suit must be dismis.^cd or he must be s.ilislietl with the rent Ad- 
mitted b\ tlui dcfoiid.iiit to be due, 0 C.L. K. ‘208 (20!)). F 


0»)-i suit to vci'ovci laiidsaiid arieais id n nt , wheie a defendant admit, 
ted being tlie tenant of .i certain band, but denied th.it she w.is liable 
‘,to bo ejected, and claimed tu deduct the value, of ci'rtairi eiii«»luiuonts, 
‘enjoyed by her, fromthi* rent, Ju ld tb.it the plaintilf slioiild be av\.ird- 
pd, upon the defcnd.iut’.s admission, only the .imouiit of rent .idmit- 
ledhyhcr. 7 Id. ‘220 (2.81 2), 0 

(i) Effect of W passed on admission of part of claiin. 

On fi* ])v the plaintin to prove,the rate of rent elriiiiird *ni the pbiint, a 
pLi'ce for rent p.issed at the ial<’ admitted by the tenant would not 
ttvo the ellcct nf Jixing the r.ite of rent, in a suit for rent for a sub- 
|]uciit ye.ar, 7 C. ‘298 (dOd). H 

H.— A(i --i>I;EA DICKS, T]U;STEES..M A NA(HiK OF 
IKDU FAMILV, ^ OMISSIONS KV. 

fiissions of agents and others held relevant. 

, (irm of contractors though not proved to have boon tegll- 
, in the course of business, yet, if proved to have bocu kept 


(l> 


Imtanoes 

{a) A 


I XI -I-/ y.' 

fission 

4s of tt 1 
y kept i 
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/. ** Admissions are relevant and ma^ be proved as against the person 

who makes them or his representative In interest **-'{ContimieU), 

8 . AGKNTS TKHSTKES, MAMAGEli OJ 

HINDU FAMlTiV, ADMISSIONS BY^—iContiNnnl;. 

Iiy a servant or agciit uf the firm appointed for that purpose, arfcleail 
ly relevant as admissions as against the contractor or his pftners. 
1 H. (il6 (C17). I 

{h) The consent given* hy a party or his pleader to the disposal of cause, 
under the provisions of Ch. TI of Act XVIl of 1879, could note with- 
drawn after the hearing had hegmi and proci 2 eded to a certfli^ stage 
on the footing of that consent. 11 B. 591 (598). J 

(c) Where a solicitor sued a client on a bill of costs, and the client leaded a 

set-off for goods sold, and tendered a debtor nd creditor apunt fur- 
nished by the solicitor, in which the sjlicitor debited hi>elf with 
the amount of the goods, but credited himself with his cos' AcW, the 
account was evidence for the client of the debit items, andf the cre- 
dit Items for the solicitor, though no signed bill thereof h;l>cendeli- 
Nercd. llarriwn v. Turner, ]0 B. 182 A; Thomswi ' Au&teUy ^ 
Dowl. c<t Rv. ;3f)l; Phip. Kv. Ith Kd. p. 215; Tay. Kv. h Kd. S. 
720, p, 521. 'LTiis may come also under 1 (9), supra» K 

(d) Where a trustee stands by for four Ne.U’s while the trust fuudi^e rotainod 

hy his CO- trustees aiul makes no kind of cn<|Uiry, despite <dc grounds 
to put him upon it, but passively acquiesces in the duncaraiieo of 
the funds, he is liable to tlie benclieiary for the delta of his co- 
trubteoj. 7 Bom. L.R. 091, L 

p )(Thi manager of a joint Hindu family is the agent for the uienibera 
and is supposed to have their authority to do all aeU' their com- 
mon necessity or benefit. The position of a /icmindar oi«- Poligar, as 
an undivided member of a joint family, seems to be ojtiaJly diller- 
eut from that of <iu ordinary managing member n undivided 
Hindu family. 3 M. 115 (150). M 

f /) The clh ct of a conveyance of property liy the managing nwcr of a Hindu 
lamily depends upon the intention of the parties toj ithorcd from 
the terms of the inskunicnt and from the surround i'4*cumbtances. 

18 B. 031 (035). N 

{[}) \ vvitlovv, like a manager of tho family, must be allowc^asonablc lati- 
tude in the exercise of her powers, provided, as Wo* ««}'», in 11 B. 

320, that she acts fairly to her expectant heirs, 1 534 (530). 0 

(//) Where the father of the present plaintiffs had filed a suit lasting an alion- 
ation made by a widow and entered into a comi^o ^vith her in 
good faith under which they received aonio gttvo up all 

claims as regards the balance, held thuit the thereby 

debarred from contesting a subsequent Trfwoati^'-^ P.L.R. 1907 
(Summary of recant ca.ses). i P 

(t) The managing mem I’or of a joint Hindu family canl^i 

mcDibers for an account, eten if the parties suiree dtltiiig 

the period for whiihi tho accounts are required. Itf W 

(/) Where a sou. iii granting certain leases under v4||i tbe 

knowledge and eonsout of his father and subiwquiMiily 
• i.Htipd his sou’s action, the father, as princij^ulcl not- repudiate 
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I.— Aamf8$iofi» Mre r^hvMnt snd mmy be proved as against the person 
who ngakes them or kh representative in interest ••--{Continuedl 

8. — AXJKNTS— PLEADERS, TRUSTEES, MANAGER OF 

HINDU FAMILY, ADMISSIONS BY.— (Concluded). 

the loas<‘s, oven tluai^fh the son in grantin'^ them might perhaps have 
cxreodod the liihits of his agonry. If) M.Ii.T. 4ft7. R 

(i) Such MmUclonB held not relevant. 

{(Ti) The oiler of the ajicnfc of a party, holding a power of attorney empowering 
him to do all that. was neeessary for the proscention ol a siut in tlie 
ordinary way, or that of bis pleader, to bo hound by the csidtince ef 
the plaJntilTs if given on oath in a particular form, was held not to he 
binding on the party, as the implied appeal to the conscience of the 
party to whom the offer was made could rightly bo made only be a 
person personally interested, whoso '-onfidonce in the justice of bis 
cause was based on his own knowledge of its merits. 14 B. 455 f457, 
458). S 

(5) Where the vakil of a plaintiff admitted wrhally that hi.s client was wrong 
111 suing the defendants jointly, it was held that a mistaken petition 
on the part of tht pleader would ho no groipid lor the ('ourti passing 
an illegal order. ‘2.‘i W.U. 400 (401). T 

9. — MINOR AND GUARDIAN— THEIR ADMISSIONS. 

(1) Kartn of Hindu family, trustee of minor. 

As longasa moinher of a joint 'ilindn lamily is a minor, the Larta is in the 
position of a trustee for the minor of the jrfint property to the extent 
to which ho SN as entitled to shan* in it, and, when tb|? trusteeship 
ceases, he is liable to account to him. 0 W.K. 48!l (485). U 

(2) Power of guardian to bind minor. 

{a) A guardian, has, under the Hindu Law, a qualified power of dealing with 
the property of an infant under his charge. He can, in case of neces- 
sity, sell, charge, or let it for a long term. But the infant is not Abso- 
lutely bound by the a*:t of tbeguardian; ho could, on attain! ngmajority- 
rccover the property, if it had been disposed of without legal necessity; 
and in the case of an uncertificated guardian, the burden of proving 
legal necessity would, generally speaking, be on the person asserting 
it. 22 C. 545 (550). Y 

(5) A minor is bound by the act of his guardian done bemafide and for his 
benefit in the management of his estate, even though hi.s name does 
not appear in the transaction. 1 N.L.B. 66. W 

(3) Duty of minor on oomlng of age. 

A member of a joint Plindu family is bound, when ho comes of age, to make 
himself acquainted with the acts, during his minority, of the manager 
and to express his dissent at onQjF* if ho disapprove of such acts, 14 
B.L.R. 21. • X 

>>OeMrftIiy miaon not prejudioed by IbehM a^d ocqulesoenoo. 

•Laches and acquiescence do not prejudice infants, for the presumption of law 
is ^at they do not understand vheir rights and are not capable of 
taking advantage of the rules of law so as to apply them to their 
advantage. 9 C.W.K clsxi. Y 
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J,— ** Admissions are relevant and may be proved as against the person 
who makes them or his representative In Interest. *' (Con finned). 

U.— MINOR AND (U)ARDIAN— THEIR ADMISSIONS. 

— (Continued). 

(5) Repudiation or ratification of guardian’s act, conditions for. 

It 1 ^ wlipii ;;ii;irilia.n*s net not noeessarv, proper or prudent; that 
any que-^tion ol n itilieatioii or n-pudi.ition i* in arise. I N.Tj.K. (>t». Z 


(t;) Instances where minor bound by admissions. 

(n) Wliere a hjrmer iiH:udi.in «)1' thopKiintilT eoniproniised a elaiin :i‘<iiinst his 
(■stale lor delit idler sixteen years, the l*nv\ Conneil refused to xel it 
aside, the plaintitl having iaih'd to pro\e that the suit was lietilious, 
and the ctunproniise fraudulent and collusive. 10 Ihlj. K. (P. C.). Jl 

(/i) \Vh(;re there was no proof that the person, who made a sale, was a minor, 
at the tiiiio of the cxeeiilion ot the sale-deed tin' pl.iintilh the onus 
ot proving which lay on the detendant the s.ile hy the minor was 
upheld H W.R. .‘iTI B 

(( ) On the (jiiestion ‘whether a person was an infant at the time of making a 
oontract, an admission hy him that he was so is adinissihle against 
him. ?f. V. irrt//.(7, 1 (’o\. 99, Phip. Kv. 4th Pd. p. iilC. C 

(d) Whore there was nothing to show that a minor knew that he wifs entitled 
to relief 111 e(|uiLy against an ajj^eement, entered into by hiH mother 
during hisjnmority, his admissions, as oMneed by hisroiiduct, though 
undoubtedly c\idciiee against him, were held not to b(‘ONidenee ot a 
* eonelusive eharaetei. S p..H.C.li. 311 (IllH). D 


(7) Instances where admissions held not binding on infants. 

(n) It is not the practice of the Courts in India or of the Thivv Council to 
pres.s against cither an infant oi ii Hindu female a presumption hy 
ac(|iiiesceric(? in a rival claim from the mere fact of not contesting an 
adverse title for a linn ted time. 17 W.H. 1 (P.C.), E 

(b) A minor’s estate, being under the charge of the (’ourt of Wards, an admis- 

sion hy the ^fulJltear of the Court of Wards, on the alleged consent 
ol the manager of the Court of Wards, of a claim adverse to the 
minor, is not enough to give a decree in favour of the claimant, in 
the abseiiee of evidence to show that the manager was authorised by 
the Court of Wards to give to the Mitl'iifeav aiitliority to make the 
admisMoii. 23 C. 934 -23 l.A. 7o. P 

(c) The eonsmit of parlies, in a proeeedPng for the appointment of a guardian, 

do("s not giV4» the Judge any power to refer the matter to arbitration. 
r> A.T.J. lOl. Ver Ktiiamaf Ifn^ain, J. Q 

« 

\S) Case Where guardian^s statements held relevant against him personally. 

• 

The guardian of a minor, wUiie defenSiiig a suit in that eapaciiy, made 
* certain statements on alhdavit. This atlidavit is evidence against 
him of the facts sw'orn to, in asiihsoquent action against him per- 
sonally. Jiensley v. Moffrnth, 2 Sch. & Lef. 34 ; Phip, Kv. 4th Kd. 
p. ‘in’. H 
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“ Aimltahtns an relevant aad may be proved as against the parson 
who makes them or his representative In interest.*’— {Continued), 

JO.— BIVOKOE— ADMISSIONS OK HUSBAND AND 

WTKK. 

( i) Infttanaas of binding admission! in divorce oases. 

(d) A wife's a<lmi.s.sion of {idnltory, though not corroborated, has bseti held* ^ 
if truRtwortli\ , to be .suflicient evjdence for granting a divorce.* 
Ilobinaon v. liObin^fn’i, I 9 i<: T. nG2 ; Phip. Kv. ilh F/d. p. 213. 1 

{b} In nn actior^.again.st fi* husband by the trustees of his wife under a deed 
of separation for maintenance arrears, the defence to which was 
adultery by the wife, exidence of henadmission of the criminal con- 
duct ought to be now receiv^od. 3'ay. Fv. 10th Kd. p. ">40, 'teferrimj 
to Scholeif V. Goodman^ 1 Bing. 349. J 

(f) Admissions of adultery, obtained from a rchpomdent by the .solicitor's i^lerk 
when serving the petition, were admitted in evidence, though the 
procedure was severely condemned. HaUam \. ifalfain, *20 T.1..R. 31 
and Pnrgold v. PurgoUl, Times Oct. 29. 1903 ; Phip. . Ith Kd. p, 
199. k 

(J) Instances of such admission held not relevant. 

t 

{a) To hold the adultery of the husband proved on his mere admission would, 

• under the circum.stance8 of the case, be imprudent and contrary 

practice. [VilUamdw Williams^ L.H.l.P. 29 ; see 17 B. 624(625). L 

(6) In suits for divorce, the statements of a respondetit are not admissible iu 
evidence against the co-respondent. 18 VV.R. 480*= 10, B.L.R. 301 
(P.C.)-Sup. Vol. I, A. 106. M 

(c) A decree for dissolution of marriage, based entirely on admission.^, without 
any evidence having been recorded, was not confirmed by the High 
Court, but was sent back to the Court below for further enc|uiry and 
evidence. 17 B, 024 (625). N 

11.— LIMITATION -ACKNOWLEDGMENT. 

1 ) Maquisitei of valid acknowledgmont under the law of limitation. 

(a) For the purposes of the iaimitation Act, the written acknowledgment must 

contain an admission that a debt is due. 5 M.H.C. 90. 0 

(b) According to the authority of many English cases, it is suhlcient that an 

acknowledgment should contain an admission that the debt is due, 
the amount iu such case being proved by parol evidpnee. 6 0; 340(358), 
referring to Tanner v. bmart, 6 B. and C. 603, QuAncey v. 3ha*'pe, 
K.R. 1 Exch. D. 72 and Skeetw Lindsay, L.R. 2 Exch. D. 314. P 

{(') Admission of money being due is not.'^ssential to constitute an acknow- 
ledgment for the purposes of the Limitation Aot. It is enough if the 
defendant acknowledges the accounts must be taken and that he 
would pay any money that might be found against him on such ac- 
counts being taken, though he denies .that any balance was due by 
him. 10 M. 259. Q 

{4) The acknowledgment of liability mentioned in 9. 19 of the Limitation Act 
means an acknowledgment of existing liability. 6 C.L.J. 544. R ' 
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i. ** Admissions are relevant amt may be proved as against the person 

who makes them or his representative In interest, ** '--[Continued). 

1 1 . ~LlMlTAT10i\~ACKN0WLET)(4MENT.— 

Requisites of valid aoknowled^raent under the law of limitation. 

(/>) Tbe .xcknovvledgment must, on the face of it, puiport to be that of an 
existing liability, though the, name of the creditor to whoin the debt 
acknowledged is owing, as also the identity of the debt aeknowledgod 
in writing, mdV lie proved by oral evidence. ‘iO M. ‘2‘20 (F.B.). S 

\}) 'rhough, nndcr S. 1!1, the exact nature (?f the light or liability neeij not be 
disclosed by the acknowledgmentXbirncc,^ v. S/mrpe, L.R,, 1 Kxch. D. 
72) and its cx^3t nature may be established by evidence JeJiors the 
written acknowledgment, yet the acknowledgment in itself should 
import that tbe person making the acknowledgment is then under 
.tu existing liability (vide judgment in iNl. 220). and such lial)ilit\ 
I'Mnnot be road into it by proof aliunde, or by an admission afterwards 
made by a party to the suit which re,lies upon the acknowledgment, 
as preventing the bar of limitation. 20 M. M (37) - 12 VI.L.J. 101 
<103). T 

[tj) Whelheran acckiiov/ledgmeiit la or is notun acknovs ledginent of an existing 
liability dcpoiKk upon the tcims of the acknowledgment, and externa I 
evidence of subsequent oveiits cannot be relied upon with a xiow to 
show that there was an existing liability at the time, and thus to piaoc 
upon the a<;knowlcdgmciit an interpretation of which it * would not 
otherwise admit. 0 C.L .1 .^ti. U 

(/i) There must be an acknowledgment of a debt ns such involving the adrnis- 
' siori of a jural relation of debtor and creditor, and an intention to 
continue the relatioinhip until the same is lawfully determined 
must also be evident. IfJ M. 220 --3 Ij.T. 3r> , 20 M. 23‘). Y 

(i) Although an iiuqiialified adniif..sion of a debt implies a promise to pay, \et, 
if there is a covenant und un agreement to pas , which is not absolute 
but qualified in its termfi, for instance, jf there is .i covenant to receive 
payment out of a specified fund, it does not create the relation of 
creditor and debtor as upon a loan ut money. 0 C.L.J. 039, W 

ID When the right claimed is a debt, there ought, in older to give a fresh 
start, to be .ill uniiquivocai and unqualified admis.sion of the debt or of 
I he subsisting lelationship of debtor and creditor. 30 C. C.W. 

651 {folloiriny 16 Al. 220 and (hstiiKjnUhinfj 26 (\ 7]. 5) ; see, al^o. 2 
I’.B.tt. (1897- 1901), 4 IM. ’ ^ 

(A) I nder S. 1, paiati, Part II, Punjab CImI Code, an admission of a creditor’s 
demand of a debt from thoopposite parU , to revive a time-barred debt, 
must bo so distinct and unqualified in its terms, as to afiord room for the 
inference of a promise to pay on request, and must be made to the 
creditor or his ngcjit. 25 P.R. 1870 (Civil). Y 

(/) An acknowledgi^ent of a debt due, within S. 4 of Act XIV of 1859, in 
order to give a fresh^tart foi^limitation, should be express and must 

• not be left to infeiencc. 45 P.R. 1870 (Civil). 2 

(ni) An unconditional acknowledgment^hus alway.s been held to imply a pro- 
mise to pay, because that is the natural inference if nothing is said to 
the contrary. 2 N.L.R. 130 (133) -4 C.L.J. 94 (P.C.). ' A 
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/. -^'Admissions are relevant and may be proved as against tbe person 
who makes them or his representative in interest, ''—{Continued). 

• 1 1.— LIMITATION— ACK^T)\VLI^DGMENT.—(CW/'/m^^^ 

(1) Requisites of Yalid acknowledgment under the law of limitation. --(Conc^^). 

(7i) An acknowledgment, in order to take a case out of the Statute of Limitation, 
must be either one from which an absolute promise to pay can be in- 
ferred, or secondly, an unconditional prumise»tc pay the specitie debt, 
or thirdly, there iijust he a conditional promise to pay the debt, and 
evidence, that the condition has been performed. 4 O.L.J. 94 (P.C.) - 
38 C. i(^7. ’ B 

(o) An acknowledgment within the meaning of S. 19 of the Limitation Act, 
1877, must distinctly and definitely rehiio to the liability in dispute. 
It need not be express : it may be loft to implication. It must be a 
nrxessary implication from the words used that the person acknow- 
ledging w’as iTiferring and admitting f//e liability, not any liability.* 9 
Bom. L.R. Vi:-. C 

(71) Only acknowledgments signed by a debtor and not by his agent, eame 
iiridor the terms of S. 4 of Act XTV of 1859, taking a case out of the 

Statute of Limitation. 8 W.R.l. D 

• 

(7) S. 19 of the limitation Act does not require that the jicrson making an 
acknowledgment should have an interest in the property, in respect 
of which the aeknowlodgment was made, at the time when the ac- 
knowledgment was gi\eii. It is enough if, before tho period of limi- * 
expires, an acknowledgment of liability or right has been made 


in writing by tho person against whom the right is claimed. 8 A.L. 
.1 . 8S0-A.\\\n. (0C>). ‘286. ^ E 

(r) All Ackiiowlcdgmont, under the provisioii^of explanation I of S. ‘20 of the 
Limitation Act, need not specify the amount of the debt, (i C. 310 
(•■153). F 


f.s) ^Vhero a party lo a coijM\u t signs his name in any ptrtof it, in such a wa\ 
AS to acknowledge that he is the party contracting, that has been brid, 
under S. 17 of the English Statute of Frauds, to bo a sufhoiont sigua- 
lure within the statnle. 6 C 340(352), ipfvn't)i>j to Kmfj v, C^ockford, 
I Esp, 190, Lohh V. Stanley, 5 t,>. 13, 574, Johnson v. Dodyson, 2 AI. 
and W. 653, (.1 Dun cl v Dvans, 1 H. and C. 171. G 

(!\ An express adnils.sion that the debt, or a part thereof, is due is not iiccc'- 
8 ar\ to constitnto an aeknowhidgment. 2^1.14.0. 307. H 

(2) Instauoes of aoknowledgmcnts held to prevent limitation. 

(ff) Acknowledgment of liability or pavt-pa^^ment by a mortgagor has tbe eflccl 
of keeping alive the morte^ge-debt as against o\eii*such of the mort- 
gaged properties as the mortgagor has sold to a third person, whether 
the purchaser, when he bought, had notice of the mortgage or not. 32 
G. 1077-9 C.W.N. 868. ^ I 

(5) The admission of a debt, attcr execution is taken out, gives a judgment - 
creditor a fresh start for jockoning limitation. 8 W.R. (Mis. Rul,) 27. J 

(c) A fresh starting point w.as held to bo g^’cii to a decree-holder b> the judg- 

• xnent debtor^s admission of the debt. 5 W.R. Mis. Rul. 12 (13). K 

(d) A decree-holder gets a fresh starting point for computing limitation by a 

judgment'debtor's admisBion of liability. 5 W.K. Mis. RUl. 31. L 
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/. “ Admhaioas tin relevant and may be proved as against the person 

who makes them nr his representative In Interest."— (Cotiltnued). 

] I — IjIMITATION - ACKNOWJiEDGMENT. {t'untinned) 

All by the delilor gives the ci'odili>i' ii fresh sttivt, iiuil fl^oids the 

limitation whieh juighl otberwific run against oxeeutiOn. li W.B. 
(JIis. Rul.) 115 ; I rjen iiiii lo iiW. It. (SIis. Rub), ^7 A 0 \V.K. (Mis. 
Rnb), IS. M 

A 

(/) To tAkc a debt out of the Lhw of LiuiiLalion, un absolute iidmisbiori of some 
liabilitv CAisting, was held to ho, sufhoient under Circular (J^dor of 
March 11, 1859; ssuchau admission may be coupled with evidence to 
prove the amount. -20 P.Tl. JS89 (Civil). N 

(f/) An admission made by a mortgagee, \v]io was the elder brother of a co- 
niortgagee, in a dcpo.sition in writing iccordcd in a previous suit, was 
held to be an acknowledgmoni of the tiKc of the mortgagor, withijp 
the meaning of Art. U8, Sch. II of the Limitation Act, 1871, bufticieiit 
to save the mortgagor’s claim for redemption from being barred by 
limitation. 78 P.fl. 1878 (Civil), 0 

[h) An acknowledgment of a debt sealed with a seal b3ai ing the debtor’s name 
was held to bo sufficient, under S. >1 of Act XTV of 1959. 10 P.R. 

1873 (Civil). . P 

(i| Ad acknowledgment, only signed by an agoni, insulliuiont, imc^er Act XI 
of 1859, to prevent a debt from being barred, was considered to he 
sufficient to sustain a suit on the same cause of action under Act IX of 
1971. 340 (;UU & 350). Q 

{j) \Vh‘jrc, in an administratiou suit iiii-tilutcd b\ the ergditor of a decoa>.ed 
person against his executor, another creditor of the estate applied to 
rank as such, and th« Ry^'^ivor appoints 1 in th-i administrattoii suit, 
submitted a statoment in the prasen’o of the executor, admitting 
the debt due to the applicant, but the Court after some lime directed 
the applicant to bring afresh siiii, on whose institution the executor 
setup limitation, /n'W that, in the face of the admission made in 
his presence, the executor was estopped from setting up the Statute 
of Inmilatioii a -, a bar. 10 C.W.X, 959, ft 

(,V) All .idmission, in an appeal memorauduin, by au advocate or a duly autho- 
nsed vakil, on behalf of his client, that a certain decree is sub6i.sting, 
\\ill be an acknov^Iedgincnt of liability within S. 19 of the Limitation 
\ct, so as to give a fresh start of limitation, if htich admimon was 
necessary for the purpose of the plead Inyi, iu such appeal, 18 A. 381. 
(Nyhothcr it would be’so case such an admission was unnecessary, is 
htill au open question). 18 A? 384 {following 3 A. 247). S 

(/) Cti ler circiiljr order of 14th March 1859, an ab.soute admission of some 
h.ibility existing w^s held sufticient to save a debt from the bar of 
limitation. 2Gr.R. 1869. j 

t 

[vi) Letters vvriUon by a debtor in ansvfer to a demand for payment of a debt and 
interest, in which he promised to pay the debt by instalments, and 
legging to be Ibtoff payment of interest, were held to bo sufficient evi- 
dence of an admission or acknowledgment of the debt to save the 
claim from the bar of limitation. 5 W.R. 18 (P.C.) 5= IQ M, A. 602. U 
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/. tri nfevant and aiay b» proved as agatast the person 

who makes them or Ha representative In Intereat."— (Continued}. 

11. -LIMITATION-ACKNOWLEDGMENT.— (CwjfiMKerf). 

(u) An admission of 9, debt, with an averment that the time for payment has 
not yet arrived, will constitute an acknowledgment, giving a fresh 
start for limitation. 3 M.H.C. 908. Y 

'"(o) A petition in v^hich the judgment-debtor agreed to pay a certain sum to the 
person, who attached the decerce a^ud took out execution, is a sufli- 
cient ackpowledgmeui to save limitation, under the explinatiou to S. 
19 of the Xiimitatiou Act, although it was not addressed to the person 
enli(?«d. 6C.L.3. 141. ■ W 

(pi S. 19, Limitation Act requires only a doj[iuite admission of liability, as to 
which th^re can be no reason for departing from the English princi- 
ple that ap unqualified admission and an admission qualified by a con- 
dition stolid precisely upon the same footing. 2 N.L.R. 13^ (135) 
(P.C.). X 

(7) An account stated, wiilton by a debtor himself, with his signature in one 
of the mo<|es of signing most generally practised by natives, was held 
to be sufficiently signed within the meaning of S. 4 of Act XTV" of 
1859. 5 q. 88. ’ Y 

(r) Where on a /c/mfrt, the debtor’s name had been introduced in his own hand- 
writing at the top of the entry, the whole of such entry , being in Ihc 
sumc handwriting, it was held that the k/iata had been sutticionjlly 
signed witlijn the meaning of 8. 19 Act XV of 1877. 5 B. 89 (91). Z 
(.s) A t azu or adjustment of an account can take cfiect either as a revival of an 
original promise or as evidence of a new contract. (> B. 083 (685). A 

( !) Instaocei of acknowledgnienti held insufficient to take case out of limitation. 

(f») Though a person might have hold a general power of attorney from the 
defendant, in the absence of anything to vshow that be was continu- 
ing as the agent of the defendaut at the date of au acknowledgment 
ill question, an acknowledgment by such person was held to bcoiiisulh- 
cient to take the plaintiff’s case out of limitation. 7 I. A. 8. B 

(5) A suit on an acknowledgment or ,Tn account stated, signed by a person 
who had been appointed naib for the purpose of collecting rent for the 
plaintiffs, is not maintainable, if he did not affix his signature till 
more than a year after the determination of his agency. 5 0.303 
(308). C 

(c) All acknowledgment of debt made to a person, who is neither the creditor 1 
agent uor his privy, will not defeat the Statute of Limitations, since 
it is not evidence of a promise ho could take advantage of. liogcmw 
Quin, 26 L.R. Ir. 13(f; Phip. Ev. 4tb Ed. p. 210.* D 

(i/) An acknowledgment in Art. 148, Limitation Act, must be of a present 
existing right in the mortgagor. An acknowledgment, reciting the 
original mortgage, but asserting a subsequent alteration of the origi- 
nal arrangi^ment and the constitution of a fresh relationship between 
the parties, even though made within sixty years of the original 
mortgage, was held insufficient to give a fresh starting point. 9C. 

* 616 = 12 C.4R. 284. • £ 

(s) A decree-holder's Application for execution of hU decree was more than 3 
yeabrs from the last application for execution, but was within 3 years 
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/. -** Admissions are relevant and may he proved as against the person 
who makes them or his re p resen tath e In interest. *’ -{Cvntinuod). 

r 1 . --J.IMITATT()N— A(^KNT)WIjEDaMENT. 

from the date of an application by the judgment-debtor for postpone 
mciit of ;i sale, to which postponoineiit the dccroc-holder consented. 
The applioint. con tended that the judgment-debtor’s application 
served as an acknowledgment under S. 19 of the Limitaticn Act. 
//i'M that tiic judfjment'dcbtor’s application and the decree-holdcr’o 
( onsont did not constitute an “application b> the decree-holder’ 
within the moaning of Art. 179 of thc.Act and did not serve togiyo a 
flesh start for limitation. ‘28 M. 40. F 

(f) A paMtiont, by the mobher and natural guardian of minors, of interest due 
upon a bond, executed by the father of the minors, is not a payment 
hv an agent within the meaning of S. 20 of the Limitation Act, 
1877, and does not give the creditor a fresh start for Uic period of 
limitation. 20 A. 598 -1 A.Jj.J. 302 A.W.N. (1901), 137 ; jollvuinii 
Id C. 292 20 IT 61, and disseniimj funn 18 AI. loC). G 

f-'/) A document in the sub-joined form was held not to be a suUicicntl> uiiqua 
lified acknowledgment or admission, undcr“S. 1 of Act XIV of 1859 
(“ Rs. 2, ;300, balance struck on 7th July, 18G9. The scribe is X, and 
this has been written as at the request of V.” (Scaled by Y.) 79 P.R 
1873 (Civil). ’'H 

(5) An acknowledgment, only sealed by the mortgagee, would nbtgivea 
fresh start for limitation, under Art. 148, Sch. TT of the Limitation 
Act, 1871. v/hen such acknowledgment is lost, since signing doC' 
^not include sealing. 93 P.R. 1877 (Civil). I 

(>) Tbiac cannot be an acknowledgment of a conditional liability, ' milos.s the 
condition is fulfilled. Though, so far as the specific cases provided 
for m the explanation to S. 19 of the Limitation Act are concerned, 

I ho Indian T„aw’ is not the &amc as the English l.aw, yet, there can 
be no doubt that, here as well as in England, an acknowdedgment of 
a conditional liability would not give a fresh start, so long as the con 
d it ion remains iin fulfil led. 29 AI. 519 - 10 M.L J. 503^ 1 INLL.T. 318. J 

( j) Memoranda of payments made, cndor,>:ed on a bond, and signed by a party. 

were held not to amount to an acknowledgment within the meaning of 
S. 4 Act XIV of 1850. 8 W.R. 334 (336). K 

(b) Where, in a conveyance executed In a mortgagor m respect of a portion 
of the mortgaged properties in favour of a stranger, there was a recital 
admitting the mortgagor’s liability on account of the mortgage -debt 
held that, not being addre&.sed to^any person and not having been com- 
municated to the creditors or any person on their behalf, it was no 
an acknowledgment within the meaning of S. 19 of the Limitation 
Act of 1877. 10 C.W N.551-3C.L.J. 576 -33 C. 613. h 

{/) . A bare acknowledgment of an account or an admission that it is correct, or 

the debtor’s affixing his signature or mark to a balance struck, will ^ 
not constitute an acknowledgmcnl;. 45 P.R. 1870 (Civil). M 

{tu) The manager of a joint Hindu family, or the executor of a Hindu* will 
has no power by acknowledgment to revive a debt barred by the law' of 
limitation except as against himself, 14 B.L.R. 21. R 
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AdtnisaiQns arc relevant and may be proved as against the person who 
makes them or his representative in interest* \--(Contimied). 

1 1 . -LIMITATl ON— AO KNO WLEDGMRNT.-(Co/irfwrf^£/^ 

(n) The schedule of debts verified and filed in Court by a bankrupt was held 
not to be such an admission as to give rjse to a nou period of limita- 
tion. '25 P.R. 1870 (Civil). 0 

(4 ) Admission of debt barred by limitation, effect of. 

A plaintiff is not entitled to sue on .an admission of .a debt, made after it w.as 
barred by limifiitioa. 05 P.R. 1868 (Civil;. P 

M 

( j ) Limitation by acquiescence. 

doctrine of acquiescence does’not apph in this country to ca.ses in wliicb 
the period, within which a suit can be brought, is laid down by statufe^ 
22\V.R.2G7. Q 

j*j— AmrissioNrt IX (.RnriXAL cahkh . 

(l) Admission by accused person relevant against him. 

(d) Where an accused per.soii makes an oral corilessiori which is not liable to 
The objections that may bo raised under Ss. 24 , 25 or 26 of thn Kvi. 
donee Act, it is an admission by an accused person and is a relevant 
lact which may be proved in his trial under S. 21 of the Evidence 
Act ; such a confe«!sion m.ado to^a Magistrate is relevant and mii> be 
prosed by him. 21 P.R. 1881 (Cr.). R 

(5) While a confession might be inadmissible for the purpose ol being proved 
. against an accused poison to establish an offence, yet for other pur- 

poses it would be admissible as an admission, undei S. 18, againht 
rho person who made it (S. 21) in his character of one setting up an in- 
terest in property, the object of litigation or judicial enquiry and 
disposal. U 1>. 131 (134). S 

(i:) Any statement, made by an .accused person, incnminuting himself, to be 
admissible against him, must be free and voluntary, ;i principle that 
finds expression, in substance, in Ss. 21, 24, 25 <t 26 of the Evidence 
Act, coupled with S. 164 of the Crim. Pro. Code of 1882. 2C.W.N. 
702 (707), per Madi^an, (XJ. (Case decided on 3rd August 1S98). T 

id) An accused person, ill custody, made, partly in English and partly' in 
Bengali, a statement, to a Presidency Magistrate in Calcutta, in the 
course of an investigation made by the police in the town of Calcutta, 
into the circumstances of a crime committed in Calcutt.a, \^hich the 
Magistrate recorded in English. Imring the trial of theaccu.sed, 
the document w-as tendered in evidence, held that, if the document 
did not amount to a ironfession, the document itself would be relevant 
as an admission under S. 21 of the Evidence Act. 15 C. 595 (F.B.). U 

(2) Ground on which credence given to statements of accused. 

T^e credence given to the statements ot an accused person, when they are 
voluntary, rests on the improbability of an accused person deliberate- 
ly adhering to a self-criminatory statement, which IS .substantially 
false : and thus variations in detail are of less importance in consider 
ing the effect of a confession, than they would be in considering a 
deposition, incriminating a person other than the ■ deponent. 6 Bom. 
L.R. 773(778). Y 
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/ -** Admisaions are relevant aad may be proved' as pgalaat the peraoa who 
makes them or hla representative In Intereaf '. —[Continued), 

1*2.- ADMISSIONS IN CRIMINAL CASES.— 

(:3) Ri^ht of acouied to mako partial adinimiona. 

(ti) There ik no pMvLsion of Iftw which says that the accused must either plead 
not guilty and deny all the facts alleged against him by the prosecu- 
tjon, or pliad guilty or confess. There is nothing to prevent him from 
admitting some ficts and pleading that, on those facts, or that, by 
reason of other facts, he is not guiltv of the olfence charged against 
him. 4Cr. L.J.471(t75). " W 

(h) An iicoused person admit some or even all of the facts alleged by the 
prosecution, bnt if he pleads not guilty, the Court trying him is bound 
to proceed according to law by examining the witnesses and giving an 
oppoituiiity to the accused to cross-examine the witnesses for the pro- 
secution and adduce his own evidence. 9 Bom. L. R. 1340 (1347y X 

(4j Aoensed'g admisiiont not necesSAry to be proved. 

if an accused may, at his trial, admit facts, there appears to be no strong rea- 
son why the rule of evidence, that what is admitted need not be 
proved, should not apply to any fact so admitted, though this may not 
apply to every case of an admission. 4 Cr. L.J. 471 (475). * Y 

(o)*Gondltlon necoisary to make accused's admission of diiHty knowledge evidence. 

Where a pTi.''Oner was alleged to have admitted guilty knowledge of the means 
by which money, supposed to have been acquired by dacoiiy, bad been 
* obtained, held that, to make this admi.sBioD evidence, under 8. 150, 
Crirn. Pro. Code, it mast be shewn that it was antecedent to the dis- 
covery of the money. 17 W.B. (Cr.) 50(51). Z 

( 6 ) Effect of prisoner's admission that he was an abettor. 

* W here a prisoner's admission was to the effect that bo was an abettor and that 
he was present at the time the offence was committed, held that 8. 114 , 
and not 149, 1. P. C. was the proper aeotioai to apply to the oa&e. 17 
VV.R. (Cr.), 52. X 

(7) Xccttsod pleading guilty to one charge whether can be convicted on another. 

Upon the accused pleading guilty before a Sessions Judge to a charge of 
murder, the Sessions Judge might either convict him on that plea of 
that charge, or proceed to try him on the evidence, hut be cannot, 
without trial, convict the acci\sod of culpable homicide not amount- 
ing to murder, to which offence the accused did not plead guilty. 
1-3 VV.R. (Cr.) 55 (66). 

(^) Entire admission of prisoner giveif in evidence— Effect of oontradiotinf any part 
of it.’ 

VVhejre, after the entire admission of a prisoner has been given in evidence 
the proseoutor qpntradicts any part of it, the whole testimonyi is left 
to the jury for their consideration, precisely as in other cases, where 
one part of the evidence is contradictory to another. It, v. Jones, 2 
C. & P, 639 Tay. Kv. 10th Ed. p. 611. G 
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" Admissions Are relevnat anil may be proved as against the person who 
makes them or his representative In Interest”.— (Continued). 

12.— ADMISSIONS IN CRIMINAL CASVu^.— (.Continued). 

(^) AAeuied’iadmiiiion recorded According to proviiionl of Crfm< Pro. Code—Bfiect 
of absence of formalities prescribed. 

.Where the confesi^ion of an accused was reduced to writing by a Magistrate in 
accordance with the provisions of Ss. 12^ & 364 of the Crim. Pro. 
Code, the absence of the formalities prescribed by the sections was 
held to bo matters which affected the weight and the value of the 
doouiment as evidence and not valid .objections to its relevancy as a 

written admission by the accused. 21 P.R. 1S81 (Cr.), D 

* 

ilO) Accused making two different statements "Effect of taking one of them against 
him. 

If, whore an llc•cus^ 4 d person makes two distinct statements— the one anxiunt- 
ing to a confession of guilt, the other repudiating it— one of the 
statements is taken against him, the other also iniist be taken, for 
^^hat it is worth, in his f.avor. 10 B.L.R. 332. S 

( 11 ) Plea of guilty evidence in civil case. 

A plea of guil(i\ in a Criminal Court might be considered in evidence in a 
oiviJ case, but not a verdict of conviction in the Criminal Court. 10 
W.R. 56. P 

( 12 ) Condition precedent to using admission against prisoner under S* 150, 
Cr.F. C. of 1861. 

A Police Officer's deposition should be taken, before an admission can at all 
be used against a prisoner, under S. loO, C-tim. Pro. Code. 0 W.E. 
(Or.) 10 (17). 0 

(13) Instances of admissions and confessioBt by accused held relevant. 

(а) Having regard to the provisions of S. ‘21 of the Evidence Act, the confes- 

sions made byan accused ijerson to the residents of the neighbouring 
villages and to the District Magistrate were held to be admissible in 
evidence. S O.C. 395. H 

(б) The confessions of accused parties are only evidence against themselves. 

G W.R. 84 (Cr) I 

(c) The admission of prisoners cannot be evidence against any persons other 

than themselves. 7 W.R. (Cr.) 61 (69). 

(d) The admission of an accused person cannot be taken to be corroborative 

evidence, or indeed any evidence at all, against anybodv other than 
himself. 8 W.B. (Or.J 35 (36). * ‘ K 

(e) A statement made by a pri.soner to the constable who arrested him ex- 

plaining how he came by property with the theft of which he was char- 
ged was held to be admissible ip evidence. 10 B.L.R. App. 2. L 
(/) A confession made by an accused person before the punchayet who told 
the accused to speak truth is ' a4nxissiblt in evidence. U C. W.N . 
904=.CCr. L.J. 154. • . M 

«((/) Confessions said to have been made before 5 punchm/et and shown to have 
been clear admissions of the guilty Imowledge of, or the participation 
in, a murder for which the accused were under trial, made by them in 
the presence of other persons, when they were not in the custody 
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I.— mr€ rei&y^nt mn4 msy te proved ms mgmiaai the person who 
mmkes them or his rtpresmnlmiJve la Interest**.— (Continued). 

12.~ADMISSI0NS IN CRIMINAL CASES.— 

13.- iQiUnoea of admUiions and confeBBiana by accused held relevant —(Con/ci), 

of the Police, or accused of the murder in question, would be extra. • 
judicial confeseions admissible, if proved, against them, subject to the # 
proviaio^^s of the Evidence Act relating to confessions. 4 A. 46(48). M 
If a Judge believes that a confession, even though retracted, contains a 
true account of the prisoner’s connection with the crime, he is bound 
to act, so far as that prisoner is coFicerned on the confession, » which 
he believes tote true. 4 A.L.J. 310- A.W.N. (1907), 140, per Knon\ J. 0 

(1) An admission by aHi accused person in the presence of .several witnesses 

that he had kicked his deceased wife, and that she bad died after re- 
ceiving the kick was held to be direct evidence against him. 8 W.Ii. 
(Cr.) 29 (30). ^ . P 

U) For a case of an unlawful assembly, the members of which were held guilty 
of an offence under S. 402, I.P.C., on their own admission that they 
not only knew that the assembly was an assembly for the purpose of 
committing dacoity, but also that all the persons (including them- 
selves) oofistituting the assembly lived on the proceeds of dacoity, and 
had no other means of living. See 7 W.R. (Cr.) Gl. Q 

(/;) In a case of rape, statements made in the presence of the prosecutrix were 
admitted as evidence for the piisoner ; (but this decision h^as been con* 
sidared unsatisfactory). /?. v. Arnall, 8 Cox. 439; Phip. Ev. 4th Ed. 
p. 247. , R 

(2) Where a person, charged with receiving property stolen by B, did not deny 

a confession made in his presence by B that B had stolen it, it was 
held to be relevant against that person. H. v. Cot, IE. &P., 90 
l^hip. Ev. 4th Ed. pp. 238 & 2.-51. 8 

(w) Statements by the accused before the crime regarding his motives and in* 
tentions or the instruments obtained to commit it, are relevant, as 
admissions, against him. R, v. Crossfield, 26 How*. St. Tr. .314-6 ; 
Phip. Ev. 4th Ed. p. 241, T 

( 71 ) On an indictment for bigamy, the piisoner’s admission of a former valid 
marriage, was held to be some, though not suAicient, evidence to 
support a conviction. li. v. Flaherty, 2C. & K. 782 ; R v. Savage, 13 
Oox. 178;. li. V. Liiidflay, 66 J.P. 606 ; but, .see, 7?. v. Rewton, 2 M. & 
Rob. 603 & R, V. Simmonsto, 1 C. (t K. 164, where the evidence was 
held sufficient, Phip. Ev. 4th Ed. p. 213. U 

(o) A oonfessioo, as to which no reasonable'doubt existed that it was voluntary 

add genuine, was held to be ipgal and suAicient proof of guilt. 7 W. 

R. (Cr.), 41. y 

(p) The Admission of a person charged with adultery, coupled with the evi- 

dence, to the effect (that he went off with the woman, .and that he was 
with her more than a month in various places, was held to lead to the 
ioAvitablc bresumption that^acts of adultery must have been commit- 
ted. 7 W.R. (Cr ),*®9. W 

( 9 ) A-confesaionisatisfoictorily proved was held to be the beat evidence available. 

R. V. Baldry, 2 Den. C.C. 430 (440). Tay. Ev. lOth Ed. B. 884, p« 625. X 
(r) The coavictioo for murder of a prisoner on bis own confession was afArraed 
hy the High Court 6 W.B. (Cr.), 83. y 
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are retevant and ma^ be proved a$ against ifOf gerebb wbd^ 
makes them or bis represenigUve in f»iereat*\ —(Continued). 

li— ADMISSIONS IN CRIMWAL CASEfi.— (Continued). 

13.— ‘Ittstaneet of odmlMlons and eonfetiloBft by aeonsod heldTefiTaOt.— (Conid). 

(a) A oonfessiou made by Che accused in a previous proceeding is admissible as 
evidence, if there is proof that the person being tried is the same per 
son who made the coufession. L.B.R. (1896- 00), 70. Z 

U) The confession of a prisoner, made before a Magistrate, even if it be retrac- 
ted before the Jydge, is admissible as evidence, provided that it was 
voluntfkrily made. 6 W.R. 81 (Cr). . A 

(tf) Prisoners may be convicted on their owy confessions, without any other 
corroborative evidence. 0 W.R. (Cr.), 73. 1 

(v) In a case of murder by consent, it was held that evidence of consent, which 

would be sufficient in a civil transaction, would be equally suffioient in 
exculpation of a prisoner's guilt. 6 W.R. (Cr.) 67,(58). C 

(w) in admission of crime, when fairly made after due warning, was held tp 

be admissible, though, at the time it was made, no formal accusation 
bad been made against the party making it. i W.R. (Cr.), 10. B 

■fx) The statement of a prisoner before the Magistrate is evidence, whether it 
were taken as a confession or as an examination. 6 W.R. (Cr.) 1. E 
(,V) The admissions of prisoners in their own statements before the Magistrate 
* ought to be given in evidence at the trial. 4 W.R. (Cr.) 18. F 

(n) A prisoner may be convicted on bis own confession without any corrobora- 
ting evidence, even when a confession is refracted. 4 A.L.J. 310 » A. 
W.N. (07), 140-5 Cr.L.J, 360 - 29 A. 434, per Kfto.i . J.* G 

(ti’l) Under the Evidence Act, admissibility is the rule and exclusion the ex' 
ception. S. 25, Evidence Act. <exoludes only ‘^confessions’' made by 
persons accused of any oflouce ; an admission made by an accused per- 
son to a Police Officer may be proved, if it does net amount to a con* 
fesBioii. 3 N.L.R. 5U=5Cr. L.J. 434. * H 

'(d-l) Where a European British subject waived his right to l>e tried as such in 
the First Court, it was held that be could not re-assert it for the pur- 
poses of appealing to the Chief Court. 17 P.R. 1878 (Cr,) ; cited in 1 P. 
R. 1908 (Cr.). I 

(c-1) For the waiver, made by a European British subject of his privilege to be 
tried as such, to be effective, it must appear that the accused’s rights* 
as a European British subject have been made known to him and un- 
derstood by him. 6 C. 83 ; cited tn 1 P.R. 1908 (Cr.). J 

(d-1) A confession made to a private individual would be eVidence against a pri* 
soner, when proved by the person to whom the admission was made* 

13 W.R. (Cr. 169 (70). “ K 

(c-1) The admission of an accused person made to a police officer, before his ar- 
rest, is relevant evidence. 6 C. 630 (532) =7 C.L.R. 541. * L 

(/-I) It is not necessary fora Sessions Judge to read out to prisoners the con- 
fessions made by them before a Magistrate, and ask themdf they hav^; 
any objection to the reception of these confessions. The examination 
of prisoners before a Magistrate oan be received in evidence and the 
attestktion of the Magistrate is pHma facie i^rooif ol the oircumstanoes. 

14 W.R. (Or.) 9 (10). ‘ H 
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‘'Admissions are relevant and majl be proved as against the person who 
makes them or his representative in Interest. "—(CoiUmued). 

12.— ADMISSIONS IN ('LUMINAL OASES^— 
ia.--TaBtuiee8 of admissioai and eonfetBiont by aecused held relevant. —(ConcU). 
^ 7 - 1 ) All admission made by an accused person before a Magistrate on another 
previous occasion would probably bo admissible in a subsequent pre- 
liminary fiiquiry in a different way, i. e., it would have to bo proved bv 
the ^fagistreate or« by some one who heard him make the admission 
13 W.R. (Or. Lettcri*) 1. pcr7y.6’. Jachson., J. N 

(/ill An admifision, not amoiuitiug to a confession, hotvever illegally or im- 
properly the Police may have induced it, is not ncccasarilv rendered 
inadmissible in Evidence by anything in the Grim. Pro. Code or the 
Evidence Act. 8 P.R. 1882 (Cr.). 0 

fi-1) ?'or a case where voluntary confessions of the prir.oiicrs (charged with 
murder) and their consistency wdlh th'^ id obniulities of the case wore 
held to reduce their crime from murder to ''ulpable homicide, see I 
W.R. (Cr.) 17 (18). P 

^/-l) Where a person, ch-irgod with giving false evidetjcr, has admitfed, both in 
his examination and in his dcfv^iiro. that he made the statement, 
which is alleged to bcfab.c, the couviction'is not necessarily illegal b\ 
reason of the fact that no evidence of the identity of the accused 
with the person who made the alleged fahe statement was idduccd* 
4Cr. L.J. 171. « Q 

(k-DA confession, made by a prisoner voluntarily before a Magistrate in a Native 
territory, emd recorded by him under S. 101 of the Code of Criminal 
Procedure, is admissible in e\ Idence ‘n a trial in British 
India, although auoh^corifcsbiou was hubscquently retracted in the 
Court of the Committing Magistrate and the Court of Session. 8 P. 
R. 1907 (Cr.) -- 33 P.W.R, 1907 -6 Cr. L.J. 337-16 P.L.R. 1908. R 
lore the accused made a confesbion. which he subsoquenlly retracted, 
admitting that he stabbed bis wife on the back, which caused her to 
fall down in the portico of his house and to die immediately, and par- 
tially burnt her body thereafter, that, as in such cases the accu- 
sed’s sLorv' is the only one accounting for the death, it must be accept- 
ed except in so far as it is not consistent with reason. 86 P.L.R. 
1907 (Summary of recent CHjrCs)=i 19 P.W.R. (Cr.), 1907-^6 Cr. L.J. 
260. 8 
(li) InstancoB of aceused's admiiBions and oonfeBBions held not relevant. 

(n) Certain sUtenicnts'madc by the accused containing incriminating matter 
and made to a ^lagistrate by him when in the custody of the Police, 
werjD held to be inadmissibc as adraibsions under S. 21 of the Evidence 
Act, unless they were shown to be voluntary. 2 (3.W.N. 702 (708). T 

(fo) Whore the confebsions, made by certain prisoner.^ during the preliminary 
investigation of a case— but retracted at the trial— amounted to this, 
that the crime was committed by other persons, and that any share 
they had in [t was under compulsion, //M, that, though such a con- 
fession contained an importan\ admission, it was not an admission pf 
guilt, upon which any person ought to be convicted. 7 W.R^ (Cr.) 
8 fO). ‘ U 

(c) Where it was probable that a statement made to a police officer was not 
intended as a confassion of guilt but was rather made by the prisoner 
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t,— ** AdmUaions are felevddi and may be proved as against the person who 
makes them or his representative In Interest* (Continued). 

12.— ADMISSIONS IN CKIMINAL CASES. 

in Bclf-exculpatiDii, it was ncvorthdehs held to be an admitwon of a 
criminating circumsUnco on which the prosecution mainly relied a& 
the most important part of the evidence against the accused, coming 
properly within the rule of oxclusion laid down In the Legislature. 
6 B. 34 (36 & 37) ; referred to in JT B. 260 (263). V 

[d) Ad admission of a gcriminating circumstance elicited from an acciiced 

per.so*n by a police officer in cross-examination in a dcpartmenUl 
enquiry is inadmissible in evidence against the accused. L.B.R. 
(1893-00), VI (45). W 

(e) Adeposilon by an accused person is in.idinis>,il)lc in evidence against him 

in anothej- proceeding without proof of his identity. 11 G. 680. X 

(/) Where the accused did not formally plead guilty, the fact that he threw 
himself on the mercy of Ihe Court should not prejudice him. 12 G, 
W.N. IlO^eCr. L.J. 131. Y 

(7) A prisouer's adniihsion of the prosecutor’s tifje to property was rejected. 
II, v.Philp, 1 ^loo. G.G. 263: Phip. Ev. 1th Ed. p. 213. Z 

(h) Tn criminal cases, admissions for the purpose of dispensing with proof are 

not generally receivable. It. v, Thornhill, B C.ct I>. 575 ; Phip. 

4th Ed. p. 11; Steph. Dig. 7th Ed. p. 73. A 

(i) lu a Criminal trial, the Court is bound to djaw no inference of waiver 

against an accused person, especiallv in the ca.se of omission liy the 
Court to perform a duty imposed on it, in c.xpress terniR, by the 
legislature, in his interest, unless the accused waived it expressly. 
9 Bom. L.R. 356^-5 Cr. L.J. 332. B 

(j) The accused at a trial pleaded not guilty and the trial proceeded on that 

footing. At the close of the prosecution evidence, the accuser^, when 
asked, admitted the offence, on which the Judge, without taking the 
opinion of the assessors, found her guilty on her own admission and 
sentenced her ; JuUd, reversing the conviction and sentence, that it was 
the duty of the Judge to proceed with the trial, as provided in S. 309. 
Cr. P.C., hear the defence and take the opinion of the assessors on 
the case. 7 Bora. L,R. 73J. C 

(k) Where a Sessions Judge admitted m evidence the accused's pica c4 

guilty to the charge framed against him by the District Magistrate. 
held that the plea should not have been admitted, a.s an accused 
person who is commited to the Sessions Court should not be called 
upon to plead until ho is placed on his trial bofoic ihe Sessions Court. 
L.B.R. (1893-1900), 52 (53). D 

(Z) The refusal of an accused European^Bntish subject to claim the privilege 
of trial by jury, at the outset of the proceedings against him before 
the District Magistrate was held in no»\vay to estop him from after- 
wards asserting his right, provided he did so before he , had entered 
upon his defence. 24 A. 511 i613)-,.referredi<} iii 1 P.R. 1908 (Cr.). E 

(m) Where a Eurqpeau British subject waived his right to be tried as such, it 
was held that» under the ciroumstanoes of the case, his waiver was not 
absolutely irravoouble, and that, if he withdrew his waiver shortly and 
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!.—*• Admissions are relevant and may be proveiLas against wUd 
makes them or Ms representative in interest**.— (ConiStd): 

rj.-^ADMISSIONS IN CRIMINAL CASES.— 

promptly after the waiver had been made, and if Biibstatitially nothing 
has been done in the interval upon the abandonment of hia privilege, 
the withdrawal of the waiver Hhould be allowed. 1 P.R. 1908 (Qr.). F 

f 

fu) A statement to the police by an accused person that, if certain other per- 
sons were sent for, he would see that stolen properly was traced and 
restored is not legal evidence to convict the accused of abetmertof 
theft. 2A.L.J.'53 =‘2Cr. li.J. 22. *' G 

(o) Informalities in recording the deposition of an accused person render the 
record of his evidence inadmissible. 6 C. 762 (763). H 

jt 

tp) It is a direct contravention of the law to admit in evidence against a prison- 
er, admissions said to have been made bV her to the police ofticcrs 
while in their custody, especially when no witnesses arc called to 
prove such statements. 3 W.R. ‘21 (22) (Cr.). I 

(7) It is not safe to convict an accused person on his retracted confession stand- 
ing by itself uncoiToboratcd. 3 P.VV.R. 1907 (Cr.). J 

(r) Where a confession is a suspicious one and grossly improbable in certain 

parts, it must altogether be set aside. 17 P. W.R. 1907. . ‘ K 

(s) Where a Sessions Judge had referred to an admrssion made by tire prison- 

er's vakil, held that such admissions could not be used against an 
accused person and that the Judge should be careful not to rely on 
them in future. 17 W.R. (Cr.) 49. L 

« 

(i\ The bare fact that a person was seen getting on board a boat with four 
persons who had, on their own admissions, been convicted of belong- 
ing to a gang of dacoits, was held not to be sufficient evidence against 
those so boen. 17 W.R. (Or.) 50 (51). ' M 

•(m) a statement, made by tin accused person to the Police as to how he came 
by the goods, which are alleged to be stolen property, cannot bo used 
in evidence against him, when he is being tried for an offence 
under S. 411 of the I’enal Code, 11 P.L.R. 1905. N 

(15) Initanoes of illegal and irregular criminal proceedings held not cured by consent 
or waiver of accused. 

(a) Criminal proceedings, which are substantially bad, cannot be cured by any 

amount of waiver or consent on the part of the accused, not personal 
to the latter. 2 C. 23. ■■ 0 

(b) When criminal proceedings arc substantially bad in themselves, the defect 

will not be cured by any waiver or consent of the accused or their 
pleaders. 6 C. 96~6 C.L.R. 521; referring to 2 C. 23. P ' 

(c) The prisoner on his trial •can consent to nothing. It is the duty of the 

Magistrate and all Criminal Courts to follow the procedure proscribed 
by law, and the consent of lAie^accused cannot bo invoked against 
irregularity in procedure, 12 C.W.N. 140. Q 

(d) Except where the iaw'oxpressiy permits waiver, the rights of an accused 

> person should not be held to be lost by his eousent £6 a procedure orio 
admission of evidence which the law does not authorise. 12 C.W.N. 
140=^6 Cr. L.J. 434. -r . 'v.. . K 
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are relevant and may be proved ae agalnet the person who 
ntt^^lhem or Mi representative in interest —{Concluded), 

12.— Admissions in criminal cases.— 

(«) A prisoner on his trial can consent to nothing. 15 C.P.L. it. G6. S 

if) The consent of the accused or his pleader to the illegal combination of 
charges cannot cure the illegality of a trial. 7 Bom. L.R. 527 (631).T 
* {gj A joint trial of two persons severally charged with having given false evid- 
ence was held had. The fac t that the accused, who were defended by 
a pleader, did not object to the joint trial would not leg alise the pro- 
cedure, The illegality vitiated the tn.al .altogether. 4 Bom. L.K. 
53 (oH). • U 

{h) Where, after several witnesses wore examined the case was transferred to 
another Magistrate, the Utter acts irregularly in convicting the ncou< 
hOd upon evidence ^rtly recorded by the former Magistrate. S. 360 
of the Cv.P.C., not being applicable to such a case, the irregularity 
could not be waived by the accused. 12 C.W.N. 140. Y 

(i) In criminal c.ascs, except by a plea of guilty, admissions dispensing with 
proof, as distinguished from admissions or confessions, which are 
evidential, are not allowed in cases of felons. Phip. Kv. 4th Kd. p. 
11. “ W 

2.—** but they cannot he proved by or on be hail of the person who makes 
them or by his representative in interest**. 

(1) Party not entitled to determine hit statements as evidence for him. • 

(а) A party cannot himself determine that his own statement shall be u.sedas 

evidence in his favour. 10 W.R. 267 (264^). X 

(б) Until he has subjected himself to cross examination, no .Uatoment which 

a defendant may volunteer, can be used as auy evidence in support of 
his own ca.se, unless the right, so to use it, has aoerued from the deli- 
berate act of his adversary. 10 W.R. 257 (258). Y 

( 2 ) Party’s own statement may be corroborative. 

A man ’.s own statement is not evidence /or him, though in certain t.ases it 
may be used as corroborative evidence. 11 W.R. 5*26 (526). Z 

(3) Instances of party’s own statement held not relevant. 

(а) Where the declarations of a party are adduced in evidence in his own 

favour, no presumption of truth will arise with regard to them ; 
otherwise, every man in ditticulty, present or prospectiie, can make 
statements to suit his own case. 7*?. v. Hardy, 24 How. St. Tj. 
1093-4 ; Phip. Ev. 4th Ed. p. ‘209. ^ X 

(б) For a cose that shows that a woman’s admission that she is married is 

inadequate to pruvq the fact on her behalf, <i©e Walton v. Green, 1 
C. A P. 621 ; Tay. Ev. 10th Ed. p. 546. B 

(c) Where a party admitted that ho had been discharged under the Insolvent 

Debtors Act, his admission w^s held insuiTicient evidence of a valid 
discharge, a.s the judicial documeu]*, when produced, might be found 
irregular and void, and the party might be mistaken. Scott v. Clare, 

3 Camp. 236 ; Tay. Ev. 10th Sd. p. 3*20. ^ C 

(d) In taking the accounts of a mortgagee in possession, his income-tax papers 

are inadmissible in his favour as evidence of what the collections 
were ; may be used against the mortgagees bitt cannot be taken 
against the mortgagor. 9 W.R. 275. D 
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3,—** An admission may be proved by or on behatt of the , 

-Section 32.*^ 


( 1 ) DeclarAtions when relevant for party. 

(а) A dofJaration made b\ the declarant as tr» the Pause of his death, or as to 

any of the ciroiimstancesof the transaction which resulted in his deaths 
in cases where the cause of that per.son’a death is in question, is deemed 
to be relevant. \"ide S. .^2, sub-s. (1). , B 

(б) A declaration it relevant when it was made by the declarant in the ordinary 

course of business, or in the discharge of professional duty, at or near 
the time when the matter stated occurred, and of bis own knowledge. 
Stepb. nig. 7th Kd. Art. 27, • F 

( 2 ) Initancet of atatementi of pajrty held retevart for him. 

(<i) On the question whether A trusted B with goods in consequence of a third 
periou’s representation that was solvent, A’s statement, at the 
1 ime ot supplying the goods to B, that he had received a favorable 
lepnrt of him from the third person, was held to be relevant on behalt 
r»f A. Felloicesw Williamson. M. & M. 'lOfi ; Phip. F.v. 4tb Kd. p. 59; 
Tav. Kv. 10th Kd. S. 585, p. 411. 0 

(tq On the question whether A mnrdcrd B, a statement by B to the effeetthat 
A murdered him, made when B had no hope of recovery, though his 
doctor had such hopes, and though B lived ten days after making the 
statement, was held to be relevant. R. v. Mosly^ 1 ^loo. 97 ; Steph. 
7th Kd. Art. 20, p. 35. Tay. Kv. lOth Ed. S. 718, p. 510 : Ph'jp. Kv. 4th 
Kd. p. 294. H 

(c) On the question whether a person delivered certain beer to another, the 
fact that a decea.sod drayman of that person, on the evening of the de- 
* livery, made an entry to that effect in a book kept fop the purpose, in 
the ordinary course of business, was hold to be relevant. Boe v. Tnr- 
foul, 3 B. & Ad. 890 ; Stoph. Dig. 7th Kd. Art. 27, p. 36. I 

(Sj Casoa not falling within eiception. 

^ (a) In a suit claiming enforcement of an equitable mortgage, alleged by the 
plaintiff to have been executed by the deposit of title-deeds with him 
by the defendant, against whom an adjudication in insolvency had 
been previously made, the evidence of a witness, whom the plaintiff 
had told, before the adjudication, that documents relating to the land 
had then been deposited with him as security by the defendant, was 
held to be evidence of an admission by a party, within the meaning of 
S. 21 of the Evidence Act, not admissible in the plaintiff’s favour. 19 
A.7C(92)(P.C.). J 

(6) A statement about rent payable for a holding, as given in a sale certificate, 
obtivned by a purchaser of the holding at a sale in execution of a decree 
against the former tenant, Ijeing in the nature of an admiseioD by him 
or his predecessor in title, cannot be used as evidence on bis behalf, aij^ 
It does not come under any of the exceptions to S. 21. 31 C. 380 (383). K 

4. — **An admission may be proved by or on behait of the person mmking^^t 

- improbalife, ” 

1.— GENEBAL, 

(1) Prinolple. 

(a) ** The fundamental proposition is that an intention in the mind of aper> 
gon can only be shown by some external manifestation, which must 
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may be 'proved by or on behalf of the person making 
It — improbable.”— (Continued). 

l.—GKNKRALi— 

be 6om» look or appearance of Mic face or body, or some act or speech; 
and that proof of cither or all of those for the pnrpobc of showing the 
state of mind or intention of the person is proof of a fart from which 
the state of mind or intention may be inlerred.” Connuonirealth v. 
Trefelhcu, 157 Mass. 185; Wigm. Kv.’05 Ed. S. 1714, p. 2205.' L 

(5) “ I’he doctrine has (^cen that there is a fair hecessity, for lack of other 
bettet evidence, for resorting to the person’s own contemporary 
statements of his mental condition. It is indeed possible to obtain 
by circumstantial evidence (cbictly of conduct) some Knowledge of a 
human being’s internal state of pain, emotion, motive, design and 
the like ; but indirectness, amount, and value, this source of evidence 
must usually bo decidedly inferior to the person’s own contemporary 
assertions ot those conditions.” Wigm. Ev., ’05 Ed. S. 1714, p. 2204. M 

(2) Cases elucidating principle. 

(а) “ T incline to the opinion that all that the Courts can moan by the Usc of 

the phrase under consideration, ‘ from the noccssit> of the ease,’ is 
that necessity growing out of the inherent dillicultics connected with 
an eiKiuiry into, and the \cry nature of the pioof required to show, 
the mental and ph) sieal condition ot an indiv idiial. From the iiat^ye 
of the case, tliat condition c.in only be known as it finds its expres- 
sion ill external symptoms and in the coinmon complaints of pain and 
distress which are the natuial concomitiiiits of illness and physical 
injury.” v. lieufer, I Dag. 173 ; Wigm. Ev., 05 Ed. S, 

1711, p. ,2205. N 

(б) “Wherever it is material to pro\cthe .state of a person’s mind, or what was 

passing in it, what were hi.s intentions, there youmay prove what said, 
becau.se that is the only means by which you can find out what his in- 
tentions are.” Sufjdcn V. St. Leonards, L.U. 1 IM). 151 ; Wigift. Ev., 
’05 Ed. S. 1714, p. 2205. 0 

(c) “A nian’.s state of mind or feeling can only be manifested to others by coun- 
tenance, attitude, or gesture, or by sounds or words, spoken or writ- 
ten.” MiitnaUjifc Ins. Co. v. HUlmoUy 145 U.S. 285, Wigm.Ev., ’05 
Ed. S. 1714, p. 2205. p 

(f/) “It is almost the only kind of evidence by which the condition of body or 
mind can be ascertained,” Biles v. holmes^ 11 Ircd. 00 ; Wigm. Ev., 
’OSEd.S. 1711: p. 1205, Q 

2.— THE ADMISSIONS M.UST BE MADE A'l OK ABOUT 
THE' TIME W^HEN THE STATE OF MIND OK BODY 

EXISTED. 

IttufttratiooB. 

• 

(a) “The evidence is admitted 8n the presumption, arising from experiences, 
that when a man does an act his contemporary declaialion accords 
* with his real intention, unless there bo some reason for misrepresent- 

ing such intention.” Hadley v. Carter, 8 N.ll, 42 ; Wigm. Ev. ’05 
Ed. S. 1714, p. 2205. R 
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An Mdmissisn mmy be proved by or on behmit ot the pereon making 
it— improbable* (Continued) , 

2.— THE ADMISSIONS MUST BK MADE AT, OR ABOUT 
THE TIME WHEN THE STATE OF MIND OR BODY 
EXISTEl).--CUo;/i?/«w«rf). 

lIluBtratioiiB . '-I Con/iii . 

(6) “Such declarations, made with no apparent motive for misstatement, may 
bo better evidonco of the maker’s state of miiid at the time than the 
subsequent testimony of the same person.” Elmer v. Fesitcndefif 151 
Mass. 350; VVigm. Ev. *05 Ed. S. 1714, p. ‘2205. S 

(c) “Wherever the bodily or mental feelings of an individual are material to 

be proved, the usual expressions of such feelings arc original and 
competent evidence. These expressions are the natural redoxes of what 
it might be possible to show by other testimony... As independent 
cxpbinatory or corroborative evidence, it is often indispensable to the 
due administration of justice... Such evideuce must not be extoikded 
bej ond the necessity upon which the rule is founded. It must relate 
to the present, not to the past. Anything in the nature of narration 
must bo excluded.” once Co. v. Mos'ey, 8 Wall. 397; Wigm. 
Ev. ’05 Ed. S. 1714, p, 2205. ^ T 

(d) “The^nr^’u/ state of health or feeling is always allowed to be proved in 

thi.s way, siuoc it is the only mode in which it can be shown.” 
State V. Howard, 32 Vt. 380,404 ; Wigm. Ev. ’05 Ed. S. 1714, p. 2206. U 

(e) “The declarations of the defendant as to his intent or object in killing the 

cow do not depend in the slightest degree upon the credit that might 
be awarded to him as a man, but solely and exclusively upon the 
presumption arising from experience that his contemporary declara- 
tions accord with his real intentions.” Cornelius v. State, 12 Ark. 805; 
Wigm. Ev. ’05 Ed. S. 1714, p. 2205. Y 

{f) “The ground of receiving those declarations is that they are reasonable 
and naturnl evidence of the true situation and feelings of the person 
for the time being. But in reference to past periods they have no 
such claim to confidence, as they are manifestly, to that purpose, but 
the narrative of one not upon oath.”/>us/i v. Me. Daniel^ 13 Irod. 487 ; 
Wigm. Ev. ’05 Ed. S. 1722, p. 2216. W 

(g) “A witness has been received to relate that which has always been receiv- 
ed from patients to explain, — iTer own account ot the oauBe of her 
being in bed at an unseasonable hour with the appearance of being ill... 
What were the complaints, w’hat the symptoms, what the conduct ot 
the parties themselves at the time, arc always received in evidence 
upon such inquiries, and must be resorted to from the very nature <s|f 
the thing. , , The declaration was upon the subject ot her own 

health at the time , vrh\oh ia Sk tact ot which her own declaration is 
evidence ; and that too made unawares before she could contrive any 
answer for her own advantage and that of her husband, and therefore, 
falling within the principle of.” Thomson v. Trev anion, Skinner, 402. 
Aveson v. Kinnaird, 6 East 195; Wigm. Ev. ’05 Ed, S, 1714, p. 2204. X 
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An Mdmhsiott m»y b4 proved by or on behalf of the pereon making 
It-^lmprobable* ' *^{Concluded) . 

2.— THE ADMISSIONS MUST BE MADE AT OR ABOUT 
THE TIME WHEN THE STATE OF MIND OR BODY 
EXISTED.— (Concluded^ 

IWunifdiionM.— (Concluded). 

(A) ‘^Expressions of pr/acnt existing pain and of its locality arc admitted upon 
the ground of necessity as being the only moans of determining 
whotdier pain or suffering is endured by another. The rule is not to be 
extended beyond the necessity upon which it is founded, and, there* 
fore, not to past events or the circuibstunccs of the injury." Cleveland 
C.C. d l.R. Co. V. Netvell, 104 Ind. ‘209 ; Wigm.Ev. ’05 Ed. S. 1722, p. 

2215. Y 

• 

admission may be proved by or on behalf of the person making It, 
If It Is relevant otherwise than as an admission/' 

(1) Beneral. 

(a) Illustrations (d) and (c) show cases in which statements not proveable on 

a man’s behalf as admissions, may yet be admissible under other pro- 
vision.s of the Code. For example, the recitals in a deed, admissible as 
a transaction by which a right was asserted, &c., would be admissible 
under S. 13, though they will be excluded as admissions. 10 B.L.il. 
263 : Cun. Ev. 10th Ed. p. 138. Z 

(b) With reference to the third clause of S. 21, an admission may be proveable 

on behalf of the person making it by being relevant- -otherwise than 
an admission — under S. 6 or some one of the sections following it. 
Field. Ev. 6th Ed. p. 94. A 

2 ) Admiasioni relev ant otherwise than as admissions- 

(а) Where two defendants denied a forinar exclusive possession by them, and 

a partition in their favour, a petition and a written stateiner/t filed 
by them in a former suit were held to be relevant against them under 
S. 21 (3) and S. 11 «/2) of the Evidence Act. 25 C. 210^- 2 C.W.N. 91 
(93) ; see, aUo, under S. 11, supra. B 

(б) In an action for assault and battery upon the wife of the plaintiff, Lord 

Holt allowed that what the wife said iffimed lately upon the hurt 
received, and before she had time to devise or contrive anything for 
her own advantage might bo given in evidence. Thompson v. Trevanion^ * 
Skinner, 402 ; Wigm. Ev. ’05 Ed. S. 1746, p. 2250. 0 

(c) In a case of manslaughtber by driving a cab overa person, statements made 

by the deceased, to a person who did not witness the accident but 
immediately afterwards heard the deceased person groan and wont up 
and asked what was the matter, were admitted, on the principle that 
they .were the best possible testimony that, under the circumstances, 

^ could be adduced to show what it was that had knocked down the 

deceased. JR. v. Fosftr, 6 C. and P. 325'; Wigm. Ev. ’05 Ed. S, 1746, 
p. 2250. * * D 

• (d) '*Dec]aration8 of an individual made of the moment of a particular occur- 
rence, ’'when the circumstances areHUcli that w c may assume that bis 
mind is controlled by the event, may be received in evidence, because 
they are supposed to be expresaiona involuntarily forced out of him 
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An admission may be proved by behalf of the person making it, if It 
Is relevant otherwise than as an admission**— {Condudcd). 

by the purticnlar u\t‘nt and thus have an element of truthfulness they 
not otherwise have. Dut you are not to give any more weight 
to a doclaratiuu thus made, or .any weight at all, unless you are satis- 
fied that it was made at a time when it was forced out as the utterance 
of a tnithr, forced out against hiswill or without his will, and at a period 
of time so closely connected with the transaeticn that there has been 
no opportunity for substtjucrit letleetion or dcteiinination as to what 
it might or might not be wise fot hihi to sa\ . , 7 S. v. Kiiuj, 34 Fed. 
.‘ill; Wigm. Fv. ’05 Kd S. 1747, p. 2252. E 

(c) Whatc\cr force is given to dying declaration.^ as the utterances of ihoso vho 
on account of their peculiar situation may be relied on to tell the exact 
truth as it appears to thorn, must needs lie accorded also to the excla- 
mations of mortal tei ror caused l)y deadly assault. To reject the 
cMclenco allordcd by the agonized entreaties of one standing face to 
f«u;e with death ni the person of a murderer with an uplifted weapon 
is quite unreasonable. S/frfe v. lloyaer, 01 Mo. JUS: Wigm. Kv. S. 
1747, p. ' p 


22. Oral admissions as to the contents ot a document are> not 
relevant, (1) unless Jind until the paitv proposiiifj 
to prove them shows that he is entitled to mve 


•When oral admis- 
sions as to contents 
of doemneutsaie ic- 
Icvaiit, 


entitled to give 

st'condjiiy oviilenc-e ot tlie contcnits of sucli docu- 
ment under the rules licroiniifter contained, or un- 
less the genuineness of a docuintmt produced is in (jiiestion. 


(Notes). 


I,- **Orai admissions as to the contents of documents are not relevant." 

(1) Rule in SGCtion a departue from English Law. 

The rule contained in S. 22 is a change from the Kiiglish Law, according to 
which the oral admissnm of a party as to the contents of a document 
IS admitted, even when the document might have been produced as 
evidence against him. This doctrine was, after great consideration, 
altirnied by the Court of Exchequer in Slatterie v. roohnj, 6 M. & vV. 
Cfil; Cun. Kv. lOtli Ed. p. 1T1>. q 


(2) English law. 

(а) Where a party makes an admhssion out of Court, they are primary evi- 

dence against him to prove the contents ot documents, without notice 
to produce, or accounting for the absence of the originals, though 
here the chances of 6iror are double instead of single. Slattcne\. 
Pvoleif, 0 M.,& W. CG4 ; Phip. Ev. 4th Ed. p. 213; Tay. Ev. 10th Ed. 
p. 819 ; Best Ev. 9Lh ^Ed, p. 45fj. H 

(б) It is a rule of the law of evidence in England that the statemowt of a 

party to a suit ih admissible original evidence against himself to 
prove the contents of a written instrument, and the same rule is 
applicable here, 3 M. II, C. 158 (ICO). | 
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8 . 22 ] 


Oral Mdmissions as to the contents of documents are not relevant, 

—{Contmiied). 

( 8 ) Analogous Indian decisions. 

(a) Although a plain tilf, when the defendant denies his claim, is hound to 

prove his case by the document on which he relies, still, if the defen- 
dant admits any sum to be due, that admission, irrespective of proof 
offered by the plaintiff, is sufficient to ^ decree for that 

amount in the plaintiff’s favour. G VV.R. 132 (183). J 

(b) In a suit to recover the balance of rent due under, and founded on, a lease, 

it wiis^held that* the plaintiff might, so far as regards proof of the 
terms of the leai-e, recover on the defendant's admission without the 
payment of the stamp duty and penalty. 3 M.H.C. 138 (100). K 
(r) Whether the document is produced or /lot, the basis of the decree would be 
the jural relation created by the concordance of wills between the 
parties, .md, of that jural relation, the document is merely evidence, 
hut, if its production is essential, on the principles of the law of 
evidence, the only evidence Where, however, that jural relation is 
admitted upon the record, the production of the doeiunent becomes 
unnecessary, and there is uo violation of the Act in decreeing in accord- 
ance with the admission. 3 M.lf.C.K. 342; citrd /a U. J?. R. 
(1807-01), p. MHO. L 

* (d) Where the first defendant conveyed certain lauds and houses to some 

other defendants by a written instrument which, though pre.sented fjr 
registration, uas returned to the first defendant at her request in con- 
sef[uence of her objecting to its registration, and she convoyed the 
same land to the plaintiff by a written instrument which was subse- 
quently registered, held, in a suit l)y the plaintiff to recover the pro- 
perty from her, that evidence of certain admissions, made h) the first 
defendant in the enquiry held before the Registration Officer, wore rele- 
vant against the plaintiff as to the terms of the sale, 7 M.H.C.R. 18 
(17). M 

(?) Where there is an independent admission of a loan, the holder of a hill or 
note, which is defective and inadmi^£lhlc in evidence for want of a 
stamp, may still sue, on the consideration, the person to whom he gave 
it, though he cannot use the bill in support of his suit. 24 B. 3G0 
(363, 3GG). N 

(/) All agreement admitted by the plaintiff need not he proved, although ap- 
parently, if proof had been necessary, it could not have been afforded 
©wing to the document, embodying the agreement, not having been * 
registered. 24 C. 20 ; cited in U.B.R. (1897-91), p. 380. 0 

(ff) In a suit to recover the amount due on a pro-note b^ the payee, the de- 
fence was that the consideration was advanced, not by the plaintiff, 
hut by a third party, on whose account the note was takeq with the 
name of the plaintiff as payee and thtat, the amount having been duly 
re-paid to the real party, the suit was fraudulent and unsustainable. 
Held that it w'as competent to a defendant to adduce oral evideiipc, in 
a suit on a pro-note, to^how that the plaintiff w.xs not the true owner, 
if such proof w'ould enable the defendant to establish adifonce, con- 
sistent with other rules governing negotiable instruments, valid against 
the true owner. 28 M, '2i4 ; per Subratf7anier, J, Davies, J, cojitra. P 
(A) Parol evidence is admissible to show to what debt an aokuowledgment in 
writing relates. 12 W.R. (app. O.J.) 2 (3). Q 
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L—“Onl Mimisaloas m$ to the contenta ot itocumeata are not relevant, ‘ 

— {Continued). 

(4) Judge may direct production of dooumenti in such cases. 

The Judge also may direct the document itself to be produced in oases where a 
party’s admissions to prove the contents of a written document are 
tendered in evidence. Vai'vow v, lUcnnfieUiy 1 F & F, 653 ; Phip, Ev, 
4th Ed. p. ‘ R 

(5) Party cannot be compelled to make admissions. 

Although a party’s admissions out of court Arc primary evidence agaidWt him 
of the contents of documents and he may be asked on cross-examination 
not only as topvcviouB inconsistent writings made by himself, but also 
as to any other documents, yet he oannot be comiicllcd to make such 
admissions in 1 he box. Henman v, Lester ^ 31 Ii.J.C.P. 370 ; Phip. 
Ev. 4th Ed. p. 402, . 8 

(6) Case where rule of English Law not applicable. 

Generally, a person who takes a pro-note, with the idea of settling prior tran- 
sactions, can, when the note is improperly stamped, resort to, and sue 
upon, the original consideration. But where the creditor gives a re- 
ceipt, admitting complete satisfaction of prior trau.sactions by the de- 
livery of the pro-note, and his having no further claim thereon, the 
above rule would not apply. 82P.B. 1891; folloiving 7 C. 256. T 

e 

(7) Propriety of rule questioned. 

(a) The propriety of the rule, however, has been much questioned on the ground 
that, though what a party himself admits may reasonably be pre- 
sumed to be true, there is no such presumption in favour of the truth- 
fulness of the evidence by which such admission must be proved. San- 
ders V. Knrnell, 1 P. & P. 356: Beat. Ev. 9th Ed. p. 440, &Cun. Ev. 
10th Ed. p. 140. U 

(5) The doctrine that parol admissions can prove the contents of a written 
document is the ino.st dangerous proposition ; by it a man might be 
deprived of an estate of 10,000 £' per annum, derived from his ances- 
tors by regular family deeds and conveyances, by producing a witness, 
or hy one or two conspirators, who might be got to swear they heard 
the defendant say he had conveyed away his interest therein 
by deed, or had mortgaged or othewise in bored it ; and thus, 

by the facility so given, the most open door would ho given to fraud, 
and a man might bo stripped of his estate through this invita- 
tion to fraud and dishonesty. Jtaieless v. Qtieale, 8 Ir. Law Kep. 
382 ; Best Ev. 9th Ed, p. 440; Tay. Ev. 10th Ed. p. 320 ; also 12 C. 69 
(79). . Y 

(8) SectloJI follows Lajrless v. Qiieale, cited mpra. 

The view expressed in Lawlepy. Queale, 8 Ir. L.lt. 3S2, has been adopted in 
the Flvidence Act. Cun. Ev. 10th Ed. p. 140. W 

(9) Insiancca of oral admissions held potpclcvant to contents of documents. 

■ 

(o) Where the supposed admission is contained in a writing produced to the 
Court, it should suffice to dispense with the attesting witness ; but 
not where it is alleged as a mere oral utterance and is denied by the 
opponent. Wigm. Bv. ’05 Ed. S.1300, p. 1583. X 
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l.~*‘Orat MdmhstoaB as to tba coatanta ot documanta ara not ralavant." 

— {Coniinued)a 

i !-> 

(6) When the original cause of action is the bill or note itself and does not 
exist independently of Jt, the note is the only contract between the 
parties, and, if lor want of a proper stamp or some other reason, the 
note is not admissible in evidence, the creditor must lose his money. 
7 C. 256 (200). y 

(c) Where the consideration of a bill is advanced by the plaintiff to the defen- 
dant upon that particular bill, the bill itself is the best evidence of 
the ter^s upon \^hiehthe advance was made, and the plaintiff cannot 
establish his case withdut proving the bill. 8 C. 721 = 11 C.L.R. 310 
(3I2), /o//a7/ mp7C. 256. • Z 

{d) In the absence of direct evidence of a transaction, which might reason- 
ably be expected, it would, in accordance with principle, tx) exceed- 
ingly dangerous’, especially in this country, to rely upon verbal slate- 
nierits of oral adiiiissioub. 12 C. 09 (78), referruuj to 10 I.\. 74 and 
Lav'lcssw Qualify 8 Ir. L.H. 382. A 

(e) Where a plaintitl lends money on terms contained in a promissory note 
given at the time of the loan, he must prove those terms by the pro- 
mis.sory note. The decisions which have held otherwise (23 C. 851) 
ignore the provisions of Ss. 91, 0,5 and 2i of the Evidence Act and it 
cannot be denied that these dccibions condone and encourage evasion 
of the Stamp Act. 26 A. 178 (182)- A.VV.N. (11>06) 217, pfer Aikmari* 
Jy folio icing 7 C. 250 and 8 C, 721. B 

(/) Where the suit is brought on a promissory note as the original cause of 
action and the document is itself inadmssible in evidence for want 
of stamp, the 'admission of the contents of the document made by 
the defendant in his written statement docs not avail the plaintiff. 
12 15. 443 (445). C 

(p) Where, in a suit for accounts, the plaintiff failed to produce his accounts 
and the defendant niadc^verbal admissions that a certain sum was due 
by him to the plaintiff, held that it would be unsafe in such a case to 
decree in favour of the plaintiff on the strength of the oral admissions, 
in the absence of clear and cogent proof of such admissions, especially 
when the plaintiff keeps back his accounts from the Court. 10 I.A. 
74 D 

{h) Proof of a sale necessarily involves proof of the consideration for which 
the property passed ; that is, of the terms upon which the parties dealt, 
and it follows that, in the present case, there being a writing, the sale 
cannot be proved by mere oral evidence. 7 M.H.CkR. 13 (19). £ 

(i) Under S. 19 of the Limitation Act, XV of 1877, oral evidence of the contents 
of an acknowledgment may not be received, nor is there any saving 
of acknowledgments received or^iveu back before the Aot came into 
operation. 12 B. 208 (269). p 

10) ExplaBfttioB o( S M.H.0.B! 188, elte j supra. . 

¥he case at 3 M.H.C. 158 applied to the defendant's admission of a transaction 
embodied in a written document not receivable in evidence and is no 
authority whatever for construing a document, present to the Court, 
upon a defendant's admission. 6 M.H.C.R. 245 (246). 0 
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I,— •*Oral admissions as to the contents of documents are not reievant. 

— (Concliuled), 

(11) Construction of papa 2, S. 19, Limitation Act. 

Para 2 of S. 19 of the Limitation Act, XV of 1877, belongs to the branch of tne 
law of evidence, covered by S. 91 of the Jflvidence Act, and ought not 
to be read as excluding secondary evidence of the contents of an ac- 
knowlcdgmei^t, which has been lost or destroyed. 12 C. 267^ (‘-^71). H 

(12) Party's admission in deposition is secondary evidence only. 

A pLiiiititPs admission, made not in the pldidings, bi^t in a deposition, 'of the 
contents of a document, WHS held to be merely secondary evidence 
and not to supply the place of the document itself. 8 15.H.C.R. (A.C.) 
1G3 (1G5). I 

(13) Ss. 68 & 65 of the Evidence Act. 

This section will not, of course, exclude admissions which the parties agree to 
make at the trial, under S. 68, infra , m which case, it becomes 
unnecessary to prove the facts so admitted, ('un. Ev. 10th Ed. p. 
140 ; sec, also, S. G5, i«/ra, for the rules regulating the admissibility 
of secondary evidence of documents. J 

23- In civil cases no admission is relevant, if it is made either 
• Admissions in express condition that evidence of it is not 

civil cases when rc- to be givcii, or iiiider circumstances from which 
the* Court can infer that the i)arties agreed to- 
gether that evidence of it should not be given, (i) 

Ej^planation.-'^othiiv^ in this section shall betaken to exempt 
any barrister, jdeader, attorney, or vakil from giving evidence of any 
matter of which he may be compelled to give evidence under section 
1 ' 2 ( 5 . • 

(Notes). 

“ /n civil cases no admission is reievant, if it is made-given, or 
under circumstances -given, * ' 

( 1 ) Section does not extend to criminal cages. 

This -Field Kv. Gth Ed. p. 95; see also Cun. Ev 10th Ed. p. 152 ; and S. 
29, infra. K 

(2) It applies to civil cases only. < 

(a) In eivil actions, admissions, made under circumstances from which the 
Judge infers that the parties agreed together that evidence of it 
should not be givenf are not relevant. Paddock v. Vorre^tcr^ 3 
:M. & G. 903 ; Steph. Dig. 7th Ed. Art. 20, p. 29 ; Wigm. Ev. 1906 Ed. 
S. 10C2, p. 1235. ^ ‘ L 

(5) admisison is relevant in any civil action, if it was made upon an express, 
condition that evidence of it should not bo given. Cory v. Breiton^ 4 
C. <fe. P. 462 ; Steph. Dig. 7th Ed. Art. 20, p. 29 ; Wigm. Ev. 1906 Ed. 
S. 1062, p. 1234. M 



S. 23] 


Act I of 1872 (INDIAN EVIDENCE ACT). 


311 


civil cases no admission is reievant^ if ii is made— given, or 
under circumstances— given. **—(Coniimied}, 

(3) Principle. 

A concosBion which is hypothetical only can never be treated as an assertion 
representing the p^^rty’s actual belief and, therefore, cannot bo an 
admi&Riou ; and, conversely, an unconditional assertion is receivable, 
without any regard to the circumstances wljich accompany it. Wigin. 
Kv. ’05 Kd. S. 10(il, p. 1229—1280. H 

(4) Test of admisBlbility of statement, marked without prejudice. 

• * 

(a) The prelimfnary question always is not mcicly whether an admission of a 
fact was made during a settlement or negotiation, but whether a 
statement or act was intended to be an admission. It is a question, 
not of time or circumstances, but of intention. On that question, 
the time and circumstances mav be material evidence. An offer of 
payment, whether accepted or rejected, is evidence, when the party 
making it understood it to be, and made it as, an admission of his 
liability. It is not evidence when he made it for the purpose of avert- 
ing litigation, not intending to admit his liability. An entire claim 
may be paid to avoid a law suit, the payer intending to admit nothing 
but his desire for peace. “ Compromise ” generally signifies a settle- 
ment in which there is a concession on both sides. Used in that 
sense, the word does not describe all the cases in which peace is 
bought without an admission of liability, and is not an adequaiS 
st.-itoment of the law. Colburn v. (hoton, 66 N.II. 151, 160, ‘28 Atl. 
95 ; Wigin. Kv. ’05 Ed. S. 1061, p. 1233. * 0 

(5) What is important is the form of the statement, whether it is hypothetical 

or abaoluie. If, making all implications from the context and the 
circumstances, the statement assumes the adversary '.s claim to 
be well-grounded for thomorc purpof.'C of discusbing a settlement which 
will avoid litigation, then nothing is actually admitted in any true 
sense; and, therefore, the party making it is in none the worsg con- 
dition for having omitted the phrase “without prejudice,” nor for 
having offered the full amount of the claim without any pretence of 
compromise. If, on the other hand, the statement is absolute, so far 
as appears, it is not saved by any cabalistic phrase nor by its occur- 
rence in the course of compromise-negotiations. Wigm. Ev. '05 Ed. 
S. 1061, p, 1232. p 

(5) Ground on which * offers to compromise ’ are protected. 

(a) I’lw ground on which confidential overtures of pacification and any other 
offers or propositions between litigating parties, expressly or im- 
pliedly made “without prejudice,” are excluded is that of public 
policy ; if this were not so, it would often be difficult to take any 
steps towards an amicable compromise or adjustment. Lord Mans- 
field has observed that all men •must be permitted to purchase their 
peace, without any prejudice to themselves, were the offer not to 
succeed ; such offers bqjng made with tbd object of stopping litigation, 
without regard to the questionVhethor anything is due er not. Tay. 
Ev. 10th Ed. 8. 795, p. 560. Q 

(6) Offers to compromise made without prejudice ” are protected by this 

’ section. “ Such communications made with a view to an amicable 

c 2 


40 
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civil cases no admission Is relevant, if it is made-given, or 
under circumstances— given, ” — (ContiuKcd). 

.-irraiigoiiujiit ought to beheld very sacred, and, even if the correspon- 
dence contained any adinibsion jifFecting the plaintiJI’s rights, 
such admissions, made solely with a view to compromise, should be 
disregarded.” Jlughton \. Jiog/iton, 15 Beav. ‘278, 821; Wigm. 

Mv. ‘05 Kd. S. 10C‘2, p. 1285 , see, also, Field, Kv. 0th Kd., p. 95. 

f * 

((>) Meaning of * without prejudice.' R 

(a) “ What is the meaning of the words ‘ without prejudice ’? 1 think they 

mean, without prejudice to the pos5tion of the writer of the better, 
if the terms he proposes are not accepted. Jf the terms proposed in 
the letter are accepted, a complete contract is established, and the 
letter, although writeii “without prejudice ”, operates to alter the 
old state of thing*- and to establish a new one.” Ber JAnlcy, h.J., 
Walla I V. iri/.'./n;, B.B. B.I). :m ; .Wigm. Kv. 05 Kd. S. 1001, 

p. 12.81. 8 

(5j What do the wtirds vvitlioiit prejudice mean Simply this . “ I make you 
an otior, if yon do not accept it, this Jotter is not to bo used against 
me”. Vgv James, J 4 . J., lii re 12irei Steamer Co., Mitc/ieli's Clai)>i, 

0 Ch. App. S‘22, H27 , cited in ‘2.8 B. 177 (180) ; see also, per Mellish, 
L.J. ; Wigm. Kv. ‘ 05 Ed. b. JOGl, p. 1281, infra. T 

(c) “Ifamansa>s his letter is “without prejiulico ”, that is tantamoinit to 
saying, ‘ 1 make \(m an oiler which >ou may ac(‘.cpt or i^ot, as yon 
like , but, if \ou do not accept it, m> having made it is to have no 
effect at ^ill. It ajipears to im*, not on the ground of bad faith, but on 
the construction el the doeuineiit, that when a man .sass in his letter, 
it is to be “ without prejudice,” lie cannot be hold to have entered 
into any <‘oiitiact by it, if tlic oiler contained in it is not accepted.” 
Per Melhsh, Ij. J., in Ue Ru'er bteniiie? Co., J^.U. GCli. App. 8‘22, 8-82 ; 
Wigm. Kv.’ 05 Kd. S. 1001, p. 12.81. U 

(7) Offer to compromise,' what is. 

'fhe essence of an ' offer to compronu.^^c ’ is that the party making that oiler 
is W'llling to submit ioa sacrifice and to make a coiice.ssion. Thomson \. 
Austen, 2 Dowl. and Ky. 858, 3G1. Wigm. Kv. ‘ 05 Kd. S. lOGI, p. 
1231. See also, Tray, hiv. lOtli Kd, S. 795, p. 5G1. Y 

( 8 ) Instances of letters marked “ without prejudice ” excluded. 

(u) Nothing which pa.sses belv/con the’parties to a .suit in any attempt at arbi- 
tration or conijiromise should he allowed to effect the slightest preju- 
diec to the merits of their case as it ovoritually comes to be tried be- 
fore the Court. Bnless this were so, the only thing that could be 
prudently recommended to suitors would be never to listen for one 
moment to any pioposai to settle the matter, or to compromise it, 
after it had come into the Ci\il Court. ‘20 W.R. 172 (17.8). W 

(I) Where a compromise wan entered into an appeal, which was subsequently 
cancelled, as the agent of one of the parties to the suit was not 
anthoriseJ to enter into It, i lit the appellate Court dismissed the 
• appeal after taking* into consideration the Pacts admitted by the 
appellant in the comprimise deed, held that S. 2.8 of the Evidence 
Act precluded the Court from making use of the admissions contain- 
ed in the deed of compromiBc. 83 P.R. 1877. X 
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/.— “ In civil cases no admission is relevant, if it is made-given, or 
under circumstances -given. *'—{Conlinmd). 

(t) aMojJoy paid upon a complaint mado, paid merely to purchaKo peace, is no 
proof that the demand is well-founded. It is very often a wise thing, 
however unfounded a complaint may be, for parties to pay a sum of 
money in order to quiet the party making the coinphiint. Tenant v. 
I fo mil ton, b Cl. .K F. 133 ; Wigni Fv. ’05 Ed. 8. lOGl, p. 1231. Y 

(d) WhcLc a letter was scut to the adverse p.irty by a solicitor, expressed to 

be written “ without prejudice’, ’’ it cannot be received a.s an admission 
nor can the ropJy be admitted, even tlioiigli not guarded in a similar 
manner. }\uldock v. Forrester, 3 ]\T. (I. 003 ; Tay. Ev. 10 ih Ed, 

S. 782, p. 552, Fhip. Ev. 4th Ed. 1^. 211 , St('ph. Dig. 7th Ed. Art. 
20, p. 20. Z 

(e) Whore a person v\.is sued for keeping mischievous dogs which had killed 

some of t\io cattle of the plaintiff, and it ^\as proved that, oii^bciiig 
appiis(\l of the in]nrv done by h's dog, o/Teired compensation for it, 
/Ve/d, tbougli till.-, fact should h;ue been submitted tolheduryas 
evidoia’c of 'nicoler, it was entitled to little, if any, weigld, “ ar> it 
mi^ht have been made from motives of charitv, withontuny admission 
of liability at all.” Thomo'iw Mtmjftn, 2 G. M. A R. 4*00 , 'Pay. Ev. 
lOLh Ed. S. TOG, p. 5G2 eSc Wigm. E\ , ’05 Ed K. 10G2 p. 1231--5. A 
* if) licttcis uuirki'cl “ without piejudicc ” cannot, without the consrnb of 
both the parties be lead on a rjuestion of costs in order to shr^ 
willingness to siittle, although the bare fact and date of such letters 
and ju'gotial ions, as disr-inguishcd from their contents, may soiiie* 
times bo relcv’ant to exjilam del.iy . Wallh’r v. Wilsher,* 23 Q.H.D. 
335, G.A. rill]). Ev. 'Jtli Ed. p 211 Tay. b’v. lOth Kd.»S. 705, p. 561 ; 
Wigm. Ev. ’05. Ed. S 10G2 , p. 1235.* (Note,* also, spelt Wiltshire). 
(0) Instances of such letters held relevant. B 

(a) All otTer “ without picjudico *’ will i.c admitted lu e\idencc, if theofforhas 

been accepted. />V Jiivir St<-iimer Co., L. R. G Oh. 822 ; Walker o. 
Wihhej, 23 R.l). 335, 0. A. lie l.eUe, 72 T-.T, do. 07 ; Fhip. Ev. 

1th I'M, p. 211. C 

(b) Where a person sued another on a bill of exchange, of which the latter had 

reeei\ed no notice of dishonour, and the latter WToto “ without pre- 
judice” that he would waive the omission to give nolice, if the former 
would receive the debt without costs and tlui former accepted the offer 
but the latter made default in payment, hcldf in a fresh action that 
the hitter’s admission was rclovanl'. llvldsieurth v. Dimsdaley IG W. 
R. 798 ; Rhip. Ev. 1th Ed. p. 215. D 

(c) An offer of compromi.se i.s clearly relevant as iowie e^dence of liability, in 

the abseijcc of any ex*prcsK or strongly implied restriction as to confi- 
dence. WaHate v. Small, M. M. 1 10; Tay. Ev. 10th Ed. S. 790, p. 
501; Wigm. Ev. ’05 Ed. S. 1002, p, 1231. B 

((/) In the absence of any such express agreement, or implied condition, an offer 
of coinproiniso will be some evidence of. liability: but it must bo borne 
in mind that such an offer ijiay be made for the sake of purchasing 
peace, and without any admission of liability. Much depends upon 
the circumstances of each case. Field. Ev. GlhEd. p. 95. F 

(<?) The mere fact of an offer having been made is entitled to considerable 
weight, e.tj., if the drawer of a bill, whose signature in question, has 
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l. — ** la civil cases no admission I& relevant, If It is made -given, or 
under circumstances—glven,’*-~{Cfmtinued). 

proposed a settlement. Ilardiiuj v. Jams, Tyr*. & Gr. 136; Tay.Ev. 
JOth Ed. S. 706, p.562. 0 

(/) A letter marked “without prejudice” containing a threat against the person 
who receives it, if the offer be not accepted, is relevant to prove the 
throat. JvurU v. Swmee, 68 L.T. 138 ; Phip. Ev, 4th Ed. p.2*ll. H 

{g) Where a person, sued on a bill of exchange, during conlidontial negotia- 
tions for a settlement admitted the signature of the bill to l>e his, 
held, this wa.s relevant against him, though #be rest of the negotia- 
tions were not. Waldridge v. Kennison, 1 Esp. 143 ; I’hip. Ev. 4th Ed. 
p. 215; see, also,' Tay.Ev. 10th PId.S. 705, p. 561. I 

(h) Whore admissions had been made before an arbitrator and the reference 

to the arbitrator proved ineffectual, it was held that the admissions 
were relevant in a subsc^^uont trial of Che same cause. (Gregory v. 
Howard, 3 Esp. 113; Tay. Ev. JOih Ed. S. 706, p. 562. J 

(i) It has been held in the American Courts that the evidence of the admis- 

sion of any independent fact is admissible, even though it was made 
during a treaty of compromise. Mount v, liogert, Anthon, 100 (Am.) ; 
Tay. Ev. 10th Ed. S. 705, p. 501 A the cases there cited. K 

fioi Conditions under which letters without prejudice will be operative. 

(n) A letter written with regard to an action and marked “ without prejudice” 
was held to be priveleged ouly for the purposes of that action. Stret- 
ton v. Stujbbs, Timc'^. 7<"cb. 28, 1005, C. A , 10 C.W.N. XLII (XLTTl) 

^ & Phip. Ev, 4th Ed, p. 211. L 

(5) Letters marked “ without prejudice” arc only protected when there is a 
dispute or negotiation ponding between the parties and the letters 
have been bona Jidc written with a view to its coiui>romiBe. Graces, 
liaynlon, 21 Sol. Jol. 631 : Phip. Ev. 4th Ed. p. 211. M 

(c) A letter by a debtor to a creditor offering to compound the debt and de- 
claring himself unable to pay and about to jiiuspend if no composition 
could be made and marked * without prejudice ' was held to be re- 
levant, as it was not an offer of terms of settlement in a pending dis- 
pute or negotiation. Ec Dainfrc?/, 2 116; Wigm. Ev, ’05 Ed. 

S. 1062, p. 1235 ; Phip. Ev. 4th Ed. p. 211 & 23 B. 177 (180). N 

{d) The remarks of Vaughan W%lliains^ J., in In rc Daintrcy \ Exparte Holt, 

2 Q.B. 11(1, arc not mere obiter dicta. They state the fact that the 
rule which excludes documents marked “without prejudice” has no 
application unleas bomc person is in dispute or negotiation with 
another, and terms were olldVed for the settlement of the dispute 
or negotiation. That rule is to be found in many cases. Per Candy, 
«/. 23B. 177 (180). 0 

(c) With reference to a post card, having on it the words ‘ ‘ without prejudice,” 
Candy, J., tobservecl, “ I doubt whether the postcard was inadtnisBible 
in evidence. To exclude it from evidence, it would be necessary to 
hold that the words “ without prejudice” amounted to an express 
condition that the card should not be used in evidence against the 
writer. In England apparently the card would have been admis- 
sible.” 213 B. 177 (180). P 
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civil cases bo admission Is relevant. If It Is made— given, or 
under circamsiances— given. ’ '—(Continued). 

ft 

if) A letter marked “ thou t prejudice protects subsequent (Paddock s. 

Forrester, 3 M. & O. 903 ; lie Harris, 44 L. J. Bky. 33) and even 
previous (Peacock v. Harper, 26 W.R. 109, Oliver v. Nautilus Co., 2 
K. B. 639, C. A.) letters of the Haine correspondence. Phip. Ev. 4th 
T^^.d. p. 211. ^ 0 

(y) The protection afforded to letters marked “vvithfiut prejudice” applies 
ouly between tl^e same parties, and not betweou them aud third per- 
sons. • Teinn Valiev Co., v. iroe^fcoctf Times, July 22, 1899 ;Phip, Ev. 
4th Ed. p. 212. R 

(11) Offer of compromise from an unauthorised per son . 

An cannot amount to an admission of the party himself. State v. 

Jaeger, Ci6 'M. i). 173 (oflcr from dofoidant’s wife) ; Wigm. Ev.’05 
Ed. S. 1001, p. 1234. S 

(12) An illustration of the inveteracy of the ‘'without prejudice"’ notion. 

“Mr. Chiity relates an anecdote of .i young attorney who had been carrying on 
a correspondence with a young lady, in which ho had always, as he 
thought, expressed hinibolf with the greatest caution. Finding, how- 
ever, that he did not perform what he had led the lady to believe that 
ho would, she brought an action for breach of promise of marriag^e 
against him. When his letters were produced on the trial, it appear- 
ed that he had always coucludod—* this without prejudice, from yours 
faithfully, C. D’. The Judge facetiously loft it to the Jury to doter- 
mino whether these concluding words, being from an attorney, did 
not mean that he did not intend any prejudice to the lady, and the 
Jury found accordingly.” Eaw & Lawyers, 11, 305 ; Wigm. Ev. ’05 
Ed. S. 1061, p. 1231. " ^ T 


(13) Caution to be observed by Courts. * 

When an attorney goes to an adverse party with a view to a compromise or to 
an action, the Courts must always look with very great care at his 
ovidenco of w'hat then transpired. Joiden, v. Money, 5 H.L.C. 215 ; 
Field. Ev. (itli ?]d. p. 96. U 

24. A confession (i) iniide W by an accused person ('^) is irre-. . 

levant (^) in a criminal proceeding (5), if the making 
of the confession appears to the Court to have 
been caused ’by any inducement, threat, or pro- 
mise (7), having reference to the charge against the 
accused person jiroceediug from a person in 
authority and sufficient, in the opinion of the 
Court (10), to give the accused '^lerson^grounds, which would appear 
to hiip reasonable, for supposing that by making it he would gain 
any advantage or avoid any evil (H; of a temporal nature (12) in 
reference to the proceedings against him (^^). 


Confession caub- 
ed by inducement, 
threat, or promise, 
when relevant* in 
criminal procood- 
ing. 
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(Notes). 

General. 

(1) Source of subBtaiitive and adjective law of confession. 

(r/) The auhstantive law of confession in India is conLainod in Ss. 21 -30 of 
the Evidence Act and the adjective law in Ss. IGi, 364 533, Grim. 

Pro. (lode. 0 C. W. N. ccx. " Y 

(5) The conditions, under which a confession made by an accused person is, 
admissible in evidence, against him, are l:ud down by the Legislature 
in the Evidence Act and m the (Criminal I’rooediire (’ode. Ij. B. R. 
(169:3— 1300), *145 (140). ' W 

( 2 ) Subsidiary matters pertaining to confessions. 

— arc dealt witli in Ss. 18, 1 14 .iiid 1.31) of the lOvidenee Act and Ss, 209, 287, 
288, 298, 3.37, :{:)S and 3J2of the Code of Criminal Procedure. 0 C. 

* W. N. cex. ‘ X 

(:j) What the section enacts. 

S. 21 declares that confessions caused by Jiiducemeut, threat, or promise aro 
irrelevant , 0 A, 509 (5.38), Mahaiood, J. See, also, E. 1). R. 
(1897 -1901) (Cr.), 117 (148) 2 L. P. R. 108 (170). Y 

(4) Exception. • 

(a) Unless, as S. 28 provides, they arc made after the impression caused by 
any such inducement, tliicat, or proniiso has been fully rei/ioved. G A. 
509 (538), j>cr Mahmood, J, Z 

(5) When the Icgmlalurc wished to make an exception to the alisolute i ule 
in S. 24, it did so by a sepaiatc section, viz., S. 28, which declares 
under what circuinstancos a confession rendered irrelevant by S. 21 
ma> become relevant. 2 L. R. R. 168 (171). A 

{() A confession made under an inducement that has not been removed within 
the meaning of S. 28 is not relevant as a confession under S. 21. fbid 
p. 17.3. B 

(5) A rule of relevancy, not a prohibition. 

The rule thins laid down is, speaking strictly, a rule of relevancy, called forth 
by the abstract priiiciidos of evidence, and not a positive prohibition 
nocc.ssitatcd by exigencies. G A. 509 (538), Mahntood, J, C 

fG) Nature of section. 

The section is clearly a general provision ami applies to confessions made by 
persons, whether in police custody or not and whether made to 
police otiicers or others. 2 L. B. R. 168 (170). D 

(7) Difference between S. 24& Ss. 25 & 26. * 

(rt) The rules contained in Ss. 24, 28 20 belong to a species different from 

that under which Ss. 26, 2G it 27 fall. 6 A. 509 (639); 
MahvLood, J. E 

(h) There is a considerable differenceg in the wording of S. 24 as compared 
with Ss. 2.^ and 26. *2 Tj. B. R. 1G8 (173), i)er Birks, J. p 

(c) S. 24 merely states that confessions made under inducements are *' irrele- 
vant ”, while Ss. 26 & 26 say confessions made to police officers or by 
accused or other persons, while in the custody of police officers, 
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Oenerai^— [Continued), 

“ shall not be proved This would exclude their proof, even though 
relevant under other sections of the Evidence Act, but for the proviso 
in rt. 27. 2 L. B. R. 1G8 (173). per Birks, J. Q 

.( 8 ) Rule in 8. 24 independent of 8. 27. 

(^0 The rule laid down by the Legislature in S. 24 road with S. 28 of the 
Evidence Act is a rule absolutely independent of the question of 
discovery or no discovery to which S. 2?' relates, (i A. 509 (541) 
'jjer Mahinood, J. H 

(/>) S. 24 of the Evidence Act contains an absolute rule which is not affected 
by the proviso, made for a differen’t purpose, in S. 27. 2 L, B. R. 
1G8 (171). , I 

(c) S. 24 of the Evidence Act is only a reproduction of the old law, and there 

is nothing in the Act to .show that it intended to alter the old rules. 
S. 27 cannot, therefore, be taken to govern the old rules. r» A. 509 
(537) (F.B.) ; Mahmood, J, J 

(8 a) Relation between 8 b. 24 & 27. 

(d) ruder Ss. 21 to 20, statements of accused persons are irrelevant subject 

the provisions contained m Ss, 27 to 2!) — when such statements 
are confessions. IG B.K. 188G (Cr.). K 

(/i) Notwithstanding the fact that S. 21 of the Evidence Act is in terms 
applicable onh to “ confessions,” which are distinguished in the Act 
from a mere admission, yet, reading it witli S. 27 of the Act and S. 
J20 Or. P. C., 1872, the intention of the Jjcgi.slaturo was to reject a.s 
inadmissible an admission made by an accused person on the strength 
of a promise, made by a police olUcer making tbe enquiry, that the 
confessor w'ould get otl if he made a disclosure ; unless when the ad- 
mission resulted in the discovery of some fact, when, only in ,sofaras 
it related to the fact dif covered thereby. 8 P.R. 1882 (Cr.) per 
Snit/tJi J, L 

(r) Where a confession is improperly induced by a police oflicer, it \ps held 
thatS. 27 did not qualify the prohibition contained in S. 24 of the 
idence Act. 15 P.R. 1885 (Or.) II 

(«/) Where a confession becomes irrelevant under S. 24, it does not become 
relevant by reason of a f.iet being deposed to as discovered in conse- 
quence of information received from an accused person while in 
police custody. lf)id. Jf 

(c) Tn no case could confessions, obtained under the circumstances described > 
ill S. 24, be admitted in evidence, whether they led to discovery or 
not, unless indeed they fell under S. 28 of the Evidence Act, but 
then the question of discovery would bo immaterial. A.W.N. (1882), 
p. 225 ; 2)er Afa/tviood, J. cited tn G A. 509 (535). Q 

(9) Statement irrelevant under one section may be relevant under another.-— Rela- 
tion of S. 8 to Sb. 24 to 30. , 

(a) The explanations and illustrations t(i S. 8 show that a statement that is 

irrelevant under one faction may be relevant under another. 2 L.B.B. 
IGS (173), per Birks. d. * , 

(b) The general provisions of the Code are sufficient to show that statements 

otherwise irrelevant under S. 24 may be admitted in evidence with- 
out relying on S. 27 alone. 2 L.B.B. 168 (174), per Birls, J. Q 
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General, **—(Contimied), 

{r) A statement made by an accused person to a witness, who was a Headman, 
though not relevant as .i confession, was held to be relevant, oven 
though the original confession to the police sergeant was given uuder 
an inducement which would render it inadmissible under S. 24 of 
the Kvidenco Act, under S. 7 of that Act, as the immodiato cause of a 
relevant fact and also under S. 8 as a statement explaiping the 
conduct ot the accused. 2 L.R.R. 108 (173). R 

(ft) The question, common to Ss. 24 to 30, of the relation of S. 8 to those 
sections, i.e., whether confessional statements excluded by Ss. «^4 to 
30 are admissible in evidence under S. 8, must bo taken to have been 
an 3 wer#»d in the pegati^e in lioinbay. 6 M.L.J. Art, p. 13. S 

(c) The conduct of a prisoner in relation to any relevant fact is good evidence 
according to S. 8 of the Indian Kvidence Act ; hut according to expla- 
nation 1, the word “conduct” in the sccti’on does not include state- 
ments unless those statements accompany and explain acts other 
than the statements. It is on such a statement that the significance 
of the act, which it accomiianics, in many cases wholly depends. 11 
II.H.C.R.212 (245). T 

(/) -As for instance, when a police olUcer says to a prisoner, “ I must search 
your house for the stolen property,” to which the prisoner readies, 
“ 1 will give you at once all the valuables 1 have in the house,” and 
then gives him certain articles, not stolon property, after which stolen 
jewels are found concealed under his hearth. 11 B.II.C.R. 242 (245). U 

(r;) But if, under cover of an explanation said to have been given by a prisoner 
of an act in itself ambiguous, or nob so obviously connected with a 
fact in issue as to be relevant, it is sought to introduce a confession 
of a prisoner to the police, the K\idenco -Act does not warrant its 
admission. 11 B.II.C.R, 242 (246). Y 

(/i) The giving up by a cultivator of a bill-hook, or the pointing out of a place 
whore bajri appears to have been trampled is, however, in itself an 
unambiguous act. It is in general also insignificant. It needs no 
explanation, and a confession accompanying it docs not explain it 
but is a collateral matter, whose explanation, where it is excluded, is 
not prevented hy its being connected with matters that are not 
excluded. 11 B.H.C.R. 242 (246). W 

(10) Want of objection to InadmiBsible confession, effect of. 

Though no objection was taken by the accused or his pleader to a confession 
inadmissible under S. 24, that would not render it any the more rele- 
vary; or admissible. 26 M. 38 (40) ; See, also, 10 B.H.C.R. 497 (498). X 

f 

(11) Duty of Jud^e in deciding upon admissibility of confession— Conjecture or bias 
not to influence him. 

A Judge, who has to decide whether a confession is admissible in evidence, or 
should be rejected, .should use his best endeavours to ascertain 
whether those conditions arc lulfilled and, in arriving at his decision, 

• should be guided by {he evidence adduced and such further evidence 
as he may call for under the powers conferred by the law. He*should 
not be influenced by pure conjecture or personal bias. L.B.K. 
(1893-1900), 146 (146), Y 
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(12) ConfessiQjn not to fill gaps in prosecution evidence. 

The slutement of nn aecubcJ per^ou should not be Ubod to lill up the gapB in 
the piosccuUoii evidence. 20 C. 49. Z 

/. ** A confession.** 

(1) * Confession ’ not defined in Act. 

(rt) The word “confession” is not dcfinc«l in thf I'A’idciice Act. ItiiiUrtlOc 
tiik'cu Jib Urfcd ill its orduni,n sigiuficatioii, i.e., iis incaiiuig an iidinis- 
bioii of guilt. 11. K. ( 1897-1901) ^Cr.) 150 (108). A 

(/j) The woid coiilosbion la not dcdiicd in the I'Aidciicc Act. 5 Ait. 

p. 12(15). • B 

(2) dtephen's definition of term gives its proper meaning in the Act. 

Stephen’s dchnition c:)[ “ confession” ina\ he taken as containing tlie proper 
nicuning of the term in the Kvideiice Act , at all e\cnts, it is a satis- 
facloi'N guide foi' all piachiMl puiposes and all the c.iscs th.iL have 
yet occurred may be exiiliiincd with relcronce to it. Ait. 

p. 2J. C 

(5) Stephen's definition. 

A confcs.sioii is an admission made al an} time by a poi.-(m ch.irgcd with a 
crime, .stating or sugge.^tlIlg (he inference, that he committed that 
Clime. Confessions, if voluntarv, are deemed to bo relevant facts 
against the persons who make them only. Steph. Dig., 7th Kd., Art. 
21, p. 29. ^ D 

(4) Analysis of Stephen's definition. 

The meaning of the 2fst aru«. le of Sti'phcri’s I )igest is th it confessions are 
adinissiuiiB made by a person charged with a crime (1) stating that 
he commiLtod that crime (2) suggesting the mloreiicc lhat he did so. 
5 ^r.Jj.J. Art. p. 21. E 

(5) Qualified rejection of Stephen's definition. 

With refeience lo Stephen's delmition of a confession given in Ins Digest, 
Art. 21, Sl/aiijld, ob.sencd that, the Digest, being written in 
view of a proposal for pn'paimg a Code of K\idenec for Kngl.md, 
could .scarcely bo legarded a.s an authoritative guide in construing an 
Act passed by the Indian Legislature, though he did not find any- 
thing in Stephen's division at \.iriancG with Ins view. 7 A. G4G (047). F 

(6) Criticifim of such objection. 

(a) With reference to the ohseivations of Straight, J, in 7 A. 046 (017) making 
a qualified rejection of Stephen's dctinition of tha term “ confession,” 
it may be answcied th.it tho general idea of a confession is indepen- 
dent of any particular s} .stein of jurisprudence. 5 M.LJ. Ait. 

pp. 10 & 17. (j 

o 

(fc) In the absence of explanation of an} terms in the Act itself, the Jhiglish 
Law is tho best guide, j 5 M.L J. Art. pp. 16 A 17. H 

(c) Stephen's definition is that of the English Law' deduced from the numerous 

cases on the subject. 5 Al.L.J. Art. pp. IG&IV. I 

(d) 9 B.H.C. 358, which coustiucd the term “ person in authorit} ” similarly 

to the Euglibh Law, may be looked oa as a precedent for adopting the 

c d ii 
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English Jjiiw dchnitioii of the term “confesaioii.” 5 M.L.J. Art. pj). 
16 & 17. ' J 

[e) The Evidence x\ct hjis hirgcly followed the Digest, the author of the Digeat 
and the Evidence Act being the same alnioat. 5 M.L.J. Art. pp. 
1G&17. K 

(/) The definition 'confession' given by Stephen in bis Digest of the Tjftw of 
Evidence, Art. ‘Jl, has been generally adopted by Indian Courts. G 

A. 50i) (ryjj) & U B. *200 (ifid), iefnied to in 6 C.W.N. ccx ; see, also, 

61 IMi.li. l‘J05, per Chattel ji, J\ p. 180, supta^ ^ L 

(7) The true meaning of the term “confession” is that explained by the 
Bombay High ('ourt in 6 B. 84, and followed by the Full Bench in 14 

B. 260, and which is in (nil accord with, and in truth, an application 
of the definition in Stephen’s Digest. 6 M.L.J. Art. pp. 20 & 17. M 

• t 

(7) Consequence of holding that full and complete admissions of guilt only are oon- 
fesslons. 

If only full and complete admissions of guilt amounted to confessions, and 
the term excluded incriminating statements from which an inference 
of guilt flowed, the result will be, that prisoners will, by the exercise 
of the commonest ingenuity, be entirely deprived of the safeguard 
which the Legislature intended to Lhiovv round them in Ss. 24 *& 20 
of the Evidence Act. As soon as the Police learnt the distinction 
thus sought to be estabIl^hed, they would take particular ca*re to con- 
vert every direct admission of guilt, which they had received from the 
accused, iift'o the form of incriminating sbalomcnfcs, short of a “full 
, and complete” admisbiou. 3 B. 12 ; sec 5 M.L J. Art. p. 10. N 

(8) * Confessions ' a species of ^ admissions’. 

(rt) Ss. 18 to 31, deal with admissions generally; Ss. 24 to 30 with confessions, 
as distinguished from admissions. It would therefore appear that 
confessions are a species of admissions. 6 M.L.J. Art. p. 12 (14). 0 

(6) The word confession occurs under the category of admissions. 5 IM.L.J. 

Art. p. 14 and G A. 609 (629), per Mahmvodj J. p 

(c) A statement amounting under Ss. 24 to 30 to a confession in a criminal 

proccedimjj is an admission under S. 21, m a cwil proceeding. 5 M.L.J, 
Art. p. 15. Q 

(d) The expression used in Act XXV of 1861, Ss. 148, 149 & 150 and repeated in 

Act VllI of 18611, S. 150 with roforonce to this subject is ‘confession 
or admission of guilt,’ 6 M.L.J, Art. p. 14. R 

(e) A confoseion is a species of which an admission is the genus; a confession 

in S. 24 moans a “confession by an accused person” which it is pro- 
posed to prove against him to establish an offence, and the term 'has 
the same meaning in S, 25. 5 M.L.J. Art. p. 12 (15), referring to 9 


B. 131 (134). 8 

(/) Admissions in reference to crimes usually called confessions. Steph. 
Introd. p. 140 ; see, albo, Ho. 19, p. 189, mpra. T 

(9) ^Confessions/ what are. 

(a) Statemorits which amount to a direct acknowledgment of guilt are clearly 
vonfessionu. 6 M.L.J. Art. p. 17. U 
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. (6) A confesfiion ia an acknowledgment, in express words, b 3 ^tli 0 accused in a 
criminal case, of the truth of the main fact charged or of some 
essential part of it. Wigm. Ev./05 Ed., S. 821, p. 927. Y 

[c) An incriminating statement which falls short of an absolute confession, but 
from which the inference of guilt follows, is a confession, within the 
meaning of the Evidenoo Act. 14 E. 2G0 ; G Jl. 34 ; followed in 2C.\V.N. 
702 (707); sec, aJ.so, 10 C. 1022 (1023), arguendo; see, also, 61 P.L.R. 
1905 = 2 Cr. T..J. 230 ; G C.W.N. eex. W 

.evidence* given by a person on oath as a witness in a proceeding having 
reference to the same or a different matter js admissible against him 
as a confession, unless his testimony was obtained by any improper 
inducement. 11, v. (Hlhs, 11 Cox. G'J, 17 Ir. C.L.K. 534; Phip. Ev., 
4th Ed., p. 245; Tay. Ev., 10th Ed.. S. 899, p. 635; Wigm. Ev., ’05 
Ed., S. 850, p. 978. * X 

(c) Where a prisoner, charged with roociving stolon property, on being asked 
by the police where it was, replied that he hiid kept it and buried it 
111 the fields, the fact of the receipt and the cireinnstances of the burial 
showing that ho had received the property and had come by it dis- 
honestly and suggesting the inference that he was guilty, his state- 
I nicnt was righil)' hold to be a confession within the meaning of 

Ss. 24 to 30. 14 J3. 200 (F.B.); See 5 M.L.J, Art. pp. 22 (<: 23. Y 
, » 

(/) Certain statements made by the accused were held to be clearly in the 
nature of a confesssion, “as they suggested the inference that the 
prisoner committed the crime” to use ihe language of Stephen’s 
nigest, and, even if not intended I v the accused as a confession of 
guilt, they were nevorthele.ss eonsideied to amount to an admission 
of an incriminating circumstance on wdiich tlic prosecution mainly 
relied a.s the most important part of the cvidonce against the accused, 
relevant as showing that he had not conic by the property honestly, 
and, therefore, properly within the rules of exclusion regarding 
confessions made by a person in police custody. 14 E. 2C0 ; see 5 
M. L. J. Art. p. 20. Z 

(10) ‘Confeision’ to be understood in same sense in all sections of Act. 

The word confession must be understood in the same sense in all the sections 
of the Evidence Act which relate to confessions. It must be cons- 


trued as meaning the same in S. 30 as in Ss. 24, 25 & 20. 7 A. 
646(048). A 

(11) Diitinotion in Act between admissions and confessions. 

(a) The Evidence Act drawls a distinction between admissions and con- 
fessions. 10 B. L. R. app. 2 ; C C. 530 & 15 C. 595 (607) (P.B.) ; see 
G C. W. N. OCX. B 

(5) The case in 6 B. 34 falls far short%f holding that admissions and con- 
fessions are the same ^hing. 15 C. 689»(598), per UVsofi, J, C 

(12) Broad distinction between admission and confession. 


The broad distinction between an admission and a confesssion is that the 
latter is a statement made by an accused person which is sought to 
be proved against him in a criminal proceeding to establish an offence, 
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whilo iiiidcr the formci* term iirc comprised all other stjl^fiments 
anioiuiting to admissions as doiined in S. Irt. 5 M. L. p. 12 

(15). ' D 

(13) Statement must be looked to decide whether it is confession of £uilt op admis- 
sion of criminating circumstance. , 

« 

111 order to detcinainc win thor a statement is a eonfessiou of guilt or an ad- 
mission of ,i erimiiiatiiig e i rein n stance, a eonrl, must looK to the 
statement itself, h Tiom. Ij U. ‘31‘^.(:3l;J). e £ 

. f 

(14) Effect of adoption of Stephen’s definition on Ss. 24 to 30. 

It Stephen’s dcrmiLion of * (‘onfession ’ bo adopted in it.s entirety, a confession 
is within Ss. 21 to W, ihough made at any time (hoforo or after 
accusation). 5 .AI. Ti. J. Art. p. 21. F 

( I 

(15) Statements that are not confessions. 

(a) Where a prisoner w.-is (‘barged with theft and dishonestly receiving stolen 
propel ly, his statement to the polii’e that a i-ertain part of the 
jirnp(‘rt\ had lieen gi\t‘n him liy Iii> histerand th.it lie had bought the 
other, not being .i statement admitting the crime, nor one leading to 
an\ inference that lie was guilty of the eiime charged with, hut, if 
true, being one I Init showed his iniiouence of both the crimcff was 
lightly admitted as an admission, not amounting to a confes.sion. 10 
13. L, K .\pp. 2; se(.‘ 5 .M. L. J. Art. p. 21. * G 

(5) A statement ajJmiUing crime hut pleading eoinpnlsioii hy others is not 
such a confession as will justify the conviction of any person on its 
basis. 7 W. R. ((Jr.), S. H 

{() The word confession lannot lie construed as including a mere inculpatory 
adnll^siun wliiuh falls short of being an admission of guilt, in all 
the S(;ctiun.s relating to confessions. 7 A. (UG (Ohs). I 

* ((f) A Rtatoment made by a jirisoiicr charged with the murder of a boy, impli- 
cating another accused, was held not to amount to a confession and 
to he no more than a statement by a person who admits having wit- 
nessed the perpetration of a crime, but denies having participated in 
it, and :illog( s that he protested against it. 7 A. 040 (048 d. 049). J 

(c) A statement made in CVmrt by .some of the accused inculpating a co- 
.Tccuscd, but CNcnIp.nting tlounsclves, is not a confession. 2 A. L. J. 
58- 2 Cr. L. J. 22, K 

(/) A statement, not implicating the deponent, is not a confession and is not 

adnyssiblo in evidence. 2 A. Tj. J. 100-2 Cr. L. J. 59. L 

« 

((/) Where a person stated that he wa.s present at a dacoity as an unwilling 
witness, and that ho did not participate in it, his statement is not a 
confession. 0 C. W. 1^. 5.58^29 C. 782 (792). M 

{Ji) Whore a man, ch.^irged with an oiTcnce, makes .a statement admitting and 
explaining away something tilling against him, he makes no con- 
fession but a defence. G C. \Y. N. ccx, N 

(i) Merc admissions of incriminating facts will not amount to a concession, 
unless tho.sG facts and the iieeesssary inferences from them amount to 
an offonce. 1 L. B. R.183 (13G). 0 
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^iJ} Whore the confessions before a Magistrate which were not made in answ'er 
to any specific charge, were taken weeks b^-fore any formal charge 
was regularly preferred before the Magistrate, and before the wit- 
nesses were sent in, they were considered, at best, only as admissions 
madt 111 the presence of a ^fagistrate, and admissible in evidence 
under S. 141), Cr. V. C., infil. 6 VV. R. (Op.), Ck P 

(10) Division of confessions. 

Coijfessions arc divided into two classes, J ad icitt I find e.vtrn dndicial. Tay. 

* Kv., 10th Kd., 6 800, p. r»0H. ^ Q 

(17; Judicial confessions, what are. 

Judicial coiife^iona aro those which arc made before the Afagistrate or in 
Court, in the due course of legal proeecdings ; and it is essential that 
they he made of the free will of the party, and with a full knowledge 
of the nature and the eoiisequcnre'i of the confessions." 'l\iy. Kv., 
10th Ed., S. 800, p. 008. R 

(18) Extra-Judicial confessions, what are. 

(o) Kjctia-.ludicial con/e are those which arc rnadi' by the party else- 
where than ludore a Magistrate or in Court ; this U'lui embracing not 
only the express confessions of crime, but all those admissions and 
acts of the licensed from which guilt may be implied. All voluntary 
confessions of ihiskind, on being proved like other facts, are recei- 
vable in evidenee.” Tay. Kv., lOtb Ed., S. 807, p. OOt^ ; also cited i/t 0 
A. .509 (517), pet Brodluust, J, S 

(b) Where tw 0 persons, charged with murder, being threatened with cxeom- 
mnnication by a caste piuichayet, confessed, tho (’ourt observed that, 
if the eonfessions made before the punehayot had been shown to 
have been clear admissions of the accused’s guilt} knowledge of, or 
participation in, the otTence, made b} them in the presence of other 
persons, and when they weie not in tho custody of the police, or 
accused of this offence, they would be extra-judicial cunfessioii?;, and 
would, if proved, be admissible against them, subjeet to the pio^ 
visions of the Evidence Act as to the admission of confessions, 4 A. IG 
(48). T 

(19) ConfcsBioJis not necessarily outcomo of repentance. 

Confessions are not necessarily the outcome of repentance ; self-interest is a 
very iiowerful spring of human action, and tho hope of ubtaiiiing a 
less severe punishment may operate strongly towards inducing a eri- 
ininnl to confess. 1 L. B. R. 23S (248). U 

(20) Confession is ‘ evidence ’—Jury tef consider. 

If a relevant fact is proved and the law expressly authorises its being taken 
into consideration, i. e., considered for a certain purpose or against 
persons in a certain situation, the iiict in question is “ evidence ” for 
that purpose or against such persons, although the result has not 
been expressed in thosi? words by the Legislature ; and, being “ evi- 
denee,” it must be used in the same way as everything else that 
is “ evidence.” Tho confession being thus what is called “ evidence,” 
it ia clearly matter for the jury to consider. 4 C. 483 (F. B.) = 3C.L. 
270. V 
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Confession, (Continued), 

(21) Relevant oonfeBsions must strictly comply with law. 

(а) A confosiiion, to bo admissible in evidenco, must strictly coi^ply with 

the terms of the law. H C.W.N. B7H. yg 

(б) In deciding whether or not a paiticular confession is admissible in 

evidence, the Courts have to be guided by the provisions of the law 
enacted by the liCgislaturo. ‘2 Horn. T..K. TBl (704). * X 

(c) In Indill a confession duly recorded and certified under S. 164, Cr. P. C., 

is admissible in evi donee against tbo person making it, unless abut 
out by the provisions of S. 24 of thef Kvidence^Act, “ to which alone,” 
as pointed out in 2 Ji. 01 by Wostropp. C.J., •* we are at liberty to 
look for the law of evideuco in this country.” 2 Pom. L.R. 761 (704). Y 

(d) Evidence may be given of a confession provided that it be not excluded 

by an express provision of the Law, whether made to a private person, 
or to a iM.igistr ito otherwise than in the oonrse of an enquiry or other 
judicial proceedings : it may be proved, and must be proved, if at all, 
like any other fact. 0 ISI. 224 — 2 Weir, 125 (1B5). Z 

(c) Put confessions made by accused persons arc not inadmissible under S. 

24 of the Evidence Act, or under any other provisions of that or of 
an} other Aot merely by reason of the accused persons having been 
sworn or adlrmed. 3 P.R. 1880 (Criin.). ^ A 

(f) When a person charged with giving false e\idcnco in an affidavit has 
admitted both in bis examination and in his defence that he made 
the statement which is alleged to bo false, his conviction is not 
noccssariby illegal by reason of the fact that no evidence of the 
identity of the accMised with the per&ori who made the alleged false 
* statement was adduced. 3 1 /.B.R, 208 (212) fF. B.) -4 Cr. L.J. 471 
(476). B 

(22) CIrcumstanceB of each case must be weighed in evaluating confessions. 

(a) With regard to confessions, which arc such an important factor in 
ciinimal trials in this country, no hard and fast rule can be laid 
down. Tbo circumstances ot each ca.so must bo weighed. Where 
there is no apparent reason for doubting the truth of a confcjision, 
the presumption is in favour of the truth of the confession and the 
CoiirU are bound to act upon it. 15 P. 452 (480) ; referring to 11 B. 
H. (;. R. 137. C 

(5) Where the accused’s own confession is the only evidence against him 
accounting for the commission of the crime with which he is charged, 
it must lie accepted, in so far as it is not inoonsistont with reason and 
other surrounding ciccumstance.s. 19 P.W.R. 1007 (Cr). D 

(c) In consitiering if the confession ofun accused person is true or not, the 
Court should consider if the statement is probable or improbable, if 
it is consistent or inconsistent with the other circumstances of the 
case. If w'hat the pfisoner says in his own favour is not contradicted 
by the prosecution, if it is not improbable in itself, if it is not in- 
consistent ^ith the other r^certained facts, then the reasonable 
course for the Court *-0 take, is to accept the story as true. L. B. R. 
(1872-1892), 327 (328). » £ 

{d) Where an accused person, charged with having committed dacoity, made 
a confession which was recorded by a first class Magistrate, describing 
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in minute detail events leading up to the gathering of the gang and 
tho actual occurrences at the dacoities, the main details which he 
gave of the latter being in accord with tho details given by the people 
who lived in the dacoited house, with the confessions of some of his 
co-accused, with the evidence of the accomplice, and with the evidence 
of other witncsbcs, it was held that the confession of guilt on his own 
part was true. 1 L. H. R. 238 (24R). * p 

(e) Where a confchsion was incredible by reason of its intrinsic improbability 
and of its inconsistency with tho other evidence on the record, it was 
held Chat tho confession could not support a conviction. I 0. C. 
Sup. 13 (IS). Q 

(23) Exact words used by accused to be ascertained. 

(а) The exact words, used by an ;u cubed person confcbsing, should bo ascer- 

tained, and the t!ourt should not merely ac-cept the conclusioils at 
which the witnessos, tcstityiiig to the eonfcssioii, themselves arrived 
Irom the answers that the accused gave to fjuestions put by them. 
10 B. L. U. 332. H 

(б) It is always essential that the Court should know, as nearly as possible, 

what were the words used by the supjiosrd confessois and what were 
tho (|ucslions or iiiatters in regard to \.1 ul1i they wore said ; for, whoa 
taken in this luannor, they may not amount to a confession of the 
guilt believed by the hearers to have been confcsocd. 4 A. 40 (40). 

(24) Truth of confessions may be tested by other evidence. 

Where there is other evidence, a Court may lest thd truth of a confession with 
its aid and ignuic the exculpatory part. Kuiincas v. JJabajit Unrep., 
rclcircd to lu 15 B. 452, i}cr Cundy, J, J 

(25) Testa for appreciating evidence of witnesses and value of confessions not same. 

The tests for appreciating tho evidence of witnesses cannot appropriately bo 
applied in estimating the value to bo attached to a confession. The 
statements of an accused person arc not subjected to an examination 
on oath compelling his attention to accuracy in details. Tho cre- 
dence given to such statements when they arc voluntary, rests on the 
improbability of an acen-sed person deliberately adhering to a self- 
eri minatory statement which is substantially false. And thus vari- 
ations ill detail are of less importance in considering the effect of a 
confession, than they would be in considering a deposition incrimi- 
nating a person other than I he deponent. 6 Bom. L.R. 773 (778). K 

(26) QueBtions of fact and law regarding admiBSibility of confession. 

Whore a Court decides tho preliminary question of the admissibility of a con- 
fession, on a consideration of the evidence and surrounding circum- 
stances, the qucbtiou decided is a question of fact. If, upon tho 
evidence as it stands— taking tlje evidence to bo credible, and apart 
from any question of tho weight to be attached to it,— any question 
of the admissibility of the confession arises in point of law, it is 
otherwise, 14 Bom. li.R. 789 (W9) (F.B.), por Chandavarkar, /. L 

(27) Foiftor of Court deciding on relevancy of confession is disoretionary. 

(a) Tho nature and character of the power, which a Court trying a criminal 
case oxeroises in admitting in, or excluding from, evidence a coufe^- 
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sioji under S. iJi of the Kvidence Act is described, by in the 

judgment in Rat. l"ii. Cr. C, 103 (101), as discretionary. 9 Bom. L.li. 
7‘S‘J (000) (F.B.), J>ci Ckamiuvarharj J. M 

(i) The admissibility of a confession was a discretion, which was loft to the Court 
to which the evidence was tendered, and it was only in the excep- 
tional c^isc when the (’ourt above had reason to belioxo that the 
practice had been obviously abused, and that there had been an 
entire want of discretion in receiving the confession, that they could 
interfere. Rat. Un. Cr. C. p. 102 (104), J. c N 

(28) Rea) use of confession. 

The real use of a confession is to enable the police to obtriiii evidence of the 
facts disclosed thereby and, for this purpose, the presence of a Vil- 
lage ^lagistrate is not required. ^lad. Pol. !Man. Vol. 1, p. 90. 0 

(29) 'Difference between improper admission of evidences and its improper use afi|^ 
admission. 

There is an obvious dilTerence ))etwccn the improper adminsiou, and the im- 
proper use, after admission of any piece of evidence. 1) Bom. L.R. 
789 (814), per ]ieainan, J, P 

(30) Ground on which confessions received. 

(u) The ground on which confessions arc admitted in evidence is the prtsump- 

tion that no person will voluntarily make a statement which is 
against hi.s interest, unless it be true. 6 (3.\V.N. ccxi. Q 

(b) The presumption of truth attaching to iiicriniinatiug statements made by 

an accused person is based upon the sent i merit of mankind that a 
• person will not, as a i/cnmii make statements against himself 
unless thc\ arc true. 5 M.L.J. Art. p. 19. R 

(c) When a pcr.sou admits guilt to the fullest extent, and exposes himself to 

the pains and penalties provided for his guilt, there is a guarantee 
for his truth, and the Legi.slaturc provides that his statement may bo 
considered against his fellow-prisoners charged with the same crime. 

0 13. 288. S 

((/) Where prisoners had confessed in the most circumstantial manner to 
having killed the deceased, it was held that the finding of the dead 
body was not absolutely essential to their conviction. 4 W.R. (Cr.), 
19 (20). T 

(v) A Judge was held to have exorcised a proper discretion in not passing a 

sentence of dehth in a ease where the dead body was not found. J1 
W.R. (Cr.), 20. U 

(31) Voluntary adipission of facte by accused, effect of. 

Where, when gising his plea or stating his defence, the accused voluntarily 
admits facts, there appears to be no necessity for the prosecution to 
call evidence to prove such facts ; to do so would only entail needless 
prolongation of thclrial. 3 L.B.R. 208 (212) = 4 Cr. L. J. 471 (476). 
per C.c/. Y 

(32) Verdict based on voluntary confessions same as based on credible testimony. 

Where there is no doubt about the confessions made by accused pftrsons, a 
verdict based upon them is just as good as a verdict baaed upon the 
testimony of credible witnesses. 25 W.R. (Cr.), 25. W 
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/. —‘M Confession.'' —(Continued), 

(33) General rijle regarding confeBsione. 

(а) A confession, if proved satisfactorily to be voluntary aud genuine, is 

legal and sufficient proof of guilt. 7 W. R. (Cc.), 41. X 

(б) The confession of an accused person is only relevant against himself. 6. 

W. R. (Cr.), 84. Y 

(c) A confession made, not to a police officer, and jfot improperly obtained, as 

laid down in S. ‘24 of the Kvidcnco act, is always admissible against 
an accused person. 8 O. C. 395 ; per Ityvcs, O.A.J.C. Z 

(d) The generctl rule is that the confession of one parson is wholly inadmissible 

against any other. But S.30 of the Kvidence Act is an exception to 

this rule. G O.W.N. cclxiv. A 

(34) Corroboration ordinarily unnecessary for conviction. 

(a) A prisoner may bo convicted on his own uncorroborated confession. W. 

R. (Cr.). 73. B 

(h) A confession duly made and properly proved is generally a sulficicnt basis 
for a conviction without corroboration. 7il. v. Vnldcs^ I. R. 8 0. Ti. 
50, 58; Pbip.Ev. 4th. Kd. p. ‘242. C 

(35) But it is not approved practice. 

• (n) Notwithstanding that the law sanctions the conviction of an accused 

person on his bare confeb.sion, it is not yet an approved practice to 
• solely lely upon it ordinarily. 3 P.R. 1808 (Cr.). D 

(b) Whore certain persons were convicted on thoir confessions, which were 

not only uncorroborated, but wcie inconsistent with the proved facts 
of the cH&o and could not be relied or acted upon, their convictions 
and sentences were reversed. U.B.R. (1897 — 1901) (Cr.), 15*2 (155). £ 

(c) Experience shows that unfounded confessions are not infrequently made 

from one motive or another natural to humanity, and that conse- 
quently the Court.s have to be on their guard against being led astray 
by such deceptions. U.B.R. (1897 — 1901) (Cr.), 152 (163). • F 

•id) The practice in general is to require some support for a confession, some 
corroboration from facts established outside of the confession, and 
reasonable consistency with the surrounding circumstance.s about 
which there is no doubt. U.B.R. (1897 — 1901)(Cr.), 16‘2 (153). 0 

(36) Priioner'B Btatement to be considered as a whole. 

(a) A statement made by a prisoner must be looked at as a whole, and it 

would not bo right to take isolated portions of it, and to consider 
whether any of them, regarded separately, amounts to an admission 
of guilt or not. 7 A. f46 (648). • H 

(b) In ^he absence of other evidence, the statement of an accused person, if 

admissible at all, must be accepted as a whole. 29 0.782 = 6 C.W.N. 
663, 24 W.R. (Cr.), 80 & 25 W.^.(Cr.). 16. I 

{c) Where the only direct evidence against the accused was his own confession, 
the court held that, ufless the prosecution could show that any part 
of the confession so far as it e>feulpated the accused was untrue or 
• violently improbable, it was no '5 fair to act on so much as criminated 

the accused, omitting all that which went to explain his own conduct 
and diminish the gravity of the offence, the only fair method in suoh 
0 4 . 42 
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/. — ** A Confession,'" —{Continued). 

a case being to take the confession as a whole. L.B.R.(1872 — 1892), 
324(325) . J 

(d) A confession must bo taken as a whole and considered along with the 

admitted facts of the case, and the accused must bo judged by his, 
whole conduct. The Court is at liberty to disregard any self-cxculpa- 
tory statements contained in the confession which it disbelieves. Cr. 
Rul., Eoi/i. TI.C. No. 19, 12th April J88K, cited in 15 b. 452 (479). K 

(e) Where the prisoner makes a plea of guilty, but pleads in such a manner 

that it is anything but certain that he intends to admit fully aW the 
ingredients of the charge against him, the Court is bound to accept 
the accused’s statement as a whole, if it was taken as a confession at 
all. 25 W.R. (Cr.), 23 (24). See also 25 W.R. (Cr.), 15. L 

(/) Whore a confession contains extenuating as well as incriminating matter, 
the extenuating portion must be taken into, consideration no less than 
the criminating portion, except where there is evidence to contradict 
it. 4 P.R. 1872 (Cr.). M 

(gf) In dealing with a confession, the proper course is to take into considera- 
tion the statement as a whole. The Court is not bound to take what 
a prisoner has said in his own favour to be true, but should weigh it 
with all the circumstances of the case, and decide whether it opgbt 
to be behoved or not. It is, therefore, open to tlie Court to believe 
one part of the confession and to disbelieve another part. The Court 
may rely on what- charges the prisoner, and may reject that part 
which is in bis favour, if there are sufficient grounds for doing so. 
L.U.K. (18^2- -1892), 327 (3^8) H 

(h) Where a conviction rested very much upon an accused person’s own 
confessions, ho must have the benefit of whatever palliating circum- 
stances he has alleged in making the confessions. Sind Sadar Court 
R. (Cr.), 91 (92), (189Bj. 0 

(37) Qualification of the above rule. 

The ordinary rule in dealing with confessions— to take them as a w'holo, to give 
the person confc.ssiug (supposing there is ik) other evidence against 
him) the benefit of any circumstances that ma} appear in his favour 
therefrom - cannot apply to statements which are diametrically 
opposed to each other, but only where the more favourable view is 
not absolutely inconsistent with the general tenor of the confession. 

24 W. R. (Cr.), 80 (81). P 

(38) Confession to be regarded with caution. 

(a) A plea of guilty, no less than a confession, must be regarded w'ith caution. 

47 P.ii. 1866(Cr.). ' Q 

(b) Where the proof in a case is limited to the confession made by an accused 

person, it is essential that too much strcs.s should not bo laid upon it. 

31 P.R. 1867 (Cr.). ' R 

(39) Relevancy of confessions and depositions made in previous proceedings. 

(a) Where a prisoner made a confession in one case in which he was convict- 
ed, his confessions cannot bo used against him in another case, un- 
less they are deposed to on oath, either by the person who took them 
down or by some one else, who heard them. 10 W.R. (Cr.), 66. 8 
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A Confession.'^— (Concluded), 

(6) A confession made by the accused in a previous proceeding is admissible 
as evidence, if there is proof that the person being tried is the same 
person who made the confession. L.B.R. (1893-1900), 70. T 

(c) The deposition made by an accused person before a Magistrate is not rele- 

vant against him in a subsequent proceeding without any evidence 
of his identity. 11 C. 580 (581). U 

(d) The depositions made by witnesses in a counter case are relevant against 

them, when they are tried as accused persons, but the depositions 
are only evidence against the persona making them. 21 C. 322 ; 3 INI. 
271&12B. 440, • Y 

(c) Evidence given by a person on oath as a witness in a proceeding having 
reference to the same or different matter is admissible against him as 
a confession. 11. v. Chidley, 8 Cox. 3C5 ; Phip. Ev. 4th Ed. p. 246. W 

(40) Waiver not binding in 'criminal oases. 

The contention on the ground of waiver cannot be allowed to prevail in a 
criminal case. 10 B.H.C.R. 197 (498). X 

(41) Admissions by pleader appointed by Court to help accused person not binding 
on him. 

Any admissions that may be made by the pleader appointed by the Court to 
* help an accused person in his defence are not binding on him, because 

the position of a pleader ajipointed by the Court to defend a prisoner 
accused of murder is not the same as that of a pleader whom the accu- 
sed has authorised to act for him. 2 Bom. L. K. 751 (762). Y 

2.-**Made " 

(1) Confession illegally induced not coming under 8. 28— Person immaterial. 

Under S. 24, it does not matter to whom a confession, obtained by illegal 
inducements, is made, provided the case does not come within the 
purview of S. 2vM. 5 JM.L.J. Art. p. 23. Z 

(2) Whether made to person inducing. 

It is immaterial whether it be made to the same person who used the undue 
influence ; 10 B.L.R. Ap. 1, 5 N.W.P. 8C, 3 B. 12, 2 A. 200, A 

IOC. 775. See 5 M.L.J. Art. p. 24. A 

(3) Or to any other person. 

Or whether it bo made to a person other than the one who made the induce- 
ment, threat or promise. 9 B.H.R. 358 and 6 N.W.P. 86. See 5 
M.L.J. art. p. 24. B 

(4) A confession illegally obtained will be inadmissible. ^ 

(fi)--\Vhether made to the Sessions Judge ; 6 N.W.P. 86. See 5 M.L.J. Art. 
pp. 23 & 24. C 

(6) To any Magistrate ; 5 N.W.P. 86, 3 B. 12, 2 A. 260, 10 C. 776. See 5 

MJj-J. Art. pp. 23 & 24. * D 

(c) To any police oflioer ; 5 N^W.P. 86, 3 B. 12.* See 5 M. li. J. art. pp, 23 
& 24. * E 

J(d) Or to any other person, e. g., the Traffic Manager of a Railway ; 9 B.H. 

0. 358. Sec 6 M.L.J. art. 23 & 24. F 

(e) Or the Master of a vessel; 10 P.L.R. Ap. 1. See 5 M.L.J. Art. pp. 23 A 24. G 
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3.—** By an accused person.^ * 

ConfeBsor need not be acoused or in custody when oonfesfiing. 

(a) ITndor S. 24, it does not appear to be neceseary that the person who makes 
the confession should be either accused or in police custody at the 
time of making the confession. 5 M.L.J. Art. p. 24. H 

(1)) The section contains no limiting words, and even reading it in connection 
with the words “ having rofercnco to the charge against th^ accused 
person ” and “ in reference to the proceedings against him,” it docs not 
seem necessary that the confession should bo made after accusation 
and arrest, for the expressions above referred to are themselves not 
restricted to a charge or proceedings actually uii*de or taken at the mo- 
ment of the employment of the inducement, throat or pressure. 5 M. 
L.J. Art. p. 24. I 

(c) An admission of crime, when fairly made after duo warning, is not in- 
admi-ssible simply because, at the time it was made, no formal ac- 
cusation had been made against the party making it. 4 W.K. (Cr.), 

10. J 

(i/) The confcRsioTifl of the accused before the members of the pnnebayet were 
made when they were neither accused nor arrested by the police in 4 
A. 40: see 5 M.L.J. Art. p. 25. K 

(c) The confessing party wa.s not aocu.sed by, nor in the custody of, the po- 
lice, but accused by, and in some sort of custody of, the railway a‘'atho- 
rities in 9 B. H. C. R. 3.58 ; see 5 M. L. J. Art. p. 25. L 

[/) Where a person confessing was neither accused by the proper law autho- 
rities, nor in the custody of the police, though he was accused by and 
under the arrest of, the master of a vessel, his confession was rejected 
under S. 24; 10 B.L.H. App. 1; see 5 "M.L.J . Art. p. 24. M 

— * 7s irrelevant, ’ ’ 

(1) Word “irrelevant” deliberately retained in section. 

The word “irrelevant” in K. 24 seems advisedly retained. There was not the 
* same necessity for excluding statements obtained by improper induce- 

ments, if relevant under other sections, as there was in excluding 
statements made to the Police which might encourage them to torture 
and ill-treat the persons in their custody, 2 L.B.R. 168 (174); Per 
JitrkSf J. K 

(2) High Court precluded from opening question of admisBlbility of confesBion decid- 
ed by trying Judge. 

In the absence of any reservation of the point of the admissibility of a confes- 
.sion under clause 25, or any certificate from the Advocate General 
undv^r cl. 26 of the Amended Lptters Patent, the High Court is preclu- 
ded from opening the question of admissibility which was decided by 
the Judge presiding at the trial. 9 Bom.L.R. 789 (805); per Davor ^ J. 0 

5, - **In a criminal proceeding. " 

Confession irrelevant in criminal proceeding relevant as admission in civil. 

(a) A statement, which amounts to a confession, made under the circumstan- 
ces described in S. 24, and which is excluded under that section, as 
such, in a criminal proceedinq^ may yet be relevant in a civil ^oceed- 
ing as an admission. 5 M.L.J. Art. p. 25. P 
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a crimiaai proceeding* '--(Concluded), 

(b) Whore accused persons made statements to the police regarding the owner- 
• ship of property which was the subject-matter of the proceedings 
against them, these statements were held to be admissible as 
evidence with respect to the ownership of the property in an enquiry 
held by the Magistrate under S. 523, Cr.P.C., 1882, though they 
might be inadmissible against them at the trial for the offence with 
which they were charged. 9 B. 131. Q 

6.—** If the making of the confession appears to the Court.'* 

(1) ConfesBion appeaning to Court as illegally Induced Irrelevant. 

S. 24 of the Evidence Act requires that a confession is to be treated as irrele- 
vant if it appears to the court to have been caused by any inducement, 
threat or promise etc. 9 Bom. L.R. 798 (803); Batty ^ J, see, 

also, per Chandavarkavy J, at p. 799. R 

(2) Word appear ” is imViortant. * 

The as importing judicial discretion. It shows that the Court has to decide 

the preliminary question of admissibility on a consideration of the 
evidence and surrounding circumstances. 9 Bom. L.R. 789 (799) 
(F.B.) ; Pe7' Chandavai'kavy J. S 

(3) Teat of admlsBibilUy of oonfeBslons. 

(а) The question which a Court has to decide when determining upon the ad- 

missibility of a confession is, whether it appears to the Court to havf^ 
been induced by the means mentioned in that section (S. 24). 25 B. 
1C8 (172) =-2 Bom. L.R. 7G1 (766) ; See, also, 6 M.L.T. Art. p. 26. T 

(б) S. 24, whilst requiring the inducemeub to bo offered by a person in 

authority, leaves it entirely to the Court to form its own opinion as 
to whether the inducement, throat or promise was sufliciont to lead 
the prisoner to suppose that ho would derive some ‘benefit or avoid 
some evil of a temporal nature by confessing. 9 B.H.C.R. 368 (3G7). U 

(c) S. 24 of the Evidence Act says that a statement is inadmissible only^if the 

Court qousiders it to have been made in consequence of “ any induce- 
ment, threat or promise.” 11 B, H. C. R. 147 (138). Y 

(d) The question as to whether a confe.ssion has been induced by the influence 

of hope or fear, being of a preliminary nature, is addressed to the Judge, 
who will require the prosecutor to prove affirmatively y to bis satisfac- 
tion that the statement was not made under the influence of an 
improper inducement and who, should any doubt subsist upon this 
head, will exclude the confession, R. v. WamnghwUy 2 Din, C.C. 
447 and R. V. Thompsony 2 Q.B. 12 ; Tay. Ev., 10th Ed., S. 872, 
p. 612. . • W 

(4) ConfetBlon preBumed voluntary, unlesB contrary proved. 

Though it should appear that immediately before an admission was made the 
prisoner was in the custody of another person, the Court, unless some 
roason|existed for suspecting, oollusion, would not compel the prosecutot 
to call such person as a witness or to prove that he did not hold our 
any threat or inducement. R. v, Chios, 4 C. & P. 221 ; It. v. Sioatkins, 

4 C. & P. 548 ; Tay. Ev., 10th Ed., S. 882, p. 623 & Field Ev., 6th 
Ed., p, 99, See, also, 5 M.L.T. Art. p. 25. X 
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6. —** If the making of the confession appears to the Court. ''—{Concluded). 
(5) Duty of Judge when confesBion appears to be illegally Induced. 

(а) Where, upon weighing all the circumstances, the prisoner’s denial and the 

probabilities, it appears to the Judge that a confession had been 
improperly induced, no matter how true it may bo, he is bound to 
exclude it. 8 TJom. L.R. 097 ^1 Cr. L.J. 332. Y 

(б) 7'hougli a confession might have been duly recorded under S. 1G4, Grim. 

Pro. Code, and though, at time of recording it, it might have 
appeared voluntary, yet. Courts may reject under S. 24, a confession, 
where any ground of execution specified in thal S. is made to appear. 
But that it purported to be made voluntarily is a niatter for considera- 
tion of which the accused may be reasonably expected to give some 
.satisfactory explanation. 51 IMt. 1887 (Cr). Z 

(G) High Court declining to Interfere with trying Judge’q discretion In deciding on 
the admlBBlbllity of confession. 

Where the presiding Judge at a trial decided, on his appreciation of the evidence, 
that the evidence did not np2jear to him to justify the exclusion of the 
confessional statements of an accused person, upon any nf the grounds 
mentioned in S. 24, the High Court declined to interfere with the 
discretion exercised hy the trying Judge, on the hare ground that the 
presiding Judge misapprcciated the evidence on the question of admissi- 
bility and wrongly exercised his discretion, and helc^ that the 
confessions could not be excluded from the evidence in the case, but 
must be con.sidered and their value assessed, as evidence properly 
admitted, *to sec whether they wero true confessions. 9 Bom. L.R. 789 
(801) (P. B.) * A 

(7) Burden of proof on prisoner alleging illegal inducement. 

(u) A prisoner, who alleges that a confession was unduly extorted, should 
adduce some proof of his allcgatioiis to the Court. 3 A. 838 ; see 5 M. 

< L.J. Art. p. 25. B 

(5) Courts cannot hold that a confession, which the confessing man has stated 

was voluntarily made, was not so made without some substantial 
ground for so holding. 1 L.B.R. 238 (249). C 

18) Effect of the term “appear” on proof of inducement. 

(a) It may be that this section (24) does not require positive proof, within the 
meaning of S. 8, of improper inducement to justify the rejection of 
the confession. 2 Bom, L.R. 761 (765) --* 25 B. 168. D 

(6) The use pf the word “appears” indicates, it may be argued, a lesser degree 

of probability than would be nece.’'’Bary if “proof” had been required. 
25 B. 168 (172) -=2 Bom, L.R. 761 (765). E 

(c) A Court might pechap.^ in a particular case fairly hesitate to say that it 

was proved that the confession had been unlawfully obtained, and 
yet it might*be in a position say that such appeared to it to have 
been the case. 25 168 (172) — 2 Bom L.R. 761. P 

(d) Still, although very probably a confession may be rejected on well ground- 

ed conjecture, there must be something before the Court on which 
such conjecture can rest, 2 Bom. L.R. 761 (766) = 26 B. 168 (172), 0 
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7.—** To have been caused by any Inducement, threat or promise-'* 

1— GENERAL. 

(1) Confessions to be relevant against confessing person must be voluntary. 

(a) The confession of a prisoner which hus been proved to have been volun- 

tarily given is evidence against him and a conviction thereon was 
upheld. 8 W.R. 53 (54) (Cr.). H 

(b) A verdict based on voluntary confessions is as good as a verdict based on 

the testimony of credible witnesses, if there is no doubt about the 
^ confessions. 25 W.K. (Cr.) 25 (2b). I 

(c) Where a prfsoiicr without any pressure having been put upon him came 

forward and made his statement before the ^fogifetrate, /i?ld it must 
be taben to be perfectly voluntary, and that the circumstances of its 
having been niaclo on solemn afbrination did not render it invalid. 

8 B.H.C.R. 103(10!)). . j 

(fl) A Judge ought to bo satisfied that a confession was voluntarily made, before 
it can be even admissible uie\idcnce. 8 liorn.L.R. G07 -4 Cr.L.J. 
332 , per Aston, J. K 

(r) A confosBioii both voluntary and true, even standing alone, is virtually 
conclusive. Per licamun, J. H Bom. li.lt. 007 — 1 Cr. Ji.J. 332(334). L 
(/) Deliberate and voluntary confessions of guilt, if clearlv proved, arc among 
the most otfcctual proofs ill law. 9 Bom. Jj.K. 789 (801) (F.B) ; Per 
^ Cbandavarbar, J., yefertiug fo Tay. Ev. 1| • 

((/} “A confession in order to be admissible must he free and voluntary; i.c., 
must not bo extracted by any sort of threat.^ or violence, nor obtained 
by any direct or implied promises, however slight, nor by the exertion 
of any improper influence.” A*, v. FcnnvL L.R. 7 Q.B.D. 150; 
Wigm. Ev., ’05 Ed., S. 820, p. 910. N 

{h) “A free and voluntary confession is deserving of the highest credit, because 
it is presumed to flow from the .strongest sense of guilt, and, there- 
fore, it is admitted as pioof of the crime to which it refers. Dut a 
confe.ssion forced from the mind by the llattcry of hope or by the 
torture of fear comes in so ijuestiouable a shape when it is to be con- 
sidered as evidence of guilt that no credit ought to be given to it, and, 
therefore, it is rejected.” WarickshaWs Case, 1 Leach, C.C.p. 298; 
Wigm. Ev.,’05Ed., S. 822, p. 932. 0 

(i) Deliberate and voluntary confessions of guilt, if clearly proved, arc among 
the most effectual proofs in the law; their value depending upon the 
sound presumption that a rational being will not make admissions 
prejudicial to his interest and safety, unless when urged by the 
promptings of truth and conscience. The degrdfe of credit due to 
them must bo estimated by the jury according to tho particular 
circumstanccii of each case. Tay. Ev., 10th Ed., S. 805, p. 608. P 
(,;■) A voluntary confession is admissible ^ to whomsoever it may have been 
made, though it does not appear that the prisoner was warned that 
what he said would be usyd against him, fiay, though it appears on 
tho contrary that ho was not honcarned, R. v. Gibney, Jeb. C. C. 

15 (Ir.) ; Tay. Ev., 10th Ed., S. 881, p. 622. Q 

(k) In assessing the value of a confession as sufficient evidence and finding 
out whether it is true or false, various considerations do and must 
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have been caused by aay inducement^ threat or 
promise, ’ '—{Continued), 

1.— GENERAL.--(CD;i^i;ii^^rf). 

cuter, of which one may be, and generally is, whether it was volun- 
tary or not. 9 Bom. L.R. 789 (801) (PtB.), per Chandavarkar, J, R 
(/) Where certain confessions were admitted in evidence after (hey had 
I)eon proved to be voluntarily made and were then considered along 
with the other evidence, because they wore believed to be true and 
becaubo there was evidence corroborating them, the persons who 
made them wore convicted. 11 Bom. ll.C.R. <242, referred to in Rat. 
Unrop. Cr. C. 952, S 

(m) If a confession is not voluntary and free, it is irrelevant. 22 C. 60. T 

(n) A confession improperly obtained — i.c., by moans of hopes and fears 

caused in ways disapproved by the law--is rejected as evidence. 8 

B. H.C.R. 103 (Cr.). ' U 

(o) Under S. 24, a statement is inadmissible only if the Court considers it to 

have been made in coiir,cqnence of any inducement, threat or promise. 
11 B.H.C.R. 137 (138); Sce5M.L.J. Art. p. 25. Y 

(p) A confession, to bo admitted at all in evidence, must bo proved to have 

been made voluntarily, and not to have been caused by any of the 
means mentioned in S. 24 of the Evidence Act read with Ss. 2b & 20 
of the same Act ; when admitted, it has to be dealt with like any 
other piece of evidence, and acted upon only if it is believed to be 
true. I’cr Parsons, ,/., in Queen- Kvqncss v. Balya Dagdn, Bom. H. 

C. Or. Rifl. 3 of 1898, 17th Feb. 1808 and Rat. Un. Cr. C. 052 ; cited 

in 2 Horn, L.R. Art. p. 183. W 

(q) * This judgment, which for the first time correctly states the law, we think, 

we may justly claim as the direct result of our note.’ By ‘ Lex ’ in 2 
Bom. L.R. Art. p. 163. X 

(r) The remarks made In Imjteratrix v. Balya Dagdu, Cr. Ruling 3 of 1808’ 

Bom. H.C., in so far as they may have been intended to prescribe a 
different pF,ictico, cannot bo accepted as consistent with S. 24, nor do 
they appear to have been necessary for the decision of the case in 
which the disputed confession was accepted and acted upon. 2 Bom. 
L.R. 761 (765). Y 

( 2 ) Right of accused to ask Jury to disregard Confession, not voluntary, even after 
Court admits it. 

It has been decided, in the American Courts, that, after the Court has ruled 
that a confession is admissible, the accused may ask to have the jury 
disregard it, if they think it not voluntary. Income v. Culver, 126 
Mass. 464 ; rAted in 0 Bom. L.R. 780 (801) (P.B.), per Chandavarkar, 

J, ^ Z 

(3) Self-Interest often the source of spontaneous Confessions. 

(a) Spontaneous confessions are often induced by a belief that punishment 
could be avoided and similarfhopes ; self-interest is the source from 
which the act comes* and, such being the ease, an offender should 
nob receive a less punishment than he ordinarily would receive, mere ly 
because, in pursuance of what he considered best in his own iterets, 
he confessed his crime. 1 L.B.B. (288) 245. A 
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7. - To have been caused by any inducement, threat or 
promise. ’’—{Continued). 

1 .— 

(6) Uncivilised cultivators arc not likely to l)C iiNvarc of the cautious mcasiirea 
which the law prchonbca before any man cm be dcpri\cd of his liberty 
when he docs not admit his guilt, and it is not improbable that 
such a person when under arrest may thyik thiit his fate is certain, 
and that the only hope for him lies in either obtaining pardon or a 
less severe punishment l>y confessing and implicating his fellow 
criminals. 1 L.B.U. 238 (‘210). B 

(1) Unsafe to rely implicitly on statements by persons knowing themselves to be 
under suspicion. 

Tt is unsafe to implicitly rely on statements made hy men who knew them- 
selves hi be under suspicion, and to whom it is represented that, their 
only hope of escape consists in telling a stor} by which each m.iy throw 
the blame chiell y on the other, while the corroborative evidence, which 
js only forthcoming after the disclosures, is necessarily of a (jucstionalile 
nature, when it follows closely on conventional lines. 1 IMi. ((Jr.) 1903. 

(5) Voluntary statement, what is. C 

A “free and voluntary statement" was described by Ca\c. J., as one wbich 
was not “ preceded liy any inducement to make a statement held out 
by a person in authority”, ll. i-, Thompson, 2(,>. JJ.1‘2; Steph. Dig.^ 
7th Kd. Art, 22, p. 31 ; Tay. Kv. 10th Ud. S. 872, p. 012 , also, teferred 
fo in ‘20 B 108 A 22 C.lbl. D 

(0) “ Inducement ", scope of. 

(a) The expression ‘ inducement’ is oxtensne onougli to include torture, 
thoiigli no hard and fast rule as to what constitutes an inducement can 
bo laid down. A. A, A \V. Uv. dth Kd., p. 154. g 

(5) Various expressions have liceii held to amount to an “ indiu’cnicnt See 

(iC.W.N. ccxxxvi. • p 

(c) But the principle has been broadly .stated In Krlc, J in /i. (uirncr, 2 
C. A K. 920 (925), as to which sec in/ra, (j 

(h a) Inducement, whether express or implied. 

As to whether the “inducement" must be express or implied, see infra, under 
8, bub-divi.sion 7 («). j| 

(7) Some inducement sufficient to exclude confession. 

It was held that “some inducement" was sulhcicnt to exclude a confession. 
B. V. Taylor, 8 C. A P. 734 ; Wigm. K\.’05 Ed, 825, p. 939. I 

(8) Whenever and to whomsoever made. 

It does not matter whether the accused person is in cUbtody or not, or whether 
the confession i.s made, to a police otlicer or to some one else ; if it ig 
made under the inllucnec of an hiduccmcnt, threat or promise, it is 
irrelevant. 2 L.B.R. 1(^8 (171), • j 

(0) Confession Illegally induced excluded, though successively repeated. 

A very strong effect was given to B. 24, by applying it even to a confession 
made to a police oflicer, repeated before a Magistrate, and repeated 
again before the Sessions Judge— a confession which the report shows 
C 6 d:^ 
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had led to discovery. N.W.P. H.C.R. (1873), p. 8G ; cited in 6 A. 
50U (537) hy Mahmood, d, K 

(10) English decisions to guide in deciding what amounts to inducement. , 

The question what would amount to inducement, threat, or promise, biifticient 
to give the accused grounds to believe which would appear to him 
reasonable, that he would gain some advantage, or avoid some evil of 
a temporal nature, in reference to the proceedings against him, musfc 
bo answered with reference to the English decisions, owing to the 
absence in the Act itself of any indication of what the Legislature 
has deemed suiheient. 5 M.L.J. Art., p. ‘i8 ; referring to 9 B.H.C.R. 

^ 35S. L 

(11) RequisUcs of section regarding nature of inducement. 

With rcg.ird to the nature of the inducement, threat, or promise, rendering a 
confession irrelevant under S. “24, the requisites arc that (1) it must 
be made with reference to the charge against the accused person, and 
(2) siiflicient to give the accused reasonable hopes of gaining a temporal 
advantage or avoiding a temporal evil in reference to the proceedings 
against him. 5 M.L.J. Art., p. 23. *• M 

^12) Personal capacities to be considered in appreciating influence of inducements. 

The age, experience, intelligence, and character of the accused must be taken 
into consideration in appreciating the influence of inducements which 
will invalidate a confession. U.B.R. (1897*1901) Cr. 147 (149). N 

(13) Ground of exclusion of illegally induced confession. 

(a) “The ground on which confessions made by a party accused, under 

promises of favour or throats of injury, are excluded as incompe- 
tent is, not because any wrong is done to the accused in using them, 
but because ho may be induced, by the pressure of hope or fear to 
admit facts unfavourable to him without regard to their truth, in 
order u) obtain the promised relief or avoid the threatened danger, 
and, therefore, admissions so obtained have no just and legitimate 
tendency to prove the facts admitted.” Com v. Morey, 1 Gray. 402 . 
IK} Skate, C, J,, Wigin. Ev. '05 Kd. S. 822, p. 933.,' 6 

(b) The reason of the rulci.s nut that the Jaw supposes that the statement will 

b(3 false, but that the prisoner has made the confession under a bias 
and that, therefore, it would be better not to submit it to the jury. 
Hex V. JJaldry, 2 Den, C.C. 430 ; cited in 9 B.JI.U.R. 368 (367). P 

(c) The object of the rule relating to'the exclusion of confessions is to exclude 

all confessions that may have been procured by the prisoner being led 
to .suppo.se that it will be better for him to admit himself to be guilty 
of an offence which he really never committed.” H. v. Court, 7 C & " 
P. 48G : Wigm. Ev, ’05 Ed. S. 824, p. 937. g 

(d) The rea.son why a confession in sfich a case is not admissible is that in 

law it cannot bo depended upon as true ; for one in such a case may 
say, and is likely to say, that which is not the truth if he tbfnks it to 
his advantage to do so. JR. v. Doyle, 12 Out. 354 ; Wigm. Ev. *05 Ed. 

S. 822, p. 932. D 
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promise.'' — {Continued). ij- 

(e) ** It is not bocnuBo the law is afraid of having truth elicited that these 
confessions are excluded, hut hecauso the law is jealous of not having 
the truth.” It. v. Mansfield ; 14 Cox. C.C. (>30 per C.J.\ 

• Wigm. Ev. ’05 Ed. S. B22, p. 932. , S 

if) “ It is a trite maxim that the confession of a crime to be admissihle 
against the party confessing, must be voluntary ; but this only means 
that iUshall not be induced by improper threats or promises, be- 
cause, under such circumstances, i hc party may have been influenced 
to say what is not true, and the confession cannot be safely acted on.” 
Scott'ft Cnsi\ I D & B. 58 ; Wigm. Kv. 05 Ed. S. 822, p. 932; Phip. 
Ev. 4th Ed., p.212. T 

(g) “ No confession* of guilt shall 1)0 heard in evidence unles.s made voluntarily ; 

for if made under the influence of either ho[>o or fear, there is no test 
of its truthfulness.” State \\ Mhittiehl, TON. C. 350; Wigm. Kv. 
’05 Ed. S. 820. p. 910. U 

(//) The principle upon wbich a confc.ssion is treated as sometimes inadmissible 
i.s that under certain conditions it l)ccomes untrustworthy as testi- 
• iTiony. W]gm. Kv. ’05 Ed. S. 822, p. 981. Y 

[i) The teat of exclusion is: “Human nature being what it is, were the 
* prospects attending confession, as weighed at the time, against the 
prospects attending non-confession, such .as to have created, in any con- 
siderable degree, a risk that a false confessAjn would bo made ; or was 
the inducement such that there was any fair risk of a false confessjon?” 
Wigm. Ev, '05 Ed. S. 824, p. 987. W 

(14) Duty of Court under English Law when doubt arises as to admissibility of 
confession. 

In England, when a doubt arises as to the admissibility of a confession, the 
Court has to decide whether it has been proved anirmativcJy’to be 
free and volunt.ary. This is the law laid down iu the (^)ueeii v. 
Thompson, [2 Q.B. J2) bg Cave, -J. 25 B. J()K(l71)=-2 Bom. L.K. 
701 (701). X 

(15) English Law. 

(a) The question regarding the relevancy of a coufesssion is, “ Is it proved 
affirmatively that the confession was free and voluntary, i.e., was it 
preceded by any inducement to make a statement held out by a person 
in authority ? If so, and the indiicomont has not clearly been removed 
before the statement \Yas made evidence of, the statement is inadmis- 
sible.” It. V. Thompson, 2 Q.B. 12, per Cave, J . ; Tay. Plv. 10th 
Ed. S. 872, p. 612. Y 

{1) It lies on the prosecution to cstabligh, not upon the accused to negative, 
the voluntariness of a confession, the prosecution being bound to satisfy 
itself on that point before putting the stiltcmenl in. R. v. Thompson, 
2 Q.B. 12 ; Phip. Kv,. 4th Ed. p. 242. Z 

• (o) The proposition in the head-note of the report of the case — H. v. Thomson 
^appears, when the whole case is considered, to be too broadly laid 
down, In the case, it is stated that there was ground for suspicion, 
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and, Cave. 7., who delivered the judgment of the Court, says later 
on. “ 1 prefer to put my judgment on the ground that it is the duty 
of the prosecution to prove in case of doubt that the prisoiu^r’s state- 
ment was free and voluntary". A. A AW. Kv. 4th Ed., p. 149. A 

(H>j Indian Law not identical with English Law on this point. 

(rt) Hut in India in deciding whether or not any p^irticiilar confession is 

admissible in esidence, the Courts iiave to be guided by the provisions 

of the law enacted hy the legislature, lb 15. 168 (171) 2 Horn. L.U. 

761 (7(U). B 

(/j) S. ‘24, when fairly eoustrued according to its language, makes it impos- 
sible to contend tb.it the law iii India is identical with the law in 
England, as to the admissibility of a confession, as explained iii 

Queen, v. '/’Jimnpsony 2 H. 12. 2 Horn. L. K. 761 (761) -25 H. 

16S (172). C 

(f) To require as the criterion of admissibility, afrinnatiie proof that a duly 
recorded and certified confession was free and lolinibiry, would not 
be consistent with the terms of Ss. 21 A 21 of Iluj Evidence .jefc, or 
with tlio interpretation given to those sections by Nanahhai. J., in 11 
H.H.C.U. 137, 25 H. 168 (172). „ D 

(17) Inducement must be held out to person in question. 

The important tliTng to note, howoicr, is that unless the iiidiiecmcnt w’lis held 
out, directly or indiicctly, to the person in question, it cannot exetindo 
the confession; in such a case, (liat person has himself chosen to 
allow it to alTect him, and to hope that it will be applied to him by 
ihe promisor, and thus he is hiniscif icsponsible by free choice for 
its olToct, and not the promising person, who cannot be said to have 
held out any inducement to him. Wipm. Ev. ’05 Ed. H. 854, p. 
9S5. E 

(18) But it need not be made directly to him. 

A promise or threat in order to exclude a confes.sion need not be made direct 
Jy to the [insoner. It i.s sufUcient if it may reasonably be presumed 
to have come to his knowledge, provided it appears to have cau.sed 
the confession. 11. v. Thompson, 2 1'-^ ^ Hhip. Ev. 4th Ed. p. 

241, referring to T.ay. Kv. S. 885. E 

(19) Section throws it on paity to get rid of confession alleged to be illegally 

induced. • ^ 

B. 24, which makes a confession, otherwise unobjectionable, iirclcvant if it 
appears to the Court to ha\e been caused by an inducement, seems 
to throw it upon thc^party who has made tho confession to get rid of 
it ; which cannot bo done n\ his own unsupported assertions at a 
subsequent'stage of the procej'dings, 11 15.11 .C 11. 137. ISceG C.W.N. 
ccxxxvi. 0 

(20) Value of confession obtained by illegal means and by means short of that 

Tf a confession were obtained by means of an inducement forbidden by law, it 
would bo inadmissible, but if the measures employed foil short of that, 
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a confcsdion extorted in that way must be unworthy of reliance. U. 
IbU. (1807—1901) (Cr.).. 41 (4ri). H 

(21) Torture and marks of personal violence unnecesBary to render confession irre* 
levant under section. 

It is a mistake to suppose that a confession cannot be irrelcvrijit under S. 24 of 
the Kvidence Act, unless it can be alleged that there was torture^ 
leaving marks of personal violence. Under the section, a confession 
is held to be iirelevant, if the making ot it appears to have been caused 
by any indueoment, threat, or proiniso, etc. '6 Bom. L. XI. 122 (125). 1 

(22) Judge, not jury, to decide voluntariness of confessions. 

Confessions ought *to be excluded unless voluntary ; and the Judge, not the 
jur\, ought to determine whether thcN are so. JUn>nah Mocne, 

21 Ti.J. .'\l!ig. Cii Uiy ; Sec 1) B.H.C.H. 358 (:ir>7). J 

(28) Bare fact of prisoner denying voluntariness of confession puts Judge on enquiry. 

(u) The meie denial by a prisoner of the volnntarincss of a confession puts 
tlio Judge on enquiry and that enquiry should bo conducted with Iho 
same eaic and exactness as tin emjuiry into any other relevant fact, 
before it is admitted on the record. 2 Bom. L K. Art., p. 102. ^ 

(5) The mere fact that a piisoncr puts in a plea of not guilty and denies 
ba\ing made Llie conle.ssion or explains having nitido it by allegation 
of police toitiire, is enough, in itself, to put a Judge upon enquiry, 
and ho then has to decide befoie admitting the conles.sion at all, or 
allowing it to bo looked at, wTiethcr it has been impioperly induced. 
M’bat iaa(jUestion lor the Court, i.e., the Judge has to answei in himne. 
8 Bom. L.R. 097 (099), per Beaman, J. L 

(24) Duty of Judge to exclude confession appearing to hi.n improperly induce^. 

If upon w'cighingall the circumstances, the prisoner’s denitil, and the probabi- 
lities, it appears to the Judge that the confession has been improperly 
induced, no matter how' true it miN l»c, he is Irouud to exclude it. 8 
]iom. Jj.H. 097 (099), per Beaman. •/. M 

(25) Confession cannot be excluded unless Court considers it iliegally induced. 

According to the Indian Evidence Act, a confession is inadmissible, only if the 
Court considers it to have been induced by illegal prcssuic. 9 Bom. 
Jj.U. 789 (799) (F. B.), per Chandarar/car, J. See, also, per lUttin, J., 
at p. 804. N 

(20) But question of voluntariness is only subsidiary In main question of credibility 

Bub the question as to the voluntaiiness of a confession comes in, when it is 
being evaluated, only as a subo^rdinate, though material element, in 
iho main question of the credibility of the pi oof. 9 Bom. L.ll. 789 
(801) (P.B.), per Chanda carle ar, J. • 0 

(27) Duty of trying Judge and High Court as Court of review and reference regarding 
confessions. 

{a) What the presiding Judge at a trial has to decide, with regard to confe.s- 
sions, in the exercise of his judicial discretion, is whether the 
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confessions appeared to him to be t'o/uHlarj/. 9 Bom. Ii.K. 789 (801) 
(F.B) : per Chandavarhar, J. P 

(6) What the Pfifjh Court, as a Court of Review n.ud Roforonce has t® decide, 
where a eoul'cssiou has been "decided by the trying Judge to bo volun- 
tary, is, “ are the confes3ious proved to be true '”’ 9 Rom. L.R. 789 
(801), (P.B.), per CAn/ii/afu/ Aar, r/. ^ * Q 

(28) Value of extra-judicial confessions made to bolster up circumstantial evidence. 

Little, if any, importance should be attached to an extra-judical confession 
often found to bolster up the circumstantial evidence upon which a 
case depends. 9 C.W.N. 474 1470). R 

« K 

(29) No presumption of illegal inducement of confession without evidence. 

But, in the absence of evidence that a confession made by an accused person 
was induced by illegal pressure, no presumption will arise that such 
confession was so induced. 11 B.li.C.R, 137 ; see 5 Art. p. 25. 8 

(30) Statement before Magistrate and Sessions Judge- Statement before Magistrate 

not to be preferred. « 

Whore a statement is made by an accused person at the Sessions Court subse- 
quontly to his making one befoio the Ma.>»istratc, the forfner state- 
ment made before the Magistrate hhould not be given preference to, in 
the absonae of .something to corroborate or show the truth of that 
statement. 21 W.H. (Cr.)49 12B.L.R. Ap. 16 d; 4 C.W.N. 12.9. T 

(31) Allegations of improper influences to be duly enquired into by Sessions Court. 

(rt) Allegations made in a regular and proper manner to the Sessions Court that 
a confession before a Magistrate was preceded by intoxication, 
insanity temporary delusion the inlluence of fear engendered by 
* previous maltreatment of the police or other persons, or of induce- 

ment held out to the confessor of somo reward, should receive duo 
attention and he inquired into, and, if the Sessions Court were to 
refuse to make such enquiry, it would commit a very grave error in 
law and procedure. 8 B.H.C. R. 12(5 (137), referred to in 2 Bom. L. 
R. 7G1 (7G6): -26 B. ICS. U 

(h) It is no legal answer to a demand for an enquiry upon such allegations 
that the Magistrate had warned the accused that it was optional 
with him to answer the questions pub to him or not, although tho 
fact that such a warning had Veen given would bo a legitimate matter 
for comment by the prosecutor. 8 B.H.C. R* 12G (137). Y 

(32) Effect of adding a statement improperly Induced to a confession. 

It is not suflicient to render if confession irrelevant under S. 24 that there 
may have bpen added to it a statement which has been improperly in- 
duced by a threat or promise. S Bom. L.R. 789 (803) ; por Batty^ J, W 

(33) When eonfession improperly induced will be reievant. . 

Any part of a confession induced, as described in S. 24, cannot be relevant, 
except under tho circumstances mentioned in S. 28, 2 L.B.Rf 108, X 
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(34) Long detention and long interval between arrest and confession, effect of. 

(a) For a case where the confe^lsions obtained from accused persons were held 

to bo far from trustworthy intrinsically dwiiig to the facts that an 
interval elapsed between their arrest and the tinie when their state- 
ments were made, and that the men wore improperly treated, see U. 
13.R.4(Cr.) (18U‘2— 189G), 240 (251). . Y 

(b) There is no law, and the intention of the Legislature i.s nowhere expressed, 

that a judicial confession is of no probative value or is inadmissible 
in evidence if the accused who makes it happens to have been arrest- 
ed and in custody for more than any particular period befpre he 
coiifcssos.* L.LMl. (1893-1900), 145(146). Z 

(35) Admissibility of answers to questions by police depends on circumstances of 
each case. 

The admissibility of answers to questions put by police ollicers to suspected 
persons to ascertain the existence of any reasonable ground for 
arresting them must depend upon the circumstance.s of each case. 
liof/crs V. Jlatr/dna, 07 L.J.Q.B, 526; Tay. Ev. lObh Ed. S. 881, p. 622. ^ 

(36) Confession made to one constable after interview with another, when relevant. 

Where an accused pcr.son madtj a confos.sion to orrti constable after an inter- 
view with another, it was held that the prosecution must show the 
absence of an inducement from the former a.s well as from the latter. 
li. V. Stcatkins, 4 C. * 1*. 549 ; Wigm. Ev. 05 Ed. S, 860, p. 991. B 

(37) Confessions held inadroisslble, owing to Police interference. 

(a) Under S. 146, Cr. P. C., 1861, a police officer acts illegally and •impro- 
perly. in offering any inducement to an accused person to make any 
disclosure or confession, and no part of the evidence of the police 
officer as to the discovery of facts in consequence of such confessions 
is legally admi.ssible in evidence. 8 W.H. (Cr.) 13 (14) ; in this con- 
nection, see, also, S. 103 & S. 343, Cr, P. C., 1898. C 

(5) Where the confession of an accused person conflicted with the medical 
evidence in the case and was probably induced by the i)olice, the Chief 
Court declined to confirm a capital sentence based upon it. 3 P.R. 
1867 (Or.). ^ • D 

(o) An admission or confession obtained by the police asking questions of a 
prisoner after ho is in custody will not bo admissible, the police 
having no right to ask the questions. R, v. Gavin, 15 Cox, G5G ; Tay. 
Ev. 10th Ed. S. 881, p. 622. E 

(d) Where a constable, aftci^arrcsting and wa’rning a prisoner, questioned 
him, and read a statement made by a person afterwards called as a 
• witness for the prosecution, the prisoner’s statements in answer were 

held to be inadmissible in evidence. li, v, Male, 17 Cox. 689 ; Tay. 
Ev. aoth Ed. S. 881, p. 622. P 
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(1) Expresfiiona held to constitute inducement, threat or promise invalidating sub- 
sequent confessions. 

(o) ■ ^Vherc an floiiorary Magistrate in the district told the prisoners, “ if you 
confess to the ^lagisl rate, >uu will get ojf’, it wushcld that his posi- 
tion as an Honorar\ ^lagistr.ito gave his statement an air of antjiority 
to the piisoiiois and mo.'it piobahly influenced 'cheir after procccaliiigs. 
I W. It. ((. r.), ‘24 ; See G C.W.N. ccxxxvi. G 

{b) “1 will get you released, if you speak the truth”. 8 W.R. (Cr.), 13. See G 
C.W.N. ccxxxvi. H 

t (c) A piomisc li\ a police officer that ” he would get the prisoner off” is 
clearly a promise and an inducement that will invalidate a confession. 
D W.H. (Cr.), 1(1 (17). I 

(ti) Where the words, “ .>ou had better tell the truth ” where employed, Field 
J. said, ” the use of this language has been repeatedly decided to 
lender a confession luadnii.ssible.” IOC. 770(770); see 5 M.L J. 
Art. p. ‘2'J. ^ J 

(e) Where the conviction c£ an accused peison was mainly based upon a con- 
fcobion alleged to have been made by him to a Deputy Alagistratc, the 
eoiifessioii being piefaccd with the not(‘, ” .After excluding from my 
presence the police officers who biought him, 1 warned the accused 
that W'hat he would s.iy would go a.s evidence against him , so he had 
better tell the truth,” /add, that to tcJl a prisoner that he had better 
tell the truth was a violation of the proMsioii of the law, that the use 
of tills liUiguagc had uecn repeatedly decided to render a confession 
inadmissible and that, in consequence of this inducement having 
been held out to the prisoner, the coiilcssioii must lie rejected. IOC. 
775(770-777). K 

(/) It is no part of the duty of a Alagistratc to tell an aecusc’d person that 
anv tiling he may say will go as evidence as against him. IOC. 775 
(7/0-777). L 

(//) IV) tell a prisoner that, ” if you confess the truth, nothing will happen to 
you ” will taint a confession andc.vuse it to be excluded from evidence. 
5N.W.P. 80 ; s^:e 5 AJ.L.J. Art, p. 20 ; see 0 C.W.N. ccxxxvi. M 

(//.) Certain accused persons w'ere sent before a Magistrate to have their 
statements or confessions recorded. They wore warned by the ]\ragiB- 
trato l)cfore they made their si;atcments, “ not to expect any advant- 
age or disadvantage therefrom T/cld, that the confessions, made 
by the accused after this warning had been given to them, were 
entirely inadmissible in evidence. A.W.N. (1906), 75-3 Cr. L.J. 324, N 
(i) ” Tell me what really happened and I will take steps to get you off 3 

B, 12 ; see C'C.W.N, ccxxxvi. | 0 

(J) The w'ord.s ‘‘ you had better pay the money, than go to jail, and it would 
be better for you to tell the truth ” addressed by the travelling auditor 
of a railway company to a booking clerk charged with defalcation 
were held to operate as an inducement by the suggestion which they 
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carried with them that the prisoner would be certainly sent to jail if 
he did not confess and pay, and that if he did, he would not bo sent. 
9 B.H.C.R. 358 (369). * P 

(k) Where a Magistrate informed the accused that, if he made a full confession 
in regard to the stolen property, the Court would take it into considera- 
tion in awarding punishment, and the accused thereupon confessed, 
saying that he would produce the stolen property if the promise should 
he carried out, having regard to S. 163, Cr. P.C., and S. 24 of 
the Evidence Act, bis confession was made in consequence of an im- 
proper inc\ucement and was not voluntary. L.L.R. (1872— J892), 
289 (2001. Q 

(f) Where the superior officer of an accused person, charged with forging an 
educational certificate and with having fraudulently used itas genuine, 
called him up and told him that if the certificate were wrong there 
was no use in denying it and the accused then made a statement, 
that the statement was inadmisbiblc under S. 24 of the Evidence 
Act, ar. the superior officer appeared to have suggested to the accused 
that it would be better to confess. 2 L.B.R. 316(317)^1 Cr. L.J. 
1124 (1125). iT 

(m) The suggestion made to the accused was that it would be better to con- 

fess. IbiiL * S 

(n) Where an accused person had boon induced to make his confession by th(5 

promise of the Sergeant of the Police, confirniod by an oath, to release 
him, his confession was held to be inadmissilde under S. 24 of the 
Evidence Act. U. B.R. (Cr.) (1892—1890), 83 (84). T 

(o) The following arc examples of statements that have been held to invali- 

date confessions. the statements containing either a prohiiso or 
throat U 

“ You had better tell the truth.” 

“ Y’ou had better pay the money than go to jail.” 

“ If you don’t tell the truth, 1 will send for the constable.” 

“ If you tell me where my goods arc, 1 will be favouralde to you.” 
” If you confess the truth, nothing will happen to you.” 

“ 1 only want my money ; if you give me that, you may go to the 
devil.” 

“Tell me what you know about it : if you will not, I can do 
nothing for you.” U.B.R. (1897-1901), 147 (149), (Cr.). Y 

(p) The admission of an accused person^ made on the strength of th^^vesti- 

gating police oflicct’s promise that the accused would escape, if be 
made a disclosure, wo^id bo irrelevant, 'under S. 24 of the Evidence 
Aot, read with ss. 120 148 of the Grim. Pro, Code, unless where the 

admission loads to the discovery of some fact. 8 P.R. (1882 (Cr). W 

(q) A Monigar Magistrate said to an accused person, who requested the 

Mpoigac not to report against him, ” it should have been written 
C 6 U 
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yesterday ; there is a hue and cry against you ; if you speak the truth, 
we would couhiilfc the Head Constable and arrange,” and the accused 
thereupon made a confession ; held that the arrangement was an 
inducement intended to make the accused believe that he would be 
saved from prosecution l»y being taken as a witness instead o/»as an 
acciihod person if ho would confess, and that tVic confession was irrele- 
vant under S. ‘21. ‘26 ^f. :38 (39). X 

(/) “ Hetter confess ” according to Sir iJarncs Peacock, is objectionable, but 
not “ bcttijr tell the truth.” 1 B.Ti.R.O. (Cr.) 2‘2. But sec IOC. 775, 
where a warning by a Magistrate, “ he hij^d better tell the truth,” was 
held to be objectionable. 6 C.W.N. ccxxxvi. Y 

(.s) A confcs.sion made in consef|Ucncc of the accused being told, ‘‘It might be 
better for you to tell the truth and not a he” was held inadmissible ]l. 
V. Bald, 11 Cox, 6SG. Z 

(f) Where a confession was obtained by saying ‘‘ If you tell me where my goods 
are I will bo favourable to you,” the confession was held to he irrele- 
vant. R. V. Cass, 1 liCa. ‘293 n ; sec 6 C.W.N. ccxxxvi ; sec also, 
Phip. Kv. 4th Kd., p. ‘248 : Tay. Kv. 10th Ed. 8. 884, p. (J24. A 
(a) Where a constable told the prisoner who was suspected of the murder of 
her child, that if she did not tell him where it was, she might get 
herself ii/io trouble, and that it would bo worse for her,” a statement 
Ihcieupon made by her to the cimsUble was rejected. R. v. Coley, 10 
Cox. 53(). B 

{v) Where a jMagistratc promised an accused person to do all he could, a 
confession siihseqnciitly obtained was held to be inadmissible. E. v. 
Cooper, 5 C. & P. 535 . Wigm, Ev. 0’5 Kd. S. 830, p. 95‘2. C 

[ic) Where a person was told that what he said might be used in his favour at 
the trial, Coleridge, J. observed that there could not bo a more direct 
mduecnient to a man to make a confession. II. v. Drew 8 C. & P. 
140 ; Wigm. Ev. O' 5 Ed. 8. 837, p. 953. D 

(x) The fact of any person telling a prisoner that it wguld be better for him to 
confess would alwajs exclude any confession made to that person. R. 

V. Viuin, 4 C., it P. 543 ; Tay. Kv. JOth Ed. S. 874, p. 615. E 

(//) Where a confession was obtained by saying, ‘-you had better tell where 
}ou got the property,” the confession obtained in consequence was 
held not to be admissible. R.^\. Dunn, 4 C & P. 54.3. F 

(r) Where a countable said, ‘‘.she had better tell the truth or it would lie 
upon her”, a confession made by the accused in consequence of that 
statement was excluded from consideration. R. v. Enoch, 6 C. & P. 
530: per I'arke, J \ Wigm Ev. ’05 Ed. S. 832, p. 046. 0 

(ua) Where a coiifeSsiou was obtained by saying,” You had better tell the 
truth, it maj be better for you,” held, the confession was not admis< 
bihlc. [{. V. Fennell, L.H. 7 Q.B.D. 147. , H 

(bb) A confession made in consequence of being told that if a prison- 
er did not teli the trutb| the constable would bo sent for to take 
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hor, was excluded. /?. v. Hearn, I C. & M. ; VVigm. Ev. ’05 
• Ed. S. 83*2, p. 940; Phip. Ev. ^Ith 249. I 

[cc) “Tf you don’t toll tbo truth, I will soiid for the constable to take you”. 

tt. V. Hearn, 1 C. A M. 200 tV: /i. Richards, 5 C. Sc B. 31H ; see 

(i C.W.N. ccxxxvi. J 

• 

(dd) “1 only want my inoncj ; if you give me that you may go to tbo 
devil”. H. V. Jones, H. & It. 152. sec (5 C.W.N. ccxxxvi, K 

{ec} Where a oonfossion was obtained by sajing, “ you had better tell all you 
know”, the confession so ootained was hold inadmissible. JL v. 
Amfys’/on, !• C. A' P. 387. * L 

{ff) Where tho accused’s husband was told to toll the truth'’ in the presence 
of tho arresting constable, it was hedd that the confession was ex- 
cluded on mixed grounds, it. v. Jja'^ffher, 2 C Sc K. 227 ; Wigm. Ev. 
’05 Ed. S. 832, p. 940; Tay. Ev. JOth Ed. S. 879, p. 014; Pbip. 
K\. 4lh Ed. p. 243. M 

* ii^O) Where a person was iniimid..tcd, at the time he was induced to confess, 
to ho given into custody, without anv ohenee being then specifically « 
* charged against him, imt the nature of the charge was stated subse- 
quently, and ho made a confcs.sion, the confession was held to ho 
irrelevant. R. v. Liichhiost, 23 L.J.iNI.C.* IS; Jay. Ev. 10th Ed. 

S. 879, p. 019. N 

{hit) ” If you don’t tell me, I will give you in charge of the police till you do 
tell mo”. R. V. huckkiirst, l)eai>', C.C. 215 ; seoG C.W.N. ccxxxvi. 0 
(u) A servant in the custody of a constable said to her mistress, “if you 
forgive me, 1 will tell the truth .” and the inistre.ss replied, ” Anne, 
did you do it.’” A confession made in consequence was held to bo 
inadmissible. R, v. Mansfield, 14Cc)x.;o.39 ; Phip. Ev. 4th Ed., p. 248. P 

(})) Where a follow-prisoner in the presence of the arresting constable exhort- 
ed ail .accused person to confess, the confession was held to be exclu- 
ded. H. V. Millcn, .3 Cox. C.C. 507 ; Wigm. Ev. 05 Ed. S. 829, p. 
942 ; I’hip. Ev. 4th ICd., p. 243. Q 

{kk) A confession induced by a proini.se or threat from a persoii in authority 
to the effect, “ it is of no use to deny it, for there arc tho man and 
tho boy who will swear that they saw you do it ” was held to be 
irrelevant, li. v. Mills^ 0 C. A P. 146 : Phip. tfv. 4th Ed. p. 247 ; 
Tay. Ev. 10th Ed, S. 884, p. 024 • see also C.B.R. (1897—1901), 
Cr. p. 147 (149). R 

(II A confession procured by telling the j^risonor that “ I should be ohlj|ed to 
you if you would tell us what you know about it; if you will not, of 
course, we can do nothi|jg”, was held to ba irrelevant. R. v. Patridc/e, 

7 C. Sc 1\ 651. 8 

(pim) “The watch has been found, and if you do not tell me who your partner 
was, I will commit you to prison”. K. v. Parratt, 4 C. & P. 670; 
Tay. Ev. lOfch Ed. S. 884, p. 624. T 
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(nn) Where a confession is obtained by a threat to send for a constable if the 
accused do not give a more satisfactory account, the confessipn made 
in conseq'uonce was held inadmissible. R. v. Richards, 5C. & P. 318. U 
(oo) Where a constable told an accused person that he had better not add a 
lie to the crime of theft, it was held that the confession was vitj^ted. 
R, V. Shepherd, 7 C. A P. 570 ; Wigin. Kv. ’ 03 Kd. S. 83S, p. 954. Y 
(pp) Where a prisoner was told by a person in authority that, if she would 
confess the crime, she would have her liberty, her confession was held 
to be inadmissible. R. v. Simpson, 1 Moo. C. C. 410 ; Wigm. Ev. ’05 
, Ed. S. 83G, p. 9;Vi. ^ W 

(qq) A confession obtained bv' telling the prisoner that he had better split, and 
not suffer for all of them, was held to be irrelevant. 2t. v. Thomas, 6 
C. & V. 3.53. X 

(rr) Where the employer of a prisoner told bis brother, “ it will bo the right 
thing for him to make a clean breast of it,” held, not only that this 
inducement would exclude but that it might be inferred to have 
reached the prisoner. R, v. Thompson, 2 Q.B. 12 ; Phip. Ev. 4rti Ed. 
^ p. 249. Y 

{ss) If a confession be procured by a threat to take the defendant before a 
^lagistrate if he do not give a more satisfactory account, a confession 
made in ‘consequence would not be admissible. R, v. Thomson, 

1 Leach, 291. Z 

(//) “ If you are guilty, do confess ; it will perhaps s.ave your neck ; you will 
have to go to prison. Ihuy tell mo, if you did it.” R, v. I’pchurch, 

1 Moo. C. C. 405 ; see C ('.W.N. ccxxxvi ; Phip. Ev. 4th Ed., pp. 

247 A 248. A 

* (uu) Where a confession was made in consequence of a statement — “ it would 
have been Ixitter if you had told at first,” it was held inadmissible. 
R, V. WaVdey, G G. A: P. 175; Phip. Ev. 4th Ed. p. 248. B 

(vv) A confes.sion obtained by saying, ” It will be best for you if you will tell 
how it was transacted,” was held not to bo relevant. R. v. Warringham, 

2 Den. 447. C 

{xcic) Where an accused .person asked, “ If I tell the truth, shall 1 bo hung?” 

and received the reply, “No, nonsense, you will not be bung,” a 
confession made in consequence was held to be inadmissible. 
R,^, Winsor, 4 F. & F. 3G3 ; Phip. Ev. 4th Ed., p. 248; Tay, Ev. 
10th Ed. rt. 873, p. G14. * D 

If it be said to the defendant that it Avill be better or worse for him if 
he do or do not confess, a confession made in consequence would not 
be relevant. 2 EaBt*(P. C.) 659. B 

(2) Other InYalidating agedcies and Influeaorw. 

(a) An admission made y a prisoner, through the persuasions and promises 
of immunity of the police, ought not to be received in evidence, as 
being in direct contravention of S, 14G, Crim. Pro. Code, 1801. 9 
W. R. (Cr). 16 (17). F 
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(b) A confession induced by promising immunity from prosecution of another 

, case is not admissible against the confessor. 12 P.W.R. 07 (Cr.) 

-5 Cr. L.J. 437. » 0 

(c) Where a prisoner was stated to have made a confession immediately after 

ho, along with others, had been threatened by a witness with a 
loadefl rifle, hvid, that the statement of the witness to whom the 
prisoner was nlleged to have confessed was inadmissible in evidence, 
it being immaterini that the threat was not made to extort a con- 
fession, but to suppress an attempt at mutiny. 10 B.L.R. Ap. 1. H 
{d) Where an accused person was illegally arrested wilhout a warrant, 
a coTifiission sutsequeutly made was held to be irrelevant, [i. v. 
Ac/croyd, 1 Lew. C.C. 49, Phip. Ev. 4th Ed. p. ‘iirj. { 

fc) Where a confession was obtained In false prctcncos and fraud, it was held 
not to be voluntary and not to bo admissible in evidence. Cook v. 
The state, 40 Am. St. R. 7f)« ; Tay. lOv. 10th Ed., S 881, p. C‘2l. J 
^ (/) Where an accused person made a oonfe.ssion under circumsta*nces which 

caused him to infer that it would bo better for him to confess, held, 

^ his confession was not voluntary. rj.H.R.(1893 — 1000>, 52(64). 

({?) When there is no judicial proof of the guilt of an accused person, it is 
illegal to rely upon an unreliable or suspicious confession, or a confes- 
sion which is open to the grave suspicion o*f having been produced by 
the ill treatment of the police. 21 P.W.R. (1907) (Or.). L 

(A) Whc'rc a Magistrate, as a prosecutor, holds out promises to prisoners as an 
inducement to thorn to confess, ho act.s w ithout duo discretion, 1 W. 

R. (Cr.) 24. M 

(i) Where the hand bill olloringa rew'ard for evidence was hung up from the 

Magistrate’s oftico and its contents were known to the accusoJ, who 
was desirous of giving evidence, hi.s statements .subsequently made 
were excluded. H. Pdackbiini, G Cox. 337; Wigm, lOv. ’05 Ed. 

S. 835, p.951. H 

(/) Where there was every reason to believe that the statemont.s of an accused 

person were made in consequence of inducements or promises within 
the terms of S.24 of the Evidence Act, it was held that he could not 
be convicted on his own statements. 21 C. 042 (6f>0). 0 

(3) ExpresBion'^Ull the truth’ ’ is not e^ual to inducement to confess falsely. 

(а) But it can hardly be said that telling a man to be sure to tell the truth” 

is advising him to confess what he is really not guilty of. H. v. Court, 

7 C & P.486; Wigm. Ev, '05 FA. S. 832, p. 947, see also 9 B.H.C.R. 
358 (367). ^ P 

(б) It seems to have been supposed at one time (bat saying ‘ tell the truth ’ 

meant in effect ‘ tell Iteeva, L.H. 1 C.C.R. 363 ; Wigm. 

Ev. ’06 Ed. S. 832, p, 947. Q 

• • (c) Telling a person that he had better tell the truth is very different from telling 
him that ho had better confess, when you do uot know whether bo is 
innocent or guilty. X B.L,K.O.Cr.l6. R 
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(4) Technical nature of you had better’*. 

The* woedri ‘‘you hiul hotter**, scoui to have Jicquired a sort of technical 
iTH‘aniii»'.^Por Ivelly, C.lh. in h. v, Jfnvis, L.U 1 C.C.K. 9G ; Phip. 
Ev. 4bh Ed. [). 210. S 

(5) Explanation of the expresaion you had better”. ^ * 

The assurance that “ yon had better confess” is an exhortation which might 
turn the balance, in the breast of a guilty person, between .silence 
and confession ; Imb with an innocent man that is too extraordinary 
a supposition to iustify any cvidontiarv rule of exclusion. Neverthe- 
. less, this has alwa\s hcini held to be a viti.iting inducement under the 

rule that “ any induccmom however slight”, is snllicient to oxclude. 
Wig 111 , Ev. ’05 Kd. S. 83S. p. 951. T 

(0) FOiOta held not to constitute illegal inducement, etc. 

(0) A confession induced by a conditional promise with reference to the charge 
« has been hold, though not unitormly, to be adiuissiblc if the pri.soner 

has violated the condition. R, v. Jtitiley, 2 Stark, Ev. 3rd Ed. V;3n ; 
Pliip. Ev. 4th ]0d„ p. 244. U 

(b) Fear alone, without threats, will not make a confession inadmi.ssible R, v. 

UoniCf 137 Scss. Pap. C.C.C. 220; Phip. Ev. Ith Ed., p. 244. Y 

(c) A confession malic when drunk was liold to be relevant. R, v, Spilsbnry, 7 

C. <fe P. 187 ; 'Fay. Ev. 10th Ed. S. 481 , p. (320. W 

(d) A confession ii.duced by a pioniise of secrecy will not bo excluded from 

evidence. R. v. Sluur 0 C. A P. 372 ; Phip. I'lv , 4th Ed. p. 244. X 

(e) It is admissible and pr.:)per to warn a jn’isoncr, in general terms, that any 

confession he may inako \v ill be used against him at the trial, and 
* can do him no service, i". v. /listed, 10 Cox. 16 (Hawkins, J.) Tay. 

l':v. 10th Ed. S. 8S2, p. 622. Y 

(/) Where an accused person was merely exhorted to speak the truth, held, 
that a mere exhortation of the kind could not be construed into an 
iiiducciniint, threat, or promise, and, least of all, into an inducement 
to make a false confc.ssion and that it was noi- enough to reject evi- 
dence of a coiifc.ssion, not otherwise improperly induced. 9 P.K. 1894 
(Cr.). Z 

{(j) A confession induced by moral or religious exhortation, as by a Chaplain, 
will jiot be excluded. R. v. dyiham, I Moo. (J. 186; Phip. Kv. 4th 
Ed., p. 244. ' A 

(h) A confes.sion induced by mor.il or religions exhortation b> persons other 
than a Chaplain, will not be excluded. R. v. Jarvis^ L.R.l C.C.R. 96 ; 
J’hip. ]*lv., 4Lh Ed., p! 244. B 

(1) Where a police ottiter read over to ai\»accused the statements taken by him 

fiom other .accused, and then told him, “I know the whole thing now,” 
and the prisoner thereupon made a statement in consequence of 
which he was arrested and taken before a Magistrate, before whom his 
confession was recorded, held, that it was impossible to hold that the 
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confession was not free and voluntary, and that a confession recorded 
under such circumstances was perfectly stdniissiblc. 3 Bom. L.R. 
404 (400). G 

U) Where the question was whether the words used hy a Subdi visional 
IMagiiitrate, “ it is of no use your trying to get out of it, you were 
seen with a pair of shoes,” to an accused person charged with criminal 
broach of trust were siihicient, under S. of the Evidence Act, to 
invalidate his confession, Jicldt though the language used, interpreting 
it most favourably to the accused, might be considered sufficient to 
overcome the mind of an uneducated and inexperienced boy, ft was 
not suilicicnt Lo overcome the mind of a man of the age, eX2>erieiice, 
education, and position of the accused so as to induce him to make a 
confession vvhich, he must have well known, would, at the very least, 
have led to his cxqnilsion from (lovernnicnt service, and, therefore, 
the confession was held not to be invalidated. U.B.R. (Cr.), (1897 
—1001), 147 (110). D 

(Jc) Whore a constable told a prisoner that he need not say anything to 
« criminate hinisclf, but that his st.itemcnt would be used against him,* 
held that this was no inducement. Jl. v. Baldnj, ‘2 Den 430 ; Steph. 
Dig. 7th Ed. Art, 22, p. 30. ^ E 

(0 Where a coiifcssioii was made by an accused jierson after a constable in the 
jail told him that his accomplice had been taken into custody — which 
w'as not the fact— but afterwards, on being cited as a witness for the 
prosecution, the accused denied all knowledge of the case, the con- 
fession was' held to be relevant .igainst him when he was afterwards 
tried for the olTciicc itself. 11. v. JJaflct/, 2 Stark lilv. 13 n- Tay. 
Ey. lOlhEd. S. 881, p. G2J. F 

(ill) Where a turnkey proinixsed to post a letter, given to him by a prisoner and 
addressed to the latter’s father, containing a confession, but the 
turnkev, instead of posting it as promised, sent it (>ii to the prosecutor 
held that the confession was a voluntary one, the manner in which 
the letter came into the hands of the prosecutor being immaterial. A’. 
V. J)evr%iujton, 2 C. & J’. 418 ; 'fay. Kv. 10th Ed. S, 881, p. 620. G 

(n) Where a prisoner asked of the jail Chaplain whether any offer of pardon had 

been made to him and the Chaplain replied that there had, but that 
he could offer no induoement to the prisoner and'*that any confession 
must be voluntary, whereupon the pri'soner signed a confession before 
the jusliee, stating he had received no promise or inducement from 
any one, hM, the confession wi^ relevant. v, Dinglcy, 1 C. & K. 
637 ; Phip. Ev. 4th Ed., p. *249. H 

(o) Whore a person charged witlfc murder made a confession on the jail Chap- 

lain reading the Commination Service to him and exhorting him, 

• upon religious grounds, to confess his sins, such a confession was held 

to be voluntary, li. v. Gilhamy 1 Moo. C.C. 18G ; Steph. Dig. 7th Ed. 
Art. 22, p. 32 , 1 
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(p) Where a Magiisbrato, after the examination of the witnesses, told the prisoner 

“ lie sur^ you say nothing but the truth, or it will be takeju against 
you, and may be given in evidence against you at your trial,” a 
sUtcnicnt made by the accused in consequouce, was held to be rele- 
vant. li, V. Holmes, 1 C. & K. 248. , J 

I 

(q) Where or.e of the employers of an accused person took him into his private 

room and said “1 think it right that T should tell you that, besides 
being in the presence of my mother and myself, you are in the pre- 
sence of two police olticcrs, and T should advise you that to any 
questions that may lie put to you, you wilbanswcr truthfully, so that, 
if you have committed a fault, you may not add to it by stating what 
is untrue,” and then after showing the prisoner a letter which he 
denied having written said “ take care, we know more than you think 
we know,” held ‘a confession made after this was relevant, the 
Court being of opinion that the last words used by the master amount- 
ed only to a caution. It. v. Jarvis, L.R. 1 C.C. 9G ; sec Tay. Kv. 10th 
Ed. Si 872, p. 013 3 Bom, L.R. 404 (400). * K 

(r) Where a constable told a prisoner suspected of having stoleji the purse 

of the prosecutrix, “Now is the time for )ou to take it back to 
her,” it \vas held that these words did not render irrelevant a state- 
ment subsequently made to the constable 1 a' the prisoner, as the 
W’ords imported no promise or threat to the prisoner to induce him 
to confess. 11. v. Janes, 12 Cox, 241 {C.C.H.) L 

(s) “ I hope you will tell, because Mrs. (1. can ill afford to lose the money”. 

This expression Icing an adiiionitioii on moral or religious grounds, 
a confession made in consequence was held to bo admissible. It. v. 
Ijloyd, G C. & P. 3U;J; Phip. Ev. 4th Ed., p. 248. M 

(/) ‘‘As a general rule, an exhortation to tell the truth ought not to exclude 

a confession.” It. v. Moore, 2 l)cn. C.C. 528; per Erie, J, Wigm. 

Ev. ’05 Ed, S. 832, p. 047. N 

(tt) Where one pri.soncr had said to another in the presence of the prosecutor 
“ you had better tell ^fr. W. the truth”, a confession subsequently 
made was held to be admissible ; here the probccutor's assent could 
hardly have been implied. It. v. Parker, 8 Cox, 405 ; Phip. Ev. 
4th Ed., p. 243. 0 

(r) Where the mother of a little boy, in custody on a criminal charge, told 
him in the presence of another boy, also charged, and a policeman, 
“you had better as good boys tell the truth,” /kjfd, the confession 
made in consequeiuio was admissible in evidence. 11. v. Reeve, L.R. 

1 C.e.R. 302 ; Tay. Ev. 10th Ed. S. 872, p. 613. P 

• 

(w) Where a confession was induced by neighbours, who had nothing to do 
with the ca.se, and officiously interfered and admonished the prisoner 
to tell the truth and consider his family, the confession watrheld to 
be admissible. R. v. Row, R. R. 158. Tay. Ev. 10th Ed. S. 876, 
p. 616. 0 
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7.— “To have been caused by any inducement, threat or 
promise.* * —(Continued ) . 

2.— VAKIOUS KINDS OF INDUCEMENT, THKEAT 
Oli PKOMISE. — {Concluded). 

(N.B , — The decision docs nut appear to bo more than a decision on the facts 
• of the particular case. Tay. Ev. 10th Ed. ^S. 875, p. 610). R 

(a) Where a prisoner was told, ** I am very sorry for you, you ought to have 
known better, tell mo the truth whether you did it or not,” and the 
defendant replied, ‘ 1 am innocent,’ whereupon the other said ‘ don’t 
run your soul into more sin, but toll me the truth’, a statcraent made 
in consequence was held relevant. R. v. SleenuLUy Dears. & Bell, 

; Tay. ]':v. 10th Ed. S. 87‘2, p. 613. S 

(z/) Where a prisoner asked of a witness, with whom he was in conversation, 
whether Vie had better confess, and the witness replied that ho had 
better not, but ho might say, what ho had to say, to him, for it should 
go no further, a statement made in consequence by the prisoner was 
held to be relevant. It. v. Thomas, 7 C. & P. 345. T 

(s) Where a prisoner under 14 years of age accused of murder was told, ‘ ‘Now 
kneel down, 1 am going to ask you a very serious question, and 1 
hope you will tell me the truth in the prebcnco of the Almighty,” a 
statement made m couseqiicnco was held to be relevant. R. v. Htld, 
1 Uiloo, C.C. 152 ; Tay. Ev. lOtli Ed. S. 872, p. 613. U 

(an) Where a Magistrate told a prisoner that his wife had already coiifes.sed 
everything aud that thcie was a suhicient case against him to send 
a bill before the Grand Jury and asked him what he had to say and 
the prisoner made a confession subsequently, it was held to be rele- 
vant as the Magistrate’s statment merely amounted to a caution. 
2k. V. IVritjht, 1 Lew. 48 & sec, also, R. v. Lonrjf 6 C. & P. 173, 
Phip. Ev. 4th Ed., p. 240. Y 

3.— TENDEK OE PAKDON AND ITS LEGAL EFFECT 
UPON CONFESSIONS. 

(1) Hope of pardon and becoming approver should not be offered to suspected men 

ai inducement. 

Without any certainty that the fads of a ctime could not otherwise be 
ascertained, the too common course of trying to induce suspected 
' men to bid againt each other as to which shoul 1 make the fullest 
disclosure in the hope of obtaining a pardon and being allowed to 
tutn approver should not be encouraged. 4 P.R. (Cr.), 1003. W 

(2) Grant of pardon is a serious step to bo taken on ample grounds. 

The grant of a pardon to a man who implicates himself and others in a 
murder is not a mere incident in a ease to be lightly agreed to as a 
means of saving further trou^de, hut is a serious stop to be taken 
only on ample grounds and with clear recognition of the risk, which 
it involves, of allowiiig an offender to Escape just punishment at the 
expense of possibly innocent men. 4 P.R. (Cr.), 1903, X 

(8) Withdrawal of pardon also a serious step. 

But where the circumstances justify that stop, the withdrawal of a pardou 
"'is an equally serious measure, the necessity for which cannot 
c 7 45 
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7.—'* To have been caused by any inducement, threat or 
promise - (Conlinned). 

;i~TEI\DEK OF PAKDON AND I'lVS LEGAL EFEECI 
UPON CONFESSION ^.—{Continmd). 

ordinarily be determined until the trial has been completely held. 
4 P.R. tpr.), 1903. ‘ Y 

(4) Tender of pardon by Local Government U no illegal inducement, etc. 

The tender of a pardon by the Local (fovernment, though of doubtful vi^Udiiy 
in law, can in no way be regarded as an 'inducement or threat 
illegally held out to an iccused person to disclose or withold any 
matter within his know ledge. 5 C.L.J. 224- 5 Cr. L.J. 142 (145). Z 

(5) ConfeBBions made under promieeB and hope of pardon held relevant. 

(a) A coiifession made under a promitc of pardor. may be relevant under S. 
339, Cr.P.C. 2 A. 2Gu & 1 B. GIO, referred to in G C.W.N. ccxxxv, A 

(5) Where a ^lugistrato attempted to induce a confession by proiiusing an 
accused person to try to get him a pardon if he should confess, and 
afterwards news from the Secretary of State to the Magis^ate that 
no pardon could be granted was communicated to the accused person, 
who subsequent!) made a confession, the confession was held to be 
voluntary, li, v. Cletces, 1 C P. 221 ; Stoph. Dig. 7th Ed. Art. 22, 
p. 32. « B 

(c) Where a piisonor made a confession in the mere hope and with the view 

of being permitted to turn King’s ovidencet it would not be sufliciont 
to exclude its being used against him ; to exclude it, it must be shown 
that a hope of pardon was held out by some person in authority and 
that the prisoner acted upon it. 11. v. JJeriyaUy Tr. Cir. R. 1T7 ; Tay. 
Ev. lOlh Ed. S. 881, p. G21. C 

(d) Where a person has forfeited his pardon after giving evidence in the 

preliminary enquiry, it is not ncccessary that he should be examined 
as a witness in the Sessions Court. Consequently, his incriminating 
statement made before the Magistrate is relcvect against him, 
although he has not been *>0 examined. T.B.K. (1907), 4th Quarter, 
Criin. Pro. Code, 7 (10), following 24 M. 321. D 

(6) ConfesBionB made under promiBcs and hope of pardon held not relevant. 

(a) A statement made by a prisoner under a promise of pardon is no evidence 
against him. 8 W'.R. 53 (54) (Cr.). E 

(5) The confession of uii accused person made before a Magistrate is irrelevant 
under S. 24 of the Evidence Act, when the police told him' that 
he would get a pardon if he 'would make a confession, and he made 
that con (cfcsion under the hope of obtaining pardon. 1 A. L.J. 110 (112). F 

(c) Where a police constable admitted that he told his prisoner that he 
would ask the Magistrate to pardon him, if ho told the truth about 
this and other cases, ftcld that there was a direct inducement proceed- 
ing from a person in authority, which was sufficient to give the 
prisoner grounds, which appeared to him reasonable, for supposing 
that be would be pardoned if he confessed, and that the oonfesBion was 
bad under S. 24 of the Evidence Act. L.B.H. (1872—1802), p. 806 
(807). " 0 
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3.— TENDER OP PARDON AND ITS LEGAL EFFECT 
UPON CONFESSIONS.— 

(q) Where a Magistrate ten^crerl a pardon to an accused person, alleged to 
have been ooncorned witli ©tlior persons in the commission of certain 
offences— none of which was oxcliisivoly* triable by the Court of 
Sessions — and such person was made an approver and examined as a 
witness for the prosecution, held, that his statement was irrolovnnt 
and ifiadmissihlo with reference to S. 344 of the Grim. Pro. Code, 
1872, and S. 24 of the Kvidence Act. 2 A. 2G0 (262). H 

(e) An accused person made a detailed confession to a Magistrate implicating 
himself and others. It was duly recorded. Subsequently, before the 
committing Magistrate, he admitted the statement to be correct, but 
stated that he made it, as the Police Supeiintendent and the ISIagis* 
trate had told him that the JlisLrict Magistrate had promised him a 
pardon, and the ISIagistrate to whom the confession was made al.so 
.admitted that. Held, under S. 24 of the Evidence Act, the confes- 
sion was inadmissible owing to the inducement which the Magistrate 
held out, it being immaterial that the ^Magistrate to whom the con- 
fession was made had no autliorily for wliat he said, and though what 
he said did not amount to a promise of pardon. 1 P.R. 1899 (Cr.). 

(/) Though, when the committing Magistrate told an accused person that he 
could not get the x>ardon which the ^Magistrate, before whom the 
accused made the confession ou his making a promise of pardon, had 
promised, the accused adhered to his original confession without 
however repeating it, held ho was under the influence of the induce- 
ment. 1 P.R. 1809 (Cr.). J 

{q) a pardon given to an approver was withdrawn before the trial was com- 
pleted. A statement made by the approver was held not to be relevant 
against him, or against any body with whom he was being Jointly 
tried, as such statement was inadmissible under S. 24 of the Evidence 
Act, in spite of the spcci.il provision of S. 339, cl. 2, Cr. P.C, 1898. 4 

r.R. 1903 (Cr.). K 

. : (/i) The deposition of an accused person, jointly tried with another, before a 
2ilagistrate, where the former w.as offered a pardon under the pro- 
V isions of S. 337 of the Crim. Pro. Code, was held to be inadmissible 
as a confession because, inter alia, it was irrelevant under S. 24 of 
the Evidence Act, it havmg been made after the tender of pardon. 
22 C. 50(73). ^ L 

(i) Where a pardon is revokeef at any stage before the final trial and where 
proceedings arc in consoquonce taken again.st an approver before he 
has had the full oiiportunily which the haw requires of giving his 
evidence at that trial, no part of his earlier statement as an approver 
can be utilised against himself, much Ic^s against any one with whom 
' ‘ he is being jointly triefi. 24 P.R. (Cr.), 1902 ; referred to in 4 P.R, 

(Cr.), 1903. M 

\j) A confession, made by a person charged with the murder of another, in 
consequonco of a notification, issued by the Secretary of State, pro- 
mising a reward and pardon to any accomplice who would confess, 
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7.— *To have been caused by any inducement, threat or 
promise. ' ^—(Continwd } . 

3.— TENDER OP PARDON AND ITS LEGAL EFFECT 
UPON CONFESSIONS.— 

which was brought to the knowledge of the accused, who, under the 
hope of being pardoned, made it, was held not to be voluntary. li. 
?j. Jlosirfll, Car S: Marsh, 5S4 ; Steph. Dig. 7th Ed. Art. 22, p. 32. N 

4._C0NFESSI0NS subsequenti.y retracted. 

r 

(1) SuspiolouB character of confessions retracted at trial. * 

(a) Confessions which are supposed to bo the offspring of penitence and 

remorse, and which neverthclops are repudiated . by the prisoner at 
the trial, must always be open to suspicion. Jl, v. Thompson, 2 Q.B. 
12 (18) ; referred to in 22 C. 104 ct 25 B. 108 ; see, also, 1 L.B.R. 
2 38 (248). ' 0 

(b) It is remarkable that it is of very rare occurrence for evidence of a confes- 

sion to bo given when the proof of the prisoner’s guilt is otherwise 
clear and .satisfactory, but when it is not clear and satisfactory, the 
prisoner is not infrequently alleged to have been seized with the desire 
born of penitence and remorse to supplement it with a confession, a 
desire which vanishes as soon as he appears in a Court of Justice. Ibidi 

cited ml L.B.li. 238 (248). P 

( 

(2) Retractation of confessions often follows confession. 

The fact that thc.retractation of a confession follows the confession immedi- 
ately as a matter of course is an endless source of .anxiety and difficulty 
to those who have to see that justice is properly administered. 6 A. 
509 (543) (F. B.). Q 

(3) Retracted confession should carry no weight. 

A retracted confession should carry practically np weight as against a person 
* other than the maker, it is not made on oath, it is not tested by cross 

examination, and its truth is denied by the maker himself who has 
thus lied on one or other of the occasions. 5 C.W.N.670 ^671) = 28 C. 
(189(091) . R 

(4) Retractation of confessions and assertion of ill-usage should not be taken ai 
invariably untrue. 

It would be a most perilous doctrine for the subject were Courts to sanction 
the supposition that the retractation of confessions and assertion of ill- 
usage as their producing cause, arc so invariably untrue as to warrant 
Courts of Justice in rigidly closing their ears and refusing to entertain 
or investigate that assertion.^ 8 B H.C. R. 126(138). S 

(5) Retracted confessions require corroboration. 

{a) Retracted confessions require corroboration before they can be admissible. 

12B.L.R.App.l5. T 

(h) A confession m!ide before a magistrate, though subsequently retracted in 
the Ses.sions Court, is relevant against the maker — 8 W.R.(Cr.) 40 — 
but it is unsafe to convict without corroboration. 2 C.L.R.182. ^ 

(c) Where the accused were convicted solely upon their confessions before tbe 

jiragistrate, tudd, there being absolutely no oorroboration whatever of 
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' 7.--** To have been caused by any inducement, threat or 
promise. ’'—(Continued), 

4.— CONFESSIONS SUBSEQUENTLY 
KETRACTEl).~(CD??^i^Hi^(7j. 

those confessions, and thcro being admitted miscouduot on the part 
of the police and the confessions being also subsequently retracted, 
the conviction of the piisouo.rs was illegal. • 2 C.Ii. R. 1.^2(133). Y 

(d) Where a confession of the accused, charged with offences under Ss. 372 and 
.373 of the Penal Code, was adduced in evidence of the existenoe of the 
guiltj’ knowledge or intention required under the sections, the Court, 
considering the circuinstancca under which the confession was made 
and subsequently retracted, held it unsafe lo find the existence of the 
guilty knowledge or intention solely upon the basis of that confession, 
although the confession of theacensed affords the most direct evidence 
of the existence of such an intention. 22 C. 104(172) . * W 

(c) When a statement in the nature of a confession is repudiated before the 
Sessions Court, it ha.« long been settled in the Calcutta High Court 
that jt is never safe to lelv upon a statement so made, unless materially 
corroborated. 4 C.W.N.129=^27 C.295 ; cited in 4C.W.N. ccxvi, and 
in 1 L.B.R. 238(240). X 

(/) The very fullest corroboration is uocossary in a case of retracted confession, 
far more than would be demanded for the sworn testimony of an 
* accomplice on oath. 5 C.W.N,070(G7I). V 

(g) And a conviction based upon an uncorroborated and retracted confession 

of an accomplice is improper and bad. 5 O.W.N. 070. Z 

(h) A confession, though made voluntarily by an accused person before a 

Magistrate and subsequently retracted, is not sufficient by itself to 
justify .a Court of Sessions in acting upon it. Queen- Empi'ess v. 
Balya Dagdft, Bom. H.C.Cr. Rnl. No. 3 of 1898. Rat. Un.Cr.C.,p. 
952 A 

(i) It is unsafe to rely and act upon the retracted confessions of an Accused 

person unless, upon a consideration of the whole evidence in the case, 
the Court is in a position to come to the unhesitating conclusion that 
the confessions were true ; that is, unless there is reliable independent 
evidence to corroborate the statements. 18 A, 78 (81). B 

(/) It is not safe to convict an accused person on his retracted confession, 
standing by itself luicorroborated. 3 P.W.R. 1907 (Cr.). C 

(/.) Where the accused made :i detailed confession before the Committing 
Magistrate, but, when bis examination was read over to him, retrac* 
ted his confession orfc the ground that it was the consequence of ill- 
treatment, hold that, there being no , admissible confession on the 
record and nothing to corroborate the evidence of the approver on any 
material part of the case, bb conviction and sentence should he 
reversed, 9 B.H.C.R. 341 (.345). D 

(/) An accused person mado»a confession after he had been under arrest for 
7 days. There was reason to believe that he made the confession in 
consequence of a pardon tendetod to him. He subsequently retracted 
the confession before the Sessions Court, saying that he made the 
confession as be was threatened and confined, but did not mention 
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. promise. * *—{Coniimied), 

4.— CONFESSIONS SUBSEQUENTLY 
Kl^TRACTEl).— (Confi/med). 

any pardon hjiving been offered to him. Held, there must have been 
some nioti\e for the accused changing his mind and confessing, after 
ho bad U en under arrest for 7 days, and that his confession, recorded 
under S. KU, Cr. l\C., was inadmissible under S. 24, Kvidence Act. 
L.H.tt. (18ai-1900). 7 (D). ^ E 

(?») All accused person, long after the occurreuco of nf dacoity, made a state- 
iiiont in the nature of a confession liof^re the police — twice repeated 
before a Magistrate-— accusing ail the co-accused, but alleging that, 
much against his will, he wasindiu'ed to accompany the robbers to 
the scene of the crime witnessed by him and that he took no part in it* 
Befoic the Sessions Court, he said ho wa& tortured by the police till 
he consented to denounce the persons named to him, and that they 
promised to get him off if he would do so. Jfeld, that the statement 
was inadmissiblo, as an inducement of some kind must have been 
used before ho would make the staLernents which ho did before the 
Magistrate. S.C. 153. (Oudh) sco, also under S. 30, inpa. P 

(ii) Where an accused person made a confession before a Deputy Magistrate 
which ho subsequently retracted before the Sessions Court, and the 
confe.s.sion was not corroborated by any witness for the prosecution 
upon some material points, held it was unsafe to found a conviction 
upon a refracted confession, not corroborated upon material points 
by cicdible and independent evidence. 1 O.C. Sup. 13. Q 

(o) Where the statement of a person in the capacity of an approver had been 

made under a condition not fulfilled, viz., that ho should be examined 
at the trial, if the prosecution was not prepared to treat him as a wit- 
ness, preferring to deal with him as a co-accused, his retracted state- 
ment would be irrelevant under S. 24 of the Evidence Act, notwith- 
standing the special provision of cl. 2 of S. 339, Cr.P.C., 1898, 4 P. 

R. 1903 (Cr.). H 

(p) Whore certain accused persons had been convicted upon a confession 

made by one of the co-accused, which confession had been made before a 
third class jMagistrate and retracted at the enquiry, their conviction 
was set aside. HO P.L.R. 1905. 1 

(q) A girl of 15 was suddenly charged with murder and was kept in thecustody 

of the police for some time. She complained that she was beaten and 
on the next day confessed before a JMagistrate, but subsequently re- 
tracted that confession. Held, having regard to the circumstances 
under which the confession was made, it was not trustworthy. 0 C. 
W.N. :m J 

(r) Where a prisoner had withdrawn all the confessional statements made by 

her, it was held to be necessary to examine the evidence and see if 
there was rcliahlo independent' evidence to corroborate, to a material 
extent and in material particulars, the statements contained in the 
withdrawn confessional statements. It no such corroborative evidence 
existed, then the contradictory statement of the prisoner remained 
and doubt existed as to which statement was true, and the confessional 
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4.— CONFliSSIONS SUBSEQUENTLY 
UKTRACTEl).— 

slatCDien^s could iiofc be relied on againsb the xirisoncr. 10 M. 205 
(300) ; cited in 1 L.ll.R. 238 (245). K 

(s) The fact that, after the first confessional statement, a prisoner made several 
others subsequently to the same clTccl. including the confessional 
statcAient made at the trial, cannot be accepted as a corroboration of 
the prior statement, as such subsequont statements themselves 
required corroboration as they were withdrawn. The motive which 
induced the prisoner to make the first confessional statement may 
have induced her to make all those made subsequently. 10 M. 205 
(310). • ‘ • L 

(6) Bombay High Court treated value of retracted confession as a matter of prudence. 

The Bombay High Court, while fully conscious of the need of caution in deal- 
ing with retracted confcs.sions, has refrained from laying down any 
binding rule, but treated the value of a retracted confession more as 
a matter of prudence than of law. Per Jardinc, J. lU B. 728(730). M 

(7) Retracted, but voluntary, confession may be acted upon. 

Where a retracted confession ks proved to have been quite voluntarily made, if 
cau be acted upon along with the other evidence m the case, 19 B. 
728 (731). . If 

(8) Retracted confession relevant if Court satisfied of its voluntariness and truth. 

(rt) A confession of an accu.scd made before a ^Magistrate, though retracted 
before the Sessions Judge, is admissible as CNidence provided the 
Sessions Judge is satisfied thatit was voluntarily niade.G W.R. 81(Cr.). 

(6) The more fact that a confession has been subsequently retracted yrill not 
make it inadmissible against the accused. But before a Court nan 
act upon such a confession it must be satisfied as to his truth. 18 A. 
78 (81) ; cite</ in 1 L. 6.B. 238 (245), per Fox J. 0 

(9) Duty of Judge when he believes confessions subsequently withdrawn to be true. 

(a) If a Judge believes that a confession mad(5 by a prisoner, although subse- 
quently withdrawn, contains a true account of that prisoner’s connec- 
tion with the crime, the Judge is bound to act, as far as that 
prisoner is concerned, on that confession which he believes to be true. 
20 A. 133 (13‘1) ; cited in 1 L.B.R. 238 (24G). P 

• 

(5) A prisoner may be convicted on his own confession without any corroborat- 
ing evidence, and, even w'hen a confession has been retracted, if a 
Judge believes that that confession contains a true account of that 
prisoner’s connection with thetcrime, he is bound to act, so far as 
that prisoner is concerned on the confession he believes to be true. 
4 A.L.J.R. 310 (318), Knox, J. referring to 20 A. 133. Q 

(10) Retracted confession need not be supported by Independent reliable evidence. 

(a) There is no rule of law that a retracted confession must be supported by 
independent reliable corroborative evidence in material particulars. 
18 C.P.L.R. 107. R 
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4.— CONFESSIONS SUBSEQUENTLY 
KETIUCTED.— 

(h) ThciG is no rule of law that a rotracted confession must be supported by 
independent reliable evidence, corroborating it in material parti- 
cular^^. 10 n. 728 ; cited in 23 B. 316 (317). S 

(e) Where a Sessions Judge told the jury that in the Ocasc of retracted qpnfes- 
bions, “ the law is that >ou are to look for coProboration in the inde- 
pendent evidence. If that supplies such corroboration that you can 
conlidently say ‘ the confessions must bo absolutely true,’ you can 
act upon them, otherwise not” ; this was held to be a clear misdirec- 
tion. 23 B. 310 (317). T 

(d) There is no rule of law that retiucbed confessions cailuot be treated as 
evidence, unless corroborated in material particulars by independent 
evidence. 23 B. 310 ; 20 A. 133 & 25 B. 168. U 

((j) A conviction based upon a retracted confession is not illegal and a High 
Court ought nob ordinarily to interfere with such a conviction in 
revision. L.13.R. (1893- -lOfX)), 70 (72), referrinu to 14 B. 331. Y 

(/) It cannot be laid down as an absolute rule of law that a confession made 
and subsequently ri tracted cannot bo accepted as evidewee of guilt 
without independent corrolionilive evidence. 21 83, referred to 

in 1 L.BcR. 238 (246) A 23 B. 31G (317). W 

(7) It is not an absolute rule of law that, where a confession is made and 
subsefjueiitly retrncted, it cannot be regarded as evidence of guilt 
without independent corroborative evidence , notwithstanding a 
subscquciiL denial, it is sufficient for a conviction without corrobora- 
tion, 16P.R. 1903 (Cr.). X 

(11) Subsequent retractation of confession not enough to show unlawful inducement. 

A mere subsequent retractation of a confession which has been duly recorded 
and certified by a Magistrate is not enough 'in all cases to make it 
appear to have been unlawfully induced. 25 B. 168 (172) 2 Boni. 

L.R. 761 (765). Y 

(12) Duty of Judge regarding retracted confessionB. 

A Judge should, iu the* first instance, see whether a retracted confession is 
voluntitry or has been improperly induced. 8 Bdiii. L.R. G97 (698) = 

4 Cr, L-J. 332, per lieaman, J. Z 

(13) DepoBliionB read under 8. 288, Cr.P.C., and retracted at trial, are not 

material corroborationB. 

Depositions read under S. 288, Crim. Pro. Code, 1882, and retracted at the 
trial are not by themselves material corroboration and, where they 
arc the only corroboration, a conviction cannot bo grounded upon 
such evidence only. 12 M. *123-2 Weir, 37C, re/ermi/ to 12B.L.R. 
App. 16. A 

^14) Retracted depoBltion no corroboration of retracted confesBion. 

The retracted deposition of a witness does not in itself afford sufficient corro- 
boration of a retracted confession. 13 C.P.L.R. 107. B 
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(15) Value of confession repeated more than once and retracted at late stage. 

It is obvious that a confossioii, in itself reasonable and probable must, if 
repeated more than once and retracted only at a late stage in the 
proceedings, have greater, weight attached to it than a confession 
tiiadc onco only and retracted after a short interval. 21 M. 83 (88). C 

(16) Value of retracted confessions depends upon its particular circumstances. 

(a) Kvery case of a confession once made but subsequently withdrawn must 

be decided upon its own circumstancos and not upon ihc amount of 
credibility which was attached in other cases to confessions made. 
20 A. 133 (134) ; cited in 1 L. D.R. 238 (246). ^ 

(b) The weight to bo given to a retracted confession must depend upon the 

circumstances under which the confession was originally given, the 
circumstances under which it was rctraclcd, including the reasons 
• given by thcpiisoner for his rctractaliun. The question which should 

have been put to the jury was, not whether the confessions were 
• corroborated by independent cvideiiec, but W'hethcr having regard to‘* 
all the circumstances connocted with the confessions, it was more 
probable that the original confessions, or , the statements retracting 
them, were true. 21 INF. 83, (88), referred to in 1 L.B.R. 238 (246) 
and 23 11. 316 (317). E 

(c) Where a Sessions Judge coueludod that certain confessions wore voluntary 

and true as there was no evidence of ill-treatment by the police and 
as they were repeated before the committing Magistrate nearl} a 
month after they had been made and recorded, the High ‘Court 
observed that there was undoubtedly a great deal of force in that 
reasoning, but where a confession was retracted it was the duty of a 
Court called to act upon it, especially in a case of murder, to enquire 
into all the matenal points and surrounding circumstances and satisfy 
itself fully that the confessions could not but bo true. 3 J^om, L.K. 
•141 (441). F 

(d) Where the accused retracted their confessions, alleging that they had 

been beaten and forcod to confess, but did not allege that any threat, 
promise or inducenioiit having] lelatioii to the matter with which 
' they had been chargee? was held out to thorn, held that the confessions 
were relevont, but that, in considering their value as evidence, the 
circumstances under which they were taken and the probabilities of 
the ease should also be taken ♦into account and that corroboration 
was necessary where there was suspicion about the confessions. 

1 Cr. L.J. 222 (223). » q 

(e) The circumstances under which the confession was originally made and 

retracted, as well as the accused’s reasons for his retractation must 
be taken into consideration in estimating the weight to be attached 
to fiuch a confession. 1;6 P.E. 1903 (Gr). ]{ 

Q 8 
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4._(X)NFESS[()i\S SliBSEgUENTLY 

KETIlAC/rEl). 

(17) Relevancy of retracted confessions. 

((t) Where a eotlf«ib^Jion was full of detail, very circumstantial, bord upon it, 
in the opinion of the Court, the impress of truth and there was 
nothing in evidence to suggest that it was false in any particular 
and was made licfore a District IMagistrate vvho would take ca*.c, so 
far as he could, that no advantage was taken of the prisoner, held, the 
accused were lightly convicted upon it, though the confessions had 
hcen retracted. ‘iO A. Id8 (135). I 

(b) Where the accused, when examined before the ('committing Magistrate, 

* made a clear and full confession, in every way borne out by the evi- 

dence of the prosecution witncsso.s, but for the first time before the 
Court of Session alleged that that confession was the result of threats 
and hopc.s held out to him, held that, there being no evidence what- 
ever of any such influence having been used, the confession was 
admissible in evidence, though the jury found him not guilty. 11 13. 
If C.ll. 137 (13H), see 0 M.Ii.J. Art. p. *25. J 

•i 

(c) The only evidence against two persons accused of murder were their con- 

fessions which, taken together, conclusively proved the guilt of both, 
but which were subseijucntly retiactcd ; they weie not coerced as 
thcio was no proof that the confessions had been extorted or induced 
by the poficc : held, that tbe accused v\cie rightly convicted of murder, 
iiiribinuch as the confessions were suflicicntly corroboiatcd in material 
paiticulars b/ other witiHJSscs. 19 ]\1. 182. K 

{d) Where a confession, though subsequently retracted, was full and circum- 
stantial and believed by the Court to be triio and where the story was 
corrolioratcd, in an important particular, and where a material fact 
was not accounted for otherwise than in accordance with the confes- 
sion, //eW, the convictjoii should be coritirmcd. Sind. Sadar. Court. 
K. (Cr.), p. 12 (14), (1898). L 

(c) Where an accused person made a confession before a Magistrati', which 
was, on her being committed to the Sessions, retracted, held that her 
foiiner admission was evidence against her under S. 3G6 of the Code 
‘ of Criminal Procedure, 1801. 8 W.K. (Cr.), 10. M 

(/) Where an accused person in the first confession stated that he bit off his 
wufe's nose in a quarrel on account of her infidelity, but, before the 
CoAimitting ^fagistrato and tSessioiis Court, said he did so in self- 
defence, as .'>hc caught hold of his private parts, held that, under tbe 
circumstances, the oiiginal confession was voluntarily made and sub- 
stantially true ; an^l that the plea of self defence UDHUpported by 
evidence was evidently an after-thought. 1 Cr.L.J, 591 (592). N 

[O) ^ retracted his statemenff w^hen read over to him and said that he 

was compelled by force to make it. The Judge, without making any 
enquiry or tabirig any evidence on the point, submitted the statement 
of tho prisoner to the Jury as a confession and further told them that 
that they might fairly infer from tho prisoner’s intentions that the 
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4.— CONFESSIONS SUHSEQUENTIiY 
UETKACTED.- {ConrJudnh. 

confession was a true one. Held, that the Judge misdirected the jury 
and that he should have charged them not to accept the prisoner’s 
statement before the Magistrate as a confession. 4 W.R. (Cr.), I (2). 0 


CONFESSIONS I’O MAGlSTRA'rES - UECOEDING OF 
' * CONl’ESSIONS. 


(1) NecesBity of Judicial record of circumstances under which confessions are 

received by Magistrates. 

Confessions arc so often obtained in this country l)\ undiio intincnce that, iii 
order to give weight to those recorded under S. 11'.), (3r. P.C., fSCd, 
there should ahva\s be made a judicial iccord of the special circiim- 
.^tancos under which such confessions were received b> the T\lagistidte, 
shovMng in who.so custody the prisoneis were, and how far they were 
free agents. 5 W.R. (Ch*.), (J. P 

(2) SB. 164, 355 363 and 364, Cr. P. C. 

• (o) Where statements are recorded in the course of a police investigation, 
under Ch. XTV, Cr. P. C., 1882, by a ‘^Fagistrate, not being a police 
I olTieer, the provisior..s of S. lOl, Cr. P.C., must bo observed, and atate- 
- incuts of witnesses should be recorded in the manner provided by 

Ss. ririh — 3G3, and eonf»‘.«5sions or admission, s of accused persons as 
providfd In S. .‘IG-I, Cr. P. C., 2 C.W.N. 702 ; sec, also, GC.W.N. 

CCM. Q 

(6) S. IGl of tlic Code of Criminal Procedure refers to S. 3G4 of that Code and 
the latter section e.xplicitly reixuiros questions and answers to be re- 
corded. 1 L.R.R. 340 {343). Sec, also, Ss. 1G3, 1G4, 343, 3G4 and 
533, Cr. P.C., 1808, ,, R 

(3) Duty of Magistrates in recording confessions, and rules to be observed by 

them. 

(fi) Magistrates should nut record confessions uiiles.s they really believed that 
the} were voluntarily made. 25 B. 1G8 (172). S 

(5) S. 122, Cr.P.C., 1872, provides that confc.ssioiis taken down by Magi.strates 
shall not be recorded, iinlc.ss, upon an enquiry, the iMagiatrate has 
reason to believe that it w'as made voluritanly, and also that there 
shall be a memorandum to that effect by the Magistrate. 24 W.R. 
(Cr.), 42 (43). T 

(c) In the case of Magistrates acting under S. 1G4, Grim. Pro. Code, there 
can be no question that they must be affirmatively satisfied of the 
voluniaiinoss of the confession and that, when in doubt on this 
point, they ought not to record oi*gi' o the certificate. 2 Bom. L.R. 
7C1 (7G6)-25 B. IGH (172), U 

(<?) A Judge, in taking down the evidence of a witness to a confession, alleged 
to have been made by an accused person, should iTj.sist upon the 
witness stating the actual words used by the accused ; the witness’s 
idea of the import of those words not being sufficient. 22 P.R. 1885 

■ (Cr.). , V 
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CONFESSIONS TO MAGISTIIATES— IIEOOKDING OP 
CON]n^:SSIONS.— 

(e) By S. 205, Cr. P. C., 1S(U, x Magistrate was bound to attest the record of 

the exauiination of a prisoucr and of the prisoner’s confession by his 
signature, and to certify under his own hand that it was taken in his 
presence and in his hearing and that it contained accurately the whole 

of the statement made by the accused person. 15 W.R. (Cr.), G?. W 

«■ 

(f) In order that a confession, recorded under S. 122, Cr. P.C., 1872, may be 

relevant, it must not only bear a memorandum that the Magistrate 
believed it to bo voluntarj*, but also a certificate, under S. 34Gof that 
Code, that it was taken in the hearing and presence of the Magistrate, 
and contains an accurate account of the entire statement of the 
accused. 1 B. 211). X 

(g) A confession was made before a Magistrate, but not properly rocordod 

according to the provision.s of the Crim. Pro. Code. The High Court 
sent back the case to the Sessions .ludge for taking any evidence that 
might be forthcoming to prove the alleged confession before the 
jSIagistratc, which, as recurdod, was irrelevant as not being* taken 
according to the rer|uiremonts of the Crim. Pro. Code. 2 B.H.C.R. 
m (.‘IDH). , y 

(//) Whore the confcs.sion of an accused person was taken do\vn in a narrative 
form by ibc Magistiatc instciid of in the form of questions and ans- 
wers, and Nvhere the ^lagistratc omitted to .state his belief re the 
voluntariness of the confession, the Court of Sessions was directed to 
examine the ^Magirtrato as to whether ho believed the confession to 
have been voluntary or not. S. C. 102 (Oudb). Z 

(i) A Judge, in fact, is hardly justified in treating a confesbion made by a 

prisoner before a ;>[agistrtXto as a mere piece of evidence which a Jury 
may deal with in the same way as they would with the evidence of a 
witness of donblfnl veracity, li a jirisoner has confessed before a 
^lagistratc, the attention of the Jury should be drawn to the question 
whether there was nny reason to suppose that that confession was 
made under any undue inlluenco ; and, if there is no reason to sup- 
pose anything of the kind, the Jury should be told so, and advised 
that they may act upon it. 13 W.R, 42 (43) (Cr.). A 

(j) A Magistrate under S. 1G4, Crim. Pro. Code, 1882, must show all the ques- 

tions put to and answers given by the .accused, must put them down 
in fvriting in the exact word{>, must satisfy himself that the confes- 
sion is voluntarily made and must formally certify to these things 
under his own band. I .B.R. (1897 — 1901) (Cr.), 41 (43). B 

(k) It is the imperative dutyof a Magistrate, before recording a confession, to 

carefully examine the accused person and, to the best of his ability, 
ascertain that be is not wishilig to speak owing to inducement, threat, 
or promise, but that his confession is purely voluntary. 4 Cr.L.J. 
385 (387) -3 B.BAi. 213. C 

(/) A Court would not be justified in placing reliance upon the statements 
made by the accused before the committing Magistrate, unless it was 
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corrqbor.'ited by other facts proved conclusively in the case, 2 C.W.N. 
clxw. 0 

(7fi) If a document framedunder S.JGIoX the Crim. Pro. Code, 1882, is inadmis- 
sible owing to a non compliance with the piovi.sions of the law, the 
Court mu^t proceed under S.53.3, if tho defects are cured by the 
pi ovkions of that section ; if not, no proof of the coufossiou can be 
given. 17 C. 8G2 (SG8). E 

(n) ^Vhere it appealed ihat a Magistrate might have que.stioned the accused 

as to the length of tune he was in police custody before recoiding hia 
confession, but did not write down such questions and answers, lield, 
that, in tfie absence of any such lecoid, it was the duty of the Sessions 
Judge, before holding the confession to bo iclcvant under S. 24 of the 
Kvidence Act, to have sent for the l^Iagistrate to satisfy himself on the 
point. 3 Bom.L.K. 122 (124) -25 B., 543 (546). F 

(o) Where tho confessing accused had been for 10 days in detonlioii by the 

police, obviously tho liist question, which a ISlagistratc should put in 
Older to satisfy himself that the confession will bo a \olunlary one, is, 
how long has the accused person been in tho custody of the police. 

' 3 Bom. li.U. 122 (124) -25 B. 543 (54G). G*^ 

(p) Where a confession is not supported by the evidence of witnesses, a Judge 

must examine It very carefully to sec wht'iherit gives those details 
which indicate that it is a natural narrative of what took place in the 
presence of the man making it and is not at variance with any evidence 
111 the case which is believed and is not merely a parrot-hko repeti- 
tion of a story put into tho man’s mouth. 20 A. 133 (131-5) ; also cited 
in 1 L.B.K.238 (240). H 

(//) VVhero there is a mere suspicion of insanity, a Magistrate is not justified 
in refusing to record the statement of the accused person under S.164, 
Cr.P.C., 1882, for such a statement m:iy be subsequently useful to the 
accused as evidence that he was not in his right mind, even though it 
might contain an admi.ssioii that he had caused death. 3 P.K.1894 
(Cr.). I 

(r) When recording confessions and incriminating statements made by 

accused persons in preliminary enquiries, Magistiales should always 
state whether the accused had been brought up litin police custody, 
or from the jail, and whether the police ofiiccis who made ilie 
enqiiiiy vveic present ui Couic, while tho accustM were iiiakiug iheir 
statements. The IMagJStrate should be as caicfui of the iulLicsts of 
the accused as of iho&ie of the prosecution, his duty being to asccitain 
the truth of the case — to eiid^vour that the innocent may not be 
convicted as well as that the guilty may not escape iiiipunisbed. 
IC.P.L.H. 115. f J 

(s) Inquiries into how confessions came to be made should bo full and 

exhaustive, for although ignorant uneducated men, who have no 
legal aesisiance in their defence may at tiist assign manifestly false 
reasons for their having uonfessod, it sometimes happens that the 
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real occuricncus leading np the confessions, and the real reasons 
for them arc, disclosed during the course of the close enquiry and 
ill is then for tlu3 (.'ouit to consider whether such occurrences affect 
the admissihility of the confes.sions as evidence. 1 L.B.li. 238 (249), 
2)ev Fo.i', J. «. K 

t 

(/) The wording of siih-S. 3 of S Ihl of the Code of (’riininal Procedure 
contemplate.^ that the INl.igisti.ite shall hear the eonfc.ssion first 
without luaking a record, that he shall then put questions with 
a \ iew to ascertaining whethci* the pn.soner has confessed voluntarily, 
and then if ho has reasrui to belie\e after; such quostirnis that the 
prisoner h.is confc'^sed \olnnt.iril\ . he may record the confession 
writing out in full every questron put by biiii and every answer given 
by the aceUned, .ind hdlowing (he provi.-.ions of S. 3(U of the Code. 
3 l..IbP. 173 (174). L 

(n) Incases sent to Magistrates, in order that tin' confession of accused persons 
may be recorded under S. 1(J4, Cr. I\ C., (be Magi.^trates should 
invariably satisfy them.sclves that the confessions are voluntary, by 
all means in their power, including the examination of the bodies of 
the accused whenever fea‘'ible, and the .n eused person’s consent to 
such examination. The rt'cord of confessions should distinctly show 
whether bdliily cxaminati«'n ha.^ been made or not, and, if not made, 
w'hether the omission was due to i el'aet:niee on the part of the accus- 
ed. In the event of such exanunation revealing j.nina Jaae grounds 
for suspecting Molonee, llie MagistiaUs slioi.ld have such accused 
persons cxarnincd by a medical ollicor. I ule Ilonrbay Ciovernment 
(iaxette, 1900, Part I, p. 919; see 2 Horn. Ji.H Art. p. 157. M 

•(r) It is the imperative dii(> of the Magistrate lieforo recording a confes.sion 
to caicfullv exanuiie the accused person and to the best of his ability 
ascertain, that he is not wishing to speak owing to any inducement, 
threat, or promise, but that his confession is purely voluntary. This 
is especially noecssars in this country whore the police are so prone 
to induce prisoners to confess, and where evidence is so frequently 
iiianufacluied. :i L P.R. 213 (214) -r 4 Cr. B.J. 385. N 

( 7 /') It is the duty of the Court to institute an enquiry into the circumstances 
under which a pn.soner makes a confession, where it i.s made in an 
early stage of the case and is rctracied at a later stage on the ground 
that the had been compelled td make it, through the ill-treatment 
of the police. L.B.R. (1H72--1892), 423 (424). 0 

(. 7 ) An accused peison who is committed to the Court of Sessions should not 
be called upon to plccd until ho is pl.iced on his trial before the 
Sessions Ctuirt and the Sessions Judge should not admit in evidence 
a pha of guilty by the accu.scd a charge framed by the Magistrate 
who tiled him. L.U.ll. (1893-1900), 52 (53). P 

{y) A deposition made before the committing ^lagistrate by the Magistrate, 
w'ho recorded a defective confession, to the effect that the accused did 
make the statemout will not be evidence of the fact in the Sessions 
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CoLirl ; c.xcejjL whero the recording IMiigistratc’s presence at the 
Sessions Court cannot be obtained vvithoijt unreasonable delay or ex- 
pense, the Sessions Judge himself must examine the recording Magis- 
trate. 5 C. 'JjH. Q 

{z) Held the eoui'se adopted by the police in taking the accused before two 
dilferciiL ^Magistrates, first having a confession recorded by a i^Iagis- 
Iratu who was not oinpnring into the case, and immediately afterwards 
having the accused examined as a witness by the committing Magis- 
trate, was irregular and improper. L. IJ. R. (IH93 - 1900), 7 (9). R 

(u-rt) The practice' of taking prisoners before ilagistratcs, not having jiuisdic- 
tion in the i.cr, for the purpose of getting a confession recorded, is 
not gencrail\ desirable, bin such a confession is leg.illy admissible in 
cvidoiK’c, \^h(•n duly pnned. 7 R. II. C. R. 5(5 (57) (Cr.). 8 

(66) All investigation was made by the Calcutta rolice in the Town of Cal- 
cutta into *i «-ase of murder. S. 1(51, Ci.P.fb, was held not to 

apply to a statement made by an accused pcr.son in the course of 
that investigation. 15 G. 59o (OOG). T 

(4) Defoeft of confession recorded by a Magistrate, hov/ cured. 

The defect of a confession rccoided by ^Jagi'^tiatu under S. 1*22 of the Grim. 

Pro. Code, who oinitt'‘d to record the ccriilicate rcfjuired by S. 349, 
can be cured, if at all, only on the Sessions Judge taking evidence 
that the .iccuscd made the statement. 5 G. 958 — 0 G.L.R. 353. U 

(5) Accused to prove that his voluntary admission was untrue. 

Whero the lecord ot a coiilessioii showed that an accused person stated before 
the Magistrate that lie had come before him to make a voluntary 
statoineiit, held that, though neither that statcnicnt nor the record 
of the ^fagistrato’s belief that the confession had been voluntarily 
made was conclusive ]uoof that it was so made, yet, having made the 
admission that it was so made, it lay upon the accused to adduce, if 
not actual evidence, at least some well founded and probable reason 
for the Gouit’.s coming to the conclusion that what he admitted was 
not ill realil> the fact. 1 L.13.K. 238 (218). Y 

(6) Examination of accused to be taken down in language used by him — Modifl- 
cations of rule. 

(а) The examination of an ac(Aised person must be recorded in the language 

in which it is delivered and, as far us possible, in the words used by 
the accused. 24 W.R. (Or.), 54 (55). W 

(б) A confession made before a IVfagiftrato should bo taken down in the 

language in which it wa.s made, and the Magistrate’s certificate as 
required by S. 205, A.P.C., 1804, is essential to make it evidence. 
4 N.W.P.H.G. IG. X 

(c) The law requires that ordinarily the statement of an accused person should 
bo recorded in the language in which it was made, the object being 
to rcpcosoiit the very wordii and expressions used so as to ensure 
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iiccuracy, and prevent misrepresentation or misconstruction of what 
was said# 121 C. (J42 (OGO). *’ Y 

(d) The object of the law is to ensure that what professes to be a confession 
shall be freely made and shall be put upon the record in the very 
language used by the person making it. so tha,t there may be no mis- 
take as to the precise meaning. U.B.El. (1897 — 1901) (Cr.), 41 (44). Z 

(c) Though the biw requires that the whole of the statement made by a prisoner 
should be accurately recorded as nearly as possible in the very words 
used by hiui. yet it docs not rcituirc that it should bo recorded in a 
foreign language unknown to the Court or Magistrate, the use 
of which makes it iicccvssary to have recourse to an inter- 
preter. I’hc language in which that statement is conveyed to the 
Court by the interperter is the language in which it should be re- 
corded. 5 C. 8*26 (829). A 

(/) The provisions of S. 1G4, read with S. 804, Cr.V.C., 1882, arc imperative 
as to the language in which the confession is to bo recorded, Vind B. 
583 does not contemplate or provide for any non-compliance with the 
law in this respect. It is clear from the two sections first 'mentioned 
that the oonfossion is to be recorded in the language in which it was 
made, or^if that is not practicable, in the language of the Court or 
English. 17 C. 8G2 (870). B 

((/) If such a record IS not practicable, the law directs that the statemonta 
shall be recorded in the language ot the Court or iu English. 21 C. 
G42 (G60), C 

(/t) If a second translation is made and the btatoment be recorded as so under- 
* stood, the accuracy which the law contemplates is made more remote. 

21 C. 042 (GOO) D 

(i) In the absence of any evidence to the contrary, the Court should presume 
that the proceedings of the Magistrate were conducted in accordance 
with law ; and that, in the absence of anything to show that it was 
practiciibic for the officers of his Court to record a confession in the 
language, in which it was made, it could be fairly held that the 
Magistrate found it impracticable and adopted the alternative allowed 
bylaw of recording the confession in the Court language. 18 C. 549 
(563). ^ E 

(J) A confession made in the language, which happened to be the mother 
tongue of a Magistrate, was recorded by the Court officer in the 
language of the Court and the memorandum required by law was made 
by the lldagistrate iif English. Neld, that no presumption could arise 
from the nationality of the Magistrate that he must have sufficient 
acquaintance with the language in which the confession was made to 
enable him to record it in that language. 18 C. 549 (555). F 

(k) If the accused was examined in a language which the Magistrate under- 
stood and was able to write, then the English record of the examination 
js inadmissible, and no evidence can be admitted to prove ,what 
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statement was made by the accnsod. L.B.R. (1890— UMXI), 70 (71), 

• referring to 17 C. 802 Aj 9 JSI. 224. , Q 

(1) Where a statement, made by an accused person in the IManipiiri language 
and communicated in Bengali to the Magistrate, was recorded in 
English by the Magistrate, and there was also a record in the Manipuri 
language and both the records differed, held, that the Manipuri 
document should be regarded as the proper record and the only evidence 
in the case. If the Manipuri statement had not been made, the 
Magistrate would not have strictly complied with the provisions of S. 
364 of thciCodc in recording the statement in English. 21 C 64'2. H 

(n?) A IMagistrate recorded a confe.ssion, under S. 164, Cr.P.C., 1882, in English, 
instead of in the language of the accused, though it was not impnicti- 
cablc to record it in that language, held that S. b38 could cure the 
errtir in the record of the confession ; S.533 was held to be sufficiently 
wide to include a failure to comply with the provision of S.36J 
regarding the language in which the accused’s statement should be 
recorded. S. C. 277, Oudh following A.W.N. (1892), 60. I 

(n) Tt is a wrong view that the scope of S. 633, Crim. Pro. Code, 1882, is* 

limited to any particular kinds of non-compliance with S. 304, that 
a neglect to sign the confession or the wtificate, or to certif}’ the 
facts requiring to be certified, would be “ an omission” curable by 8. 
533, but that a neglect to record the examination in the prisoner’s 
own language would be an “infraction” or “ direct violation,” not 
curable by the plainest evidence that the prisoner had not been in- 
jured as to bis defence on the merits. Neither the language nor the 
object of S. 533 justify that distinction. 21 P. 496 (501), dissenting 
from 17 0. 862 ; per Strachaj, J, j 

(o) An accu.sed person was examined in ^fahiattce, but the questions and 

answers were recorded in English. The Magi.strate deposed that each 
question and answer, when recorded, was interpreted to the accused 
in Mahrattoe and that he affixed his mark at the end of the record. 
Held, that though the Magistrate’s procedure might have been 
irregular, the statement was admis.sible in evidence under S. 533, the 
irregularity not having prejudiced the accused. 21 B. 495 (502). K 

(p) An objection against the admissibility of a confession that it was not 

recorded in the langurfge in which the accused was e.xamincd, but in 
English, was ignored on the ground that the evidence of the Com- 
mitting Magistrate who said that there was no vno/ir/rrir with him at 
the time when the confession ^as recorded and that be could not 
write the vernacular well showed that the provisions of S. 3G4, Grim. 
Pro. Code, 1892, had*bcen sufficiently complied with and that the 
confession was admissible. 22 C. 817 (819), distg., 17 C. 862. L 

{q) Where a Magistrate, in recording a confession put the questions to the 
accused in the vernacular and the accused answered in the same 
vernacular but the Magistrate recorded the statement in English, it, 

C 9 47 
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however, appearing that the answers wore correctly recorded, that 
after the examination was concluded the ^lagistrate read U out sen- 
tence h\ sentence and the Sheristedar iranslaled it into the verna- 
cular, and that the accused then admitted it to he correct, held that, 
ha\inq roo;ird to S, 5:33, Crim. l‘io. Code, the statement >vas adrfdssihle 
in ONidonce and that the error had not prejudiced tlie accused as to 
his defence on tho merits. 4 Boin. fi.H. 7S5 (7S7). M 

(7) Object of giving Magistrates power to question the accused. 

The pnwtr to put (juoi.tions to the accused is not given to force him to make in- 
crimimitiijg admissions after searching e'^iammation. The examina- 
tion referred to in S. JKM, Cr. P.C., 1882, is subject to the purpose 
referred tom S. 342, to enable the accused to explain any cir- 
ouinstnnces appearing against him. 10 M. 205(315), refeirtng in 1 
M.U.C-R. 100 AO r. 00. ■ N 

( 8 ) Putting of questions held improper. 

(n) The procedure of a 'Magistrate in putting questions to and obtaining 
» answers from the accused when there was no evidence on the record 

against them was held to be illegal, rendering the red’ord of such 
examination inadmissible in evidence. 0 M. 224(220). 0 

(Zi) It is impro])eV on the part of a (lovernment Odicial to quc.stion an accused 
jicrsoii who is in custody charged with a serious offence with a view to 
eliciting admissions from him. Such procedure is in accordance with 
French Tiaw, but it is not in accordance with English Law. A confes- 
sion thus obtained could not possibly be treated as a voluntary confes- 
sion such as may be recorded under S. 104, Cr.P.C., L.H.U. (1893— 

* 1900), 5‘2 (51). p 

(c) It is unfair to put accused persons througli severe cxaminationB. Their 

examination should be conducted with the object of enabling them to 
explain matters appearing in evidence against them and not of endea- 
vouring to pro\o the charge against them by their admissions and 
contradictory statements, o C.IMj.R. 9 (Cr.). Q 

(d) Where an accused person was examined by a IMagistrate and answered the 

questions put to bun, his answers were held to be inadmi.ssible ; Wilde, 
C.r/., observing, “I reject it upon the general ground that Magistrates 
have no right to put [suclij questions to a prisoner. The law is so 
extremely cautious inguardmg against anything like torture that it 
extends a similar principle in every case where a man is not a free 
agent in meeting an enquiry ; the accused might think himself bound 
to answer for fear qf being sent to gaol.” /:, v. Peitif, i Cox. (Cr.), 
154; Wigm. Ev.,’05 Ed., S. 848, p. 959. R 

(e) The very putting of questions hasWen held to be improper and to involve 
a compulsion. P. v. (ierriman, G Cox. Or. 388 ; Wigm. Ev.,’06 Ed., 

S. 848, p. 970. g 

(/) And an answer given by the pri'^oner to a question put to him by a Magis- 
trate was rejected by Erie, C.J., Ibid ; cited in I B.L.R. O. (Cr.) ,15. f 
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i'J) But may uratimoB be put. 

la) When an accused person has inidcan absolute confession of guilt, and 
shows a disposition to tell the whole storj^ of the crime, there is no 
objection to questions being put as to points ho has omitted, and, in 
such eases, questions ])Lit to test the truth of the story arc calculated 
ratlu^r to benefit the accused than the prosecution ; for, if the confes- 
sion be found to be untriKi, it will not be acted upon. Sind Sadar 
Court H. (Cr.), 2G (‘27), (180S). U 

{()) It is in cases where an accused person denies his guilt, that care has been 
taken to confine his cxainination to the purpose of enabling him to 
cxpl.iin circumstances appc.inug against him. wSi rid Sadar Court K. 
(Cr.), 20 (‘27), (18fiH). Y 

(r) The fact that questions are put to an a<!cuscd person making a confession 
docs not render that confession inadmissible on the ground that it was 
not duly taken. 1 L.B.K. 810 (811) ; Thirkcll White, C. J. W 

(10) Relevant recorded confessions. 

• (<i) A confession duly recorded and cei lihcd under R. JGl, Cr.T.C , 18118,18 

admissilde in evidence against the iHuson making it unless shut out 
• by the provisions of S. ‘2J of the b^vidence Act, “ to vvliieh alone ’’ as 
pointed out by Westropp, C J., ni 2 15. fil “ vve .no at liberty to look 
for tlie Jaw of ovidcuec in this country.” 2b B. 108 (171), X 

(6) S. 1‘2‘2, Cr. 1872, corresponding to S. lfi-1 of the present Code, which 
requires a Magistrate to endorse upon a confession that he believed it 
was voluntarily made, did not apply to the case of confessions taken 
by the ^Magistrate who was «\ctually investigating the case and exa- 
mining the witnesses preparatory to commitment : but to a case 
where some other Magistrate took a confession and forwarded ii, to the 
Magistrate engaged in inquiring into the case with the endorsement 
of his lielicf that the conlessioii was voluntarily made. (Evidence of 
the confcssioii.s held admissible and conviction upheld). 28 W.R. 
(Or.). IG. Y 

(c) S. 122 of the Cr.P. C., of 1872, contemplates and provides for cases in which 
the confessions arc recorded by a Magistrate other than the one by 
whom the case is inquired into or tried. 5 C. 054 (F.B.), followed in 
5 A. ‘258. Z 

(li) S. 122 Crira. Pro. Code, 1872, coiTcspondiiig to S. 1G4 of the present Code, 
applied to a confessicwi made to a ^Vlagistrata ofticr then the IMagis- 
trate by whom the ca.se has to be enquired into or tiied, but who 
may not even have jurisdiction to enquire into or try it, and to a 
eonfcssioii while the case is sti^l under investigation by the j^olice, or 
before such investigation has cominoncod ; it did not apply to a con- 
fession recorded by a'tMiigi^tratc under Ch. XV or X\'II of the Grim. 
Pro. Code. Confession held admissible us being under Ss. 193 Sc 194 
of that Code. 5 C.L.Il. 238 (240). A 

(e) The object of Section l‘2‘2 Cr. P.C., 1872,- 164 of the present Code— was to 
enable any Magistrate, other than the ^lagistrate by whom the case 
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Wcis enquired into or tried, who might be conveniently near at hand, 
to record a confession promptly. Where, therefore, a ^lagistfrato failed 
to comply with all the requirements of the law in having omitted to 
cause the accused to allix her mark to her statement, held that the 
^I.igistriitc acted under S.84fiand that the concession was releva'ut, the 
erroi' not having i>rejudiced her. 0 C. L. 11. 288 (298). B 

(/) S. 310, Grim. I'ro. Code, 1872, would appear to apply only to examinations 
of the accused taken on inquiries as distinguished from investigations 
and trials, and dealt only with statements and confessions made in 
the course of a preliminary enquiry and was not applicable to confes- 
sions recorded under S. 122 Cnm. i‘ro. Code, 1872. lOB. H.C. R. 
lOd (173). C 

((/) A confession docs not become irrelevant merely because the memorandum 
re(|uired by law to bo attached thereto by the MaJ^istrato taking it has 
not been written exactly in the form prescribed. 3 A, 338. D 

{It) The properly attested confessions of prisoners before a Magistrate are 
sudicient for their conviction without corroborative evidence, and 
notwithstanding a subsequent denial before the" Sessions Court. 12 
W.It. (Cr.), 49. E 

(i) Though the statements taken by a Magistrate from ^the accused may bo 
admissible in evidence, they would not suftice for a conviction, unless 
the Court were satisfied that they were voluntarily made and wore 
true in fact. 9 M. 2*24 (229), per Parker^ «/. P 

(y) A confession to a Magistrate, before the ^Magisterial enquiry commenced, 
consisted of two portions, in one of which there was a note which 
certified that the statement above recorded was read over to, and 
admitted by, the accused to be correct, but was not signed by him. 
The other portion contained a different account, wherein the accused 
denied bis guilt. The entire statement contained a certificate at the 
end and was in accordance with S. 364, Cr. P. 0., 1882. Held, the 
first portion of the record was admissible in evidence, subject to all 
just except ioiis under S. 24 of the Evidence Act or otherwise, as an 
accurate record of a statement made by an accused person before a 
Magistrate, if the I\Iagistrato should depose that 'ifhe record was a 
statement recorded by him and admitted by the accused to be correct, 
and that the absoiico of the siguatuie of the accused from the record 
was no bar to its reception. 36 P. R. 1887 (Cr.) (F.B.). 0 

(k) In the same case, it iias held that the record did not purport to be a 
confession by any accused person taken in accordance with law, as it 
did not boar the certificate^ prescribed by S. 164 of the Code fora 
confession, aud could not, hence, be relevant under S. 80 of the 
Evidence Act upon its liare production, except as to its latter portion ; 
and before the earlier portion was received in evidence, some indepen- 
dent evidence was essential, 36 P. E. 1867 (Cr.) (F.B)* H 
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(/) The men! Absence of questions in a prisoner’s statement does not render it 

• iuadniLssiblc. 1‘2 C. L. R. 120 I 

(m) It is not ncrcshiiry tlut the Knglish menioraudum as rc((uired by S. 364 

(3), Crim. Pro. C'odo, 1882, should be made in respect of a confession 
undo/ S. 1G4, where the accused is not prejudiced by it. Such a 
confession was held to be relevant. 11 C. 580, referring to Titu Maya 
V. The Queuv, reported in a note to 8 C. GIG. J 

(n) A confession recorded by a clerk under S. 164 of the Code in the presence 

of a Magistrate in the form of a narrative, without the questions being 
recorded,* would not be illegal, if the accused was not prcjiidiceS by it« 
and the same would be the case, as regards confessions taken under 
S. 3G4, while tho case was being heard before the Magistrate, recorded 
in a narrative form. 11 C. 539. K 

(o) Confessions taken without the pre-bcrilicd formalities would not be 

inadmissible in evidence. If nccos.s.iry, evidence might be taken that 
such a confession had been duly recorded, though the ^fagistrato’s 
procedure might have been irregular. 11 M. 5. 

« 

(p) Where a document containing a confession is signed by tho accused person 

or owned by him to be correct, it cMiinot be rejected simply by reason 
of its not being attested by tho accused or by the ^lagistrato, or of 
there being no certificate or memorandum, or of questions and answers 
not being recorded, when tlio examination had been taken in the 
form of questions and answeis. 21 P.B. (1881) (Ur.). M 

(r/) Where tho formalities required by Ss. 122 & 31G, Cr. P.C., 1872, were not 
observed, they wore considered to be matters for observation going to 
the weight and value of the document as evidence, and not objections 
against its relevancy as a written admission by the accused. 21 P.R. 
1881 (Ur.). N 

(r) VV’^hero a confession is recorded by a Magistrate without the formalities 
proscrilicd by Ss. 122 and 81G, Cr.P.C., 1872, the record will become 
relevant on proof, by the Magistrate's testimony, that the document 
was signed by the acused person as accurate, on being shown or read 
over to him, in tho presence of the Magistrate and acknowledged by 
the accused to bo correct. 21 P.R. 1881 (Ur.). 0 

{.s) Whore certain persons acedsed of offences under the Official Secrets Act, 
1889, made certain statements to an Assistant ^Lagistratc, heldj that 
they were not inadmissible, either because they wore recorded under 
S. 164, Urim. Pro. Uode, or because they were made while some of the 
accused were in police custody, or again because they were not con- 
fessions of guilt, or wire made when they were accused of a difforeui 
offence, viz., theft, where they were fully proved and there was noth- 
ing to show that they should be excluded under S. 24 or under S. 26 
,,, of the Kvidenco Act, and that tho statements were rightly received as 

admissions on the part of tho accused. ,1 L.b.R. 163 (136). f 
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{t) Though a ^Ligi^tratc may bucomc di.sqnahlied from dealiug with a case by 
reason of some previous action taken by him, the character of the 
evidence* and its admibsibility cannot be a/Tccted. A confession freely 
and voluntarily made to a ^Magistrate and recorded under S. IGl, Cr. 
P.C. is admissible in evidence. dC.W.N dS7. ^ Q 

(u) Statcnienty and confessions recorded by a Presidency ^lugistratc before the 
commoncement of the trial and in the course of a police investigation, 
though not taken under S. 104, Cr.P.C., arc admissible in evidence 
against the prisonci. ‘iJ B. 4‘J5 : 15 C. 595, jvllvtccd. R 

(c) Where a constable advises a prisoner to confess and then takes him before 
a ^Magistrate, ssho warns him not to inculpate himself, the confession 
ia rclcsant. 9 B. Il.C.U. 370 ; R, v. Linitjaie, cited iii 3 Russ. See 
G C.W.N. ccxxxvi. S 

(/{■) The fact of the confession of an accused person having been recorded in a 
narrative form, and not in the form cf questions and answers as re- 
quired by S. 31G of the Cr. P.C. would not affect its admissibility in 
e\ idcnco, if the accused had not been prejudiced by the error. 8 C. GIG. T 
(j) The ouiisaion of a 31agistrate to have recorded in the veriiaciilar the 
questions asked in the examination of the accused person does not 
iioccssarilv render that examination irrelevant. 8 C. G18 (Poot-note) 
.1 C.L.K. 1 (F.B.). U 

(j/) The bare fact that an accused person who was quest ioiiod was not caution- 
ed will uot in itself make the evidence irrelevant. R. v. Miliary 18 
Cox, 51 ; Tay. liv., 10th Ed., S. 861, p. G2*2. Y 

(i) A Magislrato in taking the confession of an accused person under S. 122, 
Crim. Pro. Code, 1872, omitted to take it in writing with the forniali- 
iie.s prescribed by S. 34G ; held that the confession was not absolutely 
inadmissible in evidence and that evidence might be taken that such 
a confession had been duly recorded, though the Magistrate’s pro- 
cedure had been irregular. 2 M. 5. (7). W 

{aa) A confession made to a ]\Iagislratc docs not become inadmissible in evi- 
dence, by reason merely of the memorandum, required by law to be 
attached thereto by the Magistrate taking it, not having been written 
in the exact form prescribed. 22 M. 15. X 

[hh) A coiuiction of a prisoner by a Deputy Magistrate based mainly upon a 
confession made by the prisoner in Court to such Deputy Magistrate 
was uphold, although the record of the confession had not been 
attested as required by S. 31G, Cr. P. C., 1872, since the Magistrate 
was competent oiPthu admission of the accused to sentence him 
without any further record. ^(S. 324) 3 C. 756. Y 

(11) Recorded confessions held to be not relevant. 

(a) Where a JMagistratc, while in his capacity of prosecutor, held out promises 
tu the prisoners as an inducement to them to confess, he waitlield to 
have acted, without due discretion. 1 W.R. (Cr.), 24. Z 
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(fe) A Deputy 'Mngistrato was hold to have beoii wrong in acting as a Magis- 
• trate in the case in which he was himself jirosccntor, and in taking 

the confession of the prisoners before himself; the confessions were 
therefore taken no account of. II W.lt. (Ci*.), ‘29. A 

(c) .A confession not recorded in accordance with the provisions of S. .S4G, 
Cr. Pro. Code, 1?^72, was held to be inadmissible as evidence. 24 W.B. 
(Cr.). 29. B 

{d) The reception as evidence against an accused per- on of a confepsion, which 
ought not to have been prf)Ved and which is not in accordance with tho 
law, .aiuDthe grounding of a case of dacoitv against him npoi! such 
confession were held to he irregularities which prejudiced or injuri- 
ous]'. affected the .accused. 21 W.ll. (Cr.), 42 (44). C 

(c) Where a confession was not taken in the manner provided in S. 3441, as 
prescribed by S. 122, Cr.l’.C., 1872, and w'as, hence, defective, held 
that these omissions could not he rectilied under the authority con- 
tained in the last clause of S. 310 by taking the evidence of the 
Kccording Officer that the prisonci dul\ made the statornet recorded. 

, i C. 090 (G9H), joHon'intf\0 P.H.CJl. IGO. C* 

(/) A confession not taken dow n by the recording officer from tho lips of ilie 
accuM'd, liiit written out afterwards from recollection, was excluded. 
11. V. Sexton, Chetwynd’.s Suppl. to Burn’s Justice, ijnoted in Joy, 
Confessions 19 ; Wigni. Kv ,’0.7 Kd., S. 801, p. 912. E 

ig) A defect in a confession taken under S. 12‘2, Cr.P.C., 1S72, cannot he 
remedied, as in tht? case of an examination of a prisoner under S. 
340, b\ evidence taken at the Sessions. 5 C.B.H. ‘209 (210). P 

(Ji) Where confessions recorded under S. 122, Cr.P.C., 1872, are defecti\«e from 
the omission of the Magistrate to record the certificate refiuiced by S. 
34(), and the defect cannot be cured by taking evidence under the last 
clause of S. 340, lietd, that the confession was inadmissible in evidence. 
GC.L.li. 353 (354). q 

(i) Where a confession w'as taken down ill conformity with S. 1G4, Cr.P.C., 

18vS2, if it appeared to be inadmissible under S. 24 of tho F.vidence 
Act, it was held to be liable to be rejected, and more so, a confc.ssion 
irregularly recorded. 52P.R. 1887 (Cr.). H 

(j) Where the Magistrate admitted that he did not question an accused 

person :is to the voliu/tary nature of his confession before recording 
it, and it appeared from the record that each mnn >vas only onoe asked 
at the end of his statement whether ho confessed voluntarily or was 
induced to do so, this washcldt not to ho a sufticicnt compliance with 
the provisions of S. 1C4 (.3) Cr.X^.C. but a fatal defect rendering the 
r<'tr.acted confession of the accused entirely inadmissible in evidence. 

3 L.B.R. ‘213 (214). I 

(7i) Where a Court, other than a Court in British India, recorded a confession, 
alleged to have lieen made by the prisoners but not certified in accord- 
n-nce with S, 122 (or 1G4I, Grim. Pro, Code, hekl that, even if it were 
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certiiiod, it was doubtful if it could bo used as evidence against the 
priKonor, unless it was sworn to like confessions made to private 
indiviJu.tis, the Code ofCnminal Procodiiro being applicable to British 
Courts only. 2 Weir, 120. J 

(1) The provisions of S. 104, (Jr. P. C., 1882, arc imperative and S. 533 wij[l not 
render a confession admissible whore no attempt at all has been made 
to conform to its provisions. It is of immense importance to have 
the exact words of the prisoner recorded in bis own language. 9 M. 224 
(227). K 

, (m) Where the record of a confession was i)ot signed by the accused or owned 

by him to be correct after it was shown or read over to him, the docu- 
ment could not bo relevant against him but might be used under S. 
159, Evidence Act, to refresh the ^Magistrate’s memory regarding the 
statement of the accused. 21 P. R. (1881) (Cr.). L 

(7i) A statcmeiit by an accused person recorded by a Magistrate after a verbal 
warning from the ^lagistrate to the accused to the effect that his 
statements would no evidence against him and that ho should’ speak 
the truth was held not to be relevant, as such warning was calculated 
to hold out an inducement to the accused to confess. 10 C. 775. M 
(d) An accused person was charged with murder jointly with another and was 
convicted*' bv the Sessions Judge upon his own confession. Upon a 
full consideration of the circumstances under which it was made and 
of the various statements made by the accused before the police and 
the ]\ragistratc, it was held that the confession was not such a 
spontaneous admission of his guilt as w’ould justify a Court in acting 
upon it and that, there being no other evidence, his conviction should 
he reversed. 22 C. 50 (77) ; see, also, 22 C. 104 (172). N 

(p) Where a confession was not taken in duo form as provided by Ss. 46, 122, 

it 34G of the Crini. Pro. Code of 1872 in that it was not recorded in the 
form of quc.stion and answer and w’as not completed by an endorsement 
under the hand of the ^lagistrato to the effect that it had been 
voluntarily made, //c/d, that, even though it had been admitted on the 
record without objection in the Court below as supplemented and 
rectified by thd evidence of the Magistrate who bad taken it and who 
stated that it had been duly made by the prisoner, the statement in 
question wa.s inadmissible in evidence. JO B.H.C.B. 497 (498), 
following 10 B.H.C.R. 160. # 0 

(q) It was held to be illegal for a Magistrate to convert an accused person into 

a witness, except when a pardon had been lawfully granted, under 
S. 347, Cr. Pro. Codq;, 1S72. Where such a person, to whom a pardon 
had been granted in the case of an offence not solely triable by the 
Court of Session, gave evidenlio, it was hold not to be relevant, that 
person not having been acquitted,* discharged or convicted. 1 B. 
CIO. p 

(r) A confession upon which the necessary certificate is not recordedi|il the 

time, or, at any rate, on the day the confession was reduced to 
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^^rifcing, is luicl, and cannot be aclniiltrd in evidence. 6 B. 

t2R« i^m). ' q 

(.s) Thoiifth there was no reason to suppose that a statement recorded at the 
polieo station - the arcusod having been in prolonged and illegal 
detention in police custody and the objectionable course being taken 
of sending for a j\Iagistrato, instead of sending the prisoner to a 
Magihtrato— \Vhcu made, whatever it was, was not properly made, 
still the Kigh Court, in drawing attention toall these points, strongly 
condornnrjd the proceedings taken. 21 C. 042 (601). • R 

{D A confession made by an accused person taken by a ^lagistrate, having no 
lurisdictioji to commit the ntxaiscd, A\as held to bo defective for want 
of Mie, signalux* of that accused, rendering the imperfect record of tho 
coiitcssion inadmissible iii evidf nee against her, 10 H.Tf.f'.R. 166(179) 
rcfcrmig to If) \V H. {Cr ) 6:3, it 7 W.R. (Cr.), 10. 8 

(12) Admissibility of oral evidence to prove imperfectly recorded confessions. 

(u) Where a document coulaiuing the statement or. eonfession of an accused » 
* person is not signed bv her and the document becomes inadmissible, 
oial evidence is iiol. admissible to prove that a confo.ssion was made 
by the are, used and the loims of that confession. lOB.H.O, R. 166 
(ITS IRl), folloued in 1 B. 210 (22:3). T 

{h) The imperfect record of a confession, taken under the terms of S. 122, 
Cnm. I’ro. Code, 1872, cannot bo rojiaired bv secondary ev idencc. 4 
C. 696 (698), /f)//o/ri/n/ 10 B.H.C.R. 106. U 

(e) Altliough the lecoid of confcbsion is not admissible in evidence owing to 
the failure to obtain the mark or .signature of the accused, parol evi- 
dence lUii^ be given of tho terms of the confe.ssioii, and tho.so terms, 
if and when prosed, may bo admitted and used as evidence in the 
case ag.im.st tho accused under S. 0:30, Grim. Pro. Code, 1882. 23 lb 
221 (228). Y 

(d) Where a confe.ssion or other statement of an accused pcr.sonis duly made, 
L.e., made in accordance with the provision of the law, but in record- 
ing it those provisions have iiotliecn complied with, oral evidence is 
admi.ssible to pio\e tliat tho confession or other statement was duly 
made. 2 C W.N. 702 (714), rofvrrimj to S. 533’ of the Grim. Pro. 
Code. W 

{e) From the terms of S. 603, Cr.P.C., it seems that even oral evidence of the 
terms of a confession would ho itdmissiblc. Per l.V.ivlccll If hite^ C.rJ, 

ICr.L.J. n26(n27)- 2 1..B.R. 317. X 

» 

(13) Effect of S. 80 of the Evidence Act on recorded confession. 

{a) 3'he law allows certain presumptions as to certain documents, and, on the 
strength of these presumptions, dispenses with the necessity of pro- 
ving by direct evidence V. hat it would otherwise be necesisary to 
prove.*^ 1 B. 219 (222). Y 
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promise. ’ ’—{Continued). 

CONFESSIONS TO MAGISTRATES- RECORDING OF 
CONFESSIONS.— 

(/;) One of these presumptions relates to confessions. S. 80 of the Evidence 
Act provides that, whenever any document is produced heforo any 
Court, purporting to be a statement or confession by any pnsioncr or 
accused person, taken in aceordanco with law, it shall be presuiped 
that such statement or confession was duly t;|kL*n. Ibid. ‘ Z 

(c) As «a necessary basis for this presumption, the document must show all 

the facts of which it would otherwise be necessary for the Court to be 
satisfied by direct evidence, before the confession could be used 
against the accused— the facts being, the accuracy of the record, the 
presence of a IMagistratc, and the voluntary naliue of the confession. 
Jbul. A 

(d) S. 80 of the Evidence Act docs not render admissible any particular kind 

of evidence, but only dispenses with the necessity tor formal proof in 
the case of certain documents taken in accordince wilh la^^. DAI. 

‘J24(t2i27). B 

* 

(c) S. 80 me rely gives legal sanction to the maxim "'Omnia procsumiintnr rite 
CH.se acta"' with regard to documents taken in the course, of a judicial 
proceeding, M. 224 (227b C 

(j) The statcmcsits as to which S. 80 of the Evidence Act says that certain 
presumptions shall be drawn are statements or confessions taken in 
accordance with law. 9 M. 224 (227). D 

(f/) S. 80 raises throe presumptions in f.ivour of a document purporting to be a 
deposition or a confession taken in accordance with law : — (1) That 
such document is genuine, (2) that it is true, and (3) that the statement 
is duly taken ; and so long as the other conditions mentioned in the 
.section are fulfilled, these presumptions will arise of themselves in 
regard to any such document. G C.W.N. cexvi. E 

<//) A document purporting to be a confession taken in accordance with law 
and showing on its face that it was taken by any Judge or Magistrate, 
will be presumed to bo genuine : the statement as to the circumstances 
under which the document was taken, purporting to bo made by the 
person signing it, will be presumed to bo true ; and the statement or 
confession will be presumed to have been duly taken. And no formal 
yroof thereof Ls nece.ssary. 21 W.R.5 (Cr) ; 18 C. 129 ; 1 B. 219 ; 12 A. 
595 ; 22 B. 23.0. See C C. tV.N. cci-vi. P 

(i) Where the confession of an accused person was recorded by a Di.stricfc 
Magistrate in the form of question and answer and took rather the 
shape of cross-exahai nation and was properly certified and there appear- 
ed to be no c ire lime lances which would make it inadmissible under 
S.24, Evidence Act, held that the Court was hound to make the 
presumptions specified in S.80 of the Evidence Act in respect of the 
document purporting to bo the confession of the accused, and that 
the confession was properly admitted in evidence undoii^ 80 of 
the Evidence Act. 1 E.R.Ii. 840 i34S)» Q 
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To have been caused by any Inducement, threat or 
promise, ^'—(Continued). 


5.— CON SESSIONS TO MAGlSTKATES-IiECOKDING OP 


CONFESSIONS.- 


(j) Where a confc&sion of an accused person was recorded by a Magislrato 

• ujider Ss. l‘i‘2 & 340, Cr.P.C., 1372, the docjiimenl w'as hold to be re- 

levant without further proof under S. HO of the Evideiieo Act. 21 
1’ R. 1881 (Or.). H 

(A*) If a document h.as not been taken in accordance with law, S. 80 does not 
operafe to render it admissible, ‘J M. 224 (227). I 

t/) A confession docs not bear tho certificate, which S. 164, Cr.V.C. which re- 
quires to be appended to all confessions recorded by a ^lagistrate 
during the couisc of a police investigation, is not taken in accordance 
vMth law and could not be admitted under S. SO of the Evidcued Act, 
without proof of Its having been made. 7 C.W.N. ‘220 (221). J 

{;;/) If the stalcmeiits of the acciisod, recorded by a Deputy !Magi.strate, were 
lexordcd by him as an Executive (Jtticer, it was hold that they would 
not be admissible under S. 80 of the Evidence Act. 9 M. 224 (‘227 — 8}.K 

(а) I'lidcr Cr. P.C , 1861, the examination of the prisoners is to be received 

* 111 evidence, and the attestation of the ]\lagistrat(3 (which is to be 

received without formal proof, uiilcs.s the Court doubt its genuineness) # 
• IS prima facie proof of the cucumstancos. 14 W.R. (Cr). 9 (10). Ii 

(14) S. 91 of the Evidence Act. 

(«,) S. 101, Grim. Pro. Code, 1882, provides that, when a confession is made 
to a INlagistrate, when the police had commenced an investigation 
under Gh. XIV of the Code and the prisoner was in their custody 
and the coiifossion was recorded in the presence of a police ofticcr by 
a ^tagistrate purporting to act under tho section, the cciifession shall 
1)0 recorded and signed in a specified manner. It is a matter, ^there- 
fore, requMed by law to bo reduced to the form of a document, and, 
under S. 91 of the Evidence Act, tho only evidence which could bo 
given ill proof of such matter is tho document itself. 17 C. 862 (867). M 

(б) Where a confession taken under 8. 122, Cr.I^.C,, 187‘2, is not admissible iu 

evidence, oral evidouce is not also admissible under S. 91 of the Evi- 
dence Act to prove that such a confession was made or the terms of 
that confession. 10 11. II. C.K. 166. N 

(c) (Iral evidence is not admissible to prove the fact of a confession where the 

confession itself is inadmissible. 1 13. 2)9 (223). 0 

(d) Where the record itself of the statoinonts made by a prisoner was inadmis- 

sible in evidence, secondary evidence of the contents of those state- 
ments was hold to be inadmissible under S. 91 of the Evidence Act. 

9 M. 224 (2‘29), refeninj to 10 -y.H.C.R. IGG & 1 13. 2‘20. P 

(fl) W’hcrc a Magistrate, in taking the confession of tho accused, omitted to 
cause him to sign or inaik tho confession, held it w'as a very serious 
piece of carelessness, making the confession inadmissible as evidence, 
and, oven under S. 91 of tho Evidence Act, secondary evidence of what 
tho prisoner said vvas excluded. 11 B.H.C.H. 44 (45), referring to 19 
B.H.C.R. 106. Q 
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I S. 24 


7.-'** To have been caused by any inducement, threat or 
promise . " —{Concluded). 


0 .— CONJ^^liSSlONS TO M AGISTI^VTKS-iiECOKDING OF 


CONFESSIONS.— 


(/) S. 533, Cliiii. Pro. C<jde, 188*2, ii\>)di/ic*s, us rogurds confessions, S. 1)1 of the 
l^vidciicc Act. It provides Unit when, ou llio tender of ii confcb&iou 
ri*coi’dcd*under S. PIl, it is found that the provisions of that section 
and of S. 301 have not heen fully complied with, the Court shall take 
evidence that the .ice used person duly inadc the statement reccjrdcd. 
That section docs not authorise tlu' Couif to proceed us if there had 
been no recorded confession, or to trout such confession as non- 
existent ; It clearly means that the evidence which is to be talicn shall 
he evidence that the accused person duly made the particular confes- 
sion which was recorded and tendered. 17 (’. 8(32 (8(17,808). R 


8.—** Having reference to the charge against the accused person. ** 


(1) Inducement, etc., must be with reference to charge against the accused. 

(n) The words “having reference to the charge against the accused” read 
with the words “ in .i criminal proceeding ” ocentring before, iiiiJ the 
words “ in reference to the procoeduigs aganifet him occuriing subsc- 
(jncntly, imply that the inducement, threat, or piomise inuat bfi with 
refcrencetotbcchargcof.au oilcncc in the criminal courts of the 
country ; and the language is wide enoi’gh to admit of thh construc- 
tion that the charge need not have been framed nor any cnmii.al 
prucccdiiv^s coniinonccd, when the confession was made. 5 ]\I.L.J. 
Art., p. 20. S 

(6) The object of the person who uses the illegal means must be to obtain ti 
confession of having committed an ofknco which is at the time, or 
will be ill future, tlie subject of a charge and proceeding in the 
criminal Courts, with the intent that I he confession may be used in 
the subsequent ciiminal proceedings. 5 M.L J. Art. p. 26. T 

(c) Two per.sons charged with murder iriade certain confessions before a caste 

paiichayct in consequence of a threat of cx-ccmmunicatioii alleged to 
have boon held out to them. U was held that the members of the 
panchaycl wGic not in authority over the accused persons within the 
meaning of S. 24 and that there was no threat, inducemout, or promise 
made to them, having 'icfocncc to any charge against the accused 
person. 4 A. '40 (48). U 

[d) A confession made, immediately after the prisoner with others had been 

threatened by a witness, to whom the statement was made, with a 
lo.adcd rifle, was held to be inadiuitsiblc, I'hcar, J., observing that it 
was immaterial that the threat was not foi‘ the purpose of extorting 
the confession, but in order to suppress an attempt at mutiny. 10 
R.L.R. Ap. 1 ^ Y 

iVok.-— (The correctness of this ruling is dotditful. A. A. & W. Itlv., 4th Kd., p. 16C). 

(2) * Charge ’ means criminal charge. 

The ‘charge’ means here a * criminal chaige,’ or a charge of an offence in a 
criminal proceeding. 5 M.L.J. Art., p. 25. W 
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8.—'’ Having reference to the charge against the accused 
person,** — (Contimwd.) 

(3) Words used should create hope of bettering present position by confessing. 

(а) In every case it is for the Jiidgo to deoido whether the words were used 

in such a manner and under such circumstances as to induce the 
prisoner to make a confession of guilt, whether such confession were 
true or no. It. v. Gardner, 1 Den. C. C.*331; Wigm. Ev., ’05 Ed., 
S. 824, p. 937; T.iy. Ev.. 10th Ed., S. HH4, p. G‘24. X 

(б) A promise;^ or threat, to render a confession irrelevant, must relate to the 

char(je—i e., must reasonably imply that the prisoner’s position with 
reference to it will be made letter or worse according as he confesses 
or not. l-’hip. Ev.,4thEd., p. ‘244, referrimj to Tay. Ss. 879- -881 A; 
Steph. Dig. Art. 22. Y 

(4) Inducement relating to collateral matter, effect of. 

(a) Where a coiifes.sion lins been obtained by an iiiduecrnent relating to some 
colliitenil matti r uneonnocted with thochaigo, it will not l.e excluded 
from evidence l‘hip. I'"v., dth Ed , p.2t4, lefen-imj to Tay. Ev.S.BSO. Z 

(h) A confession made m consequence of a promise to strike off the prisoner's 
, handcidfs was hold to bo admissible in evidence. J!. w Greni, 0 ('. 

A P (3o5 , Phip. 1th Kd., p. 217. Tay. Ev., 10th Ed., S. 880, p. 020; 

^ Wigm. PjV., ’05 Ed., S. 835, p. 951. A 9 

{(.) A confession made bv .an accused person on tho promi«^e of the gaoler to 
allow him to son his wife, if ho would tejl where the property was, 
was held to l>e voluntarx. li, v. Lloi/d, 6 C. P. 3()’> , Steph., Dig , 
7lh JOd., Art. 22, p. 32. B 

(d) Whore tho accu<^i‘d said to a constable, “ if you w'lll gi\e mo a glass of gin, 

I will toll you about it ”; and he w'as given tw’o, a confession made in 
consequence of this was excluded, R. v. iSVarfo/i, Plietw>ud's Siippl. 
to Burn’s Justice, quoted in Joy, Confessions, 17; Wigm. I'iv. *'05 Ed. 
S. 839, p. 955; Tay. Ev., lOlh Ed., S. 880, p. G20 ; Phip. Ev., 4Lh 
Ed., p. 247. B 

(5) Effect of inducement as to one crime on confession of another crime. 

(a) An inducement to confess regarding one crime will not iiivalidato a confo'i- 

aion as to another and difl'erent one. li, v. Warner, 3 Russ. Cr., Gth 
Ed., 489 (n) ; Phip., Ev., 4th Ed., p. 244. ; Tay. Ev., 10th Ed., S. 801, 
p. 620. D 

(b) Except where the two ollenccs arc so blended together as to form in fact 

but one transaction. It, v. Hearn, C. AM. 109 f Tay. Ev., 10th Ed., 
S. 891, p. 020 ; Phip., Ev., 4th Ed., p. 244. B 

(c) A person was charged with sotting fire to her master’s house. Shortly 

after the fire, some of the n^apter’s goods were found hidden in the 
garden of the house. Tho master told the servent, “ if you don’t tell 
me tho truth about the things found in the garden, I will send for 
a constable. ” The servant confessed having set lire to the house. Held, 
that the confession was inadmissible, as the threat was made with 
regard to a crime, which, though different, formed part of tho 
transaction of the first. It, v, IXenrn, 1 C. A M. 109 ; Phip. Ev. 4th 
Ed„ p. 249. F 


10 a 
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8.- ** Having reference to the charge against the accused 
person ,** — (Continued), 

{(jj Effect of inducement made to one person upon another who confesses. 

(rt) A promise or throat made to one prisoner will not render a confession 
made by another, who was present and hoard the inducement, 
iiielevant. ]{, r. ,yafo6.s’. 4 Cox. 04 ; Phip. Ev. 4th Ed., p. 244.«; Wigm. 

*05 Ed. S. 854, p. *.)8.5. G 

(/)) A .and B, apprentices, v/cro charged with robbing their master. The 
master had told A, in the presence of B, tha/; if he did not confess, 
a constable would be sent for. A then admitted that both of them 
had robbed their master; whereupon B said: “ You are a liar; I 
only took one handkerchief.” IVs confession wa.s held to be admis- 
sible, as the threat was not made to him; lint A’s was not. U. v. 
Jacobs, 1 (3ox.51; Phip. Ev., 4ih Ed., p. *240. H 

l-\)r a ease w hei c aconfc.ssion by one prisoner was received, notwithstanding 
that an inducement had been held out to an aceoinplicc which might 
lia\c reached the prisoner, bee It. v. BaiCt 11 Cox. 086 : Phi]!., Ev., 
ith Ed., p. 249. I 

(fl) Where a superior clerk in the Post Office told the postman’s wife, (the 
postman being in custody at the tunc for opening and detaining a 
IcLlor; “ do not be Inghteiied ; J hope nothing will happen to your 
husband bcNond the Ioms of his situation; ” a subsequent confession 
by the prisoner was held to bo inadmissible, it appearing that the wife 
might have told the husband the substance of this statement. It. v. 
Jfauiing, i Arm & O. 840; Tay. Ev., 10th Ed.,S. 885, p. G25. Phip. 
Ev., 4th Ed., p. 249. J 

t7) Inducemeut need not be express, but may be implied. 

(a) An inducement, promise or threat need not be express, but may be implied 

‘ from the conduct of the person in authority, the declarations of the 

prisoner, or the circumstances of the case, li, v. GilHs, 11 Cox. G9 ; 
Phip. Ev. dth Ed., p. 244. U 

(b) An accused person volunteered to a constable a statement implicating him- 

self and others, aiid^hcing asked if ho would repeat it to a superintend- 
ent said, “ No.” They then went to the superintendent and thence 
to a Magistrate, before whom, without caution or inducement, the 
accused made a similar information on oath. Some days later, on 
ibis information being read over in the presence of his confederates, 
t^e accused said, ‘‘I came here to save myself.” He was not then in 
custody, nor was any charge*made against him, nor any caution given, 
the Magistrate regarding him as an approver. Subsequently, he 
refused to testify against his confederates and was tried rand convict- 
ed. Held that thi statement and informations were irrelevant, 
being made under the hope of being treated as an approver, and 
not being validated by the aheusod person’s breach of promise. B. v. 
GilliSy 11 Cox, ; Phip., Ev., 4th Ed., p. 250. £, 

{c) Confe.ssion8 made some days after arrest may also often be true, but such 
confessions will, in almost every instance, not have been made vo- 
luntarily, but have licen extorted by maltreatipont, or induced by 
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8,—*^ Having reference to the charge against the accused 
person, ” — {Concluded), 

promises of pardon on being made a witness for the Crown. 9 A. 528 
(560), per Brodhursty J, M 

9. “ - ‘ * Proceeding from a person in authority , ' ' 

■<1) Confession induced by person in authority irrelevant. 

(ft) S. 24 declares that any confc.ssion made by an accused person is irrelevant 
if myde under an inducement from some one in authority. 2 L.B.R. 
1C8 (170) ; sec, also. 6 C.VY.N. ccxi. N 

(h) It does not matter whether the accused person is in custody or not, or 
whether the confession is made to a police officer or to some one else ; 
if it is made under the influence of an indiiccinent, thrc.it nr pioinise, 
it is irrelevant. 2 L.B.R. 168 (171). * O 

(2) No definition of term person in authority '’in Act. 

No definition or illustration is given in the Evidence Act of the I'Xpression 
“ perbon in authority." 9 B.H.C.K. 358 (:1GB) ; see, also, 5 M.L.J. 
Art., p. 27. P 

(3) English decisions to guide in construing term. 

Tho expression is well-known to English lawyers on a question of this nature^ 
and, though, as tho rules of evidence, which were in force at the 
passing of tho Evidence Act, were repealed, the Pluglish decisions 
on the subject cannot he regarded as autlKirities, they may still serve 
as valuable guides. 9 B.H.C.R. 358 and 368 ; see, also, 5 M.L.J. Art., 
p. 27. Q 

(4) Term not to be used In restricted sense. 

(a) Where it was contended that a “person in authority ” meant a person 
having control over the i)ro.secntion of tho accu.scd, it was held that 
the term w.as not to be used in any restricted sense. 9 Jl.H.C.R, 
358. R 

{b) Too restricted a meaning should not he placed on the words “ a person 
in authority." 9 C.W.N. 474 -2 Cr. L.J. 255 (258). 8 

(5) Character of person offering inducement to be considered. 

Before a confession is rendered inadmissible under S. 24, regard must bo had 
as well to the character of the per.%on from whom the improper pres- 
sure originates, as to tho nature of the inducement, threat or promise. 
5 M.L.J. Art., p. 23. , T 

(6) It must be that of one in authority. 

With respect to the character of the person, whoso pressure would render a 
confession inadmissible und(jr S. 24, the condition is that he must be 
a ‘ person in authority 5 M.L.J. Art., p. 23. U 

• 

(7) Test of authority. 

(a) The test would seem to be, had the person authority to interfere in the 
matter ; and any concern or interest in it would appear to be held 
sufficient to give him that authority. 9 B. H. C. B. 358 (369) ; See, 
alsD, 10 B. 232, argument, Y 
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9,— ** Proceeding from a person in authority,'* --^(Continued). 

(6) To rondor a confnssion inadmissible, the inducement must have been held? 

out by a person in authority — i. c., some one engaged in the arrest^ 
detention^ examination^ or prosecution of the accused ; or by some- 
one acting in the presence, and without the dissent of such a person. 
ft. V. Ponnteney, 7C. & P. : Phip. Ev., 4th Ed., p. 243. W 

(c) Tho exprcc^sioA person in .authority ’ applies to a person who has con- 

trol over the prosecution of tho accused (R. v. IlnnnatL Moore, 2 
Don. C. C. 522) nr a prosecutor, li. v. Jenkins, It. & R. 492) or hjs at- 
torney (7?. V. Croydon ^2 Cox, 67). * X- 

(d) According to Englihli law, any person having authority over the accu-sed 

in connection with tho persecution is a person in authority within 
the meaning of the rule. Field. Ev., fith Ed., p. 96. Y 

(8) IifdiaD and English laitf. 

(a) In India, the inducement which renders a cou fe&siou inadmissible must 

he one proceeding fiom a person in authority. See Whitley Stokes, 
Anglo Indian Codes, Vol. 11, p. 827. See, also, Field. Ev. 0th Ed., 
p. 97. Z. 

(b) In England, it seem.s enough if tho iriduccrneut is held out by an\ one in 

his piosence and he b> his silence sanctions its being made* Seo 
Whitley Stokes, Anglo Indian Codes, Vol. TI, p. 827 ; see, also, 
Field. Ev., 0th Ed., p. 97. . A 

(c) 'rhe (juostion whether the .section by the use of the words “proceeding 

from” eniw3ta a different rule from that of the English Law, accord- 
ing to which it seems enough if the inducement be held out by any 
one in the presence of the person in authority and he by his silence 
sanctions its being made, is answered by ]\Iessrs. Amir Ali and Wood- 
rofle in the negative. A. & W. Ev., 4th Ed., p. 156. B 

(d) A confession made by a person who had read a proclamation by tho Gov- 

ernment offering a pardon to an accomplice who gave evidence, and 
induced by it, was not admitted in evidence. R.\. BosiveU, C. As 
Marsh. 584 ; Tay. Ev., 10th Ed., S. 881, p. 621. C 

(9) Ground of exclusion of confession induced by person in authority. 

(a) As the authority possessed by the persons who make or sanction tho induce- 
ment is calculated both to animate the prisoner’s hopes of favour, on 
the one hand, and, on tho other, to inspire him withawo, and, in .some 
degree, to overcome the powers of his mind, the la>v assumes the 
possibility, if not probability, of hks making an untrue admission, 
and^ consequently, withdraws from the consideration of the jury any 
declaration of guilt which the 'prisoner, under these circumstances, 
may be induced to make. Tay. Ev. 10th Ed, S, 874, p. 614. D 

(5) The admission of such evidence would naturally lead the inferior agents of 
tho Police, while seelSing to obtain a character for activity and zeal, 
to harass and oppress unfortupate prisoners in the hope of wringing 
from them a reluctant confession. Tay. Ev., 10th Ed., S. 874, p. 615. 

(10) Inducement by person having no authority. E 

(/f) Whether an inducement, threat, or promise proceeding from a person 
having no authority renders a confession inadmissible, is a question 
upon uhich tho English decisions have not been uniform. The weight- 
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.9. -** Proceeding from a person in authority,^* —{Continued). 

of atlthouity appears to bo in favour of tho admissibility of such a 
' conft'^i-ion. That it would bo admissiblo under tho above section, 
there appears to bo little doubt, as the confession is declared to bo 
ifi'clcvaiit only when made in consequence of an inducement, threat, 
or prornjpc, proceeding from a pen son in authority. Field. 7*]v,, Gth 

Ed., p. U7. F 

• . 

(6) Any confession was hold to be receivable by /^nif/e.so7i, J. , unless some 
iiiduecment has been held out by a person in autboiity, and, with re- 
^ ' feienco to the particular facts of tlio ease before him, to have added 

that *110 would have admitted in ( vidence the statement made by 
the piisoncr to an indillcrcnt person, had the inducement hccii 
oUerod by smh prison alone. h.\. 'raijlo/, 8 C, A P. 7:11; Tay, 
Ev., 10th I'ld., S. 875, p. GIG. 0 

(c) A proninc or Ibreat held out by an indifferent person, ^^ho has oHiciouoly 
inb'rfered. witboul any soit of .lulliorily will iivivi operate to exclude 
. 1 . oonfobsioi), uiado to n/i/y o///cr />e^oo7i who has not himself sanc- 
tioned tho iiidnccinent. h. v. oiOions, 1 0. P. 07; T.in . Ev., 10th 
Ed , S. 877. p. G17. H 

(J) An exhoi tation, ailmonition, promise or threat, proceeding from some one 
who has no conccni in tl c ai»piehension, prosecution, or examina- 
tion of the prisom'r, but intci feres without anv authority, will not bo 
snKieient to render a confession inadmissible, ii*. v. Jlvtre, R. & 
R. 15:3. I * 

(11) ConfesBion induced by person in authority, but not made to him, irre- 
levant. 

A confo.ssion iiidneed by a person in auLboritv, though not made to him, will 
not bo received in e\idoiicc. Jt. v. HlaJJnini, G Cox. 838 ; Pbip., Ev., 
1th Ed., p, ‘221. J 

(12) Confession made to, but not induced by, person in authority, relevant. 

NVherc a confession is made to, hut not iiidiiced by, a person in authority, it 
IS relevant. 11, v, (IthlxniSj 1 C tV P. PJ’J; Pbip., Ev., 1th lOd., p. 211. K 

Instances of persons held tube in authority. 

(n) A tvavcJling auditor of a laihvay company was hold to be a prr.soii in 
authority, as regards one of its btiokiiig clerks, within the moaning of 
^S.24. ‘J ll.lI.C.K. :35S (8G‘,)). L 

(b) Where !i threat was alleged to have been made by “ cverv I'odv connect- 

ed with the Muriicipalitv , ’ it was said it would have rendered the 
confcs'ion irrelevant, should the fact of tho threat Lave been proved, 
il R.U.C.R. 137. , M 

(c) Where a prosecutor asked tlie defendant for the money which be had taken, 

and before it was produced, said, “ I only want my money, and if you 
give me that, }cu may go to the devil if you please,” upon which 
the defendant look part of Hio'V.onev from his pocket, .ind said that 
was all he had left, hrhl, tho evidence was inadmissible. R. v. Jones, 
li. & R. 152 : and K. k Pant.tl, 4 C A: P. ,'.70. H 

•((i) Whore il panchriyct was assuming an authorily and was leading the accu- 
sed to believe that ho bad that authority, a Court would he justified 
m holding that he was ” a person in authority, ” within the mean- 
iug of S. 21 of ibo Evidence Act, 'J C.W.N. 471 (47G). 0 
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9. — ** Proceeding from a person In authority^*— (Continued), 

\e) Tho uiiiiitoi’ of a was held lo be a person iu ftithority. 10 B.L.R. 

App. 1. P 

(f) A police patcl was held to be a person in authority. 3 B. 12. Q 

((/) So also, any other police cfliccr is a person in authority. 6 N.W.P. 86. R 

(h) A constable or other otriccr. in whose custody the accused is, will be held 

to be a person in authority, li. v. Shepherd, 7 C. AT. 679;i2. v. 
Gillis, 11 Cox. G9 ; Phip., Kv., 4th Ed., p. 243. 3 

(i) Or, in cases of felony, perhaps the private person who arrests. 3 Buss. Cr. 

502u : Ros. Cr.'^Ev., 40 ; Phip. Kv., 4th Ed., p./243. ' T 

(J) Or the prosecutor. R. v. Jenkins, Rus. & Ry. 492 ; Ibid. U 

(A:) Or the prosecutor’s wife. R. v. I ’pchuich, 1 Moo. C. C. 465. Ibid. Y 
(/) The wife of one of the prosecutors, and concerned in the nniuagcment of 
their business, was held to be a person iu authority. Queen War- 
rivfjham, 2 Dcii. C.G. 447 (n) ; cited in 9 R.H.C.R. 358 (3G9) ; Phip. 
Kv., 4th PM., p. 243. W 

(in) Or the prosecutor’s attorney. R. v. Croydvn, 2 Cox. G7, Ibid. X 

(n) Or the master or mistress of the prisoner, where tho offence has been 

committed against tho person or property of either, but otherwise 
not. R. V. Moore, 2 Den. 522, Ibid. ^ Y 

(o) Or a Magistrate whether acting in the case or not, R. v. Cletves, 4 C. A: 

P. 221. Ibid. . Z 

(yj) Or the Magistrate’s clerk. R. v. JJreiv, 8 C. ^ P. 140, Ibid. K 

(g) Or a coroner. •■A’, v. Wedtho, Times, June 17, 1905. Ibid. B 

(r) So. also, a MagisUatc or a Sessions Judge is a person in authority. 2 A. 

2G0, & 10 C, 775. C 

(s) A Mouigar who was acting as such in regard to an inquiry into a dacoiiy 

was held to be a “person in authority ” within the mcaniug of S. 24. 
20 M. 38 (40), D 

(/) An accused person was convicted mainly upon a confession made before a 
^lyook, which he retracted before the Sessions Court. Held, that tho 
prisoner had not been properly convicted on such evidence. L.B.R. 
(1872-1892), 497 (498), folloirivrj 12 M. 123. £ 

(iij Under the American Law, prosecuting and arresting officers. Magistrates, 
jailors and all pet sous, in positions similar to the above, have been 
held to be persons in authority. Vaughan, 17 Clratt, 676, F 

( 14) Instances of persons held not to be in authority! 

(a) ^Vhcre a confession was alleged to have been obtained by an inducement 

proceeding from tho members of a Panefa, held, the membore of tho 
Panch were not persons in authority so as to render tho confession 
made to a ^fagistrate and repeated to the Committing Magistrate 
irrelevant, under the provisions of S. 24 of the Evidence Act, 4 
Bom. L.R. 785 (788). 0 

(b) Where an accused person made a confession of his guilt to the Medical 

Officer of bis Regiment, who told tho accused that it would be better 
for him to tell the truth as to how he came about certain wounds, 
held that the Medical Officer was not a person in authority in respect 
of any proceedings which might be contemplated or tak^n against the 
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9^-^**Proceedltig from a peraoa la authority. ^^(Comluded), 

aocuJid who made the confession, and that the Medical Officer’s 
representation could only mean that, on medical grounds, it would 
be for the accused’s benefit if ho told the trnlli about the canso of his. 
wounds. 8 Bom. Utt. 507 (512). H 

(c) Where the accused made his confession of guilt to the Coinmisaioned Officer 

• of his Itcgimcnt who stated to the accused that ho had already obtain- 

ed information from another person and promised secrecy if he told 
the truth, held that the Commanding Officer was not shown to be in 

» authority in relation to the proceedings that were to be taken against 

the accused, and that the alleged deception and inducement were 
covered by the provisions of S. 2!) of the Act. S Jhun. L.R. 507 ^4 
Cr.L.J. 40. I 

(d) The members of a punchayct sitting to consider whether two persons 

should be* ex communicated for having committed a murder were 
hold not to 1)0 in authority within the meaning of this Act. 4 A. 40 
(4S). j 

(r) But Tyrrell J., gave no reason fof so holding ; nccording to the te.st laid 
down in 9 B.H.C.K. 358, a punchayct appe.ar.s to be a “ portion in 
authority.” A punchayct had as much authority in the matter of 
* social ostracism as a Judge has in the matter of the prosecution, and 

it is analogous to a Court, llcnce the view of Tyrrell hardly seems 
* right, unless a different construction be placed upon the term “person 
in authority.” 5 M.L J. Art., p. 27. K 

(/) Where an accused per.son, charged with having abetted another person in 
the commission of offences under S. 8 (1) (b) under the Official Secrets 
Act, 1881), made statements in reply to a demand iiy the Deputy Com- 
missioner for an explanation of his conduct, liekl that they were not 
excluded by S. 24 of the Evidence Act, as it was nut suggested what 
grounds the Deputy Commissioner’s order could give the accused for 
supposing that he would gain any advantage or avoid any ovfl of a 
temporal nature in reference to the proceedings against him. 1 L.B.R. 
133 (135). I4 

(g) It was held that the wife of a constable was not a person in authority. 
Ze. V. Ilatdu'icJc, 1 G. & V. 98n ; Phip., Ev., 4th Ed., p. 244 ; Wigm. 
Ev., ’05 Ed., S. 829, p. 941 ; Tay., Ev., 10th Ed., S. 877, p. 617. H 

{h) A mistress not being a person in authority, a confession made 111 conse- 
quence of an inducement held out by her is a voluntary confession. 
n. V. Moore, 2 Den. C.C. 522 ; Steph. Dig., 7th Ed., Art. 22, p. 32. N 

(i) The master or mistress of a, prisoner is not a person in authority, if the 
offence of which the prisoner is accused was not committed against 
them. Field, Ev., 6th Ed., p. 97. 0 

to.--** And sufficient in the opfhlon of the Court.*' 

Court to decide lufflcienoy of iaduoement. 

(a) S. 24, whilst requiring the inducement to be offered by a person in 
authority, leaves it entirely to the Court to form its own opinion as 
to whether the inducement, threat, or promise was sufficient to lead 
the prisoner to suppose thitt be would derive some i^eneflt, or avoid 
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10 .—** And sufficient in the opinion of th^ Courts*' ---iQQ-nclnd^d), 

soiiifi evil, nf. a temporal nature 1 >3’’ confessing. 9 U. H. C. R. 358 
(3G7). P 

(/)) It is aclniilitocl that ( onfussions ought to he excluded unless voluntaiy, and 
the Judge, not the jui v, onghfe to determine whether they arc so. 
Hox V. Jlannuh Mtnnc, ‘il L. J. :M. C. 199; cited lUO B.'H.C. K. 
ofiS (:3G7> " 0 

(r) ft does not turn upon what niav have been the preeise words used ; )mt, 
ni (':ieh case, whalever the words used may he, it is for the Ju^ge to 
eonsuk'i', before lie admits or rejects the evidi^iee, whether the w’ords 
used were such as to eoii\ev to the mind of the ])envon addressed aii 
mtinntion that it will be belter lor him to confess that ho committed 
the crime, or worse for him if lie does not. Vcv Eite, J., in R. v. 
(I((niry, ‘2 0. c't K. 9io (025) ; cited ui G C.W.N. eexKxvi. Wigm, Ev,, 
’0‘*» I’M., S. 8-21, p. t):37. * R 

11 , -** To give the accused person — evil , ' ' 

(1 ) Liberal construction of expression by Courts. 

'I'ho ‘burls have construed ihc.ii words liber dly in fa\our of prisoners. 5 
'SI. ]j. J. Art , p. 28. S 

4 

(2) Inducement, etc., must bo sufficient to give accused grounds for hoping benefit 
• to himself. 

(n) A threat, to eome under S. *21 of the Evidence .Act, must bo sufficient 
to give the accused grounds for supposing that by making the con- 
fession he would gam an .tdvantage. l-.E.R. Cr. (1897-1901) 147 
(1-19). T 

(M The proper question regarding the admissibility of a confession is whether 
the inducement ludd out to the prisoner was calculated to make his 
confession an uulrue one. AVr \. Tlioinas, 7 0. it P. 'Md, followed in 
Reu V. Couit, 7 r. & P. 48G ; ctledin 9 B.H.C.U. 358 (.907). Per 
Coh idije, J. U 

(f) To exclude a confession made under the influence of a promise or threat, 
the promise and threat must he of a description that may he presum- 
ed to have such an rffi'ct on the mind of the defendant aS to induce 
him to confess. R. \. Rinr(\ P. & U. 153. Y 

{d) “ The real question is whether there has hecn any throat or promise of 
sueh.i nature that the prisoner would tie likedy to tell an untruth from 
fear of the threat or hope of piotit from the promise.” R. v. Reason, 

1-2 Cox. Cr. 229 ; Wigm. Ev., ’0.0 Ed., S. 824. p. 9.;}8. W 

(e) One element in the eonsidcration of the question as to their, being volun- 
tary is whether the. threat, or inducement was such as to be likely to 
jiitluenco the prisoner. Perhap.s it w'oulcl have been better to h.ave 
held that in all cases the Judge determined that point upon his own 
view of all the circiflu-.t uices, including the nature of. the throat or 
inducement, and the character of the person holding it out together, 
not necessarily excluding the ’confession on account of the chanirtor' ' 
of the per.son holding out the inducement or threat. fUx v. Hannah 
. Muore^ 'll Ij.J. Alag. C i. 190, per Parke, B ; died m 9 B.H.C.R. 358 

(3G7i. (The rule as laid down in the section appears fo be worded in 
accordance with the abo\e suggestion. Per 0,/.) X 
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II.— “To give the accused person evl!.**—{Co)icliided), 

- if) Tho rule is tb.tt, if any woiklly advantage be held out ou any harm threat- 
ened, the ennfoysion ninst be excluded. The reason is, not that the 
law suppler, ca that tho statement will he false, but that the prisoner 
has made the eoril'ossion under a bias and that, therefore, it would be 
better not to submit it to tho jury. Jl. \. Bahhy, 2 Den. C.C. 430, 
nkd m tJ D.U.C.R. 358 (307). ' Y 

I 

I2. - **Of a temporal naiureB' 

(1) “tTemporar Is apposed to “ spirituaF* op “ religious.’' 

3Tie word"' . 5*!\r.h J. Art. p. 20. 

(2) Inducement must be temporal. 

(o.) The inducement must bo one of a temporal hind, for hopes of a spiritual 
nature merely do not come within the purview of the principle which 
excludes donfe.ssioiis oht.'iined hv impropei inlluejice. (Induennent 
offered hy clergMiian). R. v. (iiUmni, 1 Moo. C. C. 1%; Tay. Kv., 
10th Kd., S. 87-2, p. G13. ^ Z 

(Z^) A prisoner under 11 years of ago :ieeused of murder wms told, “ now kneel 
down, I am going to ask voii a very berioiis <jue.stion, and I hope \on 
will tell me the truth in tho ])rcseneeof the .Mmighty '. A statement 
thereupon made was hold to ho ndevant. (Inducement offered by 
some other person than a clergyman). /•*. v. W’lhly 1 Moo. C. C, 45*2; 

, Tay. Ev., 10th Ed., S. 872, p. G18. A f 

(3) English and Irish Law as to penitential confessions. 

The law in England and rrobind — nnliko that which prevails in Scotland, 
America, and in eountnos subject to the Roman T.aw— does not 
regard penitential confessions to a priest in the light of privileged 
communieations. Ta\ , En., 10th Ed., S. 870, p. GlO. B 

(4) Inducement, not temporal. 

(o) (lonfefisious obtained by holding out the hope of forgiveness from Clod nny 
he rcle^allt uinbu’ the section. 5 Al.E.J, Art., j). 20. C 

(h) Ex-comninniratioii.s threatened h\ the Pope of Krune would be a religions 
evil. A confession made under sueii a threat would he relevant under 
vS. 21, 5 Ait„p. 2'.). D 

(c) Confessions of sins made to priests w'ould not bo inadmissiljlo under S.24* 

5 Art., p. 20. E 

{(i) Tho threat employed in t A. 4G was cx-eommunieatinn from casic for life, 
an evil probably temporal. .5 ^f.lj.J. Art , p. 2!J. F 

IS. ** In reference to the proceedings against^ him."' 

(1) Proceedings " mean “criminal proceedings”. 

(а) “Proceedings” mean criminal proceedings, and i.ho phrase must bo read 

as quail fying the Wi>rJs “iidvaiibivie’ ’and “evil.” 5 M.E.d. .\rt. p. 29.G 

(б) “Proceedings,” it may he noted, have been held to mean crnniiial proceed- 

ill-;.. 1L.B.B. H 

(2) Advantage or evil must bo with reference to proceedings against the prisoner. 

(a) The-ri'., that, by confessing, the prisoner will not bo sent to jail. 

9 B.H.C.R. 358. I 



388 Act I of 1872 (Indian evidence act). [8. 28 

reference to the proceedings against hint.**— (Concluded). 

(/)) That ho will got off. 3 B. 12. *0 W. R. (Cr.) 10 (17) ; also 1 W. R. (Gr.) 
24. J 

(c) That nothing will happen to him. 5. N.W.P. 80. K 

(d) That ho will bo pardoned. 2 A. 2G0 & 8 \V. R. (Cr.) 53 (51), See, also, 22 

C. 50 (73) 1 110. ^ L 

(e) That he will receive a more lenient sontenno, that ho will, in consoquonco 

of confessing, become Queen’s evidence, and the like. 5 M.L.J, Art., 

p. 20. M 

< 

(f) The decision m 4 A. 4Gmay also have been put on thoground that no advan- 

tage was offered or evil threatened with reference to the Criminal 
prooooding.s against the prisoner. Thco\il tlireatoncd,“ ex-communi- 
cation for life ”, was with reference to further social intercourse bet- 
• ween the accused and bis brethren, but did not allude to anj' escape 

from criminal prosecution, or mitigation of punishment at their trial, 
5 M.B J. Art., p. 30. N 

See, also, the ca'^cs cited on * Conh'S^^ions * under Ss. 17 and 21. See, also, 
the articles in 5 IM.IvT. p. 12, 2 llrmi. Fj.R. pp. 157 & 217, and 0 
C.W.ls. ccv., whore the entire law of ‘ Confessions * will he found 
ably discussed and grouped. • 0 

f 25. Xo Confossion W niado to a police-officer (2) sihall be 

Confession to a proved (‘^) as (‘^} .T person accused of any 

Police officer not to ^ 
be proved. oifoncc. ('*' 


(Notes), 

{Gene raff, 

(1) Ss.^ 25, 26 and 27 taken from Crim. Pro. Code, 1861. 

(а) Ss, 25, 2G and 27 were transferred to the F.videnco Act verbatim from the 

Code of Criminal Procedure, Act XXV 1801. Stoph. lutrod., p. 140. P 

(б) These sections, ri>., 25, 26 and 27 were embodied in the Indian Evidence 

Act with some alteration from the Crim. Pro, Code (Act XXV of 1861), 
G A. 509 (512) (F.B.), per Oldfield, J\ see, also, per Brodhurst, t/.,at 
p. 51 1, and per Mahmood, J., at 524. Q 

(c) These three sections', have, with very slight alterations, been brought into 
the Evidence Act from Act XXV of 18C1, the first Code of Criminal 
Procedure, and are to be found in Ss. 148, 149 and 150 of that Code. 
6 A. *509 (514) (P.B.), per Brodhurst, J. R 

(2) 8 . 148, Act XXY of 1861, Cr. P.C. 

No confes.sjon or admission made to a police officer shall be used as evidence 
against a por.son acen.-^od of an offence. Sec 6 A. 509 (512) (F.B.), per 
OWeld, J. ^ S 

(3) Ss. 25 ft 26 moke no material changes. 

—in the language of the Cr. P.C., Act XXV of 18G1, from which they were 
embodied in the Evidence Act, See 0 A. 509 (512) (P.B.), per 
Oldfield, J. I 
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(GeaeraL ) — {Continued), 

(4) SeotionB connected with one another. 

Ss. 148, 149 & 150, Cr, P.C., 1801, there stand in the sumo order towards each 
other as do Ss. 25, 2G Sc 27 in the Evidence Act and, from their con. 
text and contents, these three sections are strongly connected one 
with the other. G A. 500 (514) (F.B.); per Brodhurst^ J, U 

(5) Sections 25 & 26 different from English Law. ^ 

(rt) Ss. 25, 2G & 27, diHor widely from the law of England, and were inserted 
, in the Act of 18G1 in order to prevent the practice of torture by the 

policc*for the purpose of extracting confessions from persons in their 
custody. Steph. Tntrod., p. 140. Y 

(6) Ss. 25 and2G of the Evidence Act are apparently peculiar to this country and 
the safeguards in India, in favour of accused are, in some sen.so, more 
pronounced than in England. 2 C.W.N. 702 (707) ; per Maclean, C.J, W 

(G) Indian Law unreasonable. 

On this subject of the e.xclu.sion or admissibility of confessions lo a police 
oflicer, nothing can be more unreasonable than the hard and fast 
line that is often attempted to be drawn in this country. 4 A. 198 
(203); i^er Stuart, CM. X 

(7) Construction of section - Loose view. 

(rt) The provi.sion in S. 25 is not to be understood in any absolute sense and 
* under all circumstances whatever. 4 A. 198 (203): per Stuart, C.J. Y ^ 

(5) Though S. 25 of the Evidence Act provides that m> confos.sion made to a 
police oKicer shall l>o proved as against a» accused person, nothing 
conld be more impolitic or obstnictivc tban to take it to mean to 
apply to all statements, however voluntarily made to a police ofheor. 

■4 A. 198 (20:)); per Stuait, C.J. Z 

(c) S. 25 ought to be read and understood in connection with the other sec- 

tions which follow it, particularly S. 28 (‘/—probably S. 27), for taken 
by itself and applied indiscriminately, it is simply irrationifl and 
absurd. 4 A. 198 (203), per Stuart, C.J. A 

(d) Such a naked application of the section is also plainly opposed to the law 

of evidence as supplied by the Courts in England, a good illustration 
of which is supplied by what is called JJaldry's cabc, as referred to iu 
Roscoe’s Evidence in Criminal cases, 4th Ed., by Tower, 1858, p. 40. 

4 A. 198 (203) ; per Stuart, C,J, B 

(c) In Rrt W? /y’s cas<?, the con fcsbion, which the Court of Appeal unanimously 
hold to have been rightly received in evidence at the trial, was made 
to the police constable,, who, having apprehended* the prisoner on a 
charge of murder, said to him that ‘he need not say anything to cri- 
minate himself, as what he did say would be taken down and used as 
evidence against him and, thereupon, the prisoner made the confes- 
siou. 4 A, 198 (203;: IM-t Stuail, C.J. C 

(f) Though, in this country, it Alight be fairly argued that such a confession 
as was made iu Daldrifs case did not come within the implied excep- 
tions lo S. 24, and was distinctly struck at by S. 25, however unreason- 
ably, yet, statements by police officers embodying and including what 
may be understood ae a confession or admission of guilt by an aooused 
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{General.) -{Continued). 

ptMiSoii jiro not wholly injidjiil.^sihle, but may be received and applied 
to fill’ iis they prove lucrelv corroborative circumstances and not an 
libboliite confession of guilt. 4 A. JUS (20;) &204); per Sltiait, C.J. D 

(8) Construction of Ss. 23 & 26- The strict view. 

(а) It is manifest that the pioliibitioii laid down ui these two sections, 25 & 20, 

must he^strietly af>plie(i, and any rebixMlion of it in accordance with 
the provi.so to S. 27 shoukl be sparingly admitted and only to the cx- 
iciitof so iniich of the accused’s statonieiiLs, as directly and di.^linct- 
1y relates to the fact alleged to have been di.sirnercd in conscqucnco 
of it. 4 A. 11)8 (201), per Siiaujkt, J. E 

(б) The proxisions of Sa. 25, 2G A: 27 of the KMdonce Act, must be btrictly 

construed, u A. 5ul) (51‘>). F 

• (c) The terms of S. 25 arc imperative. \ confcs.sicai made to a police oJhccr, 

iiwlcr antf ciini'jislmici^, is riot .tdmiirsilili' in evidence against a 
prisoner. 1 C. 207 ; reft’) red to iii I lj,13.R. G5 (GO). G 

(0) How section should not be read. 

The section is not to he read as if it ran, “ no con fcst,iou made to a police ofiicer 
investigating a ease.” 1 C.L.K. 21 (22), ^ H 

(10) Proper construction of section. 

The proper construction is one that e.xcludcs confessions to a jfolicc officer 
under any circumstances, or to an> one else, when the person making 
it is in junpositioii to be.iri/Incnccd b\ ,i police o/hcer, unless the free 
and voluntary nature of the confession is secured by its being made in 
the iminediato pi'csciicc of a Magistrate, in winch case the confessing 
person has an ojiportuiiity of making a statement, uncontrolled by any 
fear of the police. 1 C.L.K. 21 (22) , leferrcd lu in 26 0. 569 (570). I 

(11) Reason for exclusion of confession to police even in Magistrate's presence. 

A companion of 25 2G leaves no doubt that confessions to a police officer 
e\en though made in the presence of a Magistrate, would be wholly 
inadmissible for the simple reason that the sa\ ing cdau.sc contained in 
S 2G docs not cxi&t hi S. 25. 6 A. 509 (>J2) (F.B.) ; per Malimood, J. J 

(12) Ss. 25 & 26 different. 

The two sections laid (jowii two clear and definite rules, 6 A. .509 (532) (F.B.) 

per rf., dhscnticnL K 

(13) Sb. 26 ft 26 do not overlap each other. 

— for then *tlicie would oliviously bemo necessity for framing two separate 
scelion.s to lay down one and the .same proposition of law. 6 A. 509 
(532) (F.B.) ; per Mahmoodj J.j diasentient. L 

(14) Scope of section. 

{a) A confession made to a police offifer is not relevant, save as provided by 
S. 27 of the Act. I C.L.U. 21. M 

(6) Under Ss. 21—26, the statements made by accu.sed persons arc irrelevant, 
subject to the qualifications contained in Ss. 27—29, when such 
btutements arc coDfeb&ions, 10 I'.U. 1886 (Cr.). H 
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{OeneraJ).—{Contin'ued), 

(15) Object of leotlon. 

(a) The humane object of S. 25 ia to prevent a confcBsion obtained from an 
accused person by means of any undue influence from being received 
in evidence against him. It is an enactment to which the Court 
should give the fullest effect, and there is no sufficient reason for 

. reading the 2Gth section so as to qualify tjio plain meaning of the 

25th. 1 C. 207 (214 <& 2X5), referred to in 2G C. 5G9 (570). See Steph. 
liitrod., p. 140. cited supra. 0 

* (fc) The obvious intention of tlie Legislature in passing the provisions 
contained in Ss. 25 and 2G of the Evidence Act was to deter the 
police from extorting confessions, by rendering such confossions 
absolutely inadmissible in proof, unless made in the immediate pre- 
sence of a Magistrate ; per Strniijht, J. 4 A. 198 (201). P 

(c) The rules contained in Ss. 25, 2G and 27 of the Evidence Act wore not 

originally treated in British India as, strictly speaking, rules of evi- 
dence, but rather as rules governing the action of police oHicers, and 
as matters of criminal procedure. G /\. 509 (521) (F.B.) , per Maliinood, 
J, dissentient, Q 

(d) The Legislature had in view the malpractices of police officers in extorting 

* confessions from accu.sed pcr.sons in order to gain credit by securing 

convictions, .and those malpractices went to the length of positive 
* torture ; the Tjcglelature, in laying down such stringent rules, regard- 
cd the evidence of police officers as untmstworthy, and tho object 
of tho rules was to put a stop to the rxtortirjn of confession, by taking 
away from ihe police officers the advantage of proving such extorted 
confessions during the trial of accused persons. 6 A. 509 (523) (F. B.) 
per Mahmood^ J. R 

{e) It is with the object of discountenancing and preventing the very objection- 
able practice of police officers extorting confossions through pressure 
and compulsion that the Legislatiuo has, ill the interests of aAjusod 
persons, provided a safeguard in S. 25, which renders a confession 
made to a police officer, absolutely irrelevant. G C. W. N. ccxi. 8 

(16) Analogous law. 

Similar to S. 25 is tho provision in S. 1G2 of thoCr. P. C. ; no statement made 
by any person to a police officer in the course of an investigation under 
this chapter shall, if taken dow'n in wanting, be signed by the person 
making it, nor shall such writing be used as evidence. 5 Bom. L. 
R. Art., p. 203. T 

(17) Relation of S. 8 to Ss. 23 & 26. ^ 

(a) Tho special provisions in Ss. 25 and 20, being unambiguous, are not cut 
down by S, 8 ; ‘ Oeneralia spictalibus non deiogant.^ 14 B. 2G0 (267). U 

(&) Explanation 1 to S. 8 does not rendef^ admissible, as evidence, any state* 
ment which Ss. 25 and 26 exclude, and is not to be construed as if it 
were a proviso to those sections. 14 B. 260 (266), per JardinSy J, Y 

(c) Statements made by accused persons to a police officer, while in police 
custody, are not relevant, under S. 8, Expl. I of the Evidence Act, 
as evidence of * conduct.’ S. 8, in so far as it renders admissible a 
statement as included under ’conduct,’ must be read together with 
0 12 
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Ss. 25 and 2(5 and cannot admit, as evidence, a statement which 
would be rejected b} those sections. 14 B. 2G0. W 

{d) According to l'5xpl. 1 of S. B, the word ‘conduct’ docs not include state- 
ments, unless those statements accompany and explain acts other 
than Htatcmeiits. 11 B.IT.C.R. 242 (245) ; sec, also, h M.L.J. Art., 
p. 18. 4 'X 

(18) Point to be borne in mind with reference tu section. 

The Evidence Act does not intend to .suggest or sanction the process of ay-ach- 
ing, by a more or lesh forced connexion, to any act that a piisoner 
could do, fi ‘.t.tlcmenl. relc\ant to a crime charged against him, but 
onlytomalvctho.se statement.s admissible, whn h are the essential 
coinplcmont of acts done or refused to be done, so that the act itself 
or the omis.sion to act acrpiircs a spixoal significance as a ground for 
inference with respect to the i.ssues m the case under trial. It is 
important that this should be borne in mind, as otherwise prisoners 
will, b) the exercise of the conimcnest ingenuity be entirely deprived 
of the safeguard which the legislature intended to throw round them 
in Ss. 24 to 20 of the Evidence Act. 3 B. 12 (17). Y 

(10) Applicability of section to Upper Burma. 

The words, “who is nob a ^Magistrate” shall be inserted after the expression 
“police-oliicer” in S. 25 of the lOvidence Act, in its application to 
(Tpper Burma. See S. 4, of the Burma Laws Act (XITl of*189H). Z 

(20) Ruling of 1867 no guide to the law as enacted in Evidence Act. 

The Code of Criiniiual Vroccdure of 1801 contained sections, 148, 140 <5: 150, 
almost identical with Ss. 25, 20 A’ 27 of the Evidence Act, 1872, 
But there does not seem to be in that Codo a section corresponding 
to S. 24 of the Evidence Act, nor is there any statutory provision to 
the effect of that section in the ludian Acts, rel.itiiig to evidence, in 
force before tlic Evidence Act of 1872. Therefore, a ruling of 1807 
cannot safcl} be taken as a guide to the law as it stands enacted in 
the Evidence Act now in force. 2 L.B,R. 108 (IG'J). A 

(21) Plea of not guilty enough to put Judge on enquiry. 

The mere fact that a prisoner puts in a plea of not guilty and denies having 
made the confession or explains having made it by allegation of police 
torture is cno\igh in itself to put a Judge upon enquiry as to whether 
it has keen impiopcrly induced. 8 Bom. L.lt. 607 = 4 Cr. L.J. 332. B 

(22) Reference to English authorities. 

The true meaning of the sections bearing on this subject, ‘ confessions,’ can 
best be learned from the beginning of VoJ. 11 of Ta\lor on Evidence, 
and the reports of cases veferred to in paragraphs 700, 797, 803, 807, 
824 and 825. 3 B. 12 (47) ; (now contained in Vol. I, pp. 605 to 610 

& Ss. 802 to 007). * C 

1.--** No confession.** 

(1) ^ Confession,’ meaning of. 

(a) Confession, in S. 25, means, as in S. 24, a confession made by an accused 
person which it is proposed to prove against him to establish an 
offence. B. l-ll (131). D 
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(6) The word eonfesaion must be coiiatrued as meaning the same in S. 30 as 
in Ss. 24-f 26 & 2C. It must nol bo understood as including a more 
inculpatory admiBsion which falls short of being an admission of guilt. 
7 A. 646 (648). E 

(c) The view of the law favouring the exclusion of incriminating statements 
, made by an accused person to a police oiriccrmay render it necessary 

to construe the word “ confession ” in clilfcreiit ways in S. 25 or 8. 26 
and in S. 80. L.B.K. (1893--1U00), p. 42 fl5). F 

(2) ‘Confessions majr be divided into two classes. 

Confessions made in open Court and confessions out of Court. 5 Bom, L.Ii. 
Art., p. 200. G 

(3) Confessions in open Court. 

Where confessions arc made m open Court by the accused that he is guilty of 
the c'dcncc with which he is charged, the Court may consider it as 
tlhi most satisf.ictory evidence of the guilt of the accused ; such a 
(u»nfessicn is, in other woids, a plc.i of guilt and a prisoner may bo 
coiiMctcd on hi.s own iincorroboiated confession. 6 Bom. L.K. Art., 
p. 200, rejen imj lo 6 W.K. 73 iCr.). H 

(4) Confessions out of Court. 

Confessions made out of Court aie admissible in evidence only under specified 

* conditions, as mentioned in Si-. 24 to 30 of the Indian Evidence Act! 

6 Hoiii, L.Ji. Art., p. 200. I 

(6) Motives inducing confessions. 

Confessions are more often induced l>y those motives— fatalism, despair, want 
of tenacity of purpose "-than they aic by lortiue and bad usage, lu 
the matter of confessions, Ihc tciiucncy of humanity all the world 
over IS not the same. IVr Duthoit, t/., in 6 A. 500 (550j; {contra, pet 
Stnuijhi. C, J, the tenden<-> of humanity in this matter is pretty 
much the same all the woild over. Ibid). * J 

(6) Retracted confessions— Their cause. 

(( 7 ) When a man’s coiifcssion has been made and he is transferred to the Ma- 
gistrate’s locli-np, the petty induJgonecs which the police allow to a 
confessing pi isoncr ccusc his iiiiiid rccovcis its balance, his fellow pri- 
soners pLo^e to him how foolish he b<l^. Icon, and the confession is 
ictiactcd. 6 A. 500 (551) (F.B.), per Duthoit, J , see, however, remarks 
of Straight, C.J., at p. 513, to which the above is probably meant as 
a reply. K 

(5) In taking into con^jidcnAion reii acted confessions and in e.stimating their 
Milue, the possible malpractices on the part of the police are to be 
borne in mind; still more should they be home in mind by Magis- 
trateh before whom accused j^ersons are brought with a view to having 
their confe.ssion.s recoidcd ; possibly abuses of this kind might be ren- 
dered iiieilectual if* such Magistrates exercised more care than is 
sometimes ihc case in ascertaining whether the confessions of jthe 
accused poroons coming before them have been in reality the outcome 
of their own dosirc and have not been the re.sult of inducement or 
compulsion on the part of the police, 1 L.B.U. 238 (247). 
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(7) Confession made before oommenoement of enquiry. 

A confession made to a committing Magistrate, in Court, three weeks before 
the comraencemont of the enquiry and before any evidence had been 
taken, and sCated by the confessor to have been voluntarily made, to 
which the niemoiandnm required by S. 104, Cr.P.C., was attached, 
was held not to bo excluded by S. ‘25 and that S. ‘2G of the Hvidence 
Act, and the latter part of S. 29 of the Act appear to point to such a 
confession being taken cognisance of. 3 A.W.N. 238. M 

I 

2, —** Made to a Police Officer," « 

1.— GENKKAL. 

(1) Meaning of term “polioe-offleer.’' 

(n) In construing S. 25, which was intended as a wholesome protection to the 
accused, the expression “police ofHcer” should not be read in a techni- 
cal sense, but in its widest and most popular signilication. 1 C. 207 
(21G). N 

(5) The terms of S. 25 are imperative and a confession made to any police offi- 
cer, the term “police officer” always having been interpreted in its 
widest sense in the High Courts in India, and, under any circum- 
btanccs, i.s to be excluded. G C.W.N. ccxi. 0 

« 

(c) The provisions of S. 25 o! the Evidence Act, declaring that no confession 
made to a policc-othccr shall bo piovcd as against a person accused of 
any olfencd, apply to every police-officer, the Court declining to res- 
trict it to officers of the regular police force. 2G C. 5G9 (570) = 3 C, 
W.N. 393, teferring to 3 B. 12 ; 1 C.L.R. 21 & 1 C. 207 (F.B.) ; see, 
also, G C.W.N. ccxlvi. P 

(2) No distinction between police-officer and person vested with powers of such an 
offlepr. 

In interpreting S. 25 of the Evidence Act, it is not possible to distinguish 
between a police officer and a person vested with all the powers of a 
police officer. The same distrust, which the Legislature attaches to 
confessions made to police officers, must necessarily attach to men in 
the inferior position of village gaungs, who wield all the powers of a 
police officer. L.B.R. (1872—1892), p. 479 (481). Q 

(3) Confession to police officer acting in different capacity. 

A confession Is not taken out of S. 25 by the fact that it was made to a person 
not ill his capacity of a police officer, but as an acting Magistrate and 
Justice of the Peace. 5 M.L.J. Art., p. 33, referring to 1 C. 207. R 

(4) Broad ground for rejecting confessions to Police. 

(а) Unauthenticated confcssioqs made to the police are liable to be not only 

extorted, but occasionally invented, and grave danger is likely to be 
run if the Courts be allowed to fittach any value whatever to them as 
evidence. Per Straight^ G, J, 6 A. 509 (544). 8 

(б) The broad ground for not admitting confessions made to .a Police officer 

is to avoid the danger of admitting false confessions, but the necessity 
for the exclusion disappears in a case provided Cor by S.27, when the 
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truth o! the confesaion is guaranteed by the discovery of facts in 
consequence of the information given. 6 A. 509 (513) (F.B.); per Old- 
field, t/. T 

(c) The provisions of Ss. t25 20 obvioubly proceed on the assumption that 

confessions made to the police by accused pcis&ns while in their custody 
or not, or to third persons while in their custody, unless, inthelattor 
case, they were guaranteed by the presence of a Magistrate, wore 
valiiolofis as evidence, because of the experience which has created an 
apprehension that they might not be voluntary, and consequently that 
they might be false. 6 A. 509 (545) , per Straight, CJ. U 

(d) The reason why the law in Ss. 25 and 2G of the Evidence Act jealously 

excludes a confession made to a police officer, and a confession made 
by an accused while in the custody of a police-officer, unless it be 
made in the immediate prebcncc of a Magistrate is, that there is room 
for apprehension that a police officer, who is armed with large powers 
over accused persons, raa> unwillingly excite terror in the minds and 
extort false and involuntary confessions ; and his duty to investigate 
criminal cases and to detect offenders and bring them to justice may 
i make him feel tempted to obtain confessions from accused persona 

by threat, or promise, or other improper influence. 2 C.W.N.71 (74). Y 
{e) ‘Even in England, confessions made to the Police arc received with special 
caution, the police officer being invariably taken to be a person in 
authority, any tangible inducement, threat jor promise from him of 
the nature described in S. 21 of the Evidence Act would render the 
confession inadmissible, unless it led to discovery. 0 A. 509 (537) ; 
per Malwwod, J. W 

(/) The state of things in India has induced tlie Lcgislatiire to frame, in S. 
25, an equally absolute rule in regard to confessions made to police 
officers, which arc presumed to have been made under conditions 
prohibited by S. 24. 0 A. 509 (541) ; per Mahuiood, J. X 

( 5 ) Indian Law as to confessions improperly obtained same as rule in Harvey’s 
case. 

The law of India as to confessions improperly obtained is the same as the rule 
laid down in Harvey's case, 2 East P. C. 658, by Lord Eldon, and 
confessions to a police officer arc conclusively presumed to have been 
improperly obtained, so as to bo subject to the same rule, unalTected 
by the question of discovery. 0 A. 509 (641) (P.B.) per Mahviood, J. Y 

(6) Criterion for excluding confession in section. 

In S. 26, the criterion for excluding the confession is the answer to the ques- 
tion— “ To whom was the confession made ?” If the answer is that 
it was made to a police officer, the law says that such confession shall 
bo absolutely excluded from evidance, bccauso the person to whom it 
was made is not to be relied on for proving such a confession, and 
he is, moreover, suspect^ of employing coercion to obtain confossions. 
6 A. 609 (532) (P.B.) ; per Afa/iiaood, J., dissentient. Z 

(7) Test of admissibility of statements made to police. 

“A UBoful test as to admissibility of statements made to the police Is to as- 
certain the purpose to which they are put by the prosecution. If the 
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Litter rely on the st;irciiiciits of the accused to the police hk being 
true, then, they ni iy, and, probably, in many cases, will, bo found to 
amount to confessions, if, on the other hand, the statements of the 
accused arc lelicd on, not bcc.ui.sc uf their truth, but because of their 
faisitN*, they aic iidnussiolo. They arc in such cases brought forward 
to '.diow what the dcfcnci* of the accused is, and, that, as the defence 
i.s untrue, this is a circn instance to prove tlie guilt of the accubod.” 
A. A. Sc. \V. Kv., 4th Kd., p. IGo, }ejeryi)}(j lu, U. v. Kanrjal JdaLi^ Cr. 
Kef., :10 of I'JOf), Cal. H.C., 18lh Sept. 1905. A 

(8} Jury to consider value of confession to police officer by one accused on behalf of 
CO- accused. 

The value (-f a confession made to a police ollioii'r hy one of two accused per- 
sons, as a circumstance in favour of the co-accuscd, may be great or 
small, and is a matter to be weighed by the jury. 2 B. G1 (04). B 

(0) Investigation of case by police-offiscr to whom confession is made, whether 
necessary. 

It is iminatenal whether such police ollicer be the otriccr investigating the 
case. The fact tliat such pcr.son is a police otliccr invali*ddtes the 
confession. 1 C.I..R. 21. See, also, 5 M.L.J. Art., p. 33. C 

e 

(10) Confession to police in presence and hearing of another person. 

A confession nuulc to a police ollicer in the jiresencc and hearing of a private 
pci.'soii in not to be regarded at- made to the latter, and is, therefore, 
still within the prohibitive scope and ineaning of S. 25. Ter Stuart^ 
C.J. \ A. 198 (201). D 

(11) Police methods, remarks on. 

In almo.st every case of serious gravity orditlicult} the primary object towards 
* which the police direct their attention and energies is, if possible, to 

sccufc a confcbsif'ii lic^tcad of working n/) to the confession, 

they icorh doiin from it, w'ilh the result tliat the Courts frcfjucntly 
lind themselves coinpelled to revcr.'iC convictions, hiinply because, 
beyond the confc•^sion, there is no tangible evidence of guilt. C A. 509 
(.512) iF.B.), per Straitjht, C.J. £ 

(12) Police-officer may disprove ill treatment alleged againtt him. 

If an allegation of ill-treatment has Ijccu made against a police-officer, it is 
only just that he .should be given an opportunity of disproving it. 1 
Zj.HM. 238 (219) ; per C.J. F 

(18) Question to police officer as to statement of accused, when not under arrest. 

A police officer may be quc.stioned as to what the accased had stated to him 
at a time when Hic latter was not under arrest. C C. 530 (632). G 

(14) Folico Officers, their duties and powers. 

(а) “ Their business," as the late ]\ft. Justice Bylcs remarked of English polico- 

men, “ is to catch thieves, ours to give them a fair trial.” 6 A. 509 
(548) (F.B.) ; per Straight, C.J. H 

(б) Lord Denman observed to some constablcb who were called as witnesses : — 

“ The distinction is vciy clear; you are not to suppress the truth, 
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but you are not to take any measures of 5 our own endeavour to extort 
it.” R.w. Carty Maid. Sum. Ass. ; sec Tay. Ev., 10th Ed., S. 882, 
p. G‘23. 1 

(c) Cave, J., defined the duty of a policeman arresting a prisoner to bo “To 
keep his mouth shut and bis ears open.” Jlaijci s’ v. Ilnicl'ins, 07 L. 
020; SCO Tay. Kv.. lOtli Md., S. HHi, p. 022. J 

{cl) E.Kposition of a Police ol(ieci’’^» powers of arrest and detention of accused 
persons and witnesses wiUi a \ie\v to the caippicssion of the piactico 
of torture. 7 W.K. (Cr.), ‘1. K 

2.— POLICE-Oh^FTCKllS, WHO APvK AN]) WHO AKE NOT. 

[1) The following persons have been held to be police officers. 

(a) A police corisiable , 10 P. 1.. ii App. 2, 2 P. 01, 0 C. 


0 P. 01,6 A. .009. L 

(6) A police head constable ; 5 N. \V. P. SO, 11 P. H. C. K. 212 ; 

1 A. 19S, 10 P. r/J5 : M 

(c) A police pa til , 10 P>. 50.0 : N 

(d) Adaroga; lA.lOS; 0 

(c) A sub-lnspcctor of thannah : I C. L. H. 21 ; P , 

if) A police In.spcctor; 1 C. 207 A' l.'i C. .580 ; Q 

io) A police sub-Tuspector ; 30 W. K. 5 (Cr.), 11 C. 08,5 ; R 

See 5 I\r. h. J. Art., p. 83. 

2) Chowkidar, a police officer. 


(a) 53ie words “in S. 2.5 of the Evideneo Act are not rc.stnelcd to otllecr.s of 

the regular police force. A chowkidar is a police ollicer. 20 C. .509, 
appioi'imj 1 C. 207. S 

(b) A chowkidar, although be is not ii police oflieer in the scnsfi of Ac- V of 

1801, IS a police olUccr under Ucg. XX of 1S77 and Act I of 1802, and 
a confc.ssjoii made to him is inadmissible ju evidence. 2 C.W.N. 037 
(038), (hsscnlnuj from 2 C.W.N. 71 ; sec, also, 0 C.W.N, 474 (170). T 

3) Deputy CommiBsioner of police is a Police officer. 

(a) The provision that a confession made by a prisoner to a police officer is 

inadmissible as evidence against him, applies to confc.^.sions made to 
the higher otliecrs of iiolioe, to wit, a Deputy Commissioner of J^ohee 
in Calcutta. 2.5 W.U. .50 (Cr.)- I C. 207. U 

(b) The Deputy Commissioner 0 ^ Police in (\ileutta, whose? essential functions 

wore thr.’p of a police idlwcr and head of the CiilcuLta Police, though 
he was also a M:i;^,i.d,r.ate, e‘^pecT|•'y when sitting m his ])l:ice of office, 
surrounded by police oOiccr.s in'iiicciiately under his control, could 
not divest himself of his chai.uter of a police olticor, which, in 
common parlance, hci was understood lo in'. 1 C. 207 ; cited in 1 
1..B.R. 05 ( 00 ). Y 

i) Native State police-officers are Police Officers within section. 

There is no justification for declaring that the officials, ordinarily described 
police officers in Native Slates, and performing in such States 
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2.— POLICE-OFFICERS, WHO ARE AND 
WHO ARE ^OT,— {Continued.) 

functionB of police, are not Police officers within the meaning of Ss. 25, 
26 & 27 of the Kvidenee Act. 22 B. 236 (237) ; following 1 C. 207. W 

(5) Gaung U a pollce-oiTicer. 

Although the gaurig or headman in Lower Burma is not a police officer within 
the meaning of Act V of IftGl, and the Code of Criminal Procedijre, he 
has certainly been vested with all the powers of a police officer under 
those enactments. L.B.R. (1872-1892), 479 (481). ' X 

(6) Ten-house-gaung is a poMce-ofAcer. 

A teu-house-gaung, appointed under S.3 (4) of the Lower Burma Village Act, 
is a police officer, within the meaning of Sv25 of the Evidence Act, and 
a confession made to him is inadmissible in evidence. 3 L.B.R. 283 
(284)^5 Cr. L. J. 421 (422). Y 

(7) Ywathiigyi js a police-officer. 

The ywatkugifi is the head of the rural police, and has police duties to perform. 

Ifc is to all intents and purposes a police officer, though he may not 
bo so designated. The material point is, not whether he is called a 
police officer, but whether he discharges the duties of a police officer. 
The spirit, and not the letter of the law, is to be considered. A confes- 
sion made to him was, hence, held inadmissible. Maung Wim v. 
Queen Entprefis, L.B.R, (1893-1900), p. 22 (23). citing 1 C. 207; dissent- 
ed from in 1. L.B.R. 05. Z 

(6) Chowkidar not a police-offlcer. 

(a) A village choirkidar was held not to be a police officer within the meaning 
of Ss. 25 & 20 and a confession made by an accused person, while in 
the custody of a chowkidar, was held to be admissible in evidence. 2 
C.W.N. 71, pe7' Bamrjee d’ Wilkins, JJ. (This case distinguishes 1 C, 
207 17 B. 485). But see 2 C.W.N. 637, contra. See 6 C.W.N. 

coxlvii. A 

(5) A chowkidar was held not to be ai)olice officer, within the terms of S. 59, 
Cr. P.C., 1898, so as to make rescuing a person, who was in his cusio- 
dy, an offence. 4 C.W.N. 252= 27 C. 360. per Prinsep & Stanley^ JJ. B 

(9) Reason why a chowkidar is not a police officer. 

The reason for the rule excluding confessions to a police-officer (see st/jm'n)can 
have no application to a chowkidar,. who is vested with no such 
power, on whom no such duty of determining and bringing to justice 
an offender is imposed, and who is not, therefore, likely to exercise 
any such influence or to be under any similar temptation. 2 O.W.N. 
71 (74), relying on 2© B. 795. Q 

(10) Village Mnnsiff not a police officer. • 

A village Munsiff is not a police-officer, and the village Cess Act, S. 7 does not 
make him one, and, bonce, a confession made to a village Munsiff is 
not irrelevant by reason of S, 25. 7 M. 287 (288), explained in 1 L.B.R. 
65 (66)f D 
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‘2.— POLTCK-OFFTCEKS. WHO AEE ANT) 

WHO AlHT NOT.-(Co«r(«(M.) 

(It) Punohay et not a police officer. 

A punckai/el is not a police officer, but he is a person in authority within the 
moaning of S. 24, Ilviderjce Art. 11 C.W.N. 904- 0 Ur. L. J. 154. E 

{V2) Ywathugyi not a police-officer. ’ 

(^0 A yirathwjyi oannot bo regarded as police ollicor within the meaning of 
S. 25 of the Kvidcneo Act. 1 L.B.R. 05 (07). F 

V 

(b) The case of the yiratkmjyi is clearly distinguished from that of the Deputy 
(Commissioner of Police in that the former hears no title indicating 
that he is a police oflicer and is not popularly regarded as one, and it 
is al.'-o distingiiisliing in the same way from that of the iiolico patel. 
1 D.lhlt. 05 (07) ; (hstimfmshmtj 1 (!. 207 & 37 P. 485. Q 




(<) ihiL owing to the po.sition of authority which a yV'atJiufjyi actually exercises 
in Ills Milage, ,i confession made to him should be received in evidence 
with t'aution, the circumstances in which the confession was made 
being important for consideration in each ca.se In estimating the 
W'cjght to he attached to the confc.ssion. 1 L.li.U. 05 (07). H 

STATEMKNl'S TO POLICE HEI.i) INADMISSIBLE. 


• * 

(i) IiiadmiBsible confessions to Police. 

(n-) A confcs.sion made to a police oflicer was held not to be admissible against 
the accused. :l A.W.N. 188. * 1 


(b) Where a pcr.son was convicted on the grounds that some .stolon property 

was discovered lieiicath the “chulha” of his house, that he bad stated 
to the police that he had huned a ijart of it somewhere, w'hich spot he 
pointed out and the property was discovered there, held that his state- 
ments and the pointing out were inadmissible in evidence as the 
statement w'as made to a police officer within the meaning of S. 25, as 
S. 25 is not governed by the provisions of S. 27, and as no fact was 
discovered in consequence of any infornuition given by the accused, but 
by his own act. 2 A.W.N. 225. J 

(c) Where a person, accused of muider, made a statement to a darogah and 

gave up a knife, as that with which the crime was committed, in the 
presence of a head constable, and conducted the police officer to the 
spot where ho had thrown the anklets of the deceased and pointed 
them out, held that, as hLs statements ivero confe.ssions made to a 
police officer, and as^itw as by hi.s own act, andmothy any information 
given by him, that the discovery took place, his .statements could not 
be proved against him. 4 A. 198. K 

(d) (fnder S. 26, confessions made t(^ police officers are altogether excluded. 

8 0.0,395(401). ^ 

(e) Where the accused was practically in the charge of some chowkidars from 

the time she was taken out of her house till she was made over to the 
custody of the ^lagistrate, statements made by the accused to these 
people were held not to deserve much importance. 2 C.W.N. clxxx. M 
13 
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2. — “ Made to a Police Officer ." — (Continued), 

3.— STATEMENTS TO POLICE HELD 
INADMISSIBLE.— 

(/) Ab a goncral rulo a confession made to a police officer is not admissible in 
evidence. ^25 C. 413 (415)- 2 C.W.N. 257 (259). H 

(g) A Choickidar is a police ollicer within the meaning of S. 25 and a confes- 

sion to Iftm is irrelevant, 3 C.W.N. 393 26 C. 569 ; see G C.W.N. 
ccxlvii. 0 

(h) A confession is inadmissible if made to a police ollicer. G Q.W. 

N. ccxi. t P 

(i) A confession made to a police officer cannot be proved against an accused 

person. 7 C.W.N. 220 (222). Q 

(/) As a confession made to a police officer cannot bo proved against an accused 
person, a statement by a police officer to that effect should not be 
placed on the Magistrate’s record. 7 C.W.N. 220 (222). R 

(A) That is, he should not be allowed to depose that the accu.sed confessed to 
him, even though the terms of the confession were not allowed to be 
proved. 7 C.W.N. 220(222). S 

(f) A confession made to a police officer is not relevant against an accused 
person. 3 P.R. 1868 (Cr.). . T 

( 111 ) An accused person, while in the custody of the police, promised to restore 
the stolen property. His statement, coming within the category of a 
confession, as being an incriminating statement suggesting the in- 
ference th^t the prisoner participated in the commission of that 
offence, was held to be inadmissible against him, under Ss. 25 and 2G 
of the Evidence Act. 20 P.R. 1905 --51 P.L.R. 1905. U 

(7i) An incriminating stalcmcnt, made to the Police by an accused person, 
though not a confc.s.sion, when nothing had been discovered in conse- 
quence of it, was held to be inadmissible in evidence against him. 4 
* Cr. L. J, 177 (178) -111 P.L.R. 1906 =--16 P.R. 1906 (Cr.). Y 

(o) So much of the evidence of a kyegaiing as stated that the accused confessed 

to him that they had committed a certain crime was held to be 
inadmissible. L.B.R. (1872—1892), p. 479 (481). W 

(p) A Sessions Judge in admitting against the prisoner admissions said to 

have been made by her to police officers while in their custody was 
held to have diicctly contravened the law. 3 W.R. (Cr.), 21 (22). X 

(q) a Deputy Commissioner of Police in Calcutta is a police officer within the 

meaning of S. 25 and a confession made to him is irrelevant. 1 C. 207 
(F.B.y Y 

(r) Though the confession made to the Deputy Commissioner of Police was 

made at a time when he was not acting as a police officer, but as a 
Magistrate, and there was no danger that a person in that position 
would extort a confessfon, yet the Court considered itself bound to 
give the accused the benefit of tbe literal construction of the words of 
8. 25. 1 C. 207. Z 

(s) A police officer, examined for the prosecution, stated, in the course of 

cross-examination, that, when he arrested the prisoner, he aaid to 
the former that some Chinamen, at the time of the occurrence, came 
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Made to a Police Officer,*'— (Contimied), 

^.—STATEMENTS TO POLICE HELD 
mkmil&STBhli.—iContrniied). 

out with hatcheti^. In re-examination, the Policeman substituted 
the words “ at the time ” for the words “ at the time of the occur’ 
ronce.” On being asked if the prisoner had explained “ what time,’ ’ 
the Policeman answered that the prisoner said at the time I struck 
the deceased Held, that the statement of the prisoner that China- 
men came out with hatchets at the time when ho struck the deceased 
would not bo admissible in evidence, as it was an incriminating 
statement made to a police-officer by an accused person in custody. 
10 C. 1022 (1020), per Field, J. 1 

(1) For a case where some statements made by an accused person to a police 
officer we|o held to be relevant and some to be irrelevant, see 15 C. 
580 (593-4). B 

(n) A man and a woman were charged with the murder of the latter’s husband. 
Among various things, the woman, at the commencement of the 
police inqi;iiry, made certain statements to the police incriminating 
her co-accused. It was held that her statements to the police were 
not admissible in evidence. 22 C. 50 (76 & 77). C 

(t?) Where a Sub-Tnspcctor of a- thanah of a certain place had come to another 
place to give evidence in another case and was in no way concerned 
with the investigation of the case against the accused, and the 
prisoner went to him as to a personal friend and asked his advice of 
his own accord and made a confession to him, Jield, the confession 
was nevertheless inadmissible. 1 CJ-.R. 21. D 

(/c) A police patel is a police officer within Ss. 25 & 26 and confessionb made 
to him are not admissible. 3 13. 12, referred to in 26 C. 569 (570) ; 
see6C.W.N. ccxlvii. E 

(j) A confession of murder, made to a police constable, is not at all con.lrmed 
by the prisoner’s saying “ That is the place where 1 killed the deceas- 
ed,” and when, starting from the pointing to a ditch or tree, a long 
narrative of transactions, some of them altogether remote from any 
connection with the spot indicated, is allowed to he deposed to as 
confessed by a prisoner, the intention of the Evidence Act is not ful- 
filled but defeated. 3 B. 12 (17). F 

(y) A statement made to a police officer by an accused person, while in the 
custody of the police, though not^made as a confession of guilt, but 
rather made by the prisoner in self-exculpation, was held neverthe- 
less to he an admission ^f a criminating circumstance on which the 
prosecution mainly relied as the most important part of the evidence 
against the accused, coming properly within the prohibition laid down 
by Ss. 25 & 26 of the Evidence Act. 6 B. 34 (36 & 37). 0 

{z) The accused, charged with the theft of eomo Jtrari, admitted before the 
police, during the polic#investjgation, that they had taken the Jwari 
and concealed it in a jar and immediately produced it. The identity 
of the Jwari recovered with that stolen wa3 not proved to the Magig. 
trate’s satisfaction, except by these admissions, upon which, however, 
they were convicted. Held^ reversing the conviction, that, as the 
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2,—** Made to a Police Officer.^' ~ [Continued). 

3.— STATEMENTS TO POLICE HELD 
INADMISSIBLE.— 

prisoners themselves produced the Jwari, it was by their own act 
and not from any information given by them that the discovery tool 
place ai:yd that, though the production of the property may be proved 
the accompanying confession made to the police was not adrnissibh 
in evidence. 10 H. 595 (.596 & 597), foiloirinif 1 A. 198. K 

(aa) A confession of guilt or an admission of [a criminating circumslar'cc or 
statement .suggoj^tiiig an inference that the pVisoiier committed the 
crime, made to a police oiticcr while in police custody, should be 
lejectcd. 11 B. ‘J60. [ 

(56) A police was held to be a police ofTiccr, and a confession made to 
him was not admitted in evidence, the J,iidges declining to follow 
the JSladras ruling (7 ]\I. ‘287) which, it was stated, followed the view 
that, in the Presidency of iMadras, Village Munsills are “ Magistrates 
and not J’olice officers, which cannot be said of police patch in this 
Presidency.’’ 17 B. 485 (186), Jollofciinj 1 C. 207 , cited in 1 L. B. It. 
05 (67). J 

(cc) Where a statement made by a prisoner to the police, while ii^ their 
custody, was an admission of criminating circumstance relied on by 
the prosecution, and influenced the Magistrate, its admission in 
evidence was held to be contrary to Ss. 25 & 26 of the Evidence Act. 
19 B. 668 (368). K 

{(Id) \ Village MunsifT is not a police oflicer and tbe J>»isLnct Magistrate is not 
right 111 inferring from S. 7 of the Village Cess Act, Madras, IV of 
1864 that he is a police ofheer. The confession made to him was not, 
theri'fore, inadmis.siblc under S. 25 of the h^videuco Act, and, since 
the woman was not in custody at the time (the police had not even 
come to the village), it cannot be excluded under S. 26. 7 M. 287 

(288). L 

(<’t’) It Is contrary to English principles of justice to admit in evidence against 
an accused person an admission of a criminating circumstanec elicit- 
ed from him by a police-officer in cross-examination during a depart- 
mental cnrjuiry. L.B.R. (1893-1000), p. 42 (46), refen in g to ij C. 
530. M 

(//) Where a person was charged with giving false information in that he 
originally laid a complaint of criminal misappropriation against 
another, Imt the next day told the police that his report was in- 
correct, and there wa.s no o/Tence committed against him, held that 
the second statement, that the information originally given by him 
was false, was a confession, and, being made to a police officer, was 
inadmissible under p. 25 of the Evidence Act. U.B.R. (1897— 1901), 
156 (157) (Cr). N 

(OO) Whore the case agjinst an accused person rested on the confession of a 
co-accused, on his own confession before a lavtbardar, and on his 
production of stolen property, and it was proved that there was 
enmity between the accused and the lambardnr wbo took an active 
part in the investigation, and tbe oonfession before him was made in 
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2.—** Made to a Police Officer.''— (Continued). 

3.— STATEMENTS TO P0I4CE HELD 
INADMISSIBLE.— 

the presence of the Deputy Inspector of Police and the property 
found was such that it could not he identihod, field that the confes- 
sion nnide by the accused was irnidinissihle in evidence and the other 
evidence against him was iiisutlicicnt and that he must be acquitted. 
1 Or. J..J. A2 (4:3). 0 

(hli) A confession made in the presence of the investigating police oiticcr,\vho 
joins^the prosecutor in questioning the accused person, is in fact made 
to a police ofheer, though actually ^ikcn down by the prosecutor, and 
is inadmissible under S. 2.0 of the Evidence Act. 10 C.P.Tj.K. 16 (Cr.). P 

(2) Confession recorded by Police officer and Magistrate. 

A coufesoion recorded by a police officer, who is also a I\lagiatrate, is inadmis- 
sible HI evidence. 1 ('. 207 -2.0 W.R. 86 (Cr.). Q 

(1) Presence of Magistrate insufficient to admit confession made to police. 

(n) The mere standing by of a ^Magisterial Olliccr when confessions arc being 
made to and recorded by the police, for their own use, will not make 
them evidence. 12 W.B. 82 (O). 

• (b) A coiifcbsiou made to a police olliccr is not admissible in evidence, even if 
it IS made in the proscucc of a J'lTagislratc, 24 W.R. 82 (Cr.) . sec, also, 
6 C. W.N. ccxi. S 

(i) Confession made to a Native State police officer inadmissible. 

In regard to the police, it would bo uiirc isonable to hold that a confession 
made to a Native State policeman should be more admissible than 
one made to a J3ritish policeman. 22 13. 2:3b (2:37). T 

(b) Accused's statements to police inadmissible against co-accused. 

Statements made by an accused person, er..ivictcd of poisoning her husband, 
to a tkanadar, were, in so far as - * confessed that shc«had ppisoned 
her husband, held to be inadmis '^c, under S. 25 of the Act, against 
a person who was convicted foi abetting her, as the confession w'as 
made to a police olliccr. 5 0.0. :i2l (325). U 

( 6 ) Complaint to police in another case inadmissible. 

Where a person m the custody of the police, as an accused, gave information 
to the police as the complainant in another case, hig .statements made in 
the complaint should not be used as evidence against him in his trial. 
21 0. :m. Y 

(7) Improper conduct of police in obtaining statement from person and then ar- 
resting him— Sufficient materials to arrest already existing. 

Where a statement, obtained by the police from the mother of an accu.sed 
person, incriminated another acc used person, who W'as not arrested, 
but was examined as a witness and was then arrested, lieLd that a 
police oflicer, having .sufficient material before him to arrest an 
accused person, should not adopt such a course and that it was, to 
all intents and purposes, the obtaining by the police of a statement 
from an accused person and reducing it to writing, and that the 
statement so obtained was not admissible in evidence whether regarded 
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2 m--*' Made to a Police Officer •''—(Continued), 

a.— STATEMENTS TO POLICE HELD 
INADMISSIE3LE.— 

as a f-onfesHioii made b}' the other accused to a police officer under 

R. 25, or whether it was to be u^cd as evidence against the other 

prisoners. 27 C. 295 (802). W 

(8) Answers to questions put by police held not relevant. 

(«?) Where a prisoner in prison was questioned by a constable with the view 
of inducing her to make admissions, the answers of the prisoner** we re 
held to be irrelevant. 11. v. Gavin, 15 Cox, 65b ; Tay. Bv., 10th Ed., 

S. 881, p. 622. X 

(6) Where a constable after arresting and warning a prisoner, questioned him, 

and read a statement made by a person afterwards called as a witness 
for the prosecution, what the prisoner ss|,id in answer was held in- 
admissible. It. V. Male, 17 Cox, 689; Tay. Ev., 10th Ed., S. 881, 
p. 622. Y 

(9) 88. 161 ft 162, Cr.P.C., 1882. 

(a) The true meaning of S.1C2, Cr.t'.C., is that the statement made by an ac- 
cused person, reduced to writing, under 8.161, that is, the writing 
containing such a statement, cannot be used as evidence agains/- him, 
but does not mean that the accused’s statement shall not be proved. 
15 P.R, 1886(Cr.). ^ Z 

(5) S.162, Cr.P.C., provides that a statement made by an accused person as a 

witness to the Police in a police investigation and reduced to writing 
shall not be admitted in evidence again.st an accused person; but it 
does not say that the statement shall not be proved against him in 
any way. 5 I’.H. 1891 (Cr.). A 

4.--STATEMENTS TO POLICE HELD ADMISSIBLE. 

(1) Rule of relevancy under the Act. 

Under the Indian Evidence Act, admissibility is the rule and exclusion the 
exception. 3 N.L.R. 61 (63). B 

(2) Section excludes only confesBlonB, not admUsionB, to police. 

(a) S. 25 of the Evidence Act excludes only confessions made by persons accus- 
ed of any offence . an admission made by an accused person to a police 
officer may bo proved, if it does not amount to a confession. 3 N.L.R 
61 (63) -5 Cr.C.J. 134 (485), referring to 6 C. 630. C 

(6) A person proceeded against under S. 109. Cr.P.C., for being without osten- 

sible means of subsistence or being unable to give a satisfactory ac- 
count of himself is not “ accused of an offence” for the purpose of 
Ch.XlV of that Code or S. 25 of the Evidence Act. Such person’s 
statements about himself are not inadmissible in evidence, merely 
because they were made to the police. 3 N.L.R. 51 — 5 Cr. L.J. 434. D 

(3) StatementB to police held relevant. 

(a) Evidence proving a confession to a policeman is not wholly to be excluded, 
but may be referred to as proving other relevant facts detailed in it. 

4 A. 198 (202); per Stuart^ C.J.t approving 11 B.H.C.R. 242 ft 3 B. 
12 ; see, however, 14 B. 260 and 25 G. 413. E 
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2»—** Made to a Police Officer.'* — (Continued), 

4.— STATEMENTS TO POLICE HELD 

admissible.— 

(b) A statement made by a prisoner, while in police custody, which proved to 
be no more than a statement by a person who admits having witness- 
ed the perpetration of a crime, but denies having participated in it 
and alleges that he protested against it, was held not to amount to a 
confession. 7 A. 64G (649). p 

• (c) S. 25 does not exclude statements or admissions of fact made to a police 
officer, t)rovided that they do not amopnt to admissions or confessions 
of culpability. U.B.R. (1897 -1901), 15G (157) (Cr.). G 

(d) Thus, in the case of a man accused of murder, if the accused said : “deceas- 
ed broke into my house and attacked mo with a .sword and I killed 
him in self-defence,” this statement, though an admission of fact, 
could not be regarded as an admission or confession of guilt, but as 
an exculpatory statement : it would, therefore, be admissible though 
made to a police officer. But, subject to the proviso in S. 27, if the 
statement amounts to a confession of guilt, it is inadmissible. U.B. 
R. (1897—1901) (Cr.), J5G (158). H 

A prisoner was charged with theft and dishonestly receiving stolen pro- 
perty, Evidence was adduced of a statement made by the prisoner 
, to a constable, who arrested him, to the cfTect that some of the pro- 
perty had been given him by his sister, and that he had bought the 
rest and was admitted, the Court saying that there was a distinction 
in the Evidence Act between ‘admis.^^ion’ and ‘confession’. 10 H.L. 

R. Ap. 2. I 

(/) A confession made by an accused before the punchayet, who told the ac- 
cused to speak the truth, is admissible in evidence. 11 C.W.N. 904 
Cr.L.J. 154. J 

(g) A statement made by an accused person to the police which does*not 

amount, directly or indirectly, to an admission of any criminating 
circumstance is admissible in evidence. 5 Bom. L.H. 31‘2 (313). K 

(h) An accused person, who was found carrying a box at night, when asked by 

a policeman on duty to whom the box belonged, said that it belonged 
to him. His statement, not amounting directly or indirectly, to an 
admission of any criminating circumstance, was held to be relevant 
against him on his trial for theft of the box. 5 Bom. L. U. 312(313). L 

(i) A confession made, not to a police officer, and not improperly obtained as 

laid down in S. 24, is always admissible against an accused person. 8 
0. C. 395 (401). M 

(j) Thus where an accused person was not in police custody when he said that 

he had committed a murder, and ms^oonfession, when Grst made, was 
not made to a police officer, proof of it was held not to be prohibited 
by S. 25 or S. 26 of the Evidence Act, and it was held to bo relevant 
under S. 24, if the inducement held out to him, that “it would be a 
good thing if he confessed,” did not proceed from a person in authority, 
which the men of influence in the village, to whom the accused con- 
fessed, were held not to be, 8 O.C. 395 (404). K 



406 


Act I of 1872 (INDIAN EVIDENCE ACT). [S. 23 

“ Made to a Police Officer.' *— (Continued), 

4.— STATEMENTS TO POLICE HELD 
A ] )MI SSTBLE.-- {Con tin urd ) . 

(/<•) Where an acmised person, while in police custody, made a statement to a 
^lagistrate, and not to the police, and no kind of inducement was 
held out to him to make it, it was held to be admissible in evidence. 
24 W.rI :J3 (.')«) (Cr). ’ 0 

(/) Statements made to the police by the accused regarding the ownership of 
property which formed the subject-matter of certain proceedings 
against them, though not admissible against*. them to establish the 
olTence with which they were charged, were yet held to lie admissible 
as admissions under S. 18 against them (S. 21) in their character of 
persons setting up an interest in property, tho object of an enquiry 
held by a IMagistratc under S. 523, Cr. P.C., 1882. 9 Jl. 131 (1.34). P 

(m) B. 25 of the Kvidenco Act does not forbid the proving in evidence of a 

confession made to a ynmlhiufyi or a village headman under the 
Tjower Hurma Village Act, 1889. 1 L.B.R. r>5 ((.>7) ; dissenting from 
B.IJ.U. (1893- 1900), p. 22 (23). Q 

(n) A village chowkidar is not a police otTicer in any sense, technical or popu- 

lar, and a confession made to him is admissible in evidence. 2 C.W. 
N. 71 (75), (hstiiigmshinff 1 C. 207. * R 

(o) Nothing in the Grim. Pro, Code, 1872, or the Evidence Act was held to 

exist necessarily rendering inadmi.ssible an admission i\iade by an 
accused person on the faith of a promise, made by a police odiccr 
making an enquiry, that such person could escape if ho should make 
a disclosure, when it does not amount to a confession, however illegal 
or improper tho conduct of tho police might have boon in inducirig 
the admission. 8 P. U. 1882 (Cr.). Per Khmie, J. S 

(p) While in police custody, the acicuscd was improperly induced to make an 

incriminating statement to the poli(;e. A witncs.s, in consequence of 
such incriminating statement, visited a certain place and made 
enquiries of some persons. Held, that the facts that tho accused 
made a statement, in consequence whereof a witness visited a certain 
place and made enquiries, were relevant, for the discovery of a 
relevant fact in consequence of information given by the accused, if 
the discovery on such information bo itself relevant, ho is open to 
proof without ^evidence being given of any portion of an irrelevant 
confession. .34 P. H. 1894 (Cr.). T 

(q) Where a policeman overheard the accused’s confession, though made in 
another room in ignorance of tho policeman’s vicinity and uninflu- 
enced by it, the sUtement* was held not to be legally inadmissible. 

7 W. R. (Cr.), 68. U 

(r) Where the accused had been overheard muttering something to himself, or 

saying to his wife o‘r to any other person something in confidence, his 
statement so made was held to bo admissible in evidence. R. v. 
Simons, G C & P. 541 ; Tay. Ev., 10th Ed., S. 881, p. G21. Y 

( ) Answers to questions put by police held relevant. 

(a) The cases upon this subject in England arc conflicting ; but the later cases 
seem to show that statementB made by a prisoner in answer to a 
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4.— STATEMENTS TO POLICE HELD 
ADMISSIBLE.—fCone/w^iterf). 

question put by a police officer are admissible in evidence. 15 W.B. 71 
(Cr.), Foot>noie. W 

«(5) A confession made by a prisoner in answer to ^question put to him by a 
police officer was held to be admissible. Beg. Mkk, 3 F. & F. 342 ; 
Mellor, J\ cited in 1 B.L.R. O (Cr.), 15 = 15 W.R. 71 (Cr). X 

(c) A statement, which a prisoner made in answer to a question put to her by 
a police officer, was admitted in evidence aji^ainst her, though the 
prisoner had not been cautioned. Queen v. Cheverton, 2 F. & F. 833 ; 
per Erie. C.J.\ cited in 15 W.R. 71 (Cr.). Y 

{d) A confession obtained, without threat or promise from a boy 14 years old, 
by quesljoiKS put to him by a police olhcer, in whoso custody the boy 
was on a charge of felony, and when the boy had no food for nearly 
a whole day, was properly received as evidence against him. 1 Moo. 
C.C. 27 ; cited in 15 W.R. 71 (Cr.). Z 

{e) An answer given to a police constable when he arrested the prisoner was 
held not to amount to a confession of guilt, but was a statement of 
facts, which, if true, showed that Iho prisoner was innocent, and that 
it was not a confession obtained under an inducement of hope or 
fear, and that it was, therefore, admissible. 15 W.R. (Cr.), 71 = 1 B. ^ 
L.R.O.Cr. 15. k 

3—** Shall be proved* ** 

(1) Wording of Ss. 26 ft 26 different from that of S. 24. 

Ss. 25 2G are differently worded and aim at a different object, from that 
which S. 24 aims at. 2 L.B.R. IffS (171). B 

(2) Term irrelevant ” u&ed in 8. 24~* Shall not be proved ’ used in Bs. 26 and 26. 

(rtt) In sections 25 and 26 the wording is the same, “ no coufession-fshall be 
proved;” while in S. 24, the words used are “a confession— is irrele- 
vant.” 2 L.B.R. 168 (171). C 

(61 S. 25 excludes confessions of any kind made to a police officer. It declares 
that no such confession shall ho proved. 2 L.B.R. 168 (170). D 

(c) Ss. 25 and 26 say that a confession shall not he 2yroved in certain circum- 

stances. S. 27 provides an exception that, even though proof would 
be excluded by S. 26. the accused being in the custody of a police 
officer, under a certain condition proof may bo admitted. 2 L.B.R. 
168 (171) ; per Thirkell White, C.J. E 

(d) None of the three sections 25, 26 and 27 refers to the relevancy or irrele- 

vancy of confessions to the police, and the re-adoption of the expres- 
sions “ relevant ” and “irrelevant ” in Ss. 28 and 29 is significant, 6 
A. 600 (638) ; per Mahviood, J* P 

(3) Reaioii for not retainijig * irrelevant ' in eeotlon. 

The word “ irrelevant ” that occurs in S. 24 seems advisedly retained. There 
was not the same necessity for excluding statements obtained by 
improper inducements, if relevant under other sections, ns there was 
in excluding statements made to the police which might encourage 
0 W 62 
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them to torture and ill-lrcat the i^ersons in their cuabody. 2 L .B.B. 
lOH (174), per Ihiks, J. G 

(4) Rules contained in Ss. 25, 26 & 27, whether rules of relevancy. 

The nilet. eontairicd m Ss. ‘io, 20 and 27 are not, strictly speaking, rules of 
relevancy called forth hy the abstract principles of evidence. They 
are positive prohibitions nceessitatod b}' the exigencies of the situa- 
tion in Hritish India. 0 A. 5011 (.538) ; per Mahinooil, J. H 

(5) Principle of relevancy. ^ 

The principle of relevancy is a doctuno relating to evidence which may be 
said to be based upon a consideration of the question- -What facts 
aitord hullicicntly safe data for arriving at the truth ? The principle, 
which is an essential law of the human mind, is universal to all man- 
kind, though, in adopting it sis a rule of judicial investigation, 
v.xriou.^i nations, according to the exigencies of their position and the 
stage of civilisation at which they have arrived, have made differences 
in matters of detail. 0 A. 509 (538) (F.B#) ; per Mahmood, J., 
dissentient. I 

4.— ** As against, ** 

(1) Confession to police not to be proved against maker. 

S. 25 only provides that no confession made to a police ofheer shall be proved 
as against a persuu accused of any offence. ‘2 B. 61 (64). J 

(2) But it may be used on behalf of another co accused. 

S. 25 of the Indian Kvidciico Act docs nob preclude the eounbcl for one accu- 
sed person, on behalf of his clumt, asking questions to pifovc a confes- 
sion made to the police by another accused person, tried jointly with 
him ; such a confession is not to be received or treated as evidence 

' against the person making it, but simply as evidence on behalf of the 

other. 2 B. 61 (64). K 

(3) Duty of judge under such circumstances. 

But under such circumstances it would he the duly of the Judge to instruct 
the jury that such a confession is not to ho received or treated as evi- 
dence, aguinst the person making it, hut simply as evidence to be 
considered on bch<ilf of the other. 2 B. 61 (64). L 

(4) Reason. 

(•i) Unless the law were so, the accused person, who was on his trial with the 
confessing party, might bo considerably prejudiced by the exclusion 
of that evidence. 2 B. 61 (64). M 

(b) Where a confession made to the police by an accused person was sought 
to bo proved not as against either the confessing person, or his co- 
accused, but on behalf of the latter, held, there was not anything in 
the Kvidence Act that would justify the Courts in excluding such 
evidence when sought to be given on behalf of the co-accused, provid- 
ed it bo relevant, though it may be difficult for a jury to give to the 
latter accused the benefit of such evidence, and not to permit it to 
prejudice in their minds the confessing party. 2 B. 01 (04). H 
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4.—‘*As against. ' (Concluded ) . 

(5) Court not to presume Jury will disobey direction. 

(a) But tho Court is not to presume tbut the Jury will disobey the dirootion 

of the Judge (whose duty it to instruct the Jury as to the law), 
when ho tells them, as ho should do, that the confession made to a 
police officer is not to be regarded as evidence against the accused 
, who made it. B. 61 (64). , 0 

(6) That accused would have the protection of the direction, whereas, if the 
confession were wholly excluded, the co-acoused might suffer serious 
injyry and would be absolutely helpless. The value of the confession 
as a circumstance in his favour, may be great or small. That is a 
matter to be weighed by tho Jury. ‘J B. 01 (61). P 

(6) Two aocuaed Jointly tried— Confession by one adduced as evidence for another— 
If separate trial necessary. 

Whore a Judge, on perusing the depositions before trial, perceives that a con- 
fession, made to a police officer by one of two accused persons jointly 
tried, IS likely to bo offered in c\idonee f)n behalf of another accused, 
it would be an important matter for his consideration wliether it 
would not be desirable to direct the jury that the accused persons 
should be separately tried. *2 B. 01 (64). Q 

« 

S.— ** A person accused of any offence* " 

(1) Section makes unlimited exclusion. 

{a) S. 25 says, without limitation or qualilicalion, that “ no confession made 
to a police officer shall be proved as against a person accused of any 
offence.*’ 1 C. L. K. 21 ; cited in 5 L. J. Art., p. 3:3. R 

(b) The law is imperative in excluding the words stated to a police officer by 

an accused person in the custody of the police, if they should mcri- 
minate him. 10 C. 1022 (1023). S 

(c) The provisions of S. lb iwe unqualified. 6t-.W.X, ccxi, ^ T 

{d) Ss. 25 & 26 provide that a confession shall not be proved, if made to a 

police offiepr, whether the person making it is in custody or not; and 
that, if an .accused person is in police custody, his confession shall not 
be proved, whether made to a police officer or to any other person, 
unless it is made in the presence of a ^Magistrate. 2 L.B.R. 168 (173). U 

(e) It is immaterial whether the confessing party was, at the time of making 

tho confession, accused or not, or whether ho was in police custody or 
not, and whether the confession was made to a police officer in tho 

presence of aM.agistrate or not. 5 M L.J. Art., p. 35. Y 

• 

(f) The person making a confession may, or may not be, an accused person ; 

may or may not be in police custody at* the time of mcaking tho con- 
fession ; and it is also immato^rial whether the confession is made in 
the presence of a Magistrate rr not. 6 C.W.N. ccxi. W 

(O) Confessions made to police officers are irrelevant whether made whilst a 
person is in police custody or not, and whether in the immediate 
presence of a Magistrate or not. 5 M.L.J. Art. p. 37. X 

(/i) The imperative provision of tho law in excluding what comes from an 
accused person in custody of the police, if it incriminatea him, 
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S.—** A person accused of any offence-''- {Concluded). 

applies equally to a Rtatomcnt made to a police olHcer by an accused 
who is not in custody. L.B.R. (1803 — 1900), 42 (45). Y 

( 2 ) Test whether scetion applies to confessions before person is aocused of offence* 

{a) As regards the question whether S. 25 of the Evidence Act applies to con- 
fessions made by a person before he is accused of an oilenoe, the test 
is the position of the person alleged to have made the confession at 
the time when it is proposed to prove it, not his position at the time 
when he is alleged to have made it. There is no warrant ii> S. 25 
nor is there authority for any other constructim of the section. U.B. 
R. (1897—1901) (Cr.), 166 (158). Z 

(6) The criterion in S. 25 excluding a confession is not, to whom was the con- 
fession made and w'as it made by a person accused of an offence, but 
to whom was the confession made ? If it was made to a police officer 
it i.s excluded. 5 O.C. 321 (325). 1 

(3) Circumitanoes where S. 25 is applicable. 

I (a) Confessions to police officers, not made in the immediate presence of a 

Magistrate, when the confessing party is (i) neither accused nor in 
custody, (ii) accu.sed but not in custody, (iii) in custody but not ac- 
cused, (iv) both accused and in custody. 5 M.L.J. Art., p. 85. B 

(6) Example of (i) above: A confession to a police inspector by a person, 
when bo was neither accused nor arrested, is irrelevant. 15 C. SSol C 

(c) Example of (ii) above : (1) An admission, not being a confession of guilt, 

made to a police officer by an accused person, before his arrest, is ad- 
missiblo in evidence. 7 C.L.lt. 541 = 6 C. 530. D 

(2) Where an accused person's statement was taken by a police officer before 
his arrest, the statement was held to be a confession and irrelevant 

under S. 25 of the Evidetice Act. 4 C. W. N. 129. E 

i 

(d) Example of (iv) above ; A confession to a police officer when a person was 

accused and in custody is inadmissible. 2 B. 61 ; 9 B. 131 ; 10 C. 1022 ; 

1 C.L.R. 21 ; videixlso 11 B.H.C.R. 242; 4 A. 198; 10 B. 595; sec 5 
M.L.J. Art. p. 35. p 

II (a) Confessions to police officers made in the immediate presence erf a 

Magistrate, when the confesing party is (i) neither accused nor in 
custody, (ii) fcccused but not in custody, (iii) in custody but not 
accused, (iv) both accused and in custody. 5 M.L.J. Art., p. 35. 0 

(6) Example of (iv) above : A confession to a police-officer by an accused person 
in custody, though made in *the immediate presence of a Magistrate, 
is irrelevant. 12 W.R. 82 (Cr.) ; 24 W.R. 33 (Cr.) ; 1 C. 207 ; 6 A. 509 ; 
but vide 4 A. 198 ; per Stuart, C.J.; and 1 C.L.R. 21 ; see 6 M.L.J. 
Art,, p. 36. * H 

26. No confession made by ai^y peron (i) whilst he is in the 

cu2? whiie”in^cur ^ police-officer, unless it be made in 

tody of police not the immediate presence of a Magistrate, (3) shall 
to^ proved against proved (4) as against such person 
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Explanation, — In this section ‘Magistrate' does not include the 
head of a village discharging magisterial functions in the Presidency 
of Port St. George or in Burma or elsewhere, unless such headman 
is a Magistrate exercising the powers of a Magistrate under the 
Code of Criminal Procedure, 1882.t 

(Notesi)* 

No confession made by any person."' 

(1) Section taken from S. 149. Cr. P C., 1861. 

S. 149, Or. P,C., 1801, from which S. 20 was taken enacted as follows No 
confession or admission of guilt made by a person, whilst he is in the 
custody of a polico-officor, unless it he made in the immediate pre- 
sence of a Magistrate, shall be used as evidence as against such person. 
See 6 A. 509 (5121, (P.B.), per OmHd, J. I 

(2) Sb. 148 ft 149, Cr. P.C., 1361, not identical. 

S. 148, for which see under S. 25 supra, and S. 149, Grim, Pro. Code, 3861, 
must not bo understood to contain identical propositions of law. 
The former section laid down a general proposition against the admissi- 
bility of confessions made to police oflicors. The next section car- 
ried the principle further by rendering similar confessions inadmissible, 
even though not made to a police ollicer, but made by a person 
“ whilst ill the custody of a police olHccr.” 0 A. 509 (625) (F.B.) rper 
Mahmood , «/., dissentient, J 

(3) Decision on Ss. 148 and 149, Cr. P.C., 1861, is still law. 

The relation between Ss. 148 and 149, Cr. P.C., 18G1, is the same as the rela- 
tion between Ss 25 and 26 of tho Evidence Act, and, therefore, a 
decision upon those sections of the old Code is still law, so far, at least, 
as the question, whether S, 25 of the Evidence Act admfts only 
confessions made while in custody to pet'soiis other than police oflicers 
in the immediate presence of a Magistrate, or whether it admits 
confessions to police oflicers while the prisoner was in their custody 
and made in the immediate presence of a Magistrate, is concerned, 
6 M.L.J, Art., p. 88 ; but, see 2 L.B.R. 168 (169). K 

(4) Section not an exception or proviso to S. 26. 

(а) 8, 26 cannot be treated as an exception or proviso to S. 26, there being no 

words to justify such an interpretation. 6 A. 609 (632) (F.B.) ; per 
Mahmood, J. , ^ 

(б) The 26th section is not intended to qualify the plain meaning of the 26th, 

but means that no confession made by a prisoner in custody to any 
person other than a police-offiqpr, shall be admissible, unless made in 
the immediate presence of a Magistrate. 1 C. 207 (215). M 

(c) S. 26 docs not qualify S. 25, but it gives a further safeguard to an accused 
person. This section enacts that no confession made by a prisoner 
in custody to any person other than a police cfTicer, shall be relevant, 
unless made in the immediate presence of a Magistrate, 6 C.W.N. 

♦ ccxi. N 
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i.—“No coaUssioa made by any person."— {Continued). 

(S) Scope of section. 

(a) S. 26 deals only with confessions to persons other than police officers. 5 
M.Ij.J. Art., p. 67. 0 

(fj) But the section does not deal with all confessions mado to persons who are ^ 
not police ofUcers, but only when they are made under two particular • 
circuni,stanccs, (i) whilst the accused is in the custody of a police 
oflicor, (ii) when m.'ide in the immediate presence of a Magistrate. 6 
Art., p. 37. P 

(G) Objectof section. 

(а) The object of S. 26 of the Evidence Act appears to us to be to prevent the 

abuse of their powers by the police, and, hence, confessions made by 
accused persons, while in cu.stody, cannot be proved against them, 
unless made in the immediate proscuco of a Magistrate. 24 W.R. (Cr.). 

.33 (.36). • Q 

(б) But, if a man, in the custody of the police, volunteers a statement, to a 

person in the po.sition of a Magistrate, there can be no ground for 
saving that such statement cannot be used as evidence against the 
man who makes it. 21 W.lt. (Cr.) 33 (36). R 

(7) Criterion for excluding confession under section. 

The criterion adopted inS. 26 for excluding a confession is the answer to the 
fjucstion L’ndcr what circumstances was the confession made ? ” If 
the answer is that it wms made whilst the accused was irf the custody 
of a police ofTiccr, the law lays down that such confession shall be 
excluded from evidence, unless it w’a.s “ made in the immediate pre- 
sence of a ^fagistrato” ; the reason being th.at the custody of a police 
oflicer provides easy opportunities of coercion for extorting confessions. 

6 A. .W (532) (F.BA ; per Malmood, J. S 

(S) Reason. 

To dispute this proposition is to say that the words in S. 26 preceding the 
' saving clause should have properly found place in S. 25, hut the 

Legislature cannot be credited with such verbiage. 6 A. 609 (633) 
(F.B.) ; per Mahmood, J.^ dissentient, T 

(9) Analysis of section. 

(n) S. 26 virtually lays down two propositions, firstly, that a confession made, 
whilst the prisoner is in the custody of a police officer, and in the 
immediate presence of a Magistrate, is relevant. 6 M.L.J. Ait., 
p. 37. ’ U 

, (6) But, secondly, a confession made whilst the prisoner is in the custody of a 

police-officer, hut not in the immediate presence of a IMagistrate, is 
not relevant. 5 Art., p. 37. Y 

(10) Prohibition of section must be strictly applied. 

The prohibition contained jn this section must be strictly applied, and any 
relaxation of it in accordance with the proviso to 8. 27 should be 
sparingly admitted. 4 A. 198 (204); per Straight, J. W 

(11) Construction of section— Legislature's intention in passing it—Dlsregard of Its 
provisions. 

For the proper construction of this section, vide 8. 26 under ‘General,’ (22), 

1 C.L.U. 21 (22). For the intention of the Legislature in passing the 
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No confession made by any person ''--(ConcUided). 

pruvibioiis contained in Ss. 25 and 20, see under 8. 25, siiyra» And 
fbr a case where the Court commented upon a prevailing tendency to 
disregard the provisions of S. 20 of the Kvidcnco Act, perceptible in 
several cases, recourse being had, although not justified by facts, to 
the proviso contained in S. 27, see 2-1 W K. (Cr,), 36 (37). X 

(12) ConfcB^!on8 to which section applies. ^ 

S. 26 applies to all confessions to police olbccrs, and S. 20 applies only to con- 
fessions to persons other than police ulbccrs, when made by persons 

• in police custody, in the immediate presence of a Magistrate. 24 

W.R. 33'; 1 C. 207 : 6 A. 60U , sec 5 M.L.J.Art. p. 43. Y 

(13) Unreliable and suspicious confessions -'Illegality. 

When there is no judicial proof of the guilt of an accused person, it is illegal 
to rely upon an unreliable or suspicious confession, or a confession 
^^bich IS ope?a to the grave .suspicion of having been produced by 
the ill-treatmcnt of the police. 21 P.W.K. 1007 (Cr.)~6 Cr. I,.J. 2G6. Z 

(14) No indication to whom confession must be made— Effect. 

The omission of the Legislature to indicate to whom the confession must be 
made has created some difficulty as to the dillercncc between Ss. 25 
&20. 6 M.L.J. Art., p. 36. X 

% 

(15) Language covers confessions to police-officers and to others. 

[а) 25 refers to confessions to police olheers , but the present section says 

nothing on the point, but, so far as the Janguage goes, il is wide 
enough to include confessions to police oiheers and to others. 5 M, 
L. J. Art., p. 36. B 

(б) S. 26 provides that, if an accused person is in police custody, his con- 

fession .shall not be proved, whether made to a police officer or to any 
other person, unless it is made in the presence of a Magistrate. 2 
L. B. R. 168 (171). C 

(c) S. 26 deals with oonfc.ssioiis made in the presence of a police oibeer, ’^ho 
has the custody of an accused person, thau is, of a police officer who 
is concerned more or less in the investigation of the case ; and those 
confessions arc absolutely excluded, whether made to a police officer 
or to any other person, unless made in the immediate presence of a 
Magistrate, 1 C. L. R. 21 (22). j) 

{d) Whether a statement is made to a police officer or a private person, if it 
he made while in police custody and not in the immediate presence 
of a Magistrate, it ought to be excluded. 1 C. 215. £ 

(16) Meaning of S. 26-ReBUltof decisions. 

The result of the cases ou the mea/iiug of Ss. 25 & 26 may be summed up by 
saying that, with the exception of the view of Stuart, C. J., in 4 A. 
198 and of 1 C. L. R. 21, the rest (24 W. R. (Cr.), 33, 1 C. 207 & 6 A. 
609) lay down that S. 25 applies tg all confessions made to police- 
officers and that S. 26 only to those confessions made to persons 
other than police-officers, when made, by persons in police custody, 
in the immediate presence of a Magistrate. 6 M. L. J. Art., p. 43. P 

Noftf.— (This construction is the one that has been established by the High 
Courts both before and since the passing of the Evidence Act. See 5 
M. L. J. Art,, p. 88). 0 
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‘ ' Whilst he Is in the custody of a police-officer/* 

(1) Rule regardinft confeseiont by prieouePB whilst in custody. 

(a) Tho genernl rulo applicable loconfcbsiouB made by prisoners whilst in the 

custody of a police officer is contained in S. 20 of the Evidence Act 
and the proviso contained in 8.27 refeis to an exception to that rule. 
12 M. 153 (164). H 

(b) 8. 20 provides that no confession made by any person whilst hc^jis in the 

custody of the police, unless made in the presence of a Magistrate, 
shall be proved against him. 2 L.B.K. 1C8 (170). 1 

(c) If a person, while bo was in the cuatorly, and consequently under the 

influence of the police, made a confeHSiuu td a third person, such 
confession is incapable of proof, unless niado in the immediate 
piosenco of a Magistrate. 6 A. 509 (545) (F.B.) ; Straight, J, J 
(ri; As a general rule, the law renders statements made by people while in the 
custody of tho police inadmissible. 11 B.^l.C.R. 242(244), K 

(c) But to that rule there is appended^ qualifying exception. 11 B.H.C.B. 

242 (244), refer i ukj to S. 27, for which see infra, L " 

(2) Ctustody. what constitutes. 

(rt) To constitute custody of the police, it seems that some sort of custody is 
SLilticient. 5 M.L.J. Art., p. 43. M 

4 

(6) Under S. 2G there is no necessity to prove ri. formal arrest. It will be held 
to be a sufficient custody if the accused is present before the police 
and cannot depart at his own free will. 3 M.H.C. 318. N 

(3) Instances. 

(а) The mere temporary absence of a policeman from the room does not termi- 

nate his custody of the accused, if he has taken oifeotivo steps to pre- 
vent his escape whether by locking the door of the room or by waiting 
outside, ready to capture him jf ho should attempt to run away. Rat. 
Unrep. Grim, Gases 855 (856), 0 

(б) Where a prisoner in police custody was brought before a Magistrate, for the 

purpose of having his confession recorded, the police remaining out- 
side the room while the confessions were being recorded, it was held 
that he did not cease to be in the custody of the police, notwithstand- 
ing that no police officer was in the room during the recording of the 
confession. Rat, Unrep. Cr. Cases 855 (656) referring to 20 B, 1G6. P 

(c) A person, under arrest on a charge of murder, was taken in a conveyance 

from tho place, whore tho alleged offence was committed, to another 
place, and a friend drove with her, a mounted policeman riding in 
front ; during a short absence of the policemen, necessitated by the 
exigencies of the journey, tHo accused made a statement to her friend 
with reference to the alleged offence. Held that, notwithstanding 
the temporary absence of the policeman, the accused was still in 
custody and that* tho witness should not be asked as to what the 
prisoner said to him. 20 B. 165 (166). Q 

(d) Where the prisoners were some, among a number of persons gathered by 

a police patel on suspicion, and where the police patel had himself 
accused thorn of complicity in the offence, the prisoners were held to 
be in the custody of the police, some sort of custody being sufficient 
v UUderS. 26. 101). 5^5. g 
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Whilst he is In the custody of a police officer,"— (Contmiicd), 

(c) The custody of the keeper of a jail in a Native State wa.s held not to be 
the custody of a police oiTiccr, merely because his subordinates, the 
warders of the jail, wore members of the police force of the State. 
Tn the absence of any .suggestion of a close custody of the prisoner 
inside the jail, such as may possibly occur when a prisoner is watched 
and guarded there by the police oibcer irivc^sl igatmg the ollenco, it is 
wrong to hold that S. ‘2l> of the Kvidcncc Act precluded such a jailor 
from giving evidence of what the jirisouer told him. 20 li. 7U3 (797). S 

1) ^Accused whether in cuetody or not when confessing, Judge, not Jury, to decide. 

It IS the duty of the Judge, not of the Jury, to decide whether an accused 
])orson \^asor was not in the custody ol the police, at Ihc time ho 
iriadc .1 confession, a^i being a math'r of fact which it was necessary to 
prove in order to enable the confession to be admitted in evidenee, 
(sec Cr.l\C., S. 298, cl. (./), and his omi'^sion to state to the Jury his 
finding on the point is not a nn.sdircclion and could not prejudice the 
accLi-^od. 18 '\I.L.J. r.O (88) - J M.L.T. 270. T 

5) Saving claiiEC of section aifords guarantee against extortion of confession. 

The Logisl.ituic has piohibitod the admission of even such confcbsions as aro 
nuuli' to thud poisons b\ ibo aocii.sj'd, whilst m the custody of a police 
oHiccr , and this rule is made subject to the saving clause contained 
111 S. 2() reiub'i'ing l onfo.ssioiit admis.siblc, if thc> are not made to tho 
police ofheer, but a third person, “in the inuncdiato presence of a 
^l.igistiatc ‘, wliich allords a guarantee that the confession was nob 
oxtorLod. 8 A. 609 (641) (F.B.), per Malmooci, J., dissentient. U 

1) Difference between incidents of confessionB (o police and to Udnl persons while in 
police custody. 

Theie i.s a maikcd dillcit nec between the incidents of a confession made to a 
police othcer and a coiifossiou made, not to a police ol/iccr, but to a third 
peisuii, by the acLUsed “whilst he is in the ciistodv ol a police (jlhcer”, 
lor, ccaifcosiuiis lo a police cfliccr, even ihough made in the pre.scncc 
ol a MagisLiHlc, would bo wholly iii ulniissiblc, tor the simple reason 
IhiiL I he saving clause contained in iS. 20 docts not exi&t in b. 25. G A. 
509 (5d2) (F.B.) , ^Jnlnnou<l, J., dissentient ; lejcmmj to 12 \V. K, 

■ Si (Cr.). V 

) Confessions held irrelevant under section. 

(а) When an accused poison promised, while in police custodN , to lestore the 

stolen property, /tedd that the piomise was an inoriininating statement 
suggesting the infeicuce that the accused participated in the commis- 
.sion ot the olTencc, ami, therefore, was a confession, ii relevant under 
Ss. 25 & 20 of the Iividcncc Act. 20 Ih K. 1905 (Ci.) -51 P. L. U. 
1905.- 2 Cr. L. J. 2J0 ; /ofiozinnj/ 14 B. 2G0 & 10 C. 1022. W 

(б) Where the Sessions Judge allowed a prosecution witness to give hearsay 

evidence as to the guilt of some of tho accused, recorded alleged 
confc.ssions made by them while in police custody, misdirected tho 
jury b} telling them that coiifestions to the police, if followed by the 
production of stolen picpeity, weie admissible and did not warn 
them to take the case of each accused separately, and that a confes- 
fiiou by ouo accused involving himself alone could not be used against 
0 15 53 
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2.—** Whilst he is in the custody of a police-officer**''— (Continued). 

other accuhcd, their conviction was set aside and their re-trial order- 
ed. 3 L. T. 2G3. X 

(c) Where the police put a spy— a man who had been beaten through the 

streets for tolling lies— beside the accused to listen to revelations 
while they were in custody, the Court observed that the provisions 
of S. 20 of the Evidence Act were apparently overlooked. ^U. B. R. 
(Ifty2— fbOG), 83 (84). " Y 

(d) SUtements containing incriminating matter and made to a Magistrate 

by the accused when iii the custody of the police, cannot be a/lmis- 
sible as an admission under S. 21 of the Evidef.ee Act, unless they be 
shown to be voluntary. 2 C.VV.N. 702 (708). Per Maclean^ C. J. Z 

(c) 'I’hc law is imperative in excluding what conies from an accused person in 
custody of the police, if it incriminates him. 10 C. 1022 (1023). A 
(/) A statement made by a prisoner, while in the custody of the police, was 
held to be an admission of a criminating circumstance on which the 
prosecution relied and which weighed with the Magistrate in his judg- 
ment on the facts, and in admissible in evidence as contrary to Ss. 25 
and 2G of the Evideneo Act. 19 B. 3G3 (3G7 -8). B 

({/) Where a prisoner’s statement made to the police, while in custody, was 
probably not intended as a confession of guilt, but was rath^»‘made 
by the pusoner in sclf-exculpation, it was nevertheless held to bo au 
admission of a criminating circumstance on which the prosecution 
mainly relied as the most imporiunl pail of the evidence, against the 
accused, coming ptopcrly within the rule of exclusion which the 
Lcgi&latuie has laid down in regard to confessions made by a person 
while in the custody of the police. 6 i>. 34 (30). C 

\h) A confession made to a Police Inspector was held to be inadmissible in 
evidence. 18 Jil.L.J. GG (G7)-'3 l^l.L.T. 270. I) 

(i) The statements made by accused persons to the police cannot be treated as 

• evidence on which they can be convicted, w hen the facts stated in 

them arc not proved by evidence given at the trial. 18M.L.J.6G 
(70)--3M.L.T. 270. B 

(j) It cannot be that a statement which would not have been admissible against 

an accused person, if made by himself when in custody, is admissible 
against iniii when made by a co-accused when iii custody. 18 M.L.J. 
GO (09) = 3 M.L.T. 270. P 

(k) The provisions of Ss. 25 and 2G lay down that confcBsions made by the 

accused in the presence of a Police Inspector shall not be proved. 3 
M.L.T. 333. ^ 0 

(l) A confession is inadmissible if made while in police custody and not in the 

piescnco of a Magistrate. 6 C.W.N. ccxi. H 

(?/i) A witness sent by the police in presumably under restraint and a state- 
meut made by such a witness is liable to the suspicion that it was not 
voluntarily made. 4 C.W.N. 129. I 

Confession held rolevent under section. 

(a) Si 26 relates to confessions made to persons other than police officers, while 
tJie priboner %s in the custody of the police ; and a confession made, 
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2.--** Whilst he Is In the custody of a police-officer.'''— {Concluded). 

therefore, to such third person by a prisoner while he is not in such 
custody is not jirotected by the section. 5 M.L J. Art., pp. 43 & 44. J 
(6) A confession is admissible if made while an accused person is not in police 
custody and if made to any person other than a police officer. C 
C.W.N. ccxi. K 

(c) Where an accused was not in police custody at tJie time he mjide a con- 

fession and his confession, when first made, was not made to a police- 
officer, proof of it w’as held not to be prohibited by S. 25 or S. ‘2G of 
* the P^vidcnce Act. 8 0.0.395 (404). L 

(d) For a case where the evidence of a policeman, w’ho overheard a prisoner’s 

statement made in another room, in ignorance of that police-man’s 
vicniity and uninfiucncod by it, was held to be legally not inadmis- 
sible, see 7 W.R. (Or.), ,5G, under S. 25, supin. M 

(9) Keeper of foreign jail not police officer. 

The keeper of a foreign jail w^as held, on the evidence before the Courf not 
to he a police officer. 20 H. 795 (797). N 

3.— ** Unless It be made in the Immediate presence of a Magistrate." 

(1) Police-officer and Magistrate Meaning of words. 

(a) The words “police officer and Magistrate” m S. 20 of the FiVidence Act 
• include the police officers and l\ragi8trates of Native States as well as 
those of Rcitish India. 22 13. 235 (237), ajjjnonnfj 1 C. 207 followincf 
12 A. 595 and referting to 2 5. 0 

(5) A limitation which would exclude the use, in British Indian Courts, 
of a confession made by a person, while in police custody, to a Magi.s- 
trate in Fiiigland or in a foreign country, does not appear to have been 
intended. 22 13.235 (237-B), /o/Z(nci7i(/ 12 A. 695. P 

(c) Though the decision in 12 A. 595 deals with the question of the adnjissibi- 

lity of the record of the proceedings of the Magistrate of a Native 
State, uuder S.80 of the Evidence Act, yet, as it is based on the con- 
struction of the word “Magistrate” in that section as including a Ma- 
gistrate in a Native State, it is an authority for a similar construction 
of the word in S.2G ; as it would bo unreasonable to hold that the 
Legislature used the same word in different senses in the same Act 
22 13.235 (238). Q 

(d) The words “police officer and Magistrate” in S.2G include al.so police officers 

and Magistrates in Native States. Kat. Un. Cr. C. 865. R 

(<*) The words “a Magistrate” in S.149 of the Grim. Fro. Code, 18G1, were hold 
to mean “any M.'igistratc”, and not merely "the Magistrate having 
jurisdiction”. 7 I3.H.C.R. 56f67)(Cr,). S 

(/) At the same time, the ywathvgyi i.s nbt a Magistrate under the Crim.Pro. 
Code, nor is he a Magistrate, within the moaning of S.26 of the Evi- 
dence Aot, and, owing to the po.sition of authority he actually exer- 
cises in his village, a confession made to him should no doubt be receiv- 
ed in evidence with caution, the circumstances in which the confes- 
sion was made being important for consideration in each case in esti- 
mating the weight to be attached to the confession. 1 L.I3.R.C5 (67).T 
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3.—** Unless it be made in the immediate presence of a 
Magistrate. ’ '—(Conliniied). 

(2) Incriminating statements of accused in custody, relevancy of. 

Wbero an accused ])cr'-'on is in the t;uslod> of a police oHiccr and makes a cer- 
tain statement incriminating himself, that statement, unless made 
111 the immediate presence of a ^lagistrate, ought to be excluded. 0 
C.W.N. c,c\i. , U 

(3) Confession to Magistrate and to third person. 

A confession made to a ^lagi?.ti’ate falls within tht'.se words ; but if the confes- 
sion be made to a third person, the presence ,of the ^Magistrate is 
necessary. M-fi.-f. Art, ii. t4. Y 

(4) Instances of statements, of persons in custody, held relevant and not relevant. 

(n) Where a piisoiier, who was at the time in Die custody of the police, made 
a confession lo the Deputy ^Magistrate, I Id ah, , held it to he admi.s- 
sibhi under S. 20, on the ground that “ it was iiindc to P, who is a 
Magistr.itc. It was voluntarily made to him, and not to the police, 
and no kind of inducement was held out to the pnsemer to make it. ’ 
21 W.K. 33 (30) (Cr.). W 

(6) The cmphasi.s put on the fact that the confession \\as made to the Magis- 
trate, and not to the police, would tend to prove that the case was 
within S. 20, and seems to he an admission that if iD had been made 
to the police, instead of to the l^lagistrate, it would have been inad- 
missible. 5 M.Tj.J. Art., p. 31). X 

(c) It is only when properly made to the ^Magistrate that a confession can be 

Used against a prisoner. 12 W.R. H2 (Cr.). Y 

(d) ^^bc more standing by of a Magisterial Officer, when confessions arc being 

made to, and recorded by, the police, for ilicii own u.se, will not 
make those confessions evidence against the prisoner, 12 W.R. (Cr.) 
82 ; Sec, ulso, G O.W.N. eexx. Z 

* (e) Though an accused person was in police custody at the time he made a 
coiife.ssioii, S. 2G was held n^'t to prohibit its being proved as it was 
made in the immediate presence of the Magistrate. 8 O.C. 395 (405). A 

(f) Where an accused person, who wa.s in police custody at the time, made, to 
a Presidency ^Magistrate duiing a police investigation, a confessional 
statement which wa.s reduced to writing, held that the document was 
relevant under ,8. 2G. 15 0, 595 (GOT), (F.B.). B 

(fj) Where a confes^uoii was made by a pri.soncr, while in police cu.stody, to a 
first class ^lagistratc, in the Native State of IMuli in Kathiawar, and 
was duly recorded hv him in the manner provided by the Grim, Pro. 
Godc, 1882, it was held lo be admissible in evidence under S- 2G of 
tho Evidence Act. 22 B. 235, fidhiring 12 A. 595 ; sec 6 C.W.N. 
cclv. C 

(li) Aconfes.sion made by a prisoner voluntarily before a Magistrate in a 
Native territory and recorded by him under S. 1G4, Cr. P.C., isad- 
ini.'^sihlo in evidence in a trial in British India, although such con- 
fession was subsequently retracted in the Court of the committing 
Magistrate and tho Court of Session. 8 P.K. (Cr.) 1007 = 33 P.W.R. 
1907 (Cr.) folloxring 12 A. 595 and 22 B, 235, P 
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3.—-** Unless it be made In the immediate presence ot a 
Magistrate" — {Ctmhnued). 

(i) The accused, when cxamiucd before the committing ^^lagistrate, made a 
clear and full confebsion — a confession which was in every way borne 
out by the evidence of the witnesses called for the prosecution. This 
was held to be adniis.«iblL*, tliough, before tho Court of Sessions, the 
^ accused stated that it \\as the result of thre.-ys and bojies. 11 H.IT. 

C.l?.. l:i7 (IH«). E 

{,/) The provisions of S. id of the FiVidenoe Art do not restrict the moaning of 
• the woid “Magistrate” to a INliigistvatc within the moaning of the 

Criin Dro.Code, and the village Munsif in tho ^ladras Presidency 
IS. I “Magistrate’’ within the moaning of S. ‘iO of the Fvidence Act- 
•2 ]\r. .0 (7;. F 

Note — (Hut the Plxplanation In the section, added by S ."J, Act 111 of 189J, 
effects a cbg\ngc ui tlie law as laid down in the above decision), 

(/.) Where an accused woman, charged with attempt to rannniit suicide, made, 
before the police had even come to th(‘ vill ige, a. (lonfcssion before a 
Village ^l.igistiatc. it. \\as held tb.it, the Village Munsif not being a 
police-officer and the wom.in not having liccn in custody at the time, 
her confession could not be excluded under S. id. 7 M. i87 (288). G 

•(/) A confession made to a Village Mnnsiff is nut inadmissible. 10 M. 29.5: 

sec t) C.W.N, eclxiv. H 

(ill)* Evidence r.f a confession made by a prisoner to a police-officer, not in the 
immediate presence of a IMagistrato, is inadmissible. It is irregular 
to record, as evidence, the opinion of a police officer as to the points, 
in the case under enquiry, which be considers to establish the guilt 
of an accused pel son. S. C. 98 (Oudh). 1 

(n) Statements eontaining incriminating matter and made to a IMagi^tratc by 
the accused v\ hen in the custody of tlie police cannot bo admiwf-iblo 
as an admission under S. 21 of the Evidence Act, unless they bo 
fahown to 1)0 ^olnlltaly. 2 (3.\V.N. 702 (708). • J 

(5) ConfesBions to Magistrates -General rules to be observed in recording them. 

(а) Confessions are so otten, in this countiy, obtained by undue influence 

that, 111 order to give weight to confessions of prisoner.s recortled 
under S. 149, Cr. P. C , 1801, there should always be m-ado a judicial 
record of the special circumstaiicos under which such confessions 
were reexMved by the IMagistrate, showing in whose custody the prison- 
ers were and how f.ir they were quite free agents. 5 W. It. (Cr.), G. K 

(б) Where a confession v>as rccoidcd under S. 122, Cr. P. C., 1872, it was held 

that, in order to be adnn.s.sible in eviiienec, it must not only bear a 
memorandum that the ^lagistiate beheved it to have been voluntaiily 
made, but also a certificate, under 18. .‘14G of the Code, that it was 
taken in tho ]\lagistiate’.s piociice and hearing, and contained an 
accurate account of the whole btuteinciit ot the accused person. 1 H. 
219. L 

(r) It does not follow that ccuifcssioms made before Magi.stratcs cannot be 
taken into coiisidcralion merely because the memoranda required by 
law to be attached thereto have not been written in the exact form 
prescribed. 9 A, 80S (339). M 
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Unless It be made in the immediate presence of a 
Magistrate. * ’— ( Continued) . 

(d) A judge, in fact, is hardly justified in treating a confession, made by a 

prisoner before a Magistrate, as a mere piece of evidence, which a Jury 
may deal with, in the same way as they would with the evidence of 
a witness of doubtful veracity. 13 W.R. (Cr.), 42 (43). N 

(e) If a prisoner has confessed before a ISIagistrato, the attention of the Jury 

should be drawn to the question whether there was any reason to 
suppose that that confession was made under any undue influence ; 
and if there is no reason to suppose anything of the kind, thq, jury 
should be told so, and advised that they may act upon it. 13 W.R, 
(Cr.), 42 (43). 0 

(f) Where an accused person makes two criminating statements, one before 

a Magistrate and another before a police-officer, it is very essential to 
compare them and to try and ascertain wl;y there occurred a change 
and which of them was the true one, with the view of testing the value 
of the confession before the Alagistratc ; the other being, of course, 
inadmissible for any other purpose whatever as being made to the 
police. 21 r.W.R. 1007 (Ct‘.). P 

(( 5 f) The practice of taking prisoners before Magistrates, not having jurisdic- 
tion in the case, for the purpose of getting a confession recorded is 
not generally desirable. It is still more objectionable to send pri- 
soners before diflerent Magistrates, each of whom would have an im- 
perfect knowledge of the matter from only taking one or two exami- 
nations. Rat. Un. Cr. C. 254 (261). Q 

(h) The record of a confession, upon which a prisoner ia convicted, need not 

be attested by the Magistrate, trying the accused, as required by S. 
34G of the Cr.P.C., ofl872. It is not even necessary for the Magis- 
trate to record any “confession”, since he is competent, on the ad, 
mission of the prisoner, to sentence him without any further record. 
(S, 324). 3 C. 766 = 2 C.L.R. 317. R 

(i) A confession made to a Magistrate in the course of an investigation cannot 

be admissible, unless recorded in the manner prescribed by S. 164, 
("r.P.C^, which, when closely examined, seems to require a confession, 
made to a ^Magistrate in the course of an investigation, to bo recorded 
in a particular manner and is a matter required by law to be reduced 
to the form of a document, and S. 91 of the Evidence Act applies. 

2 L.B.R. 19 (21). S 

(;■) The duty imposed upon a Itlagistrate, before whom a person is brought to 
make a confession, is plain. He must question the prisoner with a 
view to discovering whether the prisoner confesses voluntarily, and 
this questioning must be in pursuance of a real endeavour to find out 
the object of it, the requirement not being satisfied by a few formal 
questions. 3 L.B.R. 173 (174) = 4 Cr.L.J. 198. T 

(k) The questioning of the accused before recording a confession is a matter 
of substance and not of mere form, and if it has been omitted, the 
omission cannot bo cured by any evidence under S. 533, Grim. Pro. 
Code. In view of the propensity of the police to induce prisoners to 
confess, the Legislature has imposed on ^Magistrates the duty of making 
a substantial enquiry for themselves as to the voluntarj^ nature of a 
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J .— Unless It be made in the immediate presence of a 
At agistrate* ” — ( Continued j . 

confession, and, unless such enquiry is made, a confession oven before 
a Magistrate is not admissible in evidence. 8 L.B.K. 173 \175)=£4 Cr. 
L.J. 198. U 

(1) Where a Magistrate, taking a confosbion under S. 1C4, Cr.P.C., has omit- 
ted to question the person making the confession, as required by 
that section, in order to ascertain whether it was voluntarily made 
and the confession is subsequcnlly retracted, the confession is inad- 
missible 111 evidence, and S. 533 of the Code docs not cure such a 
defoe^. U.B.K. (UX)3), 1st Quarter, Crirn. Pro. Code, i). 13 (IG), Y 

(0) Confession to Magistrates held admissible. 

(а) A confession full of detail, circumstantial, bearing upon it the impress of 

truth, and made before a Magistrate, m the absence of evidence to 
suggest ilpit it was false in any particular, should not bo rejected, 
simply because it \\ab subse<[nently rcti acted. 20 A. 133 (136). W 

(б) Where, before a perbon was formally charged, he admitted the offence to a 

Magistrate after due warning, the aainission was held to he relevant 
against the party making it, 4 W.K. (Cr.) 10. X 

(c) A confession recorded by a Magistrate having jurisdiction is to be treated 

• as au examination under S. 193 of the Crim, Pro. Code of 1872, not- 

withstanding that the prisoner may ha\c been brought before the 
Magistrate before the completion of the mvcbtigation by the police. 
The provisioms of the last paragraph of S, 34G of the Cr.P.C., apply 
to such a coiilcssion. 5 C. 954 (F.B ). Y 

(rf) A confession is not inadmissible, because it is made to a Magistrate who 
recorded it and also held a subsequent judicial enquiry and commit- 
ted the accused to the Sobsions. 3 C.W.N. 387; explaining aiid dintin- 
guisliing, 5 C. 954, contra. Z 

{e) The btatement made by au accused peison, while he was in police custody, 
was made to, and in the immediate presence of a Presidency iliagis- 
trate, who took it down. It was proved that the whole statements con- 
tained ui the document were cither the actual words epotten by the 
prisoner or were accepted by him as repro.scnting the true meaning of 
what ho had said , the whole document was signed by him with his 
own hand. Held that the whole of the adinissioiib contained in the 
document was strictly proved to have been made by him and that the 
document was admissiblo against him under 8.20 of the Evidence 
Act. 15 0. 595(007) ; leferred to in 21 B. 495 (499). A 

(/) Where the statements contained in a document, purporting to contain the 
record of a prisoner’s confession, made by a Magistrate, though not 
the actual words spoken by the prisoner, were testified to by the Ma- 
gistrate to have been accepted by the prisoner as representing the true 
meaning of what he had said, and the whole document was signed by 
him with his own hand, held that the document was admissiblo in 
evidence. 21 B. 495 (499) following 15 C. 595, GOG (P.B.). B 

(7) ConfessionB to Magistrates held inadmissible. 

(a) A confession made by an accused person recorded by a Magistrate having 
no jurisdietion to try or coxnmit him, was held to be defective when 
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J. — " Unless it be made in the immediate presence of a 
Magistrate. - (CniiciiidcJ). 

iti WHS not signed b}, or jittontcd by tlio mark of, the accused, and to 
be inadmissible in evidence. 10 li.lf.C.R. IGG. C 

(6) The confobsionof .l prisoner under S. 12‘2, Cr.l’.C. , 1872, was not taken in 
th(! manner piesciibed b\ S. 840 and was therefore defective. The 
UecoreVng Olticer’s evidence that such a confession wa^i actually 
made was held to be inadmissible to remedy the defect. 4 (J. G‘JG{6U8) 
Jolh'uinff 10 35 H.C-Il. IGG. D 

(c) Where a Deputv ^Magistrate was deputed by the District ^Jagistratc, •under 
S. Kjy, Ur.P.G., to hold an invcsLig.itioii into' a case of murder and 
he recorded the .st.ileinenLs of the accused, the statements were held 
to have been rightly rejected. 2 C.W.N. 702. E 

4. “ Shall be proved as evidence". 

Season for using proved' in section. 

'J’hc word '‘irrele\ant" oecurring in S. 21 seemy ad\i.'Xdly retained. There 
w.is not the same necessity for excluding .sL.itcnietiLs obtained by 
improper inducemenl.-, it relevant under other acction.s, as there was 
111 excluding statements made tu the police which might encourage 
thcMU to torture and ill-lreit the persons lu their custody. 2 L.B.U. 
lOS (171) ; per Dirks, J. ' F 

S. -** Against such person. ” 

» 

Accused'c confcBsion to police relevant on behalf of co-acciiEed. 

Where a confession made hy an accused person to a polico-olficcr was sought 
to be proved, not is a jrainsi either the confessing peisou, or his eo-ae- 
cubod, liut o/i Oehaljoi the latter, it was held there was nothing 
111 the Indian Evidence Act thit w<nild justify a Court in exelud- 
mg iucli evidence when sought to be given on behalf ol the co-accui^ed, 
provided it be relevant. 2 B. Gi (G4). Q 

^J7. Ppovidtjd that, wlicii any fact {^) is deposed to as dis- 

Kow much of in- coveredi-^) in consc(]nence ut inloL'ination received 

formation received [poui a pcison acciised of ally offence, in the 

liom accused may i ^ J 

be proved. custody of a policc-ollicer, u'd so iiiucli of such in- 

foLTuiition, whctlior it amounts to a confession or not, as relates 
distinctly to the fact tliereby discovered W may be proved (7). 

(Notes.) 

L~** Provided that, when any facV\ 

l.-GKNEKAL. 

(1) •• Provided that", effect of term. 

The words “provided that'’ have raised the question whether S. 27 is a proviso 
only to S. 2G or also to Ss. 24 and 25. 5 M.L.J. Art., p. 74. H 

(2) Section only a proviso. 

S. 27 is merely a proviso. It provides that when any fact is deposed to as 
discovered in consequence of iu formation received from a person ac- 
cused of any offence, in the custody of the police, so much of such 
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1._GENERAL.— 

information, whether it amounts to a confession or not, as relates 
distinctly to the fact thereby discovered may be proved. 2 L.B.R. 
168 (170). * 

(3) S..lB0,Cr. P.C.,1861. • 

S. 160, Act XXV of 1801, from which S. 27 of the Evidence Act is taben ran 
as follows When any fact is deposed to by a policc-oflicer as 
discovered by him in consequence of information received from a 
person accused of any offence, so mueli of such information, whether 
it amounts to a confession or admisMon of guilt or not, sis rcbitos 
distinctlN to the fact discovered by it, may bo received in evidence.” 
6 A. 60!j'(5l2) (F.B.) ^ 

(4) S. ISO, Cr. P.C., 1861, as amended by Act Ylllof 1869. 

S 160, Cr. T‘.C’,, ISGl, was thus altered by Act Vlll of 18G9 “ Provided 

that when any fact is deposed to in evidence as discovered in conse- 
quence ol information received from a poison accused of any offence, 
or in the custody of a police-officer, so much of such information, 
whether it amounts to a confession or admission of guilt or not, as 
relates distinctly to the fact thereby discovered, may be received in 

evidence.” G A. 600 (612) (P.B.) K 

(5) Effebt of proviso. 

Hut for tbc proviso in S. 27, a confession made by a person in police custody 
cannot ho proved in virtue of that .section. The section jfroMdes that 
although the per.soi: is in police custody, still, in given circumstances, 
tbc confession can be proved. 2 L.H.It. 108 (171); per Tliirkell 
White, C.J. ^ 

(G) Ground on which proviso is based. 

{a) “The fundamental theory upon which confessions become inadmissible is 
that, when made uiidor certain conditions, they aie uiitrustwortby as 
testimonial utterances. A very slight probability of untruth is 

sufficient to exclude If now a ciicuinstance ppcars which 

indicates that the law’s fear of untrustworthiness is unfounded and 
counteracts the significance of the improper inducement by demon- 
strating that, after all, it exorcised no sinister influence, the confes- 
sion should be adopted. This is the theory of Confirmation by Subse- 
quent facts which has been m vogue over since there has been any 
doctrine about excluding confessions.” Wigm. Ev., ’05 Ed., S. 86C, 
p. 987. M 

(6) ‘‘Where, inconsequence of a confession otherwise inadmissible, search is 
made and facts are discovered which confirm it in material points, 
the possible influence which, through caution, had been attributed to 
the improper inducement', is seen to have been vil, and the confession 
may be accepted without hesitation.” Wigm. Ev., ’06 Ed., S. 656, 

p. 987. » 

(c) “The proviso is based upon the supposition that, if the confession is sup- 
ported by the discovery of some fact, it may be presumed not to have 
been extorted, or, at any rate, to bo true.” Mark. Ev., p. 27. 0 

'olO 
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L--** Provided that, when any fact.**— (Continued.) 

1 GEN EK AL. — . 

(d) “The ground of exclusion in these sections is not irrelevancy. It is that 
it is necessary to protect persons, charged with crimes, from being 
exposed to ill-treatmont by the police, who, in their zeal to procure 
a conviction, would be tempted to endeavour to extort a confession. 
The idea isr that, by rendering the confession inadmissible in evidence, 
the temptation is taken away.” ^lark. Kv., p. 27. P 

(7) No Buch provision in England. ^ 

“There is no such provision as this in England in rcgaid to poliee-ofTiccr.s. 

But their evidence, like the evidence of all zealous partisans, has to 
be carefully watched: and if they arc suspected; they are likely to be 
subjected to a very vigorous cross-examination.” Mark. Ev., p. 27. Q 

(S) 8. 27 ia a proviso to both the preceding sections 23 & 26 . Reasons for this view. 

(a) S. 27 Id in the way of a proviso and is intended to govern both the preced- 
ing sections and to have a general application to information iecci\ed 
from an accused pci son in custody of the police, and to allow proof 
of information amounting to a coiifoshion received from an accused 
person in custodv of the iiolice, whether gi\e!i to a police officer or 
not. fi A. .500 (511) (P.B#), per Oldfield, J ; see, also, at p. 519, for a 
similar opinion by Jkodhurst, J. R 

(5) Whore two iiersons, charged with offences under S. Hi I.P.C., ^ave in- 
formation to the police, (which led to tlio discovery of the stolen 
property), that they had stolen it in a certain pi, ice and sold it to a 
particular per.son at a particular place, held, < by the Full Bench 
(Mahmood J, dissenting), that S. 27 of the Evidence Act is aiproviso 
to S, 20 and also to S. 25, and that .so much of such information, 
whether it amounted to a coiifo.ssion or not, as distinctly related to 
the fact thereby discovered, might be proved. (VA. 509(540) (F.B.) 
dissenting from (1882) Weekly Notes, p. 225. Mahmood, J, dissen- 
tient, held, that the section was a proviso only to S. 25 and that the 
statements were not admissible in evidence). 8 

(r) S. 27 applies to both the preceding .sections which ab.solutcly prohibit the 
proof of statements made by way of confession to polico-ofliccrs. 2 
L.B.R. 108 (173), per Jiiiks, J. T 

(d) It seems that it is probable to some small extent that, as in the Code of 

1801 the section, which is reproduced as S. 27 of the Evidence Act 
qu.'ilificd at most the two preceding sections, the intention of the 
Legislature was that S. 27 also should bo read as a proviso at most 
to the two sections immediately preceding, and the wording of the 
section points to the same conclusion. 2 L.B.R. 1G8 (170), U 

(e) A Full Bench of the Bombay High Court assumed that S. 27 applied to 

S, 25 as vNcll as to S. 2G of the Evidence Act. 14 B. 2G0 (F,B.)» 
referred to in 2 L.B.R. 108 (170). Y 

(/) The rule in S. 25 was held to be restricted by S. 27 though, in the particu- 
lar case, there being no discovery, S. 27 did not actually render the 
confession admis.siblc. 11 B.H.C.R. 242. See 6 M.L.J. Art., p. 78. W 

(g) The applicability of S. 27 to S. 25 was admitted though, in the actual re- 
sult, the confession in the case was not admitted in evidence. 3 B.12.X 
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ih) S. 27 of the Evidence Act is only a proviso to S. 25, 8 O.C 395 (401). Y 
(i) A majority of 3 Judges of the Allahabad High Courts held that S. 27 of the 
Evidence Act applied to S. 25. 4 A. 198; cited in 2 L.B.K. 1C8 (170). Z 
^ (/) It seems to be established in the four High Courts* that S. 25 must be 
understood as limited by S. 27. See 19 W.R. 51. (Or.). See 5 M.L.J. 
Art., p. 78. A 

' (A-) From their contents as well as from the fact of their arrangement in the 

firbl Grim. J*ro. Code of IHGl, these three sections are strongly con- 
nected one with the other. G A. 509 (514) (F.B.), per Brudhiirst, J. B 

(l) The proviso in S. 27 bcems to have been inserted to show that the pro- 

hibitions contained in Ss. 25 ifc 2G do not apply, when facts are 
discovci*cd in consequence of infoLination received from a person even 
though ho IS both himself accused of an offence and also in the cus- 
tody of a police olhccr. 2 li.B.ll. 1G8 (173) per liirks, J. C 

(m) The only alterations in S. 27 arc the oniisbion of the words “in evidence,” 

the omission of the word “ or “ before “ in custody,” and the sub- 
stitution, in the last line, of Ihe words “ may he proved '* for “ may 
’ be received in evidence.” C A. 509 (513) (P. B.), per Oldjield, J, D 

(n) The only alteration on which any stress can be laid is the emission of the 

* word “or,” but this only ohows that the operation of the proviso is 

restricted to information from an accused person in the custody of 
the police, and does not apply to information from accused persons 
, not in the custody of the police. It in no way touchrs the point, to 

what person the information is given. G A. 509 (513) (F, B.) ; per 
Oldjieldy J. E 

(o) Sb. 25, 20 & 27 were embodied in the Indian Evidence Act with some 

alteration from thoCiim. Pro. Code of 1861, and, on an examination 
of the changes in the sections, there is nothing to show ^that the 
Legislature intended S. 27 of the Act not to apply to information 
received by a police officer from an accused person in the custody of 
the police. 6 A. .009 (512), per UUlJicUlj J, F 

(p) Had the proviso contained in S. 27 been intended to be a proviso to S. 20 

only, it would not have been put in the form of a separate section, 
but as part of S. 20. G A. 509 (511) (P. B.) Q 

(2) Unless S. 37 is applicalilo, not only to S. 20, but also to S. 25, the 
meaning of the last paragraph of S. 1G2, Act X of 1882, is not ap- 
parent. 0 A. 509 (51(i) (F# B.) : per IJrodhuTbtf J, H 

« 

(0) 8. 27 is a proviso only to 8. 26-~Rea8onB for this view. 

(a) Neither the history of the origin and the changes which Ss. 25, 26 & 27 

have from time to time undergone, nor their transfer from one Act 
to the other, nor iheir position in the Evidence Act shows that S. 27 
is a proviso to any section but S. 2G. 0 A. 509 (530) ; per Mahmood^ 
dissentient. 1 

(b) The new section— introduced by Act VIII of 1869— by its change of laugu- 

uge allowed the imperative rule laid down in S. 148 to stand supreme, 
by rendering the lauguogo of 8. 150 a mere proviso to the rule 
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contained in the immediately preceding section H9, which was 
expressly limited to confessions made by a person “whilst he is in 
the custody of u police-ufliccr”— confessions which, if made to the 
policc-othccr himself, would not be admissible under the provisions 
' of S. 148, Cr. 1^ C., 18G1. G A. 509 (527) ; por Mahmood, disseiitient.i 

(c) The change cfTectcd by the Evidence Act in the sections of the Grim. Pro. 

Code under consideration consisted in the omission of the word “ 9 c” 
from the clause “a person accused of any ofTencc^.o?* in the custody of 
a police olheer and 111 the place of the omitted word “ or”, a 
comma has hocn substituted, rendering the words “ in the custody of 
a policc-oflicer ’ a parenthetical clause forming the qualification of 
the person whose confession would fall under the section. The 
removal of the disjunctive is roinaikablc, and, if it has any effect, 
it is that of limiting the scope of the proviso. G A. 509 (629) ; per 
Mahiiiuod, J., ditisenticnt. K 

{d) The dillicult) with regard to the question, whether S. 27 contemplates 
confessions made to cc 'police officer ^ that is, whether S. 27 is a proviso 
to S. 2G only, or both to Sr. 25 and 20, is due to the circumstance 
that the proviso contained in S. 27 appears as a separate section ;«that 
IS to say, if the numerals “27” were obliterated, the section would 
apply only to S. 20. 6 A. 509 (530) : por Mahmood, J., dibsentipit, L 
(<?) So far as the argument that S.27 is a proviso, not only to S.2G, but also to 
S.25 and also to S.2‘1, is based on the fact thiit the proviso contained 
ill S. 27 Rtandb as a separate section, and not as a part of S. 26, the di- 
vision of statutes into sections is a matter of comparatively recent 
growth, and such division does not affect the principle of construction 
that each clause of the statute should be read with reference to the 
other, and with due regard to its own language. G A. 509 (530) ; por 
Mahmood^ J.^ dissentient. Iff 

(f) S.27 is obviously not a separate rule independent of the other sections; it is 
not a main proposition of law, ns it originally was in Act XXV of 
1801, before the repeal by Act VIll of 1809. The section is a proviso 
to some main proposition or propositions which precede it, and the 
accident that it has been numbered as a separate section has in itself 
no signiiicance as a matter of interpretation. 0 A. 509 (530-1); per 
Mahniood, J , di^seiHient, N 

iij) ^ proviso IS of great importance when the Court has to consider what cases 
come within the enacting part of a section, and it is always to bo con- 
strued with reference to the preceding parts of the clause to which it 
is appended. 'I'lic mere fact, indeed, that a proviso was printed as 
part of any one section did not at the time when statutes were not di- 
vided into sections upon the roll, limit the cHect or construction of the 
proviso, 0 A. 509 (531) (F.B.) per Mahmood, J. 0 

{h) To use the words of Ilolroyd, J., “The question whether a proviso in the 
whole or in part relates to, and qualifies, restrains or operates upon the 
wnnediateljj preceding provisions only of the statute, or whether it 
must be taken to extend in the whole or in part to all the preceding 
matters contained in the statute, must depend upon its words and 
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import, aud not upon iho division in sections that may be made for 
convenience of reference in the printed copies of the statutes.*’ (Wilber- 
forco on Statute Law, pp. 302 ~3). 0 A. 500. (531) ; per Mahmood, J"., 

dissentUmt. P 

• 

(i) Where an enacting clause, which is general in its language and objects, is 
followed by a proviso, that proviso must be construed strictly ; it 
cannot enlarge the words of Iho enacting clause. (Wilberforcc on 
Statute Law, p. 303). G A. 500 (531), per Mahmood, J., dissentienl. Q 

(/) No argument, one way or the other, can bo based on the mere fact of the pro- 
viso in (juGstion being framed as a eeparate section. 1’hc real question 
is, whether the irords of the proviso itself can be taken to extend to 
any proposition in the Evidence Act other than that contained in S. 
26. 6 A. 509 (531) ; per AFaliniood^ J,, dissentient. R 

(k) But it has been suggested that the provisions of S. 102 of the Grim. Pro. 

Code, Act X of 1882, which refer expressly to S, 27 of the Evidence 
Act, favour the contention -“that S. 27 is a proviso to both the preoed- 
ing sections — regarding the scCpc of the latter section. The answ’cr is 
that no such reference to S. 27 of the Evidence Act existed in the cor- 
responding S. 119 of the Code of 1872, which was enacted oontempora- 
t iieously with the Evidence Act, and that the wording of a statute, passed 
in 1882, cannot be a safe guide to the interpretation of another statute 
passed 10 years before. 6 A. 509 (537), per MaJunood, J., dissentient. S 

(l) But, apart from this conbideratioii. there is no force in thc\icw thus attemp- 

ted to be deduced from a comparison of S. 27 of the Evidence Act, ^ 
with the saving clause of S. 162 of iheGnm. Pro. Code, 1882. It is 
obvious that S. 27, when it speaks of '' information y" includes state- 
ments which fall short of confessions as well as statements which 
amount to confessions. 0 A. 509 (537), per il^a/ouood, dissentUnt. T 

('/;/) “My interpretation would be that the saving clause of S. 162 Cr. P.C., 
1882, relates only to the former clause of statements. G A. 609, 637, 
(538), per Mahmood, J., dissentient, U 

(n) There is not one word in S. 27 which will warrant the inference that it 

contemplates confes.sions made to the police within the meaning of 
8. 25. 6 A. 509 (538), per Mahmoud, J., dissentient. Y 

(o) As a general rule and almost always a proviso must be taken to govern the 

main proposition of law which immediately precedes such proviso, 
unlosij indeed the langin^c of the statute shows a different intention. 

6 A. 609 (540), per Mahmood, J., dissentient, W 

(jj) An illustration of this is to be found in Ss. 107 and 108 of the Evidence 
Act itself, the former section being the main proposition, and the 
latter constituting the proviso. And tbo illustration is especially 
applicable to the matter now under consideration, as 8. 108 of the 
Evidence Act, like the original S. 160 of the Grim. Pro. Code, 1861,— 
corresponding to S. 27 of the Evidence Act — originally stood as a 
main and independent propiosition of law. G A. 509 (540), per 
Mahmood, J., diasefitient, X 
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(y) S. 9 of Acl XVIIT of 1872 did to S. 108 of the Evidence Act whac Act VIII 

of 18GU had done to S. 150 of the Code of 1861. It reduced the section 
into a mere proviso by introducing the words “ provided that ” at 
the beginning of the bcction — a change which Sir James Stephen, in 
a posibcript to his edition of the Evidence Act, has described as having 
made a“ substantial alteration” in the Act. It was that, from being 
an independent proposition of law, the section sank into a more 
proviso to the main proposition contained in the immcdiately'proccd- 
ingS. 107 ; as the statute now stand.s, it seems obvious that S. 108 
must be taken to be a proviso to S. 107 and to no other ; and there is 
no more reason for holding that S. 27 governs not only S. 26, hut also 
Ss. 25 and 24, than there would be for the untenable proposition that 
S. 108 is a proviso, not only to S. 107, also to the six preceding 
sections which relate to burden of proof. 6 A. 509 (541), per 
Mahmof)d, J., dissentient. Y 

(r) S. 27 did not qualify S. 25. A.W.N. (1882), p. 225. Z 

(s) The provEo contained in S. 27 refers to an exception to the general rule 

111 S. 26 applicable to coiifossions made by prisoners whilst in 
the custody of a police otlicer. 12 ^f. 158 (164). A 

(1) The provi.so in S, 27 refers back to the preceding scctionp, or at least to 
the preceding section, of which the woiding is similar. L.ll.H. 168 
(171) ; per TUiikell White, C.J. B 

{u) S, 27 piovidcs an exception that, e\cn though proof would be excluded by 
S. 26, the accused being in the custody of a policc-ofheer, under cer- 
tain condition proof may he admitted. The proviso is strictly limited 
111 its scope; it only enables a confession or part of it to be proved, 
under the condition stated, if the accused person is in the custody of 
the police. This particular and precise wording of the section seems, 
though it is not necessary to express a decided opinion upon the 
point, to restrict the proviso to S. 26. 2 L.B.K. 108 (171), per Thir- 
hell White, C.J. C 

(10) Logical result of making S. 27 a proviso to S. 25 is to restrict S. 24 also. 

(a) S. 27 was held to be a proviso not only toS. 20 but also to S. 25 ; Mah- 

inoocl J., while contesting this opinion in a weighty judgment, referr- 
ed Lo tlio logical result of the argument in its favour that, if S. 27 
was a proviso to S, 25, it was also a proviso to S. 24. 2 L.B.R. 168, 
(170), refen imj to G A. 509 (F.B.) ; per Muhmuod, J., disseiitient. D 

(b) The logical result following from making S. 27 an exception to S. 25 will 

be to draw S. 24 also witbih the control of S. 27. Sec 5 M.L.J. Art. 
p. 77. E 

(11) No aathority on application of 8. 27 to S. 24. 

There does not seem to be any direct authority on the application of S. 27 to 
S. 24. 2 L.B.R. 168 (170). F 

(12) Predominant opinion on relation of Ss. 27 & 24— State of authorities— B. 27 
restriots B. 24. 

(a) The predominant opinion with regard to the relation between Ss. 27 and 
24 appears to be that S. 27 is also an exception to S. 24, This is at 
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least so with the rulings of the High Courts of Allahabad and Bom- 
bay, for the point has not arisen in the Calcutta and ^ladras High 
Courts. 5 M.L.J. Art., p 74. G 

(fi) Tn the Alliibiibad High Court, notwithstanding tbp express decisions at 5 
K.W.l*. S() and '1 W.N. 225 and the view of MaJnnood, 7., in 6 A. 500, 
the Majority of the Court in 0 A. 509 have virtually cslabliahcd the 
rule that S. 27 governs also S. 21. 5 M.L.J. Art., p. 77. H 

(c) “ The law, it at prehOiit s-tands, jiermita the police to give evidence of 

the fact discovered, and that they discovered it in consequence of 
what tlio pri.soTier told them, no matter how improperly they may 
ha\c obtained the information from him; if all this is evidence, 
despite torture, threat, inducement or promise, it seems inconsistent 
to .stop short there and forbid them guing the word.s used by the 
accused, which they assert led to the di.scovi. ry, simply because they 
contained an admission of guilt.” This passa^io in the judgment 
of St)m(jlit, C 7., in 0 A. 509, seems to indicate that he thought that 
S 27 applied also to S. 24. 2 L.B.R. lOH (174), per Jhrks, 7. I 

(d) Whatever the torture, or inducement, or promises, nr threats that may 

have been applied, or made use of towards him, there is nothing in 
the law which forhid.s policemen fiom, at any rate, going so far as to 
* .s.ay : “ Tn consequence of what the prisoner told me, t went to 
such and such a place, and found such and such a thing.” They 
may have committed offeneos against the Penal Code for which they 
are punishable, but they are not prohibited from slating a fact or 
facts discovered, and that thev did discover them owing to infor- 
mation given by the prisoner. Kay more, they may repeat the words 
in which the information was couched. G A. 509 (545), per Straight, 
C. J, J 

(e) S. 27 seems to have been thought by Stuart, C. J., to be a proviso to S. 24, 

though be docs not express himself very clearly. 4 A. 198. Sec 6 
M. L. J. Art., p. 75. K 

(/) In the Bombay High Court, the case in 3 B. 12 together with the rc.sult 
of the application of S. 27 to S. 25 h.is made it very probable that S. 
27 will bo hold to be a proviso to S, 24. See 5 AT. L. J. Art., p. 77. L 

(g) It seems to be as.sumod in the judgment of a very learned jurist, West, 

J., that S. 27 of the Evidence Act is a provi.so to S. 24 of that Act as 
well as to the two intei mediate sections. 2 L. B. R. 1G8 (1G9), refer- 
ring to 3 B. 12. M 

(h) The question of the relation of Ss. 27 and 24 has not yet been discussed in 

any reported case by the Calcutta and ^Madras Courts, though in the 
former of these there are decisions on the subject under the older 
law, and though the fact of S. 27 being an exception to S. 25 is 
acknowledged in thetic High Courts. Sec 6 M. L. J. Art,, p. 77. N 

(13) 8. 27 does not apply to 8. 24~ReaBons, 

(a) S. 27 cannot be taken to govern 8. 2t, which is only a reproduction of the 
old law, prohibiting confessions illegally obtained, oven though such 
confessions led to the discovery of facts, and there is nothing in the 
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Act to show that it intended to alter the old rules. C A. 509 (537), 
per Mahmciod, J., dusenlicnt^ referring to 8 W.R. (Cr.), 13 and 9 W, 
K. (Cr.), 10 ; see also 8 O.C. 395 (401), per Rtjves, O.A.J.C., eded 
infra. 0 

(6) A pohce-olTiccr acts illegally and improperly in offering any inducement 
to an accused person to make any disclosure or confession. S. 140, Cr. 
r.C., 1801, expressly forbids a police-olliccr from doing so. N^o part 
of his cvidcuco as to the discovery of facts iv consequence of such a 
confession i.s legally admissible. 8 W.K. (Cr.), IS {14) ] refei'red to 
in 6 A. 500 (537) per Mahnwod, J. P 

(c) An admission obtained by a police-ofKcer from a prisoner by persuasion and 

promises of immunity in contravention of S. 140, Cr. P.C., 1801, was 
held nob to be admissible in evidence, even though it led to the 
discovery of facts. 0 W.R. IG (l/r.) : cited in 0 A. 509 (520), by 
Mnhmood, J.t dissmticnt. Sec also p. 537. Q 

(d) In the oa.se of 5 N.W.P. 80, Spankie, J., gave a very strong effect to the 

section, by applying it even to a confession made to a police-olliccr, 
repeated before a ^lagistrate, and repeated again before the^Seasions 
Judgc--a confession which the report shows had led to discovery. C 
A. 509 (537), per Mahmoody «/., dissentient. R 

(e) An accused person confessed to a police couatablo, on the assurance that 

nothing would happen to her, that she had killed her new born child 
and had liuricd it in an enclosure in her house. This statement led 
to the discovery of some bones belonging to the infant and some 
other articles used as a weapon by her in killing the child. Before 
the committing Magistrate, .she repeated her statement. Before the 
Sessions Judge, she denied having killed the child with stone and 
other things, but stated that she buried it, not knowing whether it 
was dead or alive. Ileldy that the confessions were inadmissible in 
evidence. This case i.s an express authority for the proposition that 
S. 27 does not qualify S. 24. 5 N.W.P. 80. S 

(f) Those rules owe their origin to the safeguards which the Legislature intend- 

ed to provide against torture being employed by police officers for the 
purpose of extorting confessions and enforcing disclosures. This 
appears froin Reg. XX of 1817, and the history of the various changes 
which these sections have undergone shows a steady tendency in the 
direction of excluding confessions which are liable to the suspicion 
of having been extorted. G A. 509(533), pot Mahmoody J.y dissen- 
tient. * T 

(g) In no case could confessions obtained under the circumstances described 

in S. 24 be admitted in evidence, whether they led to discovery or 
not, unless indeed they fell under S. 28 of the Evidence Act, but 
then the question of discovery would be immaterial, 6 A. 509 (636). 
— per Makmoody J.y dissentient. U 

Ui) The rule on this point adopted in the Indian Act seems to bo more strin- 
gent than, and at variance with, that of the English Law of evidence 
as explained in Taylor’s celebrated work* But the difference 
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between the state of things iu'England and in this country amply ac- 
counts for the difference which the Legislature has thought fit to 
make, 0 A. 509 (635, 630), per J., Y 

(i) Even in England, Lord Eldon, in i/oi vey's case^ 2 East, P. C. G58, cited 
by Taylor, laid down the rule by saying that, when the knowledge of 
a fact was obtained from a prisoner under such a promise as excluded 
the confession from being given in evidence, he should direct an 
acquittal, unless the fact piovcd would itself have been sufficient to 
warrant a conviction without any confession loading up to it. fi A. 
509 (53(>), per Maliiiiood^ J.^dUaentieitt. W 

(J) The rule excluding confessions illegally induced has, in India, an addi- 
tional policy as its basis, tlie check which the Legislature has 

thought fil to impose upon the extortion of confessions. Therefore, in 
interpreting statutory rules peculiar to India, it cannot be altogether 
safe to deduce any conclusions by following the rule in pari niateiia 
in England. Even m England confessions to the police arc received 
with especial caution. 'Phe police officer being Jiixariably taken to bo 
a person in authrity. G A. 509 (530), per Mahniood, J., dissenticnL X 
♦ (/c) To hold that S. 27 is a proviso to S. 24 also is to :mix up two different 
principles altogether. G A. 509 (539) : per Mnhinood, J. Y 

{If The proviso contained in S. 27 is not intended to qualify the absolute 
rules contained in Ss. 24 and 25, but only the lulc contained in the 
iiiiiiiodiately preceding S. 2G, which relates to confessions made not to 
the police-officer, but to third persons whilst the person making the 
confession is in the custods of iho police. G A. 509 (541), pot 
Mahmood, J., dissentient. Z 

(»i) S. 27 provides that, although the person is in police custody, still in given 
circumstances, the confession can be proved. E\cn though it is held 
that this proviso refers back to S, 25, it does not follow that A must 
logically he held to refer back to S. 21 of wdiich the meaning and 
intention arc quite different. 2 L.E.li. IGH (171). A 

(n) Whether S. 27 of the Evidence Act refers to S. 25 and to S. 20, or to S. 2G 

alone, it docs not refer to S. 24. 2 L.B.R. 1G8 (172). B 

(o) S. 24 of the Evidence Act contains an ab.solute rule which is not affected 

by the proviso, enacted for a different purpose, in S. 27. 2 L.B.K. 

108(171). C 

(p) It is extremely improbable that, if the Legislature had intended to make 

the proviso in S. 27 apply to S. 24 of the Evidence Act, it would have 
restricted its application to the case of a person in police custody. 
The absurd result would happen that, if a person, under an induce- 
ment, confessed and pointed out stolen property before he was arrested, 
or when he was on bail, his confession would bo irrelevant under S. 24 ; 
while, if be did so after ho had been arrcatcd and while in police cus- 
tody, his confession, though declared to be irrelevant by S. 24, could 
bo proved by reason of S. 27 of the Evidcnco Act. This is an unreason- 
able and improper interpretation of the law and is inconsistent with 
the precautions taken by the Legislature to safeguard the making of 
C 17 55 
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confcBsioiiB by accused persons to the police or while in their custody. 
2 L B.R. 108 (171) ; see also 0 A. 507 (533-4), per Mahviood, J, D 

yq) S. 27 does not qualify the prohibition contained in S, 24 of Kvidence Act, 
where the confession is illegally induced by a pol ice-office rj a confes- 
sion, irrelevant under S. 24, does not become proveable by reason of a 
fact being deposed to as discovered in consequence of information 
received from an accused person while in the custody of the nolice. 
16 P.R. 1885 (Cr.). ■ E 

(14) Analysis of section. 

The confessions which fall under the purview of the section must possess 
every one of the following qualifications: — P 

(1) The person making the confession must bo “a person accused of any 

offence.” Q 

(2) He must be “in the custody of a police officer” whilst making the 

confession. H 

(3) 1’ho confession must “relate distinctly to the fact thereby discovered.” 

(4) The confession must not be “a confesbion made to a police^ officer” 

within the moaning of S. 25, nor must it have been caused by 
any inducement, threat, or promise” within the meaning of S. 
24. 0 A. 509 (532) ; per Mahmood, J. 1 

(15) Proviio of 8. 27 should be sparingly admitted. 

The prohibition laid down in Ss. 25 and 26, must be strictly applied, and any 
relaxation of it in accordance with the proviso of S. 27 should be 
sparingly admitted, and only to the extent of so much of the accus- 
ed's slatoment as directly and distinctly relates to the fact alleged to 
have been discovered in consequence of it. 4 A. 198 (204), per 
• Straight^ J.] explained in 6 A. 509 (544), per Straight^ C,J.\ see also 

11 C. 035. J 

(16) 8. 27 need not be applied to S. 24— Reasons. 

(а) It is not necessary to make the proviso in S. 27 applicable to S. 24, for Ss. 

7, 8 and 39 are sufficient to meet the case. S. 39 provides for the proof 
of so much of a statement or conversatitm as the Court considers ne- 
cessary in each particular case to the full understandiugof the nature 
and effect of the statement and of the circumstances under which it 
was made. This seems to get over the difficulty felt by Mahmood, J,, 
in 6 A. 509 (530, 536), that, if S. 27 applied to 3* 24 as well as to Ss. 
25, & 26, it would lead to ah anomaly. 2 L.B.R. 168 (173), per Birks, 
J. K 

(б) The general provisions of the Code are sufficient to show that statements 

otherwise irrelevant under S. 24 may be admitted in evidence without 
relying on S. 27 alone. 2 L.B.R. 168 (174), Birks, J. L 

(17) ReBponsibllity of person for statements made by him. 

If a man makes statements, he is responsible for them even though they 
should not in fact be true. If ho chooses under pressure, if there be 
any pressure, not to appeal to the protection of the Magistrate, but 
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to make to the Magistrate confessioos which in fact are untrue, ho 
voluntarily incurs the risk of their being taken to be true against 
him. Where the accused have full opportunity to speak as they 
wished before a Magistrate and the Magistrate has certified that their 
statements were voluntarily made, if the statements are not true, the 
prisoners themselves are to blame. 11 B.H.C.R. 242 (246, 247). M 

2.— ANY FACT. 

(1) Construction of exprcBsion any fact.’' 

The words “ any fact ’* are qualified by the word “ discovered ’* as used in the 
section. 5 M.L.J. Art., p. 79. H 

(2) Facts dlBCOYcred through admisBible confessions. 

Any fact discovered in consequence of an admissible confession can be admit- 
ted against an accused person. 8 0. C. 395 (401) ; per Ryves, 
O. A. J. C. 0 

(3) Proof of facts involving no confession of guilt on accused's part. 

1[a) S. 27 docs not provide that a statement of facts involving no confession of 
guilt on the part of an accused person may be proved. It assumes 
• that facta of this kind may bo proved and provides that when evidence 
of them is given something further which would ordinarily be ex- 
cluded may be proved also. 2 L. 15. R. 168 (172). P 

(6) Where before the committing Magistrate an acensed person admitted that 
he had shown vhorc certain stolon property was concealed and ex- 
plained that he had been told by the robbers where ilicy had hidden 
it, it was hold that, although he might have been improperly induced 
to deliver up part of the stolen property, there was no rule of law 
which excluded proof of the fact that he did so. 2 L. B. Bf. 168 
(172). Q 

(c) But e>cn though tho proviso in S. 27 may not apply to the case under 
consideration, it does not affect the admissibility of evidence of facts 
which arc relevant without any reference to it. 2 L. B. R. 168 (172). R 

2. —** Is deposed to,"' 

(1) Discovery through information must be deposed to. - Effect. 

(а) It should be deposed that a particular fact has boon di.scovered from the 

information of A. B., and this will let in, under S. 27, only so much 
of the inform alien as lelates disiincUy lo the fact thereby discovered, 
24 W. R. (Cr.), 36. S 

(б) It is essential to htiiig a cate of discovery within S. 27, that the fact dis- 

covered must be deposed to by the person lo whom the statement was 
made. 6 M.L.J. Art., p., 80. T 

(2) EtrlotCBt precision necesBary when information given by accused Jb deposed to. 

(a) Where a statement is being detailed by a constable as having been made 
by an accused, in consequence of which he discovered a certain fact 
or facts, the strictest precision should be enjoined on the witness, so 
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that there Jiia} be no room for mistake or misunderblanding. 6 A. 
500 (540) (F B.) , per Straight ^ C.J. U 

{h) It is nec essary I hat the utmost precision should bo required of a police- 
oflieor deposing to the statement of an accused person who gives a 
piece of information, which is alleged to have led to the discovery of 
a certain fact and which becomes, therefore, relevant under S. 27 of 
the Act. 4. L.B.II IIG. Y 

( 3 ) Witness should depose to exact words or conduct of accused. 

Where a witness lestilios to admissions or incriminating actions made or 
done by more than one accused person, it is esbcntial that ho should 
he required to depose, as nearly as possible, to the exact words or 
conduct of each of the accused. 4 L. H.H. 110. W 

(4) Witness deposing to fact discovered cannot describe accused’s confession. 

Where a fact is deposed to as discovered in consequence of information receiv- 
ed from an accused person in the custody of the police, a witness 
ought not to bo allowed to describe a confession made by the accused 
person. S.C. 81 (Oudh). X 

3,-** As discovered, *' 

(1) Necessity to exclude confessions to police, when disappears. 

(a) The necessity for excluding confessions made to a poliee-ofheer, viz., to 
avoid the danger of admitting false confessions, disappears in a case 
provided for bv S. 27, when the truth of the confessions is guaranteed 
by the dl^covory of facLs in coiiscqucnco of the information given, (i 
50U (513) (F.B.) , per Oldjieid, J, Y 

(5) Certain statements, made under certain circumstances, are rendered in- 
admi.ssible, bccau.se the Legislature has, in such cases, considered 
* them unworthy of credit ; but the taint is removed by the finding, 

upon hcarcli, of articles connected with the crime or other facts. 5 
M.L.J. Art. p. 80. Z 

(c) Although a confession may be irrelevant by reason of undue influence 

(S. 24), or because it was made to a police olticor (S. 25), or because 
it w'as made while in police custody and not in the immediate pre- 
sence of a l\jagibtrate, (S. 26) ; if any fact is deposed to, which is dis- 
covered 111 consequence of such confession, so much of it as relates 
distinctly to the fact thereby discovered may be proved under S. 27. 
G C.W.N. ceexii. A 

(d) h^acts discovered in coii.sequeijcc of confessions improperly obtained, and 

so much of such confessions as disLiiiclly relate to such facts, may 
be proved. Steph. Dig., 7th Ed., Art. 22, p. 31. B 

(e) Where in consequence of information obtained from the prisoner in an 

improper manner, the property stolen, or the instrument of the 
Clime, or the body of the pierson murdered or any other material fact 
has been discovered, pioof can bo given that such discovery was made 
conformably to the information f>o obtained. Tay. Ev., 10th £d., S. 
902, p. 036. C 
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(2) InstancoB. 

(a) Where it was not pretended that any discovery of facts, through informa- 
tion derived from an accused person, occurred after his statement 
was made to a Magistrate, it was held that its defect, as made under 
undue influence, was not and could not bo counteracted in the only 
possible way and that the confession ought to have been wholly re- 
jected. 3 13. 12 (10). * D 

(h) The words “ in the only possible way ” read with the sentence immediately 
preceding seem to refer to S. 27 and not to S. 28. Later on the 
rcm*irks made by West, J, at p. 17 also seem to imply that if such 
discovery had been shown, the statement leading to it would have 
been admissible. See 5 M. L. J. Art., p. 75. E 

(c) On an indicimeut for concealing a birth, the fact of searching for and 

finding • the child after information by the accused was admitted in 
evidence. 11. v. Coin, 1 Cr. & I). 07 ; Wigm. Kv., ’05 Ed., S. 858^ 
p. 959 ; see, also, Phip. TOv., 4th Ed., p. 247. P 

(d) Even in those cases of improper confes.Mons, a confession of theft is ad- 

missible in ovideijcc, if the property is discovered in consequence of 
it, because it leads to the inference that the party was not accusing^ 
• hiin.sclf falsely. U. v. iUubelty 2 C. & K. 490 ; Wigni. Ev., ’05 Ed., S. 

85C), p. 987. a 

(e) Where a prisoner was persuaded by improper inducement to confess and 

to himself deliver up the property stolen, his declarations, contem- 
poraneous with, and explanatory of, the act of delivery, though 
amounting to a confession of guilt, will be admissible in evidence, ii. 
V. C/n/An, 11. S: K. 151 ;Tay. Ev.,10lh Ed., S. 903, p. G37 ; Phip. Kv., 
4thEd., p. 247. H 

{/) Facts and documents disclosed in consequence of inadmissible confessions 
are admissible in evidence if relevant. li. v. Ijcatliain, Q Cox. 498; 
Phip, Ev., 4th Ed., p. 247. See, nlso, Roscoe Cr. Ev., 13th Ed., 
p. 3G, 1 

(g) Where it was contended that, a.s the fact of finding stolen property in the 
custody of an accused person had been obtained through the means of 
an inadmissible confession, the proof of that fact ought also to be 
rejected, as obtained b} a breach of faith, the Court observed, “This 
principle respecting confessions has no application whatever as to the 
admission or rejection of facts, whether the knowledge of them be 
obtained in consequence rf an extorted corjfcs.sion or whether it arises 
from any other source ; for, a fact, if it exist at all, must exist 
invariably in the saiAe manner, whether the confession from which it 
is derived be, in other respects, true or false. Facts thus obtained, 
however, must be fully and satisfactorily proved without calling in 
the aid of any part of the confession from which they may have been 
derived ; and the impossibility of admitting any part of the confession 
as a proof of the fact clearly shows that the fact may be admitted on 
other evidence ; for, as no part of an improper confession can be heard, 
it can never be legally known whether the fact was derived through 
the means of such confession or not.” WarickshalVs Case, 1 Leach 
Cr. L. 298 ; Wigm. By., '05 £d„ S. 659, p. 990. J 



436 


Act 1 of 1872 (INDIAN KvlDENCfi ACT). 


[8. 27 


3, — ** As discovered.' *—{Co7Uiriued). 

(h) No btatements were allowed to bo given in evidence but only the fa-ct 

discovered. WariuivlcJialV s Case, 1 Leach, 2C3. See 14 B. 260 (266). K 

(i) Where an inadmissible ccnfebsioii is not confirmed by the discovery of the 

properly, no proof either of the statementB or acts can be 
admitted in evidence, for, the infiuonce that produces a groundless 
confessiom. may also produce a groundless conduct. II. V. J.znkins' 
R. A R. 492 ; Phip. Ev., 4th Ed., p. 247. Tay. Ev., lOlh Ed., S. 
903, p. 637. L 

h 

ij) An incriminating statement, made by an accused person to the police, 
when nothing ih discovered in consequence of it, cannot be 
admitted, in evidence against him. 4 Cr. L. J. 177 — 16 P.U. 1906 
(Cr.). M 

(/c) S. 27 of the Act does not permit statements made by an accused person, 
while in police custody, to be proved , when ho gave no clue which led 
to the discovery of stolen property. P.L.R. (1900), 66 (58) N 

(3) ReaBon. 

Such ‘discovery' affords a guarantee for the truth of statements, which would, 
otherwise, by being devoid of its sanction, retain the suspicion cast 
* upon them, o ^1.1 j.J. Art , p. 80. » 0 

(4) Discovery, meaning of. 

(a) The “discovery “ is, in ordinary parlance, capable of two meanings, first- 
ly, the purely mental act of learning something which was not known 
before to a person, and secondly, the physical act of finding upon search 
something, the existence or the locality of which was unknown 
till then. It is in the latter, and not in the former, sense that the 
word IS employed in S. 27 of the Plvidencc Act, and this will be made 
evident upon considering the principle underlying this section. 5 M. 
L.J. Art., p. 80. P 

\b) The mere mental act of becoming aware of a statement after hearing it made 
or a mere mental discovery would have no such probative force as to 
place the truth of the statements beyond doubt. 5 "M.L.J. Art., p. 80. Q 

fc) That the Legislature intended only probative discovery to have the effect 
of reiiioving the taint otherwise attaching to certain statements is 
clear from the portion made relevant by the section. It is not the 
whole statement which is made admissible, but only so much of it a.8 
is directly proved to be true by the faot thereby discovered ; the rest, 
not being purged of suspicion, being still considered as incredible 
6 M.L.J. Art., p. 81. ^ R 

(d) It follows from this meaning of ‘discovery' that simple statements, or 

statements made while pointing out the scene where the crime was 
committed, or while producing articles, and showing the connection 
of the place or thing with the offence, are not rendered admissible 
iinder S. 27, but only statements preceding, the finding, upon search 
or enquiry of articles or other facts connected with, or referable to, the 
crime. 5 M. L.J. Art., p. 81. 8 

(e) The term “discovery” as used in S. 27 does not include mental discovery. 

5 M.L.J. Art., p. 81. X 
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(/) Taking tho expression to apply only to physical discovery, there is no con* 
flict between Ss. 25 and 26. 6 M.L.J. Art., p. 81. U 

(g) The true meaning of the word “discovery” in S. 27 is a finding, upon 

search or enquiry, of articles connected with the crime or other 
material fact : the reason being that this kind of “discovery” proves 
, that the information, in consequence of ,which the discovery was 

made, is true and not fabricated. 5 M.L.J. Art., p. 85, referring to 11 

B. H.C.K. 242, 3 B. 12, and 14 H. 260. Y 

(h) In all th^ cases under S. 27 where the statements were held relevant, the 

“discovery” was of articles or other material facts. S. 27, thus under- 
stood, is identical with tho principles enunciated by Taylor, in his 
Kviderjcc. Art., p. 85. W 

(i) From tho statement “this is tho place where I killed tho deceased” there 

is no “dfscovory”^ according to the meaning of tho vcction, and, there- 
fore, no sanction of its truth, and it is not within S. 27. Tho reference 
to Taylor shows further that the “discovery” means a physical dis- 
covery. f) ^I.L.J. Art.,p. 83, commenting upon 3 P. 12. X 

(5) Applicability of section to fact already discovered. 

^ (a) Under S. 159 of Act XXV of 1861, it was apparently necessary that tho 

discovery should be by the deponent, as the words were “ discovered 
5?/ /ti///’’ ; but these words have been omitted in the Evidence Act, 

* and it would seem that if the fact has been already discovered by a 

person other than the deponent, S. 27 will not apply. 5M. L. J. Art., 
p. 85. Y 

(6) It would be most dangerous to extend the provisions of S. 27 and allow a 
police oflicer, who is investigating a case, to prove information re- 
ceived from a person, accused of an offence, in tho custody of a police 
officer, on the ground that a material fact was thmeby discovered by 
him, when that fact was already known to another police officer. 11 

C. 635. • Z 

(6) Effect of acqused'B pointing out to police scene of offence. 

Where a Session Judge held that a confession, made by a prisoner charged 
with dacoity and murder, corroborated by his having pointed out to 
the poliec, the places where certain acts were committed, the Court 
observed that tho effect of an accused’s pointing out to the police the 
places where certain acts were committed is merely to accentuate or 
particularize ihe accused’s verbal statements made to the same effect. 
The conduct of au accused in doing so is nothing more than making 
a statement by signs instead of words, and should be treated as part 
of In's statement ; and if the prosecution relies on such statements 
as being true ; c.g., to .show that the accused had an accurate know- 
ledge of the circum-stanccs, such statements are incriminating state- 
ments in tho nature of confessions and are inadmissible in.«vidonoe. 

4 L. B. R. 244 (246). A 

(7) Stolen property dlBcovered whether can be replaced to aBk other accused to pro- 
duce it. 

Even assuming that the fact of the existence of the stolen property being con- 
cealed ip a particular place was discovered in consequence of iijfornja* 
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tion received from an accused person, that fact would nUt justify the 
police iu replacing the stolen property in the place whence it was dis- 
, covered and in asking the* other accused to produce the property. 
There could bo no further discovery under S. 27 as against the other 
accused persons. 2 Bom. L.K. 1089 (1901). B 

( 8 ) Indifferent discovery, effect of. 

The discovery of a fact which, save for the confession, would be altogether in- 
difforent, cannot lake a confession out of the excluding rule. 3 M.H. 
C.R. 318 (819). * 0 

(9) Facts discovered must be independently admissible. 

(a) Where a confession was not receivable in evidence as not naving been made 

in the presence of a Miigistratc, it was hold that the condition essen- 
tial to let in the information which leads to a discovery is that the 
fact discovered in consequence of it must be'one which, of its own force, 
independently of the confession, would lie admissible in evidence. 
.3 M.lf.G.U. 318 (319). D 

(b) The giving up by a cultivator of a bill-hook, or the pointing out of a place 

where appears to have been trampled, is, however, in itself an 
unambiguous act. It is in general also insignifu^ant. It needs no ex- 
planation, and a confession accompanying it does not explain it, but 
IS a collateral matter, vvhose evclusion, where it is excluded, is not 
prevented by its being connected with matters that arc not excluded. 
11 Bjr.C.R. 2t2 (21(>). E 

(10) Facts discoYered must bo of a kind which information helps to discover. 

Where it is alleged that facts have been discovered in consequence of informa- 
tion received from a person accused of nnofTcnco, the facts discover- 
ed must be of a Kind which such information leally helps to bring to 
light and which it could be dillicuU to recover otherwise, before those 
facts can be regarded as of any substantial proliative force. U.C.R. 
(1897-1901), 1.T2. P 

(11) But discovery held not essential where confession was circumstantial. 

Where prisoners confessed in the most circumstantial manner to having 
committed a murder, it was held that the finding of the dead body 
was not absolutely essential to a conviction. 4 W.R. (Cr.), 19 
(20). G 

(12) Evidence as to discovery by police illegally offering inducement to confess, 
admissibility of. 

(a) No part of the evidence of a police- officer, who acted improperly and 
illegally in offering inducement to an accused person to make a 
disclosure or confession, as to the discovery of facts in consequence of 
the confess. on, is legally admissible in evidence. 8 W.R. (Cr.), 
13 (14). H 

{b) Where a sub-inspector acted contrary to the provisions of S. 146, Cr.C.P., 
18G1, in persuading the prisoner to make a disclosure it was held that 
the stutoment made by the prisoner before that ofiicer, admitting 
the commission of the offence, could not be received as ayidenco 
against the accused person and that the depositions of the police- 



b , 27] Act i of 1872 (indian evidence act). 439 

3,--** As discovered." --{Continued}. 

olYiccr were not sufficient to warrant his conviction. 9 W.K. (Cr.), 
IG (17). I 

(13) Facts discovered through information received from one accused not to be 
treated as discovered from that of other co-accused. 

When a fact is discovered in contscquenco of information received from one of 
several persons charged with an olTcncc, and when others give like 
information, the fact should not bo treated as discovered from the 
^ information of them all. ‘24 W. R. (Cr.), 36 (37). J 

Note. — (In this case the Court ob.‘‘Civcd upon a prevailing tendency to disre- 
gard the provisions of s. ‘2(J b} having recourse to the proviso con- 
tained in u. 27, although not justilicd by facts). K 

(11) Accused making detailed statement to Magistrate— No subsequent discovery— 
Description of mannei: in which offence committed not relevant. 

Where an accused person made a statement to a Magistrate, detailing in 
€.i‘fens(i the occurrence of the crime, but there was no discovery of 
the articles subsequent to the making of the statement, the descrip- 
tion of the manner in which the murder was committed was held to 
1)0 irrele\ant. 3 B. 12 , see 5 ^I. L. J., Art., p. 82. h 

• (b) An accused person, besides his formal recorded confession, made confes- 
sions to the police-olUccis, before and during his pointing out 
• particular places and particular articles said to have been connected 

with the murder with which he was charged. The Court observed 
that a confession of murder made to a police constable was not at all 
eoiiiirmcd by tlu! prisoner’s saying, “ that is the place where 1 killed 
the deceased ” .uid when starting from the pointing to a ditch or a 
tree, a long narrative of transactions, some of tiieiii altogether remote 
from any connection with the spot indicated, is allowed to be deposed 
to as confessed by a prisoner, the intention of the Evidence Act is 
not fulfilled, hut defeated. 3 B. 12 (17). ^ M 

(c) The Evidence Act makes those statements admissible, and those only 
which arc the essential coinpleiiienb of acts done or refused to bo 
done, so that the act itself or the omission to act acquires a special 
significance as e* ground for inference with rc-^pcct to the issues iu 
the case under trial. It is iuipoitant tliat this should be borne in 
mind, as othcrw'ise piisoiicrs will, by the exercise of the commonest 
ingenuity, be entirely deprived of the safeguard which the Legisla- 
ture intended to throw round them in ss. 2J to 20 of the Evidence 
Act. 3 B. 12 (17). N 

(15) Accused's statement a necessary preliminary to fact discovered "Admissibility. 

Where the statement of the accused is a necessary preliminary to the fact 
discovered, it is admissible under S. 27 of the Act, irrespective of the 
question, whether the statement is sulheient to enable the police to 
make the discovery by themselves or is only of such a nature as to 
require further assistance of the accused to enable them to discover 
the fact. ‘25 (3. 413 (416), tcferiing to 11 C. 635. 0 

(10) Instances of statements held admissible as leading to discovery. 

(a) Where a statement, by the accused that ho had buried the property m 
question in the fields, distinctly set the police iu motion and led to 
G IS 56 
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the diKccvery of property, it was held to be admissible under S. 27 of 
the FAidence Act. 14 B. 2G0 (265). P 

(6) Where a statement was made by an accused person to a witness, who was 
a villa^je hc-idman, in consequence of which certain property, which 
had been stolen, was discovered in a forest, the Court below rejected 
the btstoment made to the headman as having boon indu9ed impro- 
per]}, and owing to the absence of other satisfactory evidence acquit- 
ted the accused. lleUU that the statement might be admissible 
under S. 7 of the Evidence Act a.s the immediate cause of a relevant 
fact, the liiiding of the stolen box, and a Iso^ relevant as a statement 
explaining the conduct of the accused under S. 8. and that It was 
not relevant as a confession under S. 24, as it w'as made under an 
inducement that had not been removed within the moaning of S, 28. 
2 L.B.K. 108 (17i3), per liirks, J. Q 

(c) In a case of murder, the fact that the accused or one of them pointed out 
where the bones of the murdered person lay is relevant under S. 8 of 
the Act, but it is not in itself sutheient proof that the accused took 
part in the murder. 4 L.B.B. 116 (119). R 

(a) Where some empty biscuit tins and condensed milk tins wore found in a 
well which wa.s pointed out to the police by the accused, charged with 
murder and dacoity, whoso confessions were, therefore, contended to 
bo corroborated, it was bold that the fact that the discovery was made 
in consequence of information received by the police from the accused 
is admissible, and so much of the information given by the accused as 
led directly to such discovery would be admissible ; but that a state- 
ment made by the accused to the police that the tins had been stolon 
by ihedacoits is inadmissible, because such statement is not connected 
directly with the discovery ; and there was nothing else to connect the 
tins with the dacoity, 4 L.B.R. 244 (245). S 

(17) <In8tanceB of statements held inadmissible as leading to no dlsoovepy. 

(a) Where one of the prisoners produced a bill-hook and knife from the field 

and the other prisoner a stick, and each made certain incriminatory 
statements, the Court held that these statements were inadmissible, 
as there was no “discovery” and that they wore not let in by ExpL 1 
to S. 8 , though it was of opinion that the acts of the prisoners could 
be proved. 11 B.H.C.R. 242. T 

(b) Where no discovery was pointed out as made through the information, 

given b} an accused person, who had made confessions to the police 
before and during his pointing out particular places and particular 
articles said to have been colmected with the murder, with which he 
was charged, which would make his statement leading to it admissi- 
ble, nor was it shown that any act done by the prisoner was so 
explained by his statements as to receive from those statements a 
character which otherwise it might not have, and a charaotor of 
importance for the case in hand so as to make those atatomenta 
admissiiile as what is commonly called part of tho res gestdc under 
S. 8, tho Court rejected the statement. 3 B. 12(17). U 

(c) Whore a police officer deposed that the accused told him that he had 

robbed K of Rs. 48, whereof he had spent Bs. 8 and bad got Bs^ 40t 
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and that ho (the acouged) made over Rs. 4,0 to him, this statement 
WiiB held to be inadmissible in evidonoe, as no facts were discovered 
by the prisoner’s statement. 11 C. G35. Y 

(18) Evidence of discovery held inadmiesible. 

(а) Where a discovery was made under the mo'-t suspicious circumstances, the 

• accused being removed from one police statton to another, and the 

search being conducted, not by local headman, but by others from 
elsewhere, and the property disco vored being apparently fouifd in a 
condition inconsistent with their having been buried for some days 
underground, while no good reason was shown why they should have 
been put in that situation at all, it was held that evidence as to the 
alleged discovery was entirely inadmissiolo. Q.B.li, (1892 — 96), 83 
(84). W 

(h) The accused pointed out the i^lace in the pond w'hore the bundle of stolen 
ornaments was recovered. The prosecAition alleged that the acemed 
had said to the xiolicc that he had buried the things in the pond. 
Held, that the statement of the accused was inadmissible in evidence. 
1.05r.L.U. 1908. X 

• consequence of information received , " 

(1) Test of admisBibUity of information received from accused. 

Tte test of the admissibility, under S. ‘27, of information received from 
an accused person in the custody ot a police-officer, is, “was the 
fact discovered by reason of the information, and how much of the 
information was the immediate cause of the fact discovered, and as 
such a relevant fact P\ 12 M. 153 (154), approving 11 C. 035, 4 .1. 198 
&11 B.H.C.lt. 242. Y 

(2) Admission by accused must be antecedent, not subsequent, to discovery. 

(o) To make an admission, by an accused pcrsoi), of the guilty knowjpdge of 
the moans by which money, alleged to have been acquired by dacoity, 
had been obtained evidence, under S. 150, Cr. P.C., it must bo shown 
that it was antecedent to the discover} of the money. Where the 
admission was subsequent to the discovery, it was held to be excluded. 
17 W.R. (Cr), 50 (51). Z 

(б) Where aii accused person makes a confession subsequently to the discovery 

of a fact in consequence of information given by him to the police, 
the confession is rendered irrelevant. 4 L.B.R. IIG. A 

(c) The statement to be admissible under S. 27, must be information in conse- 

quence of which a Tact is discovered and docs not include au 
explanatory statement made at the time of, or after the discovery 
of the fact. 10 C.F.L.B. 25 (26). B 

(d) There is nothing at all m S. 27 of the Evidence Act which renders adinis- 

sible a statement in the nature of a confession made by an accused 
person to a police-officer at the time of producing the property. 10 
C.P.L.B. 25 (26). C 

(e) For example, if au accused person says, "I put the stolon property in such 

and such a place ” and the police in consequence of that informs tion 
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go and find the proporly in that place, the htatement is admissible in 
evidence under S. ‘J7. 10 C.P.L.H. 25 (20). D 

(f) Put if the Mceuscd ore merely, in giving up certain property to the police, 
to ‘'iiy, “ this is the property that 1 stoic,” it would not be admis- 
sible, The statement would not be infr)rmation in consequence of 
which Q fact was discovered, and, therefore, the provision^ of S. 27 
would not be applieahle to it. 10 ('. P. fj.lt. 25 (20). E 

(3) Fact discovered must be relevant to, and be caused by, statement made. 

(o) It IS not all slatemeiits eonnccted with the prodivticn or finding of pro- 
pi'ity whieh are admissible ; those only which lead immediately to the 
di,icovcry of propertv , and so far as Llie\ do lead to such discovery, are 
properly admis.siblo. 11 H.ll.C.K. 242 (211). P 

(5) Whatever be the nature of the fact discovered, that tact must, in all case.q, 
be itself relevant to the ease, and the eonncction between it and the 
stitoincnt made must have been such that that statement constituted 
the inhinnation through which the di.scovery was made, in order to 
render the statement admissible. 11 B.H.C.K. 242 (244). G 

(e) Other statements connected with the one thus made evidence, and so me- 
diately, but not necessarily or directly, connected with the fact dis- 
covered, are not to bo admitted, as this would rather be an evasion 
than a fulfiluieiit of the law', which is designed to guard prisoners ac- 
cused of offeiice.s against unfair practices on the part of ‘the police, 
11 h.H.C.U. 242 (214). H 

(d) For instance, a man says, “Von will find a stick at such and such a place. 

1 killed liania with it.*' A policeman, in such a ease, may be allowed 
to say he went to the place indicated, and found the stick ; but any 
Ht.itcment a.s to the confession of muulcr would be inadmissible. If, 
in.stcad of “you will find?” the prisoner has said, “I placed a sword or 
kiiifc in such a spot,” when it was found, that too, though it involve.s 
an admission of a particular act on the prisoner’s part, is admissible, 
because it is the information which has directly led to the discovery, 
and is thus, distinctly and independently of any other statement, con- 
nected w'itli it. Hut if, be.sidcs this, the prisoner has said what in- 
cliiecd him to put the knife or sword where it has been found, that part 
of his statement, as It had not furthered, much less caused, the dis- 
covery, IS not admissible. 11 B.Il.C.U, 242 (244-5). I 

(4) Facts must be directly discovered in consequence of information. 

The fact discovered lu consequence of information given by an accused person 
to the iJolicc must be directly discovered in consequence of the infor- 
mation given by him to make, evidence as to the information admis- 
sible iiudor S 27. L.B.tt. (1893—1900), p. 363. J 

(5) Instances of statements held to bo and not to be discovered in consequence of 
Information. 

(a) Where it was clear that it was upon the information, which the statement 
of an accused person gave the police, that they accompanied the 
accused to the spot wlieie the stolen property was disinterred by the 
accused, and where it was equally clear that, but for that informa- 
tion, the property would not have been discovered, it was held to be 
in accordance with the ordinary use of such terms to say that the 
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discovery of tho property was the consequciice of the information ; it 
sot the police in motion, the immediate consequence being that tho 
police asked the accused to show them the sijot, and accompanied 
him there ; but such a proceeding on the part of the police was with 
the view to the discovery of the property, and was tho natural con- 
sequence of the information they had received from him, and so 
connected it with the final result, riz.^ the discovery of tho property 
as a ennm caiisans. 1 4 B. ‘ifiO (‘JOl}. K 

(6) Where the actual confessions made by tho accused, that they had killed 
the deceased and had buried his body and afterwards removed his 
bones to the places where they were found, were made after the dis- 
covery, and it was not in conse<i nonce tho bones were discovered, 
tho Cfmfo.''sions were held not to bo such as may be admitted under S. 
‘i7 of the Kvidence Act and must bo excluded from consideration. 4 L. 
B. R. IIg\i19). L 

(c) Where an sccused person, charged with daeoit^ and murder, made a 
confession induced b^ the police and poinltd out to the police tho 
pi ices whole certain acts weie committed, held tha.t evidence as 
to the accused pointing out Uic place, etc., was not admissible under 
S. ‘27 of the Evidence Act, because no fact was discovered in 
cun sequence of the information giNcn by the accused. 4 L. B. K. 
244 (240). M 

{J) Some gold, .said to lie part of the stolen property, was found near tho 
house of an accused person. He took the police to a place near his 
house and looked for something he h.ul hidden there and found 
nothing, lie said his brother was presentwhen ho buiicd the things, 
'riie accused’s brother was questioned and .said that ho had moved 
the gold and money to another place and pointed them out. ^J’hc 
inlormation which the uccu.scd gave to the police, which led to their 
questioning the accused’.s brother, and, with his aid, to their finding 
the gold and silver, was held to be iiiadini.ssibIo in evidence under S. 
27. L. B. H. (1898—1900), 303. N 

(i’) Where the statements by accused persons, amounting to confessions, were 
m.ide to the police and no fact was discovered in conscquoace of any 
information de.vivcd from such statements within the meaning of 
the proviso contained in S. 27 of the Evidence Act, it was held that 
tho property being discovered, not in consequence of what the prison- 
er had .said, but by his own act, the statements were not admissible 
in evidence. 4 A. 198 ^204). 0 

if) Whore an accused person first reported to the police that P had criminally 
misappropriated bis pnoperty, but the next day told the police that 
his repoit was iucorrocb and that he had given peimission to P to use 
it and was con.soqnently charged with having given false information, 
held, that the view, that, in consequence of information given by 
the accused, it was discovered that ho had committed an offence 
under S. 182, I. P. 0., was untenable and that the proviso to S. ‘27 
could not be so far reaching as contended. V. B. K. (1897 — 1901) 
(136) (158) Gr.). P 

(cj) Where X and Y were committed to the Court of Sessions for trial, X 
charged with murder and Y' with abetment, X pleaded guilty and tho 
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prosecution atteinp*^^cd to establish Y’s guilt by means of the confes- 
sion made by X and by a statement, made by Y to the police, of 
facts which were already within their kuowledgo. It was held that, 
as it did not exactly aiipear that anything was discovered in oonse- 
quonce of Y’s statement, it could not be used against him under S. 
!27 of the Kvidcnco Act. 11 V. K. 1900 (Crim.). Q 

(C) Distinction between discovery by act of party and one from information ejiven by 
him, 

(a) A distinction between a difscovery by the act of the party a)id one^xrom 

his information was made by Shaujht, J., in 4* A. 198. R 

(b) Where an accused person gave a knife to a police-officer stating it was the 

weapon with which ho had committed the murder, that ho had 
thrown down certain jewels worn by the deceased at the scone of the 
murder, and that he would point them ©ut next morning, and, on 
the follow ing day. conducted the police cflicerto the spot and pointed 
out the jewels, it was held that his statements being confessions 
made to a policc-ofliccr were inadmissible in evidence, as it was by 
his own act and not from any information given by him that the 
discovery took place. 4 A. 198 (‘204). S 

(c) Where a conviction was made on the ground that part of the stolen pro- 

perty was discovered beneath the chnllia of the prisoner’s house and 
that the prisoner had told the police that ho had buried it near .some 
icc-pits, and, accompanied by the police, and shown the spot where 
he had done so and the property was there discovered buried in an 
earthen vessel ; held^ neither the statement nor the pointing out by 
the prisoner of the place where the stolen property was found was 
relevant against him, as it was made to a police-officer, as S. 25 was 
not governed by S. 27 and as the stolen property was not discovered 
owing to any information given by iho accused, but by his own act. 
S. 27 contemplates information only. 2 A. W. 225. T 

{d) Where the accused, charged with the theft of Bomey^^wi admitted before 
the police during the police investigation that they bad taken the 
jicari and concealed it in a jar, which they immediately produced, 
the identity of the jwari recovered with that stolen not having been 
proved to the Magistrate’s satisfaction except by the admissions, 
held that, as the prisoners themselves produced the jwari i it was by 
their own act and not from any information given by them that the 
discovery took place and that S. 27 of the Evidence Act did not 
apply to the case. In the circumstances, the production of the 
property may bo proved, but not the accompanying confession made 
to the police. 10 B, 595 (599)^liat. Unrep. Cr. C. T?., p. 2S5, follow- 
ing, 4 A. 198 ; overruled by 14 B. 2G0. U 

(e) In the Calcutta High Court, the doctrine of the distinction between a dis- 
covery Dy the act of the party and a discovery made in consequence of 
the information has not been established. 6 M.L.J. Art., p. 24 ; re- 
ferring to 19 W.R. 61 (Cr.). Y 

(/) Where the accused, after describing the assault on the deceased, said 
that he took from the body a necklace and bracelets which ho had 
concealed in the jungle, and, on his being taken there, produced them 
from a concealed place, saying they wore the ornaments removed by 
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him from the body of the deceased, heldy the discovery of the orna- 
ments was made in consequence of the information. 19 W.R. 61 (Cr.), W 

Note. (In this case, the accused himself produced the property). 

(ff) Whether the statement made by an accused person is of such a detailed 
description as to enable the police themselves to discover the property, 
or only of such a nature as to require his asuistauce in discovering the 
exact spot where the property is, it cannot prevent the statemi'nt 
from being admissible under S. 27. In both cases, there is the guaran- 
tee afforded by the discovery of the property for the correctness of the 
accused’s statement, and which is presumably the ground of the ad- 
mission of Ihc exception to the general rule. The distiuction, there- 
fore, appears to be without substance. 14 B. 200 (2G4) ; overruling 10 
B. 595. X 

(7) Information, meanin^of. 

S. 27 of the Kvidcucc Act, when it speah-s ol tnfoi mntion'' includes slate- 
meuts wliicb fall short of confession as well as statements that amount 
to confession. G A. 509 (537) ; per Mahiiiood, J. Y 

(8) Section refers to information received by police ojficer and by other persons. 

, (a) The .section refers to information whether received l>y a police officer or by 
other persons, there being nothing in the language of the section to 
justify any distinction in respect of the person to whom the informa- 

* tion is to be given. 0 A. 509 (511) (F.B ) Z 

(5) The section itself makes no distinction, in respect of the person to whom 
the information is to be given, which could only bo given effect to by 
adding words to it. 6 A. 609 (511) (F. B). A 

(c) What the section provides is that “ when any fact is deposed to as dis- 

covered in consequence of information received from a person accused 
of‘ any offence in the custody of a police-officer so much of such 
information, whether it amounts to a confession or not, a» relates 
distinctly to the fact thereby discovered may be proved.” IOC. P. 
L. R. 25 (2G). B 

(d) It cannot be said that this section — S. 150. Cr, V. C., 1861 — will not 

apply to information received by a police-officer. G A. 509 (512) (F. B.) 
per Oldfield, J. G 

(e) It will bo scon that S. 150, x\ct XXV of 1861, referred to depositions by a 

police-officer as to a fact discovered by him in conscoucnco of infor- 
mation received from a person accused of an offence, whereas the 
amended section — see citation from Aot VIII of 1869, supra — so fat 
enlarged the proviso as not to restrict its operation to depositions by 
police-officers only, or to information received from a person accused 
of an offence, but to extend it to information received from a person 
in the custody of a police-officer ; but there is nothing in the amend- 
ed section to render the proviso inapplicable to information received 
by a police-officer. In fact, S. 160 was intended to govern both the 
proceeding Ss. 148 and 149. G A. 509 (512 & 513) (P. B). D 

(f) S. 162, Cr. P. C., 1882, affords a ground for assuming that no such 

distinction was contemplated by the Legislature. 6 A. 609 (618) 
(F. B) ; per Oldfield^ B 
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(<f) S. IG‘2, Cr. J*. C., 18ft2, after declaring the rule that no statement, other 
than a dying declaration, made by any person to a police-officer in 
course of an investigation under the chapter, shall be need in evi- 
dence against the accused, goes on to provide that “ nothing in the « 
section shall ho deemed to afToct the iirovisiona of S. 27 Indian Evi- # 
clencc Act ”, evidently f>n the assumption that S. 27 contemplates 
information reocivod by a police-officer ; otherwise the proviso would 
have been out of place in a section like S. 1G2, which deals with 
statciucnts made to a police-officer. G A, 500(513) (P.B.) ; per 0/d- 
/ifld, J. ^ * ¥ 

(Ji) There seems no alvantagc to be gained bj drawing a distinction between 
iiiformalion amounting to a confession received by a police-officer, 
and by some person other than a police-officer, and cxcffidiug proof 
of the former, while admitting it of the latter ; for, while an accused 
person is in the custody of a policc-ollifrcr, the confession in both 
cases would be liable to distrust. G A. 500 (5M) (F.B.); per Oldfield, J.G 
{i) In practice, information received by a police-officer has been allowed to bo 
proved, under the provisions of S. 27, without any question being 
laisccl hitherto that the section did not contemplate such informa, 
tion. G A. 500 (511) (P.B.) ; per Oldfield, J. H 

(j) Were a pohoe-oflicer incompetent to depose, under S. 27, to the extent 
specified above, no sufficient legal proof for a conviction would l>c 
obtainable, although there would bo no loom for doubt as to the 
guilt of the accused. G A. 500 (510) (P.B.) ; per Brodhurst, J, I 
(/i.) Both the provisions in Ss. ‘25 and 2G (which piocceded upon the assump- 
tion that confessions made to the police by accused persons while in 
their custody or not, or to third persons while in their custody, un- 
less, in the latter cases, they were guaranteed by the presence of a 
Magistrate, were valiicles.s as evidence) wcie never intended to debar 
police officers from deposing to facts discovered by them, no matter 
by what means they have obtained the information, that led to dis- 
cover;) , from the accused. C 509 (515), per Shaight, C, J, J 

(/) If a police of-ficcr, no matter whether torture has been used or not, may 
prove that he discovered a f«ict, and that he did so in consequence of 
jij formation received from the accused, and may give the words of the 
accused, embodying such information, so long as they do not amount 
to a confession, no additional harm could be contemplated as likely 
to result from his being permitted to give so much of such informa- 
tion, whether it amounts to a confession or not, as relates distinctly 
to the fact discovered. 6 A. 509 (645-C), per Straight, C. J, K 

i 

(/a) The provisions of S. 27 arc sufficiently stringent to obviate any serious 
interference with the broad rule la^d down in S. 25. G A. 509 (546), 
per Straight, C. J. L 

(?i) It is the principles of practice thus enunciated which, in my opinion, have 
been incorporated in s. 27 of the Evidence Act, and, as I have already 
remarked, if the provisions of that section arc properly used by the 
Courts and not abused, but are administered strictly, tho damages of 
which by brother Mahmood is apprehensive should be minimised. 

6 A. 609 (547) (P,B.) ; pec Straight, CJ, M 
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(o) But it is said, police-officers will fabricate facts for the purpose of dragging 

iu a djimaging statement or confession by an accused, and that they 
will put admissions upon him which ho never made, as leading to the 
diecoveiy of facts. 6 A. 509 (547) (F.B.) ; per straight, C,J. N 

(p) The only answer I can make to this is that no legal provision short of one 

, rendering a police officer altogether incompetent as a witness can 

prevent him, if he is so minded, from committing perjury. G A. 509 
(548) (F.B ) per Straight, C.J. 0 

* ( 2 ) It rests with t^ie tribunals, whose business it is to administer criminal 

justice, to be alert and watchful to see that they arc not deceived by 
false testimony, and they will do well to remember, when they arc 
called upon to apply the provisions of S. 27, even whore third persons 
are depo.siiig to information amounting to a confession received from 
an accused, that the detail of it is to bo sternly limited in the 
manner I have already indicated. G A. .509 (.518) (P.B.j, per SiniigAt, 
C.J, p 

(9) Section does not refer to information received by police but by persons other 
than policemen. 

[а) The confession contemplated by S. 27 must have been made to some 

• person other than a police-officer. This view Forms to bo the only 

one which doe.s not clash with the policy cf the Ijiw — the presence of 
• a third person to \vhom the confession is made lieing a check upon 
maltreatment of the prisoner, the di.sco\cry wliieb takes place in 
consoquonco of the confession Icing a guarantee of its truth. G A. 509 
(5)34), pur Mahmoud, J, dissentient, Q 

(б) Under this view a confession must not, and cannot, depend for its proof 

solely upon the testimony of the police officer in charge of the 
prisoner ; if the rule were otherwise, the prohibition contained in 
S. 25 would be iiicITcctive ; it would ceitaiiily not have the olTcct of 
preventing tortures for extorting confessions. For such imflprac- 
tices would still continue on the part of the police, in the hope of 
discovery ; which hope, if realized, would render the confession 
admissible under 8. 27 ; the policeman to whom the confe.ssion v/as 
made being the only witness to say whether it was extorted or not. 
G A. 609 (531), per Mahmood, J,, dissentient. R 

(c) An essential feature of the section— S. 150, Cr. i\C., 18G1— was that the 

confession must bo proved by the deposition of tho police-officer 
himself to render it admissible in tvidcnec. G A, 509 (520) (F.B.) ; 
per Mahmood, J., dissentient. S 

(d) Tha two cases at 8 W.R. (Cr.),*13, and 9 W.R (Cr.), IG, are distinctly autho- 

rities for the proposition that, notwithstanding Iho general terms of 
S. 150, Cr.P.C., 1861, it was never taken to qualify the prohibition in 
S. 14G— which enacted that “no police-officer or other person shall 
offer any induoemont to an ac^cused person, by threat or promise or 
otherwise, to make any disclosure or confession”. C A. 509 (52G) ; per 
Mahmood, J., dissentient, T 

(e) In the change effected in S. 150, Cr.P.C,, 18G1, by Act VIII of 1860, tho 

introduction of the opening words in the now section, and the removal 
of all such words as refer to the evidence of a police-officer signify that 

C X9 67 
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the Lej^islature was conscious of the fact that the goneral rule laid 
down in S. 148, (for which sec S. 25, supra) prohibiting the admission 
of confessions made to polico-ollicers, wasdeleated by the rule contain- 
ed in S. 150 01 th»3 sairie Act. G A. 509 (527), per Mahniood, «/., dt.s-* 
sentient. Uf 

(/) The law, a? it stood in the Criminal Proccrlure Code of 18G1, a^s amended 
by Act Vin of 18G9, prohibited the admission in evidence of all confes- 
sions made by the accused to police-officers^ whether such confessions 
led to discovery or not. And it follows from this that the confessions 
contompJ.itcd by S. 149 were those made to persons, other than police - 
o(]icers,\)y tlie accused while in Die custods of the police. G A. 509 
(528) ; p(jr Mahumod^ J., dissentient. Y 

{(j) If S. 2ij does not contemplate and include within its scope confessions made 
to a police olHcor within the moaning of, S. 25, it seems to follow, a 
fortiori, that such confessions dr) not fall within the purview of S. 27. 
J'’or both tlic sections, so far as this point is concerned, depend 
exactly upon the s.Tmo principle. G A. ,509 (503), per ilfa/nwood, e/., 
disHoitient. W 

(li) The opposite view implies propositions which arc wholly opposed to a funda- 
mental rule of interpreting statutes. The first of these prqpositions 
would bo that the words occurring in S. 2G, “ unless it he made in the 
immediate presence of a iNFagistratc,’' should bo inserted in S. 25. 
The second proposition would be that the words “ in tho custody of a 
policc-ofticor,” occuriing as they do as an essential condition ot tho 
rule contained in S. 27, should be treated as meaningless or superflu- 
ous. Tho third proposition would be that tho words “whether such 
confession was made lo a police ofliccr or not ” must bo read as form- 
ing a part of S. 27. The Legislature could never have intended 
these sections lo be read in this manner, and there is amplo reason to 
show that thi& was not its iiilciition. G A. 509 (533) ; per Mahmood, 

J., dissentient. X 

(i) If S. 27 be taken lo include confcs.sions made to the police ofTicer, it may be 
that tho only evidence to connect the discovery with tho alleged confes- 
sion of tho accused would ho the evidence of tho policeman and of no 
one cb,c. Jhit that the policy of tho law intended to obviate such a 
contingency is apparent from other cognate provisions. G A. 509 
(531), 1 ^ 01 ' ^JaJiDiood, J., dissentient, Y 

(/) S. 103, Grim. Pro. Code, 1882, which reproduces much older law, lays down 
that every search to be made by the police .shall be made in the presence 
of witnesses, who must obviously be persons other than police officers. 
The reason is that the uncorroborated testimony of the police officer 
alone is not accepted, for it is not an uncommon plea raised by the 
accused that the stolen property or other thing affording evidence of 
crime, and said to have been found in his house, was brought 
there by the police itself. G A. 509 (535), per Mahmood, J., dissen- 
tient. Z 

(h) The analogy of the rules which imperatively require tho presence of witnesses 
at a search by the police is very strong with the rule now under 
consideration ; and if tho fact that stolen property was found in the 
house of the accused person needs proof by tho testimony of persons 
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other than the police-olheer, a fortiori an alleged confession by the 
accused must need independent testimony also. 0 A. 509 (536), per 
Mahmoodf dissentient. A 

(/) In England the rules excluding confessions caused by any inducement, 
threat, or promise proceeding from a person in authority arc based 
upon a consideration that such confessions i^ro valueless as evidence, 
and do not afford safe data for arriving at the truth ; and, therefore, 
it is intelligible that, when facts arc discovered in consequence of 
• confessions impropeily obtained, so much of such confessions as 

dibtiii«tly relate to such facts may be proved,- -the reason of the 
rule being that the disco\ery of the facts affords a guarantee that 
the confessions were true. 6 A. 500 (536), per Mahmood^ J., 
dissentient. B 

(i/’z) But the rule excluding confessions has, in India, an additional policy as 
its basis, ri^., the check which the Legislature has thought fit to 
impose upon the extortion t i confessions. There is a statutory 
prohibition in the most positive langiiiigc against the employment of 
iiiduccmeut, threat, or proniibC for the purpose of obtaining confession 
from the accubod. Such stalutoi} prohibitions do nob exist in 
I'higland. They were prolially not called for bv the conditions of 
• life in that oountiy. Therefore, in interpreting statutory rules 

peculiar to India, it cannot be altogether safe to deduce any conclu- 
• sions by following the rule in pa.i i materia in iMigland. 6 A. 509 
(536-7), per MaJnnood, J., dissentient. C 

(n) The rule contained in Ss. 24, 28 Sc also S. 29 belongs to a species different 

from that under which Ss. 2.3, 26 &27 fall, and they might perhaps 
have been better arranged if the former set of sections were grouped 
together. But the circumstincc that they arc not so grouped would 
not alter the principle which should guide their interpretation. 

A. 509 (539) (F.B.), per Mahmood, »/., dissentient. D 

(o) The proviso contained in S.27 is not intonded to qualify the absolute* rules 

contained in Ss. 24 and 25, but only the rule contained in the imme- 
diately preceding S.26, which relates to confession made, not to the 
police-officer, but to third pcrsons.whilst the person making the con- 
fession IS ill the custody of the police. 6 A. .509 (541). E 

(p) The law of India as to confessions improperly obtained is the same as the 

rule laid down by Lord Eldon in Harvey’s case 2 East, B.C. 658 and 
confessions to a policc-oflicor arc conclusively presumed to have been 
improperly obtained, so as to be subject to’ the same rule, unaffected 
by the question of discovery. 6 A. 509 (641). p 

5.—" From a person accused \>f any offence in the custody of a 
poiice •officer." 

(1) 8. 27 will not always qualify 6. 24. 

(a) Even though S. 27 be regarded as qualifying S. 24. it will not be applicable 
in every case that falls under the latter section. See 5 M.L.J. Art., 
p. 77. G 

(5) According toS. 24, the confc.->Hiona, which it provides for, nr? not relevant 
whether the confessing party was accused or not, and whether ho was 
iu custody or , not at the time. Ibid. H 
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ta. 27 


S.- -** From n person accused of any offence In the custody of a 
police- officer, ' ' -- Continued), 

(t) ]3ut S. 27 refers to corife.sbioiis made by, a person accused of any offence in 
the custody of a police-officer’. Ibid, 1 

(d) Thcrofore, confessions made by persons when acciuccl but not in custody, 
or m custody but not accused, or neither accused nor in custody, will 
not be icndercd admissible under S. 27 even if there is any discovery. 
Ibid. ' ’ J 

(2) S. 27 quallfles S. 23 only when accuBed is in police custody. 

(rt) S. 27 only qualifies S. 26 when the accused is in the custody of the police; 

therefore, confessions to police officcis made by persons who arc accu- 
sed but not 111 custody, or are in custody but not accused, or arc nei- 
ther accused nor in custody do not fall within S 27. bee 5 M.L.J.Art., 
p. 79, ieftrnwj toGA. 509(513, 538, 5Jl), per Oldjield, and Mahmood, 
JJ, K 

(b) A confession made to a police officer by a person who is not in the custody 
of the police, even though such confession led to discovery, would not 
be admissible in evidence, because it could not fall under the view of 
S. 27, which is restricted to persons “in the custody of a police officer.” 
0 A. 509 (533-A), per Mahmood, J., dissentient. L 

(3) S. 27 not applicable to information by accused not in custody. 

(а) S. 27 of the Act is not applicable to information gis'cti to the police by an 

accused porsou who was not in tbcir ciistudy when bo ‘gave the 
information. 4 L.B.lt. 110(119). M 

(б) Where it appeared that, on the statement of a police-officer that, when the 

accused showed where the bones of a murdered person were, the 
accused were not in the custody of the police, it was held that, if the 
accused had made a statement which led to the discovery of the bonce, 
S. 27 of the Kvidence Act would not have availed to render even so 
much of the in formation which they gave as related distinctly to the 
fact thereby discovered admissible in evidence, 4 L.B.B. 116 (119). N, 

(4) Custody, example of. 

Where, at the time a prisoner made a confession, the police had arrived, it 
was held that after their arrival, it could scarcely be supposed that 
their custody of the prisoner had not commenced, 3 M.H.C.K. 318 
(319). 0 

5) Native state police officers dre police officers within Beotion. 

For the purposes of S.27, officials ordinarily described as police-officers in 
KaLivc States, and performing in such states the functions of police, 
arc police-officers 22 B, 235 (237). P 

6) Case to which S. 27 is not applicable. 

All accused person made a statement during the course of a police investiga- 
tion to certain meu of influence in the neighbouring villages when no 
police official was present. In consequence of his statement some 
money and other things belonging to the deceased were found at the 
places mentionod by him. The Sessions Court held that the accused 
not having been in the custody of the police at the time when the 
statement was made, it was inadmissible in evidence under S. 27 of 
the Evidence Act. But it was held on appeal by the Judicial Com- 
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S*—'* From a persq^ accused of any offence in the custody of a 
officer.' ’ — (Concluded) . 

' ixiisRioncr's Court that the confession made by the accused to the 
residents of tho neighbouring villages was admissible in evidence 
against him and that S. 27 had no application to tho case. 8 O.G. 395 
(401). Q 

6. — “ Sd much of such information, whether it amounts to a confession or 
not, as reiates distinctiy to the fact thereby discovered* * ' 

(1) fk 27 not intended to let in confession generally, but only particular part of it. 

S.27 was not intended to let in a confession generally, but only such particular 
part of it as sot the person, to whom it was made, in motion, and let 
to his ascertaining the fact or facts of which be gives evidence. f> A. 
509 (546) (F.B.); per Straight, C.J. ; and 11 C. 635 (641), dissenting 
from the observations of Stuart, C.J., in 4 A. 198 (204), and /o/loiyiu <7 
6 A. 50<). R 

(2) Accused’s statements without clue leading to discovery, admissibility of. 

S. 27 of tho PiVidenco Act does not permit statements made by an accused 
person, while lu police custody, to be proved when he gave no clue 
which led to the di&oovery of the stolen proport} . I’he object of S. 
26 of the Evidence Act js to prevent the fabrication of confessions 
and this object would be defeated, if, on the discovery of property 
through the indication of A, evidence were admitted that B had also 
stated that the property was concealed where it was discovered, P.L.R. 


(1900), p. 56-12 IMi. 1900 (Cr.). 3 

(3) Construction of material words of proviso, “ so much proved”. 


The material woids of the proviso in S. 27 are, “so much of such information, 
whether it amounts to a confession or not as relates distinctly to the 
fact thereby discovered maj bo proved”: the reasonable construction 
is that, in addition to the fact disco\cred, so much of tho information 
as was the immediate cause of its discovery is legal evidence. 12 M. 
153(151). T 

4) Extent of words “thereby ’’—Test. 

In regard to tho extent of the words ‘ thereby discovered* some assistance may 
bo derived from the tests applied by the Courts in dealing with prox- 
imate and remote causes of damage, that is, whether what followed 
was the naiuralaiid reasonable result of tho defondaul’s action. 14 13. 
260 (267). U 


5) Caution. 

But to avoid the judgment of the Court being applied to circumstances beyond 
its meaning and beyond tho policy of the law and to statonmnts that 
cannot bo rcgaidecl as proximate causes, Lord Blackburn’s decisions, 
whore he discussed Bacon’s maxim, ‘it wore infinite for the law to 
judge the cause of causes’, and difliculty of drawing the line must bo 
remembered. 14 B. 260 (267); fx-r Jardine, «/., referring to Sneesby v. 
Lanca Ibj* Co,, I-R. 9 Q-B. 2G7 & Dudgeon v. Pembroke, I.C. 695 & 
Jiobbsy* Doud* & Co,, L.ll. lOQ.B. 121. Y 
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6.—** So much of such information, whether it amounts to a confession or 
not, as relates distinctly to the fact thereby di^^ered, —{Continued), 

(0) Object of section. 

The object of the Code (Evidence Act) \\aK apparently to set the question at 
rest by adopting the vujw of the law laid down in Taylor on Evidence, 
as being Jiow in force, that “ so much of the confession as relates dis- 
tinctl^y to the fact di.sco\orcd by it may be given in evidence,” and it 
has done so in language which admits of no reasonable doubt hs to its 
moaning, and it is the duty of the (‘ourt to give clTect to it. 14 B. 260 
(265, 266). V W 

(7) Confession intrcduced under cover of explanation. < 

If, under cover of an explanation said to have been given by a prisoner of an 
act in itself ambiguous, or not so obviously connected with a fact in 
i.svsuc a.s to lie relevant, it is thought to introduce a confession of a 
piisoiior to the police, or made while in the custody of the police, the 
Evidence Act docs not warrant its admission. The rules of exclusion 
and the exception io them being definitely laid down, the exception 
is not to be extended to cases not properly falling within it. 11 B.H. 
C.R. 242(216). X 

(8) Confessions of accused in police custody, recording evidence of. 

Confessions of accused persons, made hy them when in police custody, are 
only relevant in so far as they relate distinctly to the fact thereby 
discovered, and evidence of such confessions should not bo allowed to 

h 

be given or recorded to any great extent, nor, when such evideuco 
as is properly admissible has hceniccordcd should the jury be aftor- 
waids told generally that the prisoners had confessed. 3 M.L,T. 263. Y 

(9) So much information as relates distinctly to fact discovered provable. 

(а) A police ollicer who deposes to a fact as discovered in consequence of 

inforination received from a person accused in his custody is not 
proliibited from stating so much of the infoimation received as relates 
distinctly to the fact thereby discovered even though it amounts to a 
confession. I A. 198, cxyhiincd in 6. A. .509 (544), hy Strai(jhtj C, J. Z 

(б) When any fact is deposed to by a police ollicer as discovered in conse- 

quence of infoimation received from a person accused of any ollencc, 
so much of such information, whether it amounts to a confession 
or adniihsion of guilt or not as i elates distinctly to the fact 
discovered by it, may be received in ovidenco. 6 A. 549 (512) 
(F.B.) per OlcJyield, J. A 

(10) But not more. 

(a) It is only so much of such information, whether it amounts to a con- 
fession or not, as relate.s distinctly to the fact thereby discovered that 
may be proved. 6 A. 509, (546), per Strai^jlit, C. J . ; sec also per Old- 
jieldy J. at p. 511 and per Brodhurst, J at p, 518. B 

(5) So much of the confessions as relates strictly to the fact discovered by il* 
may bo given in evidence ; for the reason of rejecting extorted con- 
fession is the apprehension that the prisoner may have been induced so 
say what is false. But the fact discovered shows that so much of the 
conlessiori as immediately relates to it is true. If. v. Butcher, 1 Leach 
265 note (a) to WnrickshalV s Case, 2 East’P.C.C. 16, S. 94, p. 658 ; seb 
6 A. 509(647), per Straight, C.J., Tay. Ev., 10th Ed., S. 902, p. 687, C 
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5.— ** So much of sudhMformation whether It amounts to a confession or 
not as relates disfiS^ly to the fact thereby discovered/' - (Continttsd), 

(c) it ie now the common practice and it is proper to leave to tho'considora' 
tion of the jury, where a confession has been improperly obtained, 
the fact of the witness having boon directed by the prisoner where to 
find the goods, and his having found them accordingly, hue not the 
acknowledgment of the prisoner having ^stolon or put thorn there, 
which IS to bo collected or not from all tho circumstances of the case, 
y Kast P.C.P. G58 died in G A. 509 (547), per Siraujht, C. J. D 

* (d) So whereon an indictment for burglary it appeared that tho prisoner had 

made a statement to a policeman, under some particular circumstances 
which induced the counsel for the prosecution, with the approbation 
of the Court, to decline offering it in evidence , but in consoquenec of 
the statement containing some allusion to a lantern, which was 
afterwaj’ds found in a particular place, tho policeman was asked 
whcl.her, in consequence of something which the prisoner had said he 
made a search for the lantern, the (3oiirt lield that the words used 
by the prisoner with reference to the thing found ought to be given in 
evidence, and Ihc policeman acoordinglv slated tliat the prisoner told 
him that he had thrown the lantern into a pond in Pocock’s fields. 
The other parts of the statement were not given in evideneo. li. v. 
Could, OC. <<:P. ; cited in G A. 509 (547) & 14 P>. 2G0 (2G5). 

Steph. Dig, 7th Ed., Art. 22, p. 32 : Phip. Ev , 4th Ed., p, 247. E 

• 

(e) iNfr. Phillips after stating this case (7?. v. Could) adds But the Judge 
in such a case would direct the jury, and so it is understood did 
direct the jury in tjiat case, that his statement must not bo taken as 
proof that he concealed, hut merely as evidence that he know of, or 
>vas privy to, the concealment, from which, together with th rest of 
tho evidence, they would consider whether it was probable that ho 
concealed it himself.’ G A. 509 (547), per Siraiijht, C.J. P 

(/■) Whore an accused person makes a statement amounting to confession, tho 
most that could be taken into consideration, in such a btatemont, 
against a co-accused, would be, under Ss. 27 and 30 of ihc Evidence 
Act, so much of the information as was the immediate cause of the 
discovciy of some relevant fact against him. 18 M.L.J. GG (07). G 

{g) So much of the statement as related distinctly t® the facts thereby dis- 
covered was held to be admis.‘5ible in evidence, not as a confession, 
but as evidence of the facts thereby discovered. 11 C. 035 (G40). H 

(h) Where a fact is deposed, to as discovered in consequence of information 
received from an accused person in the custody of the police, the 
proof of i.hat fact milst be strictly confined to so much of tho infor- 
mation as related distinctly to the fact thereby discovered. U.B.R. 
(1892-9G1, 83 (84). I 

(t) Where properly has been discovered or delivered up through tho aid of in- 
admissible confessions, so much of the confession as precisely relates 
thereto will he admissible, for those parts, at leifst, of tho confession 
cannot be untrue. Bub independent statements, not qualifying or ex- 
plaining the fact, though made contemporaneously, will be excluded. 

7?, V. Criffin, K. & R. 151 ; 7?. v. Harris^ cited Joy. 83. See Phip Ev., 
4th Ed., p. 217. J 
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So much of such information, whether it tenants to a confession or 
not, as relates distinctly to the fact thereby ii^vered. {Continued). 

(j) So much of such confcE‘-ioTi :ib i elates strietly to the fact may bo received 
in evidence, and this is on tho principlu that so much of the confes- 
sion is established to bo true ; and the foundation of the "wholo doc- 
trine IS that the Jury ought to hea-r whatever is true and are entitled 
to look fpr truth through any and every medium that may bo calcu- 
lated to reveal it. State v. Vaifl'acur, o Rich. L. 404 ; Wigm. Ev., 
’Oo S. 856, i>. 9S7. K 

(11) Duty of judicial officer. ^ ' 

No judicial officer dealing with such provisions fdiould allow one word more to 
he deposed to by the police-officer detailing a stateinent made to him 
by an accused, m consequence of which he discovered a fact, than is 
absolutely necessary to show how the fact that was discovered is con- 
nected with the accused, so as in itself to lie a relevant fact against 
him. 0 A. 500 (546) (P.B.) ; per Shaiohl, C. J ; and 11 C. 035 (641), 
approving the above oh.c;ervations of Straight^ C.J. L 

(12) Information held admissible. 

(а) Whore the accused confos-cd, in the most circumstantial mannor, to a 

Police Inspector, to having committed a murder, it* was held that tho 
deposition of that officer, with regard to ho much of their confei*;sions 
as led to tho discovery of tho grave in which the} had buried their 
\ictim, might be received in evidence, under 8. 150, Cr. P.«0., 1861. 

4 W.K. (Cr.), 19. M 

(б) Where the accused confessed to a Police Sub- Inspector, part of which con- 

fession related to the concealment of certain jewels, and, in conse- 
cpicnco of the information so obtained, the jewels were discovered, 
held, that, under S. 27 of the Evidence Act, part of the accused’s 
confession which described his assault on the deceased, and her con- 
sequent death, and the manner in which he became possessed of the 
jewels, distinctly related to the fact of tho discovery of the ornamexits 
and might be proved against the accused person. 19 W.R. (Cr.), 51 

(02). M 

(c) Certain accused persons, arrested on a charge, gave inform ation to the 

police which led to the discovery of the stolen property. Tho informa- 
tion was deposed to by a constable to the effect that the accused stat- 
ed that they had stolen the property and sold it. Held that the con- 
fessions to tho police wore admissible in evidence, proof being con- 
fined to the statement of tho constable that the accused told him that 
they had sold the stolen property. G A. 509 (514) (F.B.) ; Mahmood, 

J., dissenting. q 

(d) Only BO much of the information as distinctly leads to the discovery is 

admissible under S. 27 of the Evidence Act. A statement by the ac- 
cused that he buried certain property in the field, where it was in 
consequence found, is admissible ; but a statement that he had kept 
the property is inadmissible. 14 B. 260 (265) (P.B.), following 11 C. 
G35. p 

(f) The statement of an accused person that the property in question had 
been kept concealed by him in the place pointed out, though that 
statement was made while the accused was in police custody, and not 
in tho immediate presence of a Magistrate, would be admissible 
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much of such iatormation, whether It amounts to a coil^ession or 
not, as relates distinctly to the fact thereby discovered,'* — {Onnfiim^d.) 

evidence against him, .as the paut of the information used as evidence 
against the accused under S. 27 relates distinctly to the fact thereby 
discovered and docs not go beyond it. 25 C. 413 (116)^2 C.W.N. 
257. Q 

(/) A Magistrate was held not to be in error in having recorded so much of the 
statement of an accused porhon to tbo police as led to the discovery of 
the stolen property in the case. 25 C. 413 (415). R 

(i/) Where an accused person charged with dacoity and murder made a con- 
fesskui and pointed out to the police a well in which soiiie empty 
biscuit tins and condensed milk tins were found, /ic/d that the fact 
that the discovery was made in consequence of information received 
by the police from the accused w.is admissible and so much of the 
information given by the accused as led directly to such discovciy 
would be admissible ; but that a statement made by the accused to 
the police that the tins had been stolen by the dacoits W'as inadmis- 
sible, because such statement was not connected directly with the dis 
coveiy and theic was nothing else to connect the tins with the dacoity. 
4 1 j.13.K. 244 (245). S 

(h) The accused gave certain information to the police and this led to their 

being taken to the place indicated. On a search being made there, 
some property vvas discovered. Held, that the property was discovered 
in consequence of the infoimalion given by the accused, within the 
meaning of S. 27 of the Kvidciiee Act and that so much of the informa- 
tion as distinctly related to the fact discovered could he proved, 
altlic ugh it was given while the accused were in police custody and 
though they were present when the search caused by their informa- 
tion was made. 30 P.K. 18H5 (Cr.). T 

(i) In consequence of certain incriminating statements which an accused 

person was improperly induced to make by a pioinise of p.irdon aud 
while in police custody, a witness proceeded to a certain pJjj^ce and 
made enquiries of certain persons. The accused objeeted to the 
evidence of this witness on the ground that, if evidence to the effect 
that anything was done in consequence of any pare of the statements 
of the accused was admitted, it amounted to admitting part of such 
statements in evidence against the accused. Held, the circumstance 
that a relevant fact was discovered in consequence of information 
received from an accused person, if the discovery be itself a relevant 
fact, being capable of proof without adducing evidence of any portion 
of an inadmissible confession, the facts that the accused made a 
statement and that in consequence of it the witness went to a certain 
place and made enqifirics from certain persons were relevant facts, 
prov.ablo against the accused. 34 P. R. 1894 (Cr.). U 

(13) Information held inadmissible. 

(a) Where, in consequence of information given to the police by the accused 
to the effect that he had stolen a cow and a calf and sold them to a 
particular person at a particular place, the animals were discovered, 
it was held that so much of the information as amounted to a con- 
fession of stealing was inadmissible in evidence. G A. 509 ; referred 
to in 10 B. 696. Y 


58 
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If 

6,—** So much of form at Jon, whether It amounts to a contessioh or 

not, as relates m$:^ctly to the fact thereby discovered**’— {Continued), 

(6) Where an accused person, charged with dishonestly receiving stolen pro- 
perty in the course of the police investigation, stated, in answer to a 
question by the police as to where the property was, that he had 
kept it and would show it, it was held that the statement that he bad 
kept the property was not necessarily connected with the fact 
discovered— an earthen pot in which the property was kept and was 
disinterred by the accused on the spot— and was, therefore, inad- 
missible. 14 B. 2G0 (265). W 

[c) An accused person, while in the custody of the police, made a full con- 

fession, that ho had murdered a boy, to the police and lambardars 
and offered to point out the spot whore he had concealed the body. 
Ke subsequently took ihe police and lambardars to the place and 
exhumed the body himself, which was identified as that of the 
missing boy. Held that, the fact discovered being the boy’s body 
hing buried in the place shown, and the information received from 
the accused (which related distinctly to [that fact) being that the 
accused offered to show where the body lay buried, the information 
that the accused bad killed the boy did not “ distinctly relate ” to 
the discovery of the body and was not admissible under S. 27 of the 
Evidence Act. 28 P. R. 1894, following 14 B. 260, and referring to 15 
P. R. 1885 & 30 P. R. 1885 (Criminal). ' X 

[d) Evidence, taken on the record, of an accused person confessing to the rc-b- 

bery with which he was charged, when he made a statement alleged 
to have led to the discovery of something connected with the robbery, 
was held to be inadmissible beyond the matter relating to the disco- 
very, as ho was then in police custody. U.B.R. (Cr.) (1892—1896), 83 
(84). Y 

[e) Where the Magistrate believed the witnesses, who deposed that the accus- 

ed admitted the theft, and that the property was recovered in conse- 
< quence of the admissions, but the judgment showed clearly that the 

identity of the jowari recovered with that stolen was not proved to the 
Magistrate’s satisfaction, except by these admissions, held, that as the 
prisoners themselves produced the jowari, it was by their own act and 
not from any information given by them, that the discovery took 
place, and that so much of the information as amounted to a confes- 
sion of stealing was inadmissible in evidence. Rat. Un. Cr.C. 285»10 
B. 695, referring to 4 A. 198, C A. 509 (P.B.), 11 B.H.C.B. 242 ife 3B. 

12 ; overruled by 14 B. 260 ; see, also, 26 C. 413 (416). Z 

(/) A statement by an accused person to the poilce that he had buried certain 
property is admissible, if the property bad been discovered thereby. 
Further statements that the property was part of the produce of a 
robbery and that the accused was concerned in the murder committed 
in the robbery is not admissible. U.B.R, (1906), 3rd Quarter, Evi- 
dence, Stfolloiving 11 C. 636, 

{g) The only evidence against an accused was that, in consequence of informa- 
tion given by him, the second accused was questioned and produced 
the stolen property. The first accused was also said to have admitted 
the theft before the police. Held, that the evidence was too insuffi- 
cient to justify the conviction of the first accused tor theft; the oonfes- 
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6*’-**So much of such Jaformstioa, whether U cot^ession or 

aot, as relates distinctly to the fact thereby di8C(rMfK^*—{fbnclttded), 

' sion was irrelevant as it dM not lead directly to the recovery of the 
property. 3 M.L.T. 333. B 

(/i) Where an accused person made an admission on the faith of a promise 
made by the police-officer who was enquiring into the case that such 
person would get oil provided ho made a disclosure, held that, though 
S. 24 was applicable only to confessions whicli are distinguished in the 
Act from admissions, yet, reading it with S. 27, Evidence Act, and S. 
120, Cr.P.C., 1872, it was inadmissible in evidence, escept where the 
admji^sion led to the discovery of some facts, and oven then only so 
far as it related to the fact discovered by it. 8 P.R. 1882 (Cr.). C 

{t) The production by an accused person, while in the hands of the police, at 
a thing unconnected with the commission of the crime is not admissible 
in evidence against him. 3 P. W. R. 1907 (Cr.). ‘ D 

(14) Construction of the words '' whether it amounts to a confession or not.” 

The words in S. 27 of the Evidence Act “ whether it amounts to a confession or 
not” arc to be read as qualifying the word “ information ” in the 
immediately preceding context, not the words “so much and the 
effect is that, although ordinarilyla confession of an accused person, 
while in custody, would be wholly excluded, yet if, in the course of such 
a confession, iiiforniation leading to the discovery of a relevant fact 
has boon given, so much of the information as distinctly led to this 
result may be deposed to, though, as a whole, the statement would 
constitute a confession which the preceding sections arc intended to 
exclude. 11 B. H. C. R. 242 (245). 

7,—** May be proved.** 

Reason for usin^ term “proved’’ in section. 

For the reason which induced the Legislature to use the term “ irrelevant ” 
in S. 24 of the Evidence Act,” and the expression “ proved “ in Ss. 25, 
26 & 27, sec 2 L. B. R. 168 atp. 174, per Birks, J. ; cited, under Ss. 24, 
25 & 26, SLip'a & 6 A. 509 (538), per Hahmood, J., dissentiefiL F 

28 . If such a confession as is referred to in section 24 is made 
after the impression caused by any such induce- 
ment, threat, or promise, has, in the opinion 
of the Court, (i) been fully removed, (2) it is 
relevant(^), 

(Notes). 

/.—"// such a coafesslon as Is referred to in S. 24-- has, In the opinion of 

the Court.** 

1.— GBNEBAL. 

(1) 8« 28 an exception to S. 24. 

(a) S. 28 expressly forms an exception to the law provided by S, 24. 4 A. 198 

(201), per Stmrt, C, J. 0 

(b) When the Legislature wished to make an exception to be absolute rule in 

S. 24, ibtlid so by a separate section, namely, S. 28, which declares 


Confession made 
after removal of im- 
pression caused by 
inducement, threat, 
or promise, rele- 
vant. 
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/.— ‘ ' // such A cohf^esshn as is referred to In S. 24— has, in the opinion of the 
Court,**.— (Continued ) . 

1. — GENERAL. — (Continued). 

iirnlm* what circuDLstanccs a confosbion rendered irrelevant by S. 24 
may become relevant. 2 L.B.R. 1G8 (171). H 

(c) S. 28 is a qiialitic.ihoii of S. 24, and its proper position in the Act should 
li.ue 1)0(11 immcdiaUdy after that section. 5 M.L.J. Art. p; 30 : see 
al^o G A. 500 (530), per MaJimood, J. I 

( 2 ) When illegally induced confession^beconica relevant. < 

(n) “ \ confession is deemed to he voluntaiw, if (in th(? opinion of the Judge) 
it is shown to have been made after the complete icmoval of the 
impression produced l>y any inducement, threat, or promise which 
would otherwise render it involuntary.” Steph. Dig., 7th Ed., Art, 22, 
p. :J] . ^ J 

[b) I'lidcr S. 28 a c^.oiifcssion, irrelevant under S. 24 loses its character of 

iriiulmissibility as evidence, when the inducement, threat or promiac 
lijih been fully removed. 5 T\r.rj.J. Art., p. .30. K 

(c) A eonfcsbioii made after the removal of the impression caused by the 

promise, threat, or indnconicnt is adniis.^ible. I> C.W.N. ccxi, L 

(3) Confession will become admisfiible, even where threat etc., have no infiuence. 

CoiifcsbioMs aao admissible in evidence, if they have bctMi made under such 
circuiiistaiiccs as to create a reasonable presumption that Ahe threat 
or pioniise had no intlucncc, or had ceased to have any influcnee. 
Rob. Or. Ev., Mbh ICd., p. 12. 

(4) Case where threat or promise was held as of no influence. 

Where the question was whether the words used by a Subdivisional ATagistrate, 
“It IS of no use your trying to get out of it, >ou were seen with a pair 
(d shoes,” to an arens('d person charged with criminal breach of trust 
weie .sullieirnt, under S. 21 of the Evidence Act, to invalidate his 
ronfcbsion, licld, though the language used, interpreting it most 
favoni.ibly to the accused, might be considered sufficient to overcome 
(he nimd of an uneducated and inexperienced boy, it was not suftici- 
ent Lo overcome the mind of a. man of the age, experience, education, 
and pohition of the accused .so as to induce him to make a confession 
which, he must have well known, would, at the very least, have led 
In his expulsion fiom (Jovcrnnicnt service, and, therefore, the con- 
fession was held not to be invalidated. D.B.R, (Cr.) (1837—1001) 
117 (140). ^ 

(5) Fulc in section a rule of relevancy, 

S. 21 dcclaies that eorifessiens caiuscd' by iuducement. threat, or promibe arc 
ii relevant, unless, as S. 28 providc.s, they arc made after the impres- 
sion caused by an> such inducomont, throat or promise, has been 
fully removed. The rule thus laid down is, speaking strictly, a rule 
of relanncy. G A. 500 (538), per Malmood, J.^ dibscnticnl. 0 

(G) DlEcovery iirn afciiol when confession falls under section. 

In iio( asc could cr riiessicrip, obtained under the circumstances described in 
S. 24, be admitted in evidence, whether they led to discovery or not, 
uiilets indeed they fell under S, 28 of the Evidence Act, but then tho 
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If such a confession as is referred to in S. 24—ha8^ in the opinion of 
the Court,' ^—(Contimied), 

1 (iEN ER AL.— ( Concluded) . 

quetitiou of discovery would bo immaterial. A.W.N, (1882), p. 225, per 
Mahmood, J.\ cited in 6 A. 500 (635). P 

2.~-TKST OF JiKMOVAL OF IMPHESSrON CBEATED 
BY INDUCEMENTS. 

I 

(1) Operation of induftement a question of fact to bo decided upon the particular 
circumstances. 

Whether a eonfossioii made to one pci sou after an inducement by another had 
operated was held to be a question of fact to be decided upon the 
circuinst,mccs of the case. Caitifs Trial, (Ir.), 20 How. St. Tr. 889 ; 
Wigm. Ev., ’05 Ed., S. 855, p. 9cS(), Q 

( 2 ) Facts determining whether inducement ceased to operate. 

(u) Whether or not an ludiiccmciit has been fully removed will depend on the 
circumstances of each particular case taken as a whole, but pnnei- 
’ P'i'll> upon such taetb as, length of interval between the time of in- 

ducement and that of confession, the character of the person 
, threatening, as well as of the confessing party, caution administered 
after the illegal pressure, and the like. 5 M.L.J. Art., p. 30. R 

(b) 111 detcrmiuiiig whcthci* the inducement has ceased to operate, the nature 
of such inducement, the time and circumstances under which it was 
made, the situation of the person making it, the time intervening 
between inducement and confession, whether caution was given 
generally, specifically or cxprc.ssly Ac,, Ac., should be taken into 
consideration. G C.W.N. ccxxxvi. S 

f 

(e) Where promises or throats have been once used of such a nature as to 
render a confession inadmissible, all subsequent admission.s of the 
same or the like facts will bo rejected, unless from the length of time 
intervening, from proper warm ig of the consequences, or from other 
circumstances, there be good icason to presume, that the delusive 
hope or fear which injlucnced the first confession has been ejDectuallif 
dispelled. Tay. Ev., 10th Ed., S. 678, p. 617. T 

(d) Where the impression caused by the promise or threat is clearly proved to 
have been removed, vi 2 ., by lapse of time, by any intervening caution 
given by some person liolding an authority superior, but not equal or 
inferior, to that of the peraon holding out the inducement, a confes- 
sion subsequently made would bo admissible in evidence. Phip Ev., 
4th Ed., p. 246. U 

(3) Individual capacities also to be taken into consideration. 

The age, experience, intelligence, and character of the accused must be taken 
into considoiation in appreciating the influence of inducements 
which will invalidate a confession. U. B. R. (1897 — 1901), Cr. 147 
(149). Y 
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If such a confession as Is referred to In 5. 24— has, in the opinion of 
the Court, ' ’^(Conclvded) , 

3.— IN THE OPINION OF THE COURT. 

(1) Whether indueement ie fully removed to a quesetlon for Court. 

(а) Where the Court is satisfied that the improper influence was tot illy done 

away before the confession was made, the confession will be admis- 
sible in* evidence. Tay. Ev., 10th Ed., S. 828, p. 618, referring to R. 
V. CJieverton, 2 ¥. & F. 833, (Where a confession made to one police- 
oflicor after improper inducement held out by another was held, upon 
the facts, to be admissible in evidence. Wigm. Ev., '05 Ed., S. 866, 
p. 986.) ' W 

(б) Whether or not the inducement, threat, or promise, which renders a con- 

fession inadmis.sible, has been fully removed, so as to make it rele- 
vant, is a question for the Court to consider. 5 M.L.J. Art. p, 30. X 
(c) “It is for the Court to decide whether the improper influence was totally 
done away before the confession was made.” Field. Ev., 6th Ed., p. 
107. Y 

( 2 ) Case where Court was of opinion that impression was not fully removed. 

A confession was made owing to an inducement held out by the police that 
nothing would happen, if the prisoner should confess. The prisoner 
repeated the confessions before the Magistrate and again before Ses- 
sions Judge who admitted both the confessions without recording any 
opinion on the point. Spankie^ J, hold that ho was not prepared to 
say that the confession, made before the Sessions Judge, was made 
after the impression, created by the promise, had been fully removed. 

5 N.W.P. 86 ; referred to in 6 A. 509 (537), per MaUmood, J, Z 

2—'^ Been fully removed.** 

(1) luBtancei where Impression held fully removed and confession held admissible. 

(a) Where a police constable deposed that he questioned an accused person, 

charged with murder, and told him to tell the truth, that the accused 
produced the knife and said it was the weapon used in the murder, 
and that he said that he had thrown certain ornaments worn by the 
deceased into the jungle and would point them out in the morning 
which he did, it was observed by Sttiart, C.J„ “ Now all these state- 
ments, except as proving a confession of the murder, I hold to be ad- 
missible and relevant, not only under S. 27 of the Evidence Act, but 
also under S. ,28, which expressly forms an exception to the law pro- 
vided by S. 24.” 4 A. 198(201). A 

(b) Where a prisoner had been duly cautioned by a Magistrate in pursuance 

of 11 12, Viet. C. 42, 8. 18, ^anything then said by the prisoner is 

evidence against him, although there might have been a previous 
promise or throat held out. li, v. Bate, 11 Cox. C. C. 686 ; Tay. Ev., 
10th Ed., S. 878, p. 618 ; Ros. Cr. Ev., 13th Ed., p. 42. B 

(c) A caution by a ^lagistrate was deemed to be sufficient in fact to dispel 

previous hopes. Berigan^s Case, I (Ir.), Cir. R. 177 ; Wigm Ev., '05 
Ed., S. 855, p. 986. C 

(d) The caution given by a Magistrate, was held, on the facts, to be sufficient 

to render a confession subsequently made admissible in evklenoe, Ji. 

V. Bryan, Jebb. C. C. 167, (Ir). Wigm. Ev., '05 Ed., S. 865, p. 986. D 
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“ Btea fully removed. ’ ’—{Contimted). 

(4>) Where a Magistrate told an accused person that, if he would confess, he 
would use his influence to obtain a pardon for him, but afterwards 
receiving a letter from the Secretary of State that no pardon could be 
granted, communicated the same to the accused, it was held that a 
confession, subsequently made, was admissible in evidence. Jl. v. 
CleiveSf 4 C. &V. 221 : Steph. Dig., 7th Ed., Art. 22, p. 32 ; Phip. Ev., 
• 4th Ed., p. 250 ; Rob. Cr. Ev., 13th Ed., p. 42*; Wigm. Ev., 1906 Ed., 
S. 865, p. 986 ; Tay. Ev., 10th Ed., S. 878, p. 618. E 

* (/) Where an accused person had been induced by promises of favour to make 
a confession, which was for that reason rejected, but some months 
afterwards, and after he had been solemnly cautioned by more than 
one Magistrate that he must expect death and prepare to meet it, 
again fully admitted his guilt, the second confession was hold to be 
admissible in evidence. QuiUVs case, 5 Halst. 168 (Am.); Tay. Ev., 
10th Ed., 13. 878, p. 618. F 

{(j) An inducement by a constable was held to bo removed by a ^Magistrate’s 
caution. Ti. v. Horner, 1 Cox. C, G.*364; Wigm., Ev., ‘06 Ed., 
S. 855, p. 98G. a 

(ft) Where a constable promised an acquittal if the accused should make a 
confession, but the accused was afterwards cautioned by a Magistrate 
not to say anything against himself as his confession would do him 
no good, it was held that the confession afterwards made would be 
* admissible in evidence as a voluntary confession. /?. v. Howes, 6 
C. & P. 404 ; Tay. Ev., 10th Ed., S. 878, p. 618; Rob. Cr. Ev., 13th 
Ed., p. 42 ; Wigm. Ev., ’05 Ed,, S. 855, p. 986; & Phip., Ev., 4th. 
Ed., p. 250. H 

(i) Where at person, who assisted a constable in arresting an accused person, 

told him that it would be better for him to confess, but the Magis- 
trate, on the day following, before the accused made any statement, 
cautioned him “ to stay nothing against himself,” confession sub- 
sequently made was held to be admissible in evidence, i?, v, lAngate, 
1 Phil. & Arn. Ev„10th Ed., p. 214 ; Phip. Ev., 4th Ed., p. 260. I 

(j) A girl, accused of poisoning, was told by her mistress that, if she did not 

tell all about it that night, a constable would be sent for next 
morning to take her before the Magistrate (and the statement made 
by the girl upon which was rejected) ; but, the next morning, a 
constable being sent for, who took the prisoner into custody, on the 
way to the Magistrate and without any inducement from the cons- 
table, she confessed to him, held, that the statement was admissible 
in evidence, as the inducement, that, if she confessed that night, the 
constable would not be sent for and she would not bo taken before 
the Magistrate, was, by necessary implication, destroyed by the 
arrest. JR, v, Richards, 6 C. & P. 318 ; Phip. Ev., 4th Ed., p. 251 ; Ros. 
Cr. Ev., 13th Ed., p. 43 ; Wigm. Ev„ ‘06 Ed., S, 865, p. 986. J 

(A:) A constable told a prisoner that it would be better for him to confess ; but 
the prisoner afterwards asked the Magistrate whether it was so, to 
which the Magistrate replied that he would not say that it was. A 
confession subsequently made by the prisoner was held to be admissi- 
ble in evidence* B, v. Rosier, 1 Phil. & Arn. Ev,, 10th Ed., p. 414 ; 
Phip., Ev.»4thEd., p. 250. K 
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2,^**Been fully removed,'— [Continued). 

(/) Whero hopes were held out hy an unauthorised bystander and a con- 
fession was subsequently made to a constable the confession was held 
to be admissible in evidence, li, r. Tylei\ 1 C. P. 1‘29 ; Wigm. Kv., 
'05 Kd., S. S55, p. 980. L 

(2) luitanceB of iropresBion held not removed and confession held inadmissible. 

(а) Where a pfomiho of safety w.as made by a police oliicor, to whom the ac- 

cused confessed, which confession was also repeated before the commit- 
ting Magistrate, and the accused also made a confession, but slightly 
different, befoie the Ser>.sions .ludge, held, that the confession before 
the Magistrate was irrelevant, and that the Lourt was not prepared 
to hold that the confession befoie the Court c.l Ses.sions was made 
after the impressions caused hy the promise of the police ofiicer had 
been fully removed. 5 N.W.P. 80. M 

(б) A booking-clerk of a Railway Company was charged with criminal bieacli 

of trust. A travelling auditor of the Railway Company told the ac- 
cused in his private lodgings that be had better pay ibo money than 
go to jail and that it would be better for him to tell the liutb. Imme- 
diately after, he wa.s taken to the Traiiic hlanager of the Railway , 
before whom he signed a receipt for the amount, with the misappro- 
priation of which he v.as charged. Jield, it would bo impojsiblo to 
hold that the impression had been elTnccd in the short interval which 
elapsed between the conversation at the piisoner’s hout-e and the 
signing of the receipt. 9 Bom. Il.C.R. uC)H (370). I'er Sanjent, 
C.J. N 

(c) A confession made to one Magistrate after menaces and promises by ano- 

ther Magistrate was held to be inadmissible in evidence. /?. r, Bell, 
Mac Nally Ev., (Ir.), 43 ; Wigm. Kv., ’05 Kd., S. 855, p. 9BG. 0 

(d) Whore, a Magistrate having told a prisoner that, if the latter would confess 

ho would do all ho could for him, the prisoner subsequently oonfesseu 
• to a turnkey, who did not caution him, the confession was held to be 

inadmissible. R. v. Cooper, 5 C. & B. 5.35 ; Phip. Kv., 4th Ed., p. 
251 ; Ros. Cr. Ev., 13th Ed., p. 43; Wigm. hiv., 1005 Ed.,B. 855, 
p. 98G. P 

(e) Where a constable told a prisoner in the morning that it would be better 

to tell the truth and in the evening another constable cautioned him 
that anything he might say would be used against him, a confession 
subsequently made was held to be inadmissible. H, v, Doheity, 13 
Cox, 23 ; Phip. Ev., 4th Ed., p. 251; Tay. Ev., 10th Ed., S. 878, 
p. G18. Q 

(/*) The wife of a prosecutor told an accused person that she would forgive 
her, if she told the truth. The prisoner was then taken before a 
Magistrate, hut was discharged without having confessed. She was 
afterwards re-arresled, when the Superintendent of Police told her, 
in the presence of her mistress, that she was not bound to say any- 
thing and that, if she had anything to say, her mistress would hear 
her, not knowing that her mistress hud promised to forgive her. Her 
confession subsequently made was held to be inadmissible in evidence 
as the promise of the mistress must be regarded as still operating on 
the accused’s mind, at the time of her confession, especially as the 
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i>—*‘Beea tuUy nmoveif.’'— (Concluded), 

interval was bo short, but that, if tho mistress had not bocn present, 
it might have been otherwise. Jl. r, Heweit^ 1 Car. & M. 634 ; Phip., 
Ev., 4th Ed., p. 261 ; Bos. Cr. Ev., 13th Ed., p, 44 ; Wigm. Ev., *05 
Ed., 8. 855, p. 980. ' B 

(g) A, charged with the murder of B’s child, having been asked by B whether 
he had anything to do with the diHupp.^aranc^ of the child, cried and 
said, “ If you won't send for tho police, I will tell the truth.” On B. 
promissing to that effect, A confessed. A nftorw'ards repeated the 
confession to a neighbour of B*s, who took A into a room and 
questioned her. It was held that tlie first confession was inadmissi- 
blc in evidence, and that tlio second was so connected with tlio first 
as to bo also inadmissible, although the neighbour was not a person 
in authority and held out no iiiducemoiit. It. V. Bilc, 31 L.T. 400 
Phip. Ev., 4bh Ed., p. 251, 8 

{Jl) a second confession was rejected by Pottrson, J., observing, “ There 
ought to 1)0 strong cvidciieo to show that the impression, under 
which the first confession was made, was afterwards removed, befi^re 
the second confession can he received ; the interval of time being too 
short to allow of the supposition that it was the result of reflection 
and voluntary determination.” Ji. v. Siioiington, 2 I>ewiii, 0. C. 
123; Ros. Cr. Ev., I3th Ed., p. 43 \Vjgm.;Ev., '05 Ed., S. 866, 
p. 080. T 

(I) A constable told a prisoner that it would bo better to confes.s. The prison- 
er made a statement which was afterwards taken down in the cons- 
table’s dopo.sition and read over to tho prisoner in the presence of a 
Magistrate. Before the prisoner had made any answer, the Magist- 
rate cautioned him not to say anything to injure himself, as it would 
be taken down and used against him. The prisoner then said, 
“ what I have stated before is true ” ; Jield^ that the confession was 
inadmissible, as tho Magistrate, by not cautioning tho prisoner that 
he should not rely on the constablo’s promi.se, had tacitly sarjjbioncd 
it, and the prisoneiMiii^ht have believed that the second confession 
would not affect him. It. v. SmWiy cited 3 Russ. Cr. 6th Ed., p. 498 : 
Phip. Ev., 4bh Ed., p. 250. U 

3. It Is relevant,** 

ReaBon for using term ** relevant ’* in section. 

For tho reason which induced the Legislature to use tho expression ‘ relevant * 
in S. 23, as contrasted with the use of the expression ‘ proved ’ in Ss. 
25, 26 and 27. See 2 L.B.U. 169 (174) and 6 A. 509 (538), per MaJimood, 
J.y dissentient. , Y 

20. If such a confession is otherwise relevant, (i) it docs not 
become irrelevantC^l merely because it was made 

Confession other- under a i)romisc of secrecv,(3) or in consequence 
wise relevant not to ^ -i j 

become irrelevant of a deception j^ractiseci on the accused person 

of^ecrec°^&c^°*”^^^ purpose of obtaining it,W or when he was 

drunk, or because it was made in answer to 

questions which he need not have answered, whatever may have 

p 2 
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been the form of those questions, (^>) or because he was not warned 
that ho was not bound to make such confession, and that evidence 
of it might ])o given against him.^7) 

(Notes). 

I f such a confession is otherwise reievant.** 

* r. 

1.— GKNKKAL. 


(1) Scope of section. 

< 

A confession is relevant, if made under a deception or artifice ; oblained uhen 
the accused was drunt ; or made in answer to questioiis that the 
accused need not have answered ; or when he was not warned that he 
was not bound to make such a confession. 0 C.W.N, ccxi. W 

(2) Test of admissibility where inducement is alleged. 

The test in all the cases is, “ Was the inducement siillicieiil;, by possibility, to 
elicit an untrue acknowledgment of guilt? Wigm. Kv., KOr» K\., 
S. S‘2d, p. 935. X 

(3) Inducement referring to collateral advantages. 

• 

If the inducement only refers to other collator.il advantages, or bo hold out by 
a person, whoso intertercnce is altogether oHiiaous, the confession 
will lie admissible in evidence, il, v. Taylor, S C. &. f', 733. See, 
also, under S. ‘24, aapia, pp. 348 to 351. Y 

‘J.-C()NKKSSI()iV. 

(1) statement to be taken as a whole. 

(a) It was held that a statement made by the prisoner before a Sub- Inspector 
4 must be taken in its integrity ; if any poition of his statement is to 

be used against him, the whole of that statement must be taken to- 
gether. 9 W.K. (Cr.), IG (17): Sec, also, under Ss. 17 and 24 for some 
more ruling.^ on the point, pp. 204, 327 and 328. ^ 

(5) As the meaning of a writing must, in civil cases, be collected from the 
whole taken together, and as, when several instruments relating 
to the same matter have been executed at one time, they are all 
resorted to for the purpose of ascertaining the intention of the parties ; 
so, if one part of a conversation is relied on ns proof of a confession 
of the crime, the prisoner has a right to lay before the Court the whole 
of what was .said, in that coilvcrsation, or, at least, so much as is 
explanatory of the part already proved. The Queen's case, 2 B. and 
B. 287, H.L. A 

(e) Where a piisoner charged with murder stated that ho was present when 
the murder was committed, but did not participate in it, the judge 
directed the jury that this statement must be taken all together, and 
was evidence for the prisoner u.s well as against him, and that they 
might, still, if they thought proper, believe one part of it and 
disbelieve another, if. v, Cleues, 4 C. and 226. B 
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It such a confession is otherwise relevant.**— (Continued), 

‘2.— CONFESSION.— 

(2) ' Sufficiency for conviction of uncorroborated extra- Judicial confeBsionf. 

“ Whether, on ordinary indictments for felony or misdemeanour, extra-judicial 
confessions, uncorroborated by any other proof of the corpus delict^ 
^ are, of themselves, in general, Biifiicieut to justify the conviction of a 

prisoner, has bcciigra\ely doubted.” Tay. Ev., 10th Ed., S. 868. pp. 
609, 610. ' C 

» 

(•3) Force and effect of udimBsible extra-judicial oonfessions. 

(n) With reference to the force and effect of extra-judicial confessions, when 
receivable, it has now been settled in England, that, at least, where 
there is proof aliunde of a corpus delicti, a full and free confession of 
the accused is sufficient, without any confirmation whatever, to 
warrant a conviction. R. r. Lambe, 2 Leach 652. D 

(6) When the proof of the corpus delicti is imperfect, the statement of the 
accused may bo taken to complete it. R. v, Eldruhje, R. & R. 0. C. 
140. E 

(1) Corpus deticti not proved Confession whether sufficient for conviction. 

* “In the United States, a prisoner’s confession, when the corpus delicti is not 
otherwise proved, has been held insufficient to warrant his conviction, 
and this opinion certainly accords with the humanity of the criminal 
law, with the groat degree of caution applied in receiving and weigh- 
ing the evidence of confc.sbions in other cases, and is countenanced by 
approved writers on this branch of the law’.” Taj . Ev., 10th Ed., S. 
H68, p. 610, referring to (rnild\s case, 5 Halsl, 168, 186 (Am.) ; Lontfs 
case, 1 Hayw. 524 (Am.) Ai R. v, Edgar, cited 2 Russ. C. & M. 255, 
826 n. 5. F 

( 5 ) Cases where some circumstances corroborate extra-judicial confessions. 

(a) Where a prisoner, who confessed, was indicted for horse stealing, horse 
was found in his possession, and he had sold it for 12, after asking 
ic. 85, which was its fair value. (Confessions were solemnly made 
before Magistrate and taken down in due form). R. v. Eldrxdge, R. & 
R. 440, Tay. Ev., 10th Ed., S. 868, p.*610. 0 

(5) Where a person robbed was called upon his recognisance, it was proved 
that one of the prisoneis, who confessed, had endeavoured to send a 
message to him to keep him from appearing. (Confessions wxro repea- 
ted once to the officer who apprehended the prisoners and again on 
hearing the depositions read over which contained the charge). R. v. 
Falhicr (0 Bond, R. &. R. 481; Tay. Ev., 10th Ed., S. 868, p. 610. H 
(c) In this case, there was strong circumstantial evidence both of the larceny 
from the prosecutor’s stable, and of the prisoner’s guilt. (Confessions 
solemnly made and duly taken down). R. v. White R. & R. 508 ; 
Tay. Ev., 16th Ed., S. 868, p. 610. I 

(p) In the caso of another prisoner, who was indicted for the same larceny, 

,, part of this evidence was also given, together with the additional 

proof that such prisoner was an under-ostler in the same stable.' 
(Confossious soleninly made before Magistrate and duly t.ikeu down). 

B. V, Tippet, B. & R. 509 ; Tay. Ev., 10th Ed., S. 808, p, 010. J 
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h -** If such a confession Is otherwise relevMt ’{Concluded), 

2 —CONFESSION.— «:o7icZwd:^rf). 

(G) Retraoted ooHfesBion requires corroboration. 

A rctnictcd confession must be supported by indcpcndQnfc reliable evidence ^ 
corroborating it in material particulars. 12 M. 123 — 2 Weir, 37G ; see, * 
also, £ Weir 509, See, also, under S. 24, .siipva^ pp. 354 to ,361. K 

(7) ConfcBsionB made in police cu&tody. 

(n) Where a coiifcasion, deposed before the Panch, was made while the lucuscd 
was in police custody, it was held to be inadmissible in evidence, as 
the Lcgislatuie, choosing thole.sscr of two evils, baa excluded confes- 
sions taken under such circumstances. G B. 288 (291). See, also, 
under S. 26, supra, pp. 415-G. L 

(b) Where the accused were, at the time they confessed, in police custody, 
under S. 2G of the K\idcncc Act, no cohfessions then made by them 
can be proved againsf 4 them, unless made in the immediate presence 
of the Magistrate. 10 O.C. 112 (115). M 

( 8 ) Relevancy of statements, made in lawful Judicial proceedings, In other legal 
proceedings. 

The statements made by a person in a lawful judicial proceeding may bo admit- 
ted in evidence against him in other legal proceedings. B. v, Chidley^ 

8 Cox. C. C. 305 ; Ros. Cr. Ev., 13th Ed., p. 45. , N 

3._0THEEWISE kelevant. 

(1) Confession that Is fake on a material point. 

A confession, w'bich contains a false statement on a material point, does not 
become inadmissible in evidence, merely for that reason. 3 A. W, N. 
148. 0 

(2) ^Inadmissible confesdon might bo admissible for other purposes. 

A confession, which might bo inadmissible for the purpose of proving against 
an accused person to establish an uffonce, would, yet, for other pur- 
poses be adniji-hiblc, as an admiskion under S. 18 against the person 
who made it (S. 21) in his character of one setting up an interest in 
property, the object of litigation or judicial enquiry, for example, in an 
enquiry held by a Dlagistrate under S. 523, Cr. P. C., 1882. 9 B. 131 
(134). ^ P 

(3) Relevancy of document not amounting to confession. 

Where the contents of a document did nob amount to a confession, it was 
observed that the document itself could be relevant as an admission 
under S. 21 of the Evidence Act. 15 C. 595. Q 

2, -** It does not become Irrelevant " 

Reason for term irrelevant’’ being used in section as distinct from ’'proved ’* in 
8s. 25, 26 and 27. 

For the reason that induced the Legislature to use the terms " relevant*' and 
” irrelev.'int" in Ss. 24, 28 and 29, as distinguished from the tetm 
” proved” used in 8s. 25, 26 and 27, soo 6 A. 669 (538), per Mahmood^ 
J,, dissentient ; and 2 L.B.R. 108 (171), per BirkSi J, R 
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3.—“ Merely because It was made under a promise of secrecy. ’ ' 

(1) Confession made under promise of secrecy admissible. 

(rt) A confcBsion obtained ‘from the aocueod by a promise of secrocy will not 
be excluded. i2. v. Sliaw^OC. & P. 372; Phip. Ev., dlh Ed., p 
244. Ros. Cr. Ev., 13th Ed., p. 44; Tay. Ev., 10th Ed., 8. 881, 
p. G20 ; See, also, Com. v. Knapp, 9 Pick. 507 (Am.) 8 

' (6) Where a prisoner, after a committal, said to another prisoner, “ I wish you 
would tell mo how you murdered the boy, pray split,” and the other 
replied, “will you beon your oath not to mention what I toll you?” and 
the former made the oath, a statement thereupon made by the latter 
was admitted in evidence. Ibid. See, also, 8 Bom. L. R. 507 (612), 
infra. T 

Or in consequence of a deception practised on the accused 
person for the purpose of obtaining it.** 

(1) General principle. 

(a) “ Since the exeJusion of confessions is not duo to any principle of public 

faith or of private pledge of seciccy, it follows that the use of ostrich 
or fraud (however leprehensiblo in itself) does not of itself exclude a 
confession induced by means of it. So far as the trick involved a 
promise which would tend to produce an untrue confession, it would 
operate to exclude, — not, howe\cr, because it was a trick {i.e., 

' because the representations were false)— but because, even if true, 

its tenor would have stimulated a confession irrespective of guilt. ” 
Wigm. Ev., ‘05 Ed., S. 841, p. 957. U 

(b) “ Whore a confession has been obtained by artifice or deception, but 

without the use of promises or threats, it is admissible.” Ros. Cr. 
Ev., 13th Ed., p. 44. Y 

(c) Where a confession is obtained from an accused person by false represent- 

ations rradc to, or deception pniotised upon him it wiy not be 
inadmissible in evidence. li. v. Burley, 2 Stark. Ev., 3rd Ed., 13n & 
R. V. Derrinyton, 2 C. & P. 418 ; Phip. Ev. 4th Ed. p. 244 ; Tay Ev. 
10th Ed. , S. 881, p. 620 — 1 ; Ros. Cr. Ev., 13th Ed., p. 44 ; Wigm. 
Ev., 1905 Ed., S. 834, p. 950. W 

(2) Statement overheard by policemen and third persons admissible. 

(а) The evidence of a policeman who overheard a prisoner’s statement made 

in another room, and in ignorance of the policeman’s vicinity, and 
uninfluenced by it, is not legally inadmissible. 7 W.R, (Cr.) 56. X 

(б) A person, charged with an olTencc and while in prison, made a confession 

to a follow prisoner.* The police overheard it by means of a hole bored 
in the wall. Held, though w'ith hesitation, that the confession was 
admissible in evidence. R. v. Houghton, 70 J. P. Rep. 608 ; Phip. Ev., 
4th Ed., p. 252. Y 

(c) Where an accused person is overheard muttering something to himself, or 
saying something to his wife or to any other person in confidence, 
that statement is admissible in evidence. R. v. Bimone, 6 0. & P. 
541 ; Tay. Kv., 10th Ed., S. 881, p. 621 ; Phip. Ev., 4th Ed., p. 246 ; 
Wigm. Ev., *05 Ed., S. 2339, p. 8268; See, also, 22 M. 1 (4). Z 
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4.— ** Or in consequence of a deception practised on the accused 
person for the purpose of obtaining it,'* —(Concluded). 

(:^) Confer 8ion induced by false representations admiseiblo* 

(a) Whcift a police nll’icer cjiusod the accused to make a coufession before the 

^Magistrate by falsely stating that the accused’s brother-in-law had • 
given out that he was guilty, it was held that the confession was f 
admissible. 20 W.U. (Cr.), 33. , A 

t r 

(h) A constable in the gaol represented to a prisoner that his accomplice had 
been taken into custody, which was not the truth. The prisoner 
thereupon made a confession. Ho denied all knowledge of tht'case, 
when, afterwards, he was cited as a witness b^r the prosecution. Vlis 
confession ^^as admitted in evidence against him, when he was sub- 
sequently tried for the offence himself. R. v. Bnrhni, 2 Stark. Ev. 13 
n; 3’ay. Kv., lOlh Kd.. S., 881, p. 020-1. B 

(1) ConfcEBioiiB induced by a promise, subsequently violated, admissible. 

(nj Where a confession wa.s obtained from an accused person by the commis- 
sioned oflicer of his regiment, who stated to the aecused that ho had 
already obtained information from another person and promised secrecy 
if the truth were told, it was held that the alleged deception and in- 
ducement appeared to be covered by the provisions of S. 29 of the 
lividcDco Act. 8 Bom. L. R. 507 (512). C 

(5) Where a turnkey promised to post a letter, containing a confession given 
him by a prisoner and addressed to the prisoner’s father, but violated 
hisproinibe by sending it on to the prosecutoj*, the confcbsibn was hold 
to bo voluntary and ilic manner in which it came into the prosecutor's 
possession w.is held to bo iiniuatorial. ll. v. Den inrjton^ 2 C.d: l\4)8; 
Tay. Fa ., lOtb Ed.,S. 881,p. G20; Wign. Ev., 1905 Ev., S. 841, p. 
957 ; Phip. Ev., 4th Ed.,p. 244 ; Ro.s. Cr. Ev., 13th Ed., p. <14. D 

((’) Where a witness promised that what a prisoner said should go no further, 
ha\ing previously told him, when he asked if he should confess, that 
he had better not, a cenfession subsequently made by the prisoner was 
held to bo admissible in evidence, Coleridge, J., observing that the 
tendency of vvliat bad passed here was to make the confession true. R. 

V. Thomas, 7 C. & P, 345 . Ros. Cr. Ev., 13th Ed , p. Id ; sec, also, 9 B, 
H.C.R. 358 (307). E 

Or when he was drunk,"' 

(1) Principle governing confeesionB made under intoxication. 

“ Confessions made while in a state of intoxication are governed by thogcneral 
principle of Icstimonial capacity (fe.g., capacity of observation, capaci- 
ty of recollection, capacity of intelligent and truthful narration etc.), 
and, are, therefoie, usually held admissible. It is only where the 
intoxication is produced by a person desirous of obtaining a confession 
that its tiiistworthincss becomes really doubtful. (So, too, of a con- 
fession made during sleep or hypnotic influence)”. Wigm. Ev,, 06 Ed, 

S. 841, p. 967. P 

(2) Here fact of intoxication will not exclude confession. 

A confession must be judged with reference to the time of its utterance, and 
the mere fact of intoxication at the time docs not of itself exclude the 
confession. Vaughan's Trials 13 How. St. Tr. 607 ; W\gm, Ev.,05 
Ed., S. 499, p. 636. 0 
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S,—** Or when he was drunk,** — (Concluded). 

(3) OonfesBion obtained by making accused drunk for the purpose. 

A confession that is obtained from an accused person by bis having been made 
drunk for the purpose will bo admissible incvidoncc. ]t. v. Spihburif^ 
7 C. & P. 187 : Phip. Kv., 4fchEd., p. 24.0; Tay.Ev., 10th Ed. S. 881, 
p. G20. Uos. Or. Ev., 13Lh Ed., p. 41; Wig.n. Ev., 1006. Ed. S. 499, 
»p. G3(). H 

6,—** Or because it was made in answer to questions which he need 
not thave answered, whatever may be the form of those questions, ** 

J.— CONFESSIONS lOLICITKD BY QUESTIONS. 

(1) Confession elicited by question -English and Indian Law.— S. 132, Evidence 
Act. 

“A confession elicited by questions put b) a Magistrate has been held admis- 
sible in England (see R. v. Kills, K. tt. M. 4:i2, Phip. Ev., 4th Ed., 
p. 245). Jii India, the law evpiessh provides toi the ex.iiiiinalioii of 
the accused person by the Magistrate. Where the confession is con- 
tained in an answer given by a witness to a question put to him in 
the witness box, the provisions coiilamed in ts, 132 po.sf, must be 

• benne in mind.'’ Field Ev , Gth Ed , p. J08; lor R. v. Klhs, see, aho, 

Kat, L'lirep. Cr C. G79 (G80). Sec, also, the c.isein Uatanlalai p. 679. 

( 2 ) Confessidns elicited by questions held admissible. 1 

(n) Where an accused person is made to confess by means of questions which 
he need not have answered, put to him b> apri\atc peison, {R. v. 
Wild, 1 Moo C.C, 452), or by a Magistiate, {R. v Rees, 7 C. iV. I*. 
5G8, r. UaUlvtt, 7 C. A P. 832, Ik R. v, KlUs, G P. A C. 115;, that 
coulessioii will bo admissible in evidence. Plup. Ev., Uh Ed., p, 
245. J 

(6) A con|o6.sion obtained from an accused i>er.son b} questions, which he ycod 
not have answered, having been put to him by the police before arrest 
[R. V. Doiujnl, (37 d.P. 325 & R. v, Ketshaic, 18 T.lj.lt. 357), or e\en 
when in custody, piovided ihero was no piomise or threat, though 
such a partice 13 highly improper, /^. v. 'riuniitun, 1 ^foo.C.C. 27; 
R. V. Ken, 8 C. & P. 176 the oihcr eases there cited), will be 
admi.ssiblo in evidence. See Phip. Ev., 4ib Ed., p. 245. K 

((’) It being impossible to discover the facts of a cuinc without putting ques- 
tions, where the questions were properly put alter due warning, the 
priboncr’s answ'crs were held to be admissible in evidence, as every 
case must be decided with refcrcri<*c to the whole of its circumstaMces 
and as the prisoner was not in custody when inicrrogatecl. R. v. 
Miller, 18 Cox. C.C. 54 ; tier HawLius ; J. Uny. Cr. Kv., 13th Ed., p. 
45 ; Phip. Ev., 4th Ed., p. 245. L 

(d) Where a confession is elicited by questions put by a t>erson in authoritv, 
it is admissible in evidence. (The question bore were put by a cons- 
table to a boy, fourteen yeais of age, under circumstances of consider- 
able harshness. The Court thought the eoiifeK.'nioii good, as thore 
was no threat or promise) , R, v. Thornton, 1 Moo. C.C. 27 ; UO'i. 
Cr. Ev., 13th Ed., p. 44. If 
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6.— '* Or because It was made In answer to questions which he 
need not have answered, whatever may be the form of those 
questions /'^{Continued). 

1.— CONFESSIONS VjhIClT¥A)BY 

(tt) Statemonta made to a cf>nst.ible by a prjaoncr were held to be admissible 
in cvi(knoe, though they were made in answer to q%estioijs put by 
constable. R. v. Brachonbury, 17 Cox. C.C. 628, dissenting from li, 

V. Gavin, 15 Cox. C.C. G5G ; Uos. Cr. Kv., 13th Ed., p. 41-5. N 

r 

(/) It might not be ill some oases improper for a policeman to interrogate a 
prisoner, though the practice is generally c«diidcmned. Ji. v. Kerr, 8 
C. & P. 17G ; Ros. Cr. Ev., 13th Ed., p. 44. 0 

(3) Suoh confessions held inadmissible. 

(а) Admissions elicited by the questions of a police constable who road over 

to the prisoner the stateinent of a fellow prisoner incriminating them 
and himself were held to bo inadmissible in evidence, the Court 
observing that this was in the nature of a cross examination, but, 
before the piiaoncr is charged or is in custody he may be asked what 
he has to say in explanation, or in answ'er. R. r. (ravin, 16 Cox. C. 

C. G5G ; per.-l. L. Smith J ; dissented from in R. v. Brackenhiiry, 
117 Cox. C.C. G28 ; Ros. Cr. Ev., 13th Ed., p. 44. P 

(б) Where an accused person was examined about a contossion which was not 

admissible in evidence as having been induced by the police, it was 
held that it could not be said that these questions and the answers 
to them were duly recorded, for the questions were such as were not 
allowed by the law to be put, and that the answers to those questions 
as well as the coufession which was admitted in evidence by the 
Sessions Judge through the medium of those answers, were not ad- 
missible incvideucc against the accused. 4 L.B.R. 244 (245). Q 

(c) An accused person should not be asked questions of an incriminating 

character, which is highly improper, and a confession so obtained is 
inadmissible. Weir 822 ; see 6 C.W.N. eexx. R 

(d) “ It would be monstrous if the law permitted a police officer to go, without 

any one being present to see how the matter was conducted, and put 
a prisoner jthrough an examination and then produce the effect of 
that examination against him. A policeman is not to discourage a 
statement, and certainly not to encourage one. It ia no businesB of 
his to put questions.” What the prisoner said in answer to such 
qucsiioiis was held to bo inadmissible in evidence, li. v. Male, 17 
Cox. C. C. GHd, per Cave, J] carefully qualified by Rogers v. Hawkins, 
19 Cox. C. C. 122; Ros. Cr. Ev., 13th Ed., p. 45. S 

(4) Admissibility of answers to questions depends upon the oiroumstanoes of each 
case. 

The admissibility of answers to questions put by the police before arrest to a 
person to find out whether or not an oilenv'^e has been committed by 
him must depend upon the circumstances of each case. Eogws v. 
Hawkins, 67 L. J.Q.B. 626 ; Tay. Ev., 10th Ed. , 8. 881, p. 622* I 
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6.^** Or because It was made la answer to questions which he 
need not have answered, whatever may be the form of those 
questions. ' ' —{Contin ued) . 

2.— CONFESSIONS TO MAGISTRATES. 

0) Judicial record of special circumstances necessary for credibility of recorded 
confessions. 

• To give ^voight to confess, ions of prisoners recordeci midor S. 149, Crim. Pro. 

Code, 1-Sni, there should be a judicial record of the special circum- 
stances under which such confessions were received by the ^lagistrate, 
showing in whose custody the prisoners were, and how far they were 
♦j^iiite free agents. 5 W.H. Cr. (]. U 

(2) Duty of a Magistrate before recording confessions. 

Tt is the imperative duty of a Magistrate before recording a confession, to care- 
fully examine the accused person and, to the bo.st of his ability, ascer- 
tain that he is not wishing to speak owing to any mduceiiieiit, throat, 
or promise, but that his confession is purely voluntary. The omission 
of the Ar.-igistrate to question the aecnsed, before recording the con- 
fession, IS a fatal defect that jreiidcrs the confes.sion inadmissible in 
evidence. 3 Jj.Tl.K *21d--*4 Cr. L.J. 38.5 ; see, also, under S. 2'1, 
pp to -17H. Y 

( 3 ) Magistrate not to certify confession days after, but at the time, it is made. 

• (a) It IS not porinissible'»]for a ATagistrato, after a statement of .a person has 
once gone out of lii-^! hands, to attach to it, several days aftcrward.s, 
the certificate tliat it was voluntarily made. To enable him to do so, 
lie must cither depend solely upon his own memory or have his 
memory refrc.shed by the impression of some one else, perhaps by a 
police-olliccr, who wa.s present at the time the statement was taken 
down. This is un.satisfactory. G H. 288 (291). W 

A confession, upon which the necessary ceitificate is not recorded at the 
time, or at any rate, on the day tin* confession was reduced writing, 
is bad, and cannot be admitted in evidence. 6 B. 288 (291). X 

(4) Ss. 164 and 364, Cr. P.C., 1882 Language in which confessions should be 
recorded- 

The provisions of S. 181 read with S. 381 arc imperative as to the language in 
which a confession is to be recorded and S. 533 does not contemplate 
or provide for any non-compliance with the law in this respect. Under 
Ss. 1G4 and 384, the confession is to be recorded in the language in 
which it was made, or, if that is not practicable, in the language of 
the Court or Knglish. It wouJd be for the prosecution to establi.sh 
the impractieabiJibji if any existed. When there is none, the record 
is inadmissible. 17 C. 882 (870). See, also, under S- 24, suprOj 
pp. 305 to 368. Y 

(^) Doty of Magistrate recording confession where accused has been in police 
custody. 

Where the confessing accused had hoeii for ton days in detention by the 
police, the first question which a Magistrate recording the confession 
under S. 164, Crim. Pro, Code, should put in order to satisfy him- 
self that the confession will be a voluntary one, is “ how long has the 

2531 60 
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6s~-**Or because it was made in answer to questions which he 
need not have answered, whatever may be the form of those 
questions,*^ — (Contimwd). 

2.— CONFESSIONS TO MAGISTKATES.HCo^^*w«cd). 

accused been in the custody of the police?” ; and, where there is no 
record otithe questioning, it is the duty ot the Sessiojis Judge, before 
holdiug the confession bo be relevant under S. 24 of the Evidence Act, 
to have sent for thn Magistrate and satisfied himself on the point. 
25 B. 5411 (546) , see, also, Bombay Ooverninent Resolution, Judicial 
Department, No. 1333, 27th February 1886. Z 

(6) Confession presumed to be improperly induced from long custody of accused. 

An accused person, charged with murder, made a confession before a first class 
Magistrate, which he snbsoqucntly retracted during the preliminary 
enquiry before the Committing Magistrate. The Committing Magis- 
trate, in the committal proceedings, did not formally examine the 
accused or ask him to explain the circumstances of the confession. 
Held, upon the facts of the case and the natural inferences from them, 
that the length of time during which the accused was in custody 
made it unreasonable to suppose that *110 pres.sure was put upon him 
and that it w'as] irrelevant as being improperly induced. 25 B. 543 
(547) -3 Bom. L.K. 122 (126) A 

(7) Judicial naluce of making a memorandum 

The making of such a memorandum as is required by the law (sec S. 122, 
Cnm. Pro. Code, 1872) is a judicial, or, at least, a quasi-judicial act. 
A good many acts of a ministerial natuie may properly be porlormed 
not precisely at tho time contemplated when they are of a kind leading 
up to, or following, judicial functions ; but when those latter are per- 
formed, the necessary formalities should be promptly and strictly 
gone through, G B. 288 (291). B 

(8) Operation of S. 80 of the Evidence Act. 

(rt) When a confession has been duly recorded in accordance with the provi- 
sions of Ss. 164 and 364, Grim. Pro. Code, and is produced before a 
Court, S. 80 ot the Plvidonce Act provides that it may be presumed 
that the document is genuine, that any statements as to the circum- 
stances under which it was taken, purporting to bo made by the per- 
son signing it, are true and that ^such confession was duly taken. 
10 0.0.112(115). C 

I 

(6) Where it could not be prosumod without some evidence that the state- 
ments made by an accused person before a Magistrate had to be re- 
corded 'in English as they could not bo. recorded in tho language in 
which they were made, there was held to be Mo justification for their 
being recorded in English, and it was held that no presumption under 
8. 80 of the Evidence Act could be made in respect of the record 
made in English ; and, as no evidence was taken to prove that the 
accused had actually made those statements, the Sessions Judge was 
held to be wrong in admitting such a record of the statements against 
the accused. 10 O.G. 112^6 Cr. L. J. 94. > D 
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6.—** Or because it was made in answer to questions which he 

need not have answered, whatever may be the form of those 
questions. ‘{Continued) . 

2.~00NFESSI0NS TO M^GlfiTU^TES.— {Continued). 

(9) Effect of properly attested confessions before Magistrate. 

,The properly attested confessions of prisoners before ti Magistrate arc suflicieut 
for their conviction without corroborative evidence, and notwithstand- 
ing a subsequent denial before the Sessions Court. 12 W.R. (Ct.) 49. E- 

t 

(10) Examination of.accused, object of. 

The examination of an accused person is for the purpose of enabling him to 
explain any circumstances appearing in evidence against him and 
not for the purpose of filirng up a gap for the prosecution. 4 L.B.R. 
244 (245). F 

(11) Confessions recorded in disregard of all legal formalities- 

It is not proper to admit as ovidoneo against tlie accused an examination which 
appears to have been recorded with utter disregard of the forms 
prescribed by law. 7 W.R. (Cr.), 49 (50). 0 

(12) Objection regarding non-observance of legal formalities is not tcchinral 
ob'jection. 

It is obviously necessary that, before you can criminate a man upon his own 
statement under examination, you should be satisfied that such 
statement has been deliberately made and recorded ; that, after being 
recorded, it has been shown or read to the accused, so that he might 
be assured that his words have been correctly taken down ; and it is 
proper that those important circumstaucos should be attested by the 
.signature of the Magistrate following the certificate which is to be 
given under his own hand. 7 W.tt. (Cr.), 49 (50). H 

(13) Oral evidence to prove inadmissible confession. 

Where a confession taken down under S. 122, Cr. P.C., 1872, is inadmissible in 
evidence, owing to the non-observance of the reqiflred formalities, oral 
evidence to prove that such a confession was made, or what were the 
terms of the confession, is inadmissible also. 1 B. 219 (223) ; 
follomng 10 B.H.C.R. 166. See, also, under S. 24, supra, p. 375. I 

(14) Defects which will not fatally contravene the express provisions of S. 164, Cr. 
P.C. 

(a) A confession recorded, not in the form of questions and answers, but in' 
the form of a narrative. 8 G. 616 ; 14 C. 539 ; 12 C.Ii.H. 120; and 
5 A. 253 (256). See 6 C.W«N, eexx. 

(5) Not obtaining the signature or attestation of the accused person to the 
recorded confession. 8 Ce G16 n (F.B«)=^1 G.Ij.H. 6 and 23 B. 221 ; 
see 6 O.W.N. eexx. K 

(c) Variance of the form of the memorandum, attached by the Magistrate to 

the statement, from the form given, 3 A. 338j see 6 C.W.N. oexx. K1 

(d) The want of an English memorandum, 14 €• 539 and 22 M. 15 ; see & 

C.W.N, coxx. L 

(s) The oeitifioate attached to a confession not being written on the day the 
confession was recorded. 6 B. 288 ; see 6 C.W.N. oexx. M 
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6. — **Or because it was made in answer to questions which he 
need not have answered ^ whatever may be the form of those 
questions , " — {Co7icluded). 

‘2.— CONFEHSIONS TO MAGISTKATES— 

(/) The absence of the full siiTiiature of the Magistrate. 8 W.K. (Cr.), 55 and 
36 W.R..((;r.). G3. See 6 C.W.N. eexx. N 

(^j A coufcsMoii, which was not signed by the accused person, was admitted 
and parol evidence taken on the point. 23 B. 221 ; see 6 C.W.N. 
ccxx . 0 

7.—** Or because he was not warned that he was not hound to make 
such confession, and that evidence of it might be given against him, " 

(1) S. 163, Grim. Pro. Code, 1898 -Accused not to be prevented from making 
voluntary statement. 

(1) No pohcc-ofhcor or person in aiithonly shall offer or make, or can.se to be 

offered or made, any such inducement, throat or promise as is men- 
tioned in the fndian Evidence Act, 1872, S. 21. P 

(2) But no police-olficer or other person shall ’prevent, by aii> caution or othor- 

wise, any person from making, in the course of any investigation 
under this Chapter, any statement which he may be disposed to make 
of his own free. will. Q 

(2j a. 342, Grim. Pro. Code, 1898— Warning not rendered necessary by Grim. Pro. 
Code. 

(1) For the purpose of enabling the jiccusod to explain any circumstances 

appearing in the evidence against him, the Court may, at any stage 
of any inquiry or trial, without previously warning the accused, put 
such qiicstiori.s to him as the Court considers necessary, and shall, for 
the purpose aforesaid, iiucstioii him generally on the case after the 
witnessc.^ for the prosecution have been examined, and before ho is 

called on for his defence . . . . R 

« 

(2) The answers given by the accused may be taken into consideration in such 

inquiry or trial, and put in evidence for or again.st him in any other 
inquiry into, or trial for, any other offence which such answers may 
tend to show ho ha.s committed S 

(8) Magistrate not bound to virarn accused person. 

(а) It is no part of the duty of a Magistrate to tell an accused person that 

anything he may say will go as ovideneo against him. tO C. 775 (777). T 

( « 

(б) Where, in con.'^equonce of an accused person being told by a Magistrate 

that what he would say would go as evidence against him and so he 
had better tell the truth, khe..accuscd person made a confession ; held 
that the use of thi.s language has been repeatedly decided to render a 
confession inadmissible, and that in consequence of this inducement 
having been held out to the prisoner, the confe.ssion must be 
rejected. (Ibid.) U 

(c) A Magistrate of the first class ought to know that to tell a prisoner that ho 
had bettor tell the truth is a violation of the provisions of the law. 
(See S. 16.3, Grim. Pro. Code, 1882). (Ibid.) Y 
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7.—** Or because he was not warned that he ivas n?/ bound to make 
such confession, and that evidence of it might be given against 
him. **—(Coiicluded). 

(4) Law regarding the warning of accused persons about to make confessions. 

“ The law or practice outside the 1‘rosidcncy towns in India never required that 
an accused person should be warned that he is not bound to make a 
confession. In the Presidency towns in the»casc of European British 
subjects, the question of this pre- requisite to the admissibility of a 
confession was not altogether settled. The matter was di.scu8sed in 
• the case at 1 B.L.K.O. Or., 15 -15 W.R. (Cr.), 71, in which the accused 

was»tried for an offence committed in Calcutta. He was arrested and 
taken before a Mufassal Magistrate. His statements made in answer 
to questions put by this Magistrate, who had not warned him, were 
held admissible. The Evidence Act has on this point practically 
followed this decision, and its provisions arc applicable to the Presi- 
dency towns and to Ruropean lintish-boni subjects." Field. Rv. ,Gth 
Ed., p. 108. W 

(5) Admissibility of accused’s statements without previous caution. 

(a) Where a confession is obtained from an accused person by his having been 
allowed to speak without previous caution, it will be admissible in 
* evidence. li. v, Coote, L.it. 4 P.0, 505 ; T*bip. Ev., 4th Rd., p. 245 , 

Tay. Ev., 10th Ed , S. SDOA, p. 530 ; Ros. Cr. Kv., 13th Ed., p. 52. X 

(*5) ill a case of bigamy, there wa?, no evidence of identity. A detective eon- 
tiontod the acimscd, without, any caution, with a clergyman and said, 
“ Do you know this gentleman ?" The accused replied, “You are the 
Mr. C. who married me, etc., etc.” This .statement was not allo\\ 0 d 
to be given in evidence, the Court observing that it was “ entrapping” 
and a “ trick” and that, without the usual caution, a policeman should 
ask no questions at all of those in custody, li. v. Ilistcd, 10 Cox. C.C. 
15, approving li. v. Gavin, 15 Cox. C.C. 055 ; per Jlaiekijis. J ; Ros. 
Cr. Ev., 13th Ed., p. 45. * Y 

(5) Admissibility of statements after caution. 

Where two accused persous were jointly charg^'d and a statement voluntarily 
made and signed by one of them and implicating the other was read 
over to the other by the police, who warned him, a confession then 
made and signed by the .second accused was held to bo voluntary and 
admissible, li. v. Hirst, 18 Cox. C.C. 374 ; Ros. Cr. Ev., 13tli Ed., 
p. 45. Z 


30. When more persons .than one are being tried jointly for 
the same otfence,^) and a confession made by one 
of such personsC^) affecting himself and some 
other of such persons(3) is proved, (4) the Court(S) 
may take into consideration such confession(G) as 
against such other person as well as against the 


Consideration of 
proved confession 
affecting person 
making it and 
others jointly under 
trial for same 
offence. 


person who makes such confession.^) 


Explanation . — “ Offence,'* as used in this section, includes the 
abetment of, or attempt to commit, the offence.(^) 
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Illustraitoiis. 

(a) A jiud B are joinMy tried for the murder of C. It ia proved that A said, *B aud 
I murdorod C.* The Court may consider the effect of thia confession as against B. 

(b) A is on his trial for the murder of C. There is evidence to show that C was 
murdered by A and 13, and that 13 said, ‘ A and I murdered C.* 

This statement may not be taken into oouhideration by the Court against A, a.s B 
is not being jointly tried. • , 


(Notes). 


General. 


(1) S. 30 entirely new. 

“ S. 30 is an cmiirely new provision of the law, which was absent from Act II of 
IS55, the first Evidence Act, and had no place in the Grim. Pro. Codes 
of IHCil and 1872;’ 3 M.L.J. Art. p. 219. A 


(2) S. 30 an exception to the general rule about the admissibility of confessions. 

S. 30 of the PiVidcueo Act is an uveeption to the general rule that the confession 
of one person is entirely inadmissible against any other. 0 C W.N. 
ccl.\'iv. B 


(3) Law prior to the passing of the Evidence Act. 

(n) Tlie law, previous to the Evidence Act, was that an accused per.son’s con- 
fession was relevant only against himself and not agaiust his follow- 
prisoners. G\V.R.8tCr. ' C 

(/j) The admission of an accused person '\aiinot be taken to bo con-oborarivc 
evidence, or* indeed any evidence at all, against anybody other than 
himself, s W.R. (Or.), 35 (36). D 

{(') The confo.ssion of one priaonor cannot be used as corroborative evidejicc 
again.st another prisoner. 13 W.R. (Cr.), 14. E 

(d) Till the passing of the Indian Evidence Act, .such dangerous material as 

^ this (confessions of co-accu.'-ed) could not bo used against the accused. 

21 W.R. 69 (70) (Cr). F 

(e) Prior to the passing of the Evidence .Act, the statement of an accused person 

was not evidence against a fellow-prisoner or one who was jointly 
tried with the person making it. 44 P.R. 1866 (Cr.) ; 103 P.R. 1866 
(Cr.) ; 124 P.R. 1866 (Cr.) , 125 P.R. 18GC (Cr.) ; 23 P.R. 1867 (Cr.) ; 
27 P.R. 3867 (Cr.) ; 28 P.R. 1867 (Cr.) G 


(4) Section flatly oontradiots English Law. 

“ This provision is flatly in contradiction to the law of England, where Judges 
always take the greatest pains to prevent the statements of a prisoxfer 
affecting the case of a fellow-prisoner; and I do not think that Judges 
in India have looked with much favour on the section. It has been 
hold that the confessing prisoner must implicate himself to the same 
extent aa he implicates his fellovv-i^risoner. If he tries to screen him- 
self, the evidence will not be admissible. Probably almost any Judge 
or Jury would treat the evidence rendered admissible by this section as 
of little value. ” Mark. Ev. p. 28. H 


English Law. 

{a) A prisoner cannot be affected by the confessions of his accomplices^ Tay, 
Kv., 10thEd.,S. 904, p. 637. 1 
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(i)) If, where two accused persons are indicted together, the principal were to 
plead guilty, a confession by the principal that he was guilty of 
theft is no evidence of that fact as against a reoeiver. Tay. Ev., XOth 
Ed., S. 004, p. 688. J 

(c) In cases of conspiracy whore the common enterprise is at an end, whether 
by its realisation or the giving up of it, u» one is permitted by any 
subsequent act or declaration to affect the other conspirators, and his 
confession subsequently made is only evidence against himself and 
not against the other. E. y. AxjpUby, 3 Stark. 33 ; Tay. fiv., 10th Ed., 
S. 1X)4, p. G38. K 

(ci) A poison was v;haL-ged for receiving stolen property from another, who was 
alleged to have stolen it. , A confession, made by the thief to a Magis- 
trate, at the trial, m the presence of, and not denied by, the alleged 
rcccivor* that the latter had stolen the goods was held to be inadraissi 
ble against the former to prove that fact. ii. v. Appleby, 3 Stark. 
33 ; Phip. Ev., 4tli Ed., p. 238. L 

(ij) Where ;i person was accused of receiving stolen property, a confession by th<; 

principal that he was guilty of theft was held to be no evidence of that 
fact against the receiver. E. v. Turner, 1 ^loo. C. C. 347 ; Tay. Ev., 

10th Ed., S. 904, p. 378 ; Phip. Ev., Uli Ed., p. 238 ; Ros. Cr. Ev., 

13th Ed., p. 49. M 

{(]) 8. 30to be St! icily construed. 

S. 30, Act T of 1872, introducing as it does, an entirely new, and rather danger- 
ous, element in the conduct of criminal trials, ought to be construed 
with strictness. 19 W.R. (Cr.), 67 (04); Glove*, J ; see, also, 14 
Jnd. Jur. N.S. 19. N 

(7) Effect of construing section strictly. 

(1) A person pleading guilty is nut being tried jointly within the meaning of 

the section. , 0 

(2) The words “ same offence'’ imply an offence coming under the same defini- 

tion or section of the law, so as to exclude abelineiits ainl attempts. P 

(3) The term “ proved” is to be construed strictly according to the law laid 

down in Ss. 1G4 and 364, Cr, P.G., 1882. See 5 M.L.J. Art., p. 221. Q 

< 8 ) Policy of law in enacting section. 

(n) Where several accused persona aie being tried jointly for the same offence, 
and one of them makes a confession implicating the others, it seem.s 
impossible to avoid in .such cases producing an effect upon the mind, 
when that confession is read, extending to every person named in the 
confession ; even the Judge, with the best balanced" mind conceivable, 
if he spoke with absolute sinoority and self-examination, would prob- 
ably admit that his mind was in some degree affected by the confession 
of one man criminating another^ provided that he believed the confess- 
ing prisoner to be in the main voracious. 4 C. 483 (493), jiicr Jackson, 
J, R 

(6) It may be, therefore, that the legislature did wisely in recognizing and 
taking under its control the impression thus unavoidable, which might 
actually do more harm if unrecognized. 4 0.483(498) (F.B.)5p0r 
Jackson, J. 8 



478 


[S. 30 


Act I of 1872 (INDIAN EVIDENCE ACT). 

General. - (Continued). 

(c) “ The policy of the law in allowing a coufeKsion by one prisoner to be. consi- 
dered against another who is being jointly tried for the same offence, 
seems to rest on the recognition of the palpable fact that such a confes- 
sion cannot fail to make an impressiem on the Judge’s mind, which it 
was, therefore, better to control within limits than altogether to 
Ignore.*’ .‘29 P.R. 1880 (Cr.) ; Rattiqaii, -1. ^ T 

(9) Principle underlying section. 

(rt) What was intended with regard to S. 30, h^vidciico Act, was that whew, a 
prisoner, to use a popular phrase, inakOi a claau U'east of it and unro 
sorvedly confesses his own guilt, simnltancously implicating another 
jointly tried for the same offence, Ins confession may bo taken into 
consideration against such oilier as well as against himself, hecauso 
the admission of his own guilt operate-’ as a sort of sanction, which, 
to some extent, affords some guaraufcco of the 'truth of the whole state- 
ment. But where there is no full and complete admission of guilt, no 
such Seine Lion or guarantee exists. 7 A. 640 (048). U 

(b) Where a person admits guilt to the tallest extent, and exposes himself to 

the pains and penalties provided for his guilt, there is a guarantee for 
Ins truth, and the Logislaturo provides that his statement may lx* 
considered against his tellow-prisoiicrs cdiargcd with the same chine. 
6 B. 288. V 

(c) Where an accused person did not, by his .statement, iutorid to criminate, 

but only to exculpate, himself and to iiicriunnate his co-aecusod, heM^ 
that by exculpating himself ho failed to provide this guarantee and 
that his statement must be set aside in weighing the evidence against 
his co-<iccuscd. G B. 2SS (291-2). W 

(d) The object sought by the rule of law is a safeguard for sincerity and for 

information 8 B. 223 (22fi). X 

(10) Principle sound in theory only. 

The principle enunciated by lies/, J., in 8 Ik 223 is sound in theory rather than 
in practic('. 6 Art., p. 220. Y 

(11) Criticism of principle underlying section. 

For a criticism of the principle .supposed to underlie S. 30, see 5 Art., 

p. 220. . Z 

12) S. 30 must be read with Ss. 24 to 27- 

(a) S. 30 is to bo read with the previous ^sections 24 to 2.7, and cannot make 

relevant confessions rendered irrelevant by those sections. 5 M.L.J. 
Art .p. 221. A 

(b) ‘‘S. 30 miust be read subject to the preceding sections on confessions.” 

G C.W.N. cclxxiv. B 

13) Effect of so reading section. 

(a) “ Therefore, if a confession is inadmissible under Ss. 24-~2G and there is no 
discovery of facts through it under S. 27, it will bo inadmissible under 
this section both against the confessor and his co-accused.” 6 C.W.N. 
cclxxiv. C 
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(b) If it is admissible against the coiifossor, it IS admissible also against the 
others aCfected by it. (Sec 3 B. ]‘2). If excluded by Ss. 24- -2G, but 
some facts arc discovered, through that statement, so much of it as 
leads directly to the discovery, being admissible under S. 27, is also 
admissible under S. 30 against the confessor and the co-accused, if 
it is a confession and affects tlio maker and Jiis oo-iiccuscd.” G G.W.N. 
cclxxiv. D 

(14) S. 30 does not limit S. 32. 

* S. 30 merely enacts a special exception to the general rule that .i conlession 
(adftiission) can he proved (only) .igainst the person who made it. It 
df)es not limit the operation of S. 32. rilustration (6) to S. 30 cannot 
be construed to have tins cltect. U.B.R. (lOOG), 3rd Quarl.or, Evidence 
Act, p. .3 (4). E 

/. — " When more persons than one are being tried jointly for the same 

offence. * ' 

L-TRIEI) JOINTLY. 

(1) Confession must be ot' a person tried. 

7'he confessi'Hj \\hicb l^ to he u.sod must be that ot a per-^on who is beinq tried. 

. 0 G.W.N. c(‘Ixxiv. F 

(2) Section relates to confession of accused jointly tried for the same offence. 

(a) S. 30 of the Evidence Act only relates tn (confessions made by acjcusod 

I'cr^ons wlio are being jonir/?/ trie d for the. 'ianio o/Tence. 5 G.l'.L R. 9 
(10) Or. G 

(b) Two persons wore charged with murder, and one of them made a statement 

before a IMagistrato ; it was held that that statement was that of an 
aecLiscd person and could bfj onlv laken into consideration as against 
tlie other under S. 30 of the Evidence Act, if the two accused were 
licing tried jointly for the sann? offene(‘. 22 G, 50 (72). H 

(3) Tried jointly means legally tried jointly. • 

The words ‘ tried jointly’ moan “ fcj 7 oZ/?/ tried jointly ’* .ind not simply tried 
jointly as a mattei of fact. 22 C. 50 I 

(4) Illustration. 

The confession of an accused person jointly tried in fact with another cannot 
be used against that other, if, from any cause, such as the absence of 
a lejal commitment^ the prisom'r alleged to have coufessed has to be 
thrown out from the proceedings. 22 C. 50 (72). J 

(5) Sense in which word ** trial ” used in Act. 

After a prisoner pleads guilty, his “ trial " in the sense of a “trial of his guilt 
or innocence ” has cijded, though the quo.stion of sentence, which is a 
different matter altogether, remains. It is in this narrow sense tha.t 
the word "trial” would .seem to be employed in S. 30 and to be the 
view taken in 19 B. 195. Seo 5 M.L.J. Art., p. 224. K 

(6) Accused pleading guilty ceases to be tried jointly with those who do not plead 

guilty. 

(a) A prisoner who pleads guilty at the trial and is convicted and sentenced 
cijinnot be said to be jointly tried with the other prisoners committed 
on the same charge who pleaded not guilty. 11 B.H.C.R. 14G, 
referred to in 25 M. G9. L 


2531 61 
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(6) Where the statement of an accused person followed his jilea of guilty, it was 
held that it was not entitled to be considoved even under S. 30 and 
that, ill thone circumatanceh, it ceased to be the atatemorit of a person 
jointly tried, for the trial ended with his pica, M. 491 -2 Weir 746 
(747), follovnwj 17 A. 524 and 10 B. 195. M 

(c) Where a person accused pleads guilty, whether his sentence is at olice 
passed or deferred, his confession cannot be taketi into consideration 
against others who would take their trial. 7 JM. 102 ; 10 B. 105 ; 17 
A. 524 ; but see 23 M. 461, 1 'ontra. See G C.W.N. cclxiv. N 

(7) Plea of guilty by accused closes all questions between him and the Crown. 

The cases, in which it has been held that, when one of two persons jointly 
charged ple.ads guilt%, his confcs.sion is not admissible against the 
other, are illustrations of the proposition that, when an accused person 
has pleaded guilty, nothing remains to be tried lietwcen him and the 
Cl own. 25 61 (60). 0 

(8) Plea of guilty does not terminate trial. 

(a) A trial does not iiectissarily come to an end with a plea of guilty, M. 

151, cited in 25 M. 69. P 

(b) Where the pica of guilty made by an accused person is recorded under 

S. 271, Cr. P.O., and bis trial is coiitmued without convicting him, 
when, for the purpose of fixing the amount of punishment, it is 
thought necessary to know the actual part taken by him in the matter 
out of which the trial has arisen, the trial of Ihe confessing accused 
docs not lonniuate with his pica of guilty, and a confession made by 
him might bo taken into con.sideration under S 30, against any of the 
person^ who have been jointly tried with him tor the same ofTonco 
and the trial does not strictly end, unless the accused has been either 
acrjuitted, discharged, or convicted. {Ibid*) Q 

( 0 ) Plea of guilty not accepted —Effect • 

Where the plea of guilty made by an accused person under trial with others is 
not accepted, ho is still being jointly tried with the rest. 6 C.W.N. 
cclxiv. R 

(10) Trial ends, not with conviction, but with sentence. 

The contention that the trial ends with the conviction, and not vvith the 
sentence, can hardly be maintained in India. 3 Bom. L.R. 438 (440); 
per Fulton, J . ^ S 

(11) Immediate conviction and sentence unnecessary on plea of guilty to exclude 
confession. 

Immediate conviction and sentence arc not necessary to exclude the confession 
of a co-prisoner who has pleaded guilty. 19 B. 195, T 

•(12) Confession of accused pleading guilty and awaiting conviction not to be 
considered against co-accused. 

Where the accused, who has pleaded guilty is left in the dock metely to see 
what the evidence will show as against him, though the Clourt intends 
ultimately to convict him on that plea, it would not be lair to allow 
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1.— TRIED ~{Conti?med). 

his coufession to lie considered as against Lis co-accused, for that 
would be, in effect, to comply with the forms of justice, while violating 
it in substance. 23 M. 151 (154), referring to Hcj: v. Gardner, 0 Cox. 

* C.C. 332. • U 

<13) Unfair to defer convicting accused pleading guilty. 

It is nnfiiir to defer f:oiivicting acciwod persons, who plead guilty, merely in 
order that their confession may be considered as against other accused 
persons, who are being tried with them. 23 A. 53 (55). V 

(M) Accused pleading guilty not to remain in the dock unconvicted. 

It is improper tp allow an accused per.son who pleads guilty to remain 
dock uncouvicted inorely to see what the ovidenco will show. 

195 (197). 

(15) Procedure to be adopted by Courts when accused pleads guilty. 

(rt) The propoi course to bo adopted, when an accused person pload.s guilty, is 
either to convict him on his plea and lomovo him from the dock, in 
which case his trial would be uiamfostly at an end, so as to warrant 
his bOiDg called as .a witness for or against any persons who had been 
accu->ed along with him , or, else, to allow the trial to go on as if the 
plea had been one of not guilty. When this is done, it is clear that 
the trial does not end with the pica of guilty, and, therefore, any con- 
fession made by the persons so pleading could be taken into oonsidera 
tion, under S. 30 ot the Evidence Act, as against any other person 
who was being jointly tried with him for the same offence 23 M. 151 
(151). X 

(6) The proper course, where one of . ■several accusod per.sons pleads guilty and 
the trial of the rest is pending, i.s to sentence him and eiftier (1) to 
put him aside- -11 B.H.U.U. 14G— or (2) to remove him from the dock 
and call him as .t witness -' 7 ^1. 102 and 19 B. 195. See 5 IM.L.J. Art., 
p. 221 . Y 

(c) On an accusod, under trial with others, pleading guilty, the Court observed 
that he should have been sentenced and put aside, or the Assistant 
Sessions Judge, without immediately passing sentence, ought to have 
waited to see what the evidence disclosed. 11 B.Fl.C.R. IIG (14B) ; 
see, also, 8 A. 306 (309). Z 

(<2) The cour.se adopted by a^i Assistant Judge of keeping a convicCod prisoner, 
who was tried with others, but who had pleaded guilty, without 
sentencing him and putting him aside, with the rest, with the object 
of taking hi.s statement into consideration, under S. 30 of the 
Evidenco Act, was not approved. 11 B.H.C.R. H6 (148). A 

(16) Confession of deceased aoensed person implicating accomplice— Admissibility. 

The confession of an accused peifson, who is dead, implicating himself and an 
accomplice in a orimo, is admissible under S. 32 (3), Evidence Act, 
and is not excluded by illustration (5) to S. 30. 6 Cr.L.J, 300“ 
U.B.It. (1006), Evidence, 8. B 


in the 
19 B. 

W 
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1.— TEIEI) JOINTLY.— 

(17) Accused personB»jointly tried on evidence not identical - Direction to Jury. 

Whore soveral accasiirl persons are being InoJ togeLhor on evidmce wliuJi ir 
not idontifial, it is important that ilic evident” atTectiiig each indi- 
vidual should be elearly and carcfiillv plaeod before the Jury and tliat 
their attention slioiiUl be prominently drawn to the consulemtions b\ 
which they in.i> properly bo j*nuled in oitiuiating the \aluu of the 
evidence. 0 C.W.N. 55‘J (554). - C 

(Id) Accomplice competent witness against co-accused separately tried. 

\n aecoiupliee is a coinpotent vvitne-k against a co-aecused tried separately. 

U.iJ.R. (1900), Kvidenoe, 3=-5 Or. L.4. dOO. D 

fl9) Instances of trials held not to be joint and of confessions held inadmissible- 

(a) Two persons were charged with murder an<l abeomCMil of murder respectively . 

During the preliminary oufpnvv before ii Magistrau-, the second accused 
wa.s olTered a pardon and the tender liaviiig been pcceptftd, her 
deposition was recorded and she was sent up to the Court of Session as 
a pro>3tjcjution witness. In that Coiii’l, she was the first wibnoss 
examined and, as .she deviated from the statements made by her to 
the IMagistratc, the Sessions Jiidg*. siojipod her examination, made <in 
order that slie should be tried for the offencAi for winch the pardon 
was tendered, and then and there transleired hei from the witness 
bo.v to the dock, llei name was in.'^ertod in the c: barge at the same 
time by the Judge and the trial proceeded ag.imst l)ot}i the accused 
jointly. The .statements made by her before the J^Iagistrato wore held 
to be inadmissible against •the first accused, as her trial in the absence 
of any commitment by a lifagistrato wuis bad m lav\ . -J'J C. 50 (72,73). E 

Where several prisoners wcr(3 charged together with having committed a 
house-breaking and sonic of thorn pleaded guilty, ic was held that the 
confessions made by those who pleaded guilty were not evidence 
again.st a prisoner who was tried, under S. 30 of the Evidence Act, as 
they were not tried at all, and, therefore, were not being tried jointly 
with the Ouher pcisuiier.s. They were convicted on their own plea and 
the only course to make thou* statomorits admissible against the other 
prisoners would have been to remove them trom the dock and call 
them as wituosscs. 7 IM. 102 -=2 Weir 710 (741). F 

Ic) Where a number of persons are joinily tried for the same offence and one 
• of them pleads guilty, the persop so pleading ceases to be on his trial 
and mubt not be considered as being jointly tried with the others ; 
and a confo.tsion by such a person affecting himself and others 
cannot 1)0 taken into consideration as against the othor.s, under S. 30. 
22 M. 491. G 

(d) Where, in IS73, two person.«i were coneernod in the murder of a third 
person, the first absconded, but the second, having been arrested, was 
tried in that year. The second person during his defence at the 
Sessions trial made a statement that the first person admitted to him 
having committed the murder. In 1877, the first person having been 
arre.stcd and placed upon his trial — the second person had meanwhile 
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died— the Court of Sessions used the statement of the deceased made 
at his trial in 1873, as evidence against the first. Held, that the 
deceased person's stateinont was not admissible against the first 
either under S. 327, Cr. P.C., 1872, or Ss. 30 and 133, Evidence Act. 
13P.R. 187S(Cr.) H 

(e) Two piyrijoiis committed for trial were charged, the first \Mth murder and 
the second with abetment of it. The first pleaded guilty at the trial 
and the prosecution attempted to prove the guilt of the second through 
the confession of the fTrst. Held, that the first was no longer on his 
trial and that liis confession could not be taken into consideration 
against the second under section 30. 11 P.H- 1000 (Cr.) I 

if) A piisoner, escaping from custody during trial, hut before charge, who 
has been tried icparatcly after re.-arrost, cHnnot ho said to have been 
jointly tried with a. porton whoso trial, from a stage prior to the 
ch.irge, was .s»'pnrate owing to the escape from custody, and the 
confession of the co-accused, first tried, was held to be inadmissible 
against the prisoner, as the trial was not joint. 20 P.K. lOOl (Cr.) J 

((j) A conviction, based on the statement of a prisoner, made in the absence of 
his follow-in’isoiicjs, is had, a.s the confession is illegally admitted. 
13 C.L.R. 275. K 

(Jl) Wher: a number of persons were charged togi'thcr with o/Tciices under Ss. 
148, 302, 324 and 32G read with S. 140, I P.C., the Court of Sessions 
ordered, when about to examine the prisoners, every one but the 
accused under evaminatioii to retire from the Court tdl he should in 
turn be examined, and convicted each prisoner mainly ^ipon what 
was stated by his co-prisoners during his absence. The evidence so 
taken whs held inadmissible by the High Court. 7 C. 60. L 

'(%) The confessions which some of several accused persons make in the absence 
of the others arc not de.‘-*ervmg of any Aveiglit at all, except as against 
those W'ho make them. 10 G. 970 (975), M 

(j) Confessions of prisoners who were tried previously, and not simultaneously 
with an accused person, were held to be inadmissible in evidence. 
21 W.R. 65 (66) (Cr.) N 

0 

(A;) Where the Sessions Judge stated tb.atho examined the prisoner separately, 
in order that neither of them might hear what tlio other had said, 
and it appeared that the statements so obtained were not read over to, 
or in any way proved against, those, againat whom it was intended 
to use them, the Court was of opinion that the so-called confession 
made by each prisoner could not bo taken into consideration against 
the other prisoners, if for no other reason, because the examination of 
each prisoner took place in the absence of the other, and that 
other had no opportunity of denying, or even of knowing, what his 
fellow-prisoner had said. 6 B. 124 (125), referring to 7 C. 66. 0 



484 Aot I of 1872 (mm an evidknck act). [8. 30 

— «• When more persons than one are being tried Jointly for the same 
offence* {Continued). 

1. -TRIED JOINTLY.---((7o7/fi«itecZ). 

(l) Where an accused person pleaded guilty, but hivS trial was suspended 
imincdi.ntcly after his pica was taken, and he was set aside as he 
appeared to bo insane, but the Court of Sessions proceeded with and 
completed the trial of the other accused, and, subsequently finding 
that bo was not insane, tried him, it was held that the confession ot 
the first person should not be used against the others, as he was ifot 
jointly tried with them. Jlis plea of guilty hi^li not the effect of 
making his admissions relevant against them. {Aliivr, it his trial 
had proceeded with theirs on the principle of 11 B.H.C.R. 140) 
lA.W.N. 90. ‘ P 

(n/) A confession made 1)} a person m 1879, while be was on his trial for 
murder, implicating the iirescnt accused who was on his trial for 
hoitig a //i26(7, was held to he inadmissihlo in evidence. 1 A.W.N. 1C4. Q 

(?/) Tt has been liold in more than one case tliat, after a prisoner ha.s pleaded 
guilty, ho cannot bo treated as being tried with his co-accused, tand 
confessions, made by the accused who pleaded guilty, could not, under 
S. 30, be taken into consideration against the other accused. 23 A. 53 
(54), referring to 17 A. 524 ; 22 M. 491 and 19 P.. 195. R 

(o) Certain accused persons were on their trial for a dacoity jointly. Some of 
them pleaded guilty and made cortuin statements before the Court of 
Session. Tt was held that their statoineiit could not bo taken into 
consideration as evidence again.st the other accused, for the i>crsons, 
who made those statements, by pleading guilty, were not on tboir 
trial any longer. 17 A. 524 (536). S 

(|)) Where the sole evidence, of the identity of the goods stolen at a dacoity 
with those found in the possession of the accused B, was the confession 
to the Committing Magistrate by the accused J, who pleaded guilty to 
the charge of dacoity— a charge different from that made against B, 
viz.j receiving property knowing it to be stolen, held that the evidence, 
therefore, wa.s inadmissible against B, as he and J were not “being 
tried Jointly for the same offence ” (S. 30). 5 B. 63 (64-6), referring 

to 10 B.H.C.R. 497. T 

( 7 ) P and M were charged with murder. P pleaded guilty, but was not 
convicted and sentenced till the conclusion of the trial of M. M 
pleaded not guilty and claimed to be tried. The Sessions Judge 
admitted into his consideration as against M the confessions made by 
P, considering that, after the 'plea of guilty bad been recorded, 
although no issue afiecting P was raised at the time, he was never- 
theless being jointly tried with M, within the meaning of S. 30, 
because it was possible that the evidence elicited at the trial of M, P 
being still at the bar and unconvicted and not sentenced, might enable 
the Sessions Judge to determine whether to pass a sentence of death 
or transportation. Held that, after P pleaded guilty, the Court 
below ought not to have treated him as being jointly tried with M 
and that the confessions of P were inadmissible against M. 19 B. 195 
(198), following Winsor's case, 1 Q.B. 289 (390); Beg v, Gardner, 9 
Cost. C.C. 382 and 7 M, 102. U 
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!,—** When more persons than one are being tried jointly tor the same, 
offence.** -{Continued). 

I .—TRIED JOINTLY. -^(Continued). 

(r) After a prisouer has pleaded guilty aiui has been convicted and sentenced 
to punishment and his ovidonce had then been taken on solemn 
affirmation as a witness, ho could not any \p»gcr bo considered as one- 
jointly tried with the others. 11 B.H.C.R. 146 (148). Y 

{s} A prisoner, who pleads guilty at his trial and is thereupon convicted and 
sentenced, cannot bo said to be tried jointly with the other accused, 
corami tted on the same charge, who pleads not guilty, 14 hid. Jur. 
N.S. 125. W 

(t) Where certain accused persons were tried on a charge of dacoity, two of 
them pleaded guilty amJ were at once convicted, but their sentences 
were postponed till the end of the trial. They were then taken from 
the dock and examined as witnesses ngjinst the other accused. /Jcl/l 
that their evidence should bo rejected as the procedure followed was 
illegal under S. 342. Cr. P.C., which provided that no oath should bo 
administered to the accused, that these accusods, wlien solemnly 
affirmed as witnesses, were still under trial and under examination 
by the Court; and thai the trial of these accused did not end with 
• their convictions. 3 Bom. L.R. 437, refermuj to 23 H. 213. i^er 

h'uHon, J. X 

(m) Pour accused, B, C, M and T, being committed- for trial on a charge of 
murder. B was made an approver, and M and T pleaded guilty ; and 
the trial thereupon proceeded against C alone held that the .state- 
ments of ^1 and T could not be used against C to corroborate the 
evidence of the accomplice B ; and that, as M and T pleaded guilty, 
and, as the trial proceeded against C alone, he was not being tried 
together with them, and S. 30 of the Kvideuco Act had no application 
to thoir statements. Rat. Unrop. Crim. Cas. 400. Y 

(20) Instances of trials held to be Joint and of confessions held adraissibM. 

(а) An accused person and another co-occused were tried together for an 

ofTence. The accused, though only liable for abetment of the oUence, 
was found to bavo been present at the time of the commission of the 
offence. Held, that, under S. 114, I.P.C., the accused stood in the 
same position as if he himself had committed the offence ; that his 
trial with the co-accused for the offence was proper, and that the 
confession made by the co-accused in such trial could be taken into 
consideration under S. 30 agaiii.st the accused. 32 P.R. 1882 (Cr.) Z 

(б) Straight, J., observed “ that Piru, who pleaded guilty in the Sessions Court, 

was nevertheless triq^ jointly with the other accused, and, therefore, 

his confession made might be taken into consideration as 

against the other prisoners.'' 8 A. 306 (309). A 

(r) It was observed that, where it is open to the Court, under certain circum- 
stances, to continue the trial without convicting accused persons upon 
their plea of guilty in order that their confessions might be used 
against their co-accused, according to the decision in 23 M. I5t, in 
strictness, the confessions of the persons who pleaded guilty might 
be oonsidered against the rest, and that, in point of law, the Court 
was not prepared to say they must be necessarily excluded. 
23 A. 58 (55). B 


I 
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When mi) re persons than one are being tried jointly for the same 
offence. * ’ ( Con tin ued ) . 

1 .-TlilED JOINTLY.- (Concluded). 

{dj A Sessions Judge based bis conviction of an accused person on the statement 
of another prisoner under trial, at the same trial, who bad implicated 
himsolt as well as the accused , it was held tliat the statement of the 
co-pL'isoner might, under S. 30, be taken into consideration ; l)ut as it 
was not made on -,olonin affirmation, and the other prisoner had no 
f)pportanity of cross-examining him, its probative force was of the i cry 
weakest kind. 10 B. 810 (8‘26), referring to 4 C. <188 (F.B.). C 

(c) Whfcie the Court, of Session had not dealt with a plea of guilty as if it were 
such, but had allowed the .prisoner so pleading to remain on trial, so 
that he could cross-examine, and the opinion of the assessors were 
cdso taken about his guilt, held that the prisquer w'as being still jointly 
tried with the re^t. Confirination case No. AfV of 1893, cited in 10 B. 
105(108). D 

{/) Certain accused persons were tried on a charge of diu'oity before the Court 
of Ses.uons. The first and the ninth accused pleaded guilty and were 
forthwith conMctcd on their ovvn ploa, but thoir sentences were 
postponed till the end of the trial. They were kxkcn from thp dock 
and examiiiod as witnesses. It was observed that, if the Sessions 
Judge had for any reasons refrained from accepting the pica of guilty 
and the trial of those two ni'^n had proceeded with that of thoir eo- 
acciiscd, thou* statements could liavo been taken into consideration 
under S. 80 of tlie Evidence Act. 8 ]3om. L.K. 137 (43i8). Per 
Candu, J. E 

{q) Coufi'ssions of prisoners jointly tried with another for the siiine ofTcncc 
may be taken into consideration against him. 10 W.K. 57 (00) (Cr.). F 

o._FOli 'rHE SAME OFEENCE. 

(1) Requisites for using confession mentioned in section. 

It us requisite, in order to Mich use of a confession as is described in S. 80, 
tliat there should be a joint trial for the same offence. Suppose, A is 
ihargcd with murder, B with abetting it, and C with concealing 
evidence of it, so as to screen the offender ; and C confesses to the 
uffonce chargCvT against him. In Isuch a case, although the three 
accLiriod are jointly tried, it is not a joint trial for the same offence ; 
and, therefore, the confession would be inadmissible except as against 
C himself. 10 B.Fl.C.R.497 (499), 0 

.(2) ** Same offence,'’ meaning of expression. 

(a) The meaning of the expression •* for the same offence ” is an offence coming 
under the same legal definition. See 8 B. 223 (226). H 

(5) The c.xprcssion ‘ for the same, offence ’ connotes ‘ same substantive offence ’ 
(sec 2 Weir 742; 22 C. 164) or “same specific offence” 17 M. 679^=2 
Weir 742 ; 14 Ind. Jur. N.S. 19, 20) or “ an offence coming under the 
same definition of the law ” (8 B. 223 and 14 tnd. Jur. N,S. 19, 20), 
that is, an offence under the same section of the law. See 5 M.L.J. 
Art., p. 225. I 
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/. When more persons than one are being tried Jointly tor the same 
offence, - {Continued). 

2. -KOli THK SAME OKEE?<CE — 

(3) Test whether accused are Jointly tried for same offence. 

The practical test to determine whether accused persons are being jointly tried 
for the sanu' offence is the identity of the section of the Penal (vode 
or other law, under which thi- charge is laid against them. 5 M.L.d* 
Art. p. ii’io. J 

9 

(4) Section covers confession implicating both accused in act arising out of same 
transaction 

Where a confession made hv one acciT^ed person implieate.s both the aeeuaed 
peisonsinan identical acH, as well as when two persons are accused 
of an offence arising out of a single transacLiou, the safeguard for 
sincerity* and for inforniatiuii, souglit hy law, equally subsists. 
H li. (da(;-7). K 

(5) Admissibility against each other of confession of persons accused of offence 
arising from single transaction. 

(rt) When two persons an* accused of an offence of the same definition arising 
nut of a single transaction, the confesHion of the one may be used 
• against the other, though it iriculpati's himself through acts separable 

from tlio^e ascribed to Ins accomplice, and c.ipable, therefore, of 
eunstituting a separate offeneo from that of tlic aeeoinpliee. H H. 223 

L 

(6) Where, of two persons jointly tried for iitteiiug counterfeit coin, one 
confossod that he hail obtained the coins from the other and had passed 
tJiem l.r several persons at his request, held that the confession was 
relevant against the other, b H. 223. M 

(0) Joint trial on different charges Subsequent amendment into one Effect. 

Two persons wore jointly tried on different cliaiges. the tirst for murder and the 
second forfabetinent of it. The first confessed to a Magistrate that he, 
at the instigation of the second, committed the niuidei, and this was 
put ill .IS evidence against him Subsequently, the charge against the 
(irst accused was amended to one of abetment of murder and the Court 
of Sessions, under S. 30 of the Kvidenee Act, used the confession of the 
first against them both and convicted them. Held that the original 
and amended charges were so nearly related to c.ach other that, in the 
absence of technical objection urged on behalf of the second prisoner, 
the trial might, without any unfairness, be deemed, for the reception 
of evidence and all other purposes, to have been a trial on the amended 
charge from its commyncemont and that the confession of the first was 
rightly admitted against the second. U B.ir.G.R. 278 (280). N 

(7) Confessions held inadmissible for joint trial not being for same offence. 

{a) In a case of theft, where any statement made before the trial against an 
aoeusod person hy his fellow act;usod (which would not be evidence 
anyhow) had lieen withdrawn, it was observed that even if the 
, co-accused person had stuck to the story, it would not have been 
evidence against the accused, as he was not being jointly tried for the 
same offonoe, but for a different one from the co accused. U.B.R. 
(1897—1901), Or. 159 (IGl). 0 


2531 62 
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" When more fersons than one are being tried jointiy for the sam^ 
offence . ' * -^(Continued) . 

‘2.— FOR THE SAME OF.FENCE.---(Cw^mwt'rf). 

(h) Where a IMagisfcrate used against an accused person, charged with assisting 
in tlic concealment or disposal of stolen property, confessions made by 
others tried for theft, it was held that the confessions wore not admis- 
sible under S. 30 against the first, who was not charged with tne same 
offence. 31 P.R. 1885 (Cr.) P 

(c) An accused person was tried, under S. 411, I.P.C., for receiving stolen 

property knowing it to be stolen, simultaneously with the thief. 
Another person was also charged under the same section with receiving 
stolen property, the proceeds of the same theft, from the same thief ; 
but the property was different. Held that the two persons were being 
tried jointly, not for the same offence, but were tried together for 
different offences punishable under the same section and that a confes- 
sion made by the latter could not bo legally considered against the 
former. 9 P.R, 1880 (Cr.) Q 

(d) Four persons were jointly tried, one for an offence under S. 411, I.P.C., 

and the rest under S. 380, I.P.C. The confession of the latter was 
used against the former and all the accused were convicted ; held that 
the Magistrate was wrong in admitting the confession against the 
first. I C.W.N, 35(36). R 

(<?) Whore it was contended that, as the offence for which an accused person 
was tried, vis,, the soiling of the minor girls whom another accused 
person bought, was in reality an abetment of the latter’s offence, the 
confession of the former was legally adini.ssibl 0 as evidence against the 
latter, held, that it could not prevail ; for, although the former might 
have been tried for the abetment of the offence with which the latter 
was charged, as a matter of fact he was not so tried ; he was tried for 
a substantive offence under the Penal Code, under S. 372— whereas 
the latter was tried under S. 373— and it would be improper to extend 
the explanation as contended. 2*2 C. 104 (173). S 

if} A, B and C were tried together on charges arising out of the same transac- 
tion, but the charge against A was under a section of the Penal Code 
different from that under which the others were charged. It was 
held that a confession made by A was inadmissible against B and C, 
although It might appear from the facts that B and C should have been 
charged only for abetment of the offences charged against A. 19 A.W.N. 
03. T 

(8) Joint trial under the same (and single) section with a single head of charge^ 

Where several persons are tried together under a single section of the law with 
a single head of charge, the confession of one of the accused persons 
implicating a co-accused would be admissible against the oo-acou.sed. 
See 5 M.L.J. Art., p. 225, referring to 8 B. 223. • U 

[9) Joint trial under same single section with many heads of oharge applicable to 

all. 

For an application of the section to the case of a joint trial under the same 
(and single) section with two or more heads applicable to all. See 
5 M.L.J. Art., p.22G. Y 



S. 80 J 


Aot I of 1872 (INDIAN EVIDENCE AOT). 


489 


When more persons than one are being tried jointly for the same 
offence, ** ---(Continued). 

‘2.— FOK THE SAME OVVEmE.^{Go7icluded). 

(10) Joint trial under same single section with heads of charges inapplicable to 
all. 

• For an application of the section to the case of S. joint trial under the same 
(and single) section with two or more heads inapplicable to all the 
accused. See 5 M.L.J. Art., p. 226-7. W 

(11) Joint trial under same plural sections with many heads of charge applicable 
to all- 

For an application of the section to the case of a joint trial under the same 
(plural) sections with two or more heads of charge applicable to all. 
SoeSM.L.J. Art., p. 227. X 

(12) Same with heads of charge inapplicable to all. 

For an application of the section to the case of a joint trial under the same 
(plural) sections with two or more heads of charge inapplicable to all. 
See 5 M.L.J. Art., p. 227. Y 

tl3)«Joint trial partly under same section. 

For an application of the section to the case of a joint trial partly under the 
same section. See 5 M.L.J. Art., p. 228. % 

(14) Joint trial under entirely different sections. 

For an application of the section to the case of a joint trial under entirely 
different sections. See 5 M.L.J. 228, rcferriivg to 10 B.H.C.R. 497 ; 
5 B. 03 ; 2 Weir 742 : 14 liid. Jur. N.S. 10 and 22 C. 164, A 

8.— EXAMINATION OF JOINTLY TRIED ACCUSED 
PERSONS AS WITNESSES. 


(1) English Law. 

[а) So long as the co-accused is not being tried jointly, he can be called as a 

witness. This is the English Law. 23 B. 213 (315), referring to Rob. 
Cr. Ev., and Winsor's case 4 F, and F. 303. B 

(б) Another case in which one accused person was called as a witness on behalf 

of hi.s co-accused, is the well-known case of, Reg. v. Dradlaugli^ 15 Cox 
217 ; cited in 23 B, 213 (216). C 


(2) Initances. • 

(n) Where certain accused persons were tried on a charge of dacoity, two of 
them pleaded guilty and were at once convicted, but their sontenees 
were postponed till the end of the trial. They were then taken from 
the dock and examined as witnesses against the other accused. Held 
’ that they were competent witnesses, as they were no longer accused 
persons but convicts ; the faot that they had not been sentenced would 
affect the value of their evidence, as they might naturally think that 
it would be to their advantage to tell a story as much as possible in 
favour Of the proseoution. Pet Candy, J. 3 Bom. L.B. 437 (438), 
referring 4o 17 A. 624. |>^ 
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" When more persons than one are being tried Joiniiy for the same 
offence. " - {Contiyiued), 

;5.—7^X AMT NATION OF JOINTLY TlilED ACCUST^D 
PIERSONS AS WITNESSES.— 

(6) Two H()nar& A nnd H were convicted of theft and duly sentenced R and Tt, 
who had i^ivon evidence as witnesses against them, were afterwards 
proseoutod under S. 411, I.P.C., m connection with the .same property, 
and convicted on the evidence of A and B. Held that the Prisoner's 
Testimony Act had no hearing cm the point in decision and that thro 
two convicts were coinpcteiit and compellable witnesses, there being no 
exclusion of them, nor privilege given them by the law. Rat Urirep. 
Crim. (\'is. TTG. E 

(r'l At a ioiiit trial of three accused persons, two wore discharged and the 
third was convicted. The conviction was upheld in appeal The 
order of diHcli.irgo was .sot aside and further enquiry was directed to be 
made as regards those discharged. In the course of the further 
enquiry, the Afagistrate -ordered that the evidence of the convicted 
person could not be talum against the other two co-accused, as pro 
posed by the prosecution Held that the convicted person was, in no 
.sense, an accused per.son when tendered as a wntiiess, his appeal having 
been dismissed, and that the Magistrate’s order must be set asrde. 
70 P.L.R. 1004. F 

(d| Accused person convicted-^Go-accused discharged Discharge set aside— 
Examination of accused as witness not permitted —Revision. 

The Chief Court can in revision interfere with an order of a Magistrate 
refusing to allow an accused person, who had been convicted when 
two of his (to-acciised were discharged, to be examined as a witness at 
the trial of those co'accuaed, after the order of their discharge had 
been set aside. 70 P.Tj.R. 1904. G 

(4) Instances of such examination held improper- 

(a'f Whore two prisoners are tried together for different offences committed in 
the same trans iction. it is improper and illegal to take one prisoner 
from the dock, and examine him as a witness against the other 
prisoner. Ti CJ.Tj.R. 574 (575). H 

(5) Where an accused per.son jointly under trial with others pleads guilty and 
is convicted and sentenced, it is improper to take his evidence on 
solemn .ilhrmation as a witnes.s and to admit his examination as 
evidt noc in the case 11 B.H.C.R. 14G (148). I 

(c) It i.s illegal for a Magistrate to convert an accused person into a witness, 
except when a pardon has been lawfully granted to him under S. 347, 
Crim. Pro. Code. 1872. Where certain accused persons were not 
legally pardoned, heldf they couldhiot be examined as witnesses, until 
they had been acquitted, discharged or convicted and their evidence 
must he rejoeteJ as rtbsolutely inadmissible. 1 B. 610 (018). J 

(d) Certain accused persons were placed before the Sessions Cdurfc on a charge 
of dacoify. The first and the ninth accused pleaded guilty and were 
at once convicted, but their sentences were postponed till the end of 
the trial. They were taken from the dock, in the interval, and 
examined as witnesses. Fulton, J., held that the evidence of these 
witnesses was not*legally admissible against the other accused basing 
the rejection on the express provisions of S. 342, Cr. P.C., 1998. 

3 Bom. L.R. 437 (440). K 
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When more persons than one are being tried jointty for the same 
offence* {Concluded). 

EXAMINATION OF JOINTLY TUIED ACCUSP:D 
PERSONS AS WITNKSSES.---(Co/u•^^^de^^). 

(e) It was hold that an accused person could not be examined as a witness on 
behalf of another co- accused, because it is a principle of English Law 
that the jury, which has to decide on the guilt or innocence of the 
accused, <*arinot hear that person examined and cross-examined. 
Pajpie's c,7.se, L.K. 1 G.C.R. H19, cited in ’215 B. 2113 (‘ilfi). L 

(f>) Reason why accused, convicted but awaiting sentence, should not be examined 
as witness- 

The reasons why an accused p<irson, who has been convicted and is awaiting 
sontenco, should not bo examined a witness soem to bo similar in 
kind to, though dilLrcnt in dr^gree from, those which prevent his being 
examined after the trial has begun and before a convictiou or acquittal 
hny been arrived at , it is evident that, in many <;ases, an accused 
person, when awaiting sentence after conviction, eould not, with any 
freedom, give evidence as to the circumstances of the crinia ; and it 
docs not appear to be d^'sirable tliat he slmuld bo ooinpelled to do so. 

^ 3 Rom. L.R. 137 (140), per Pulton^ -/. M 

(6) Joint trial —Improper course. 

It is not ft proper eoiirso, where two persons are being tried, to allow a witness 
to say, “they said this,” or, “they .said that,” or, “the prisoners 
then said." It is certainly not at all likely that both the persons 
should speak at onco, and it ih the right of each of them to have the 
witnes.s roquirevl to depose as nearly as possible to the exact words he 
individually used. 0 A. 509 (519) (P.B.), i>cc Straight y C.J.; cited in 
4 fi.B.R. 110 (119). N 

2.—“ And a confession made by one of such persons."' 

L— CONFESSION. 

(1) Term ** confession to be interpreted siyictlg for purposes of section. 

For the purposes of S. 30 of the Kvideucc Act, the term “ confession " must bo 
interpreted in a strict .sense; such confessions must be confessions of 
guilt or confessions of facts, winch constitute, in law, the offence 
charged. 1 L.B.U, 133 (130). 0 

(3) “ Confession " within S. 30, meaning of. 

A confession within the meaning of S. 30 is a full and unqualified admission of 
guilt ou the part of*the person making it and of a character to justify 
his conviction upon it. Whore such statements arc not of the nature 
above described, the statement of a person jointly tried with another 
for the same offence cannot betaken into consideration against such 
other person. 1 A.W.N. 20, foUoudng 2 A. 444. . P 

(3) Statement must amount to confession on the maker’s part. 

{a) Before a statement can be taken into consideration against a fellow prisoner 
under S. 30, it must amount to a confession on the part of the maker 
in respect of the offence with which all are charged. 5 Art. 

232. Q 
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2,—** And a confession made by one of such persons.”— {Contimied). 

1.— CONFESSION.— (Contomcd). 

(6) Although a confession may be accepted for what it is w'orth against the 
person making it, yet if it does not amount to such a confession of his 
own guilt as is contemplated in S. 30 of the Indian Evidence Act, it 
could not be taken into consideration by the Court as against the 
other persons being tried with him. Rat. Unrep. Grim. Cas. 84. • R 

(c) An accused ought not to l)e convicted where the only evidence 

against him is the confession of a co-accuscd and circumstanti&l 
evidence which, although true, would not itself support a conviction, 
especially whore that co-accused’s statements do not amount to a 
confession. G O.G. 204 (209), following 4 O.C. 69 (70). S 

(d) Held that the statement made by an abettor jointly tried, before a 

^lagistrate, with tho.se with whom he abetted must not be applied 
against prisoners other than himself, further than those same 
statements amounted in themselves to a confession of guilt on his part. 
19 W.R. 16 (23) Or. T 

(«) When the statement of an accused person containing exculpo.tory matter 
and muter inculpating others, which, taken with the other evidence, 
might establish an offence against him, is to be used against those 
jointly charged and tried with him, it must be a confession in its strict 
.sense. Its inherent quality must be that of a confession. 10 B.H.C.K. 
497 (500). U 

(4) Admission) as distinguished from confession, not admissibie against co accused. 

An admission, as distinguished from a confession, is not admissible under 
S, 30 ‘ as against such other person,* but only against the person who 
made it ; though it may implicate the former fully in the commission 
of the crime charged against both. ’ 6 M.L.J. Art., p. 104, ref^-rring 
to N.W.P. 213, as wrongly decided. Y 

« 

(5) Here statement not admissible against co-adcused. 

The mere statement of a co-accusod [lerson, as distinguished from a confession, 
cannot be used for or against another co-accused person. 39 P.R. 
1888 (Cr.) W 

(6) Statement of person jointly tricd--Court not holding him guilty— Effect. 

The statement of a person jointly tried with others for the .same offence is not 
made less an admission regarding all that the person knew about the 
offence affecting himself and the other persons, merely by the fact of 
the Court not holding him guilty of the offence with which he is 
charged. 5 N.W.P. 213. X 

(7) Judicial and extra-judicial confessions. 

8. .30 makes no distinction between judicial and extra-judicial confessions. 

6 0.0.321(327), 

(8) Effeot^f S. 10, being limited by S. 30, on such confessions. 

If the provisions of S. 10 are limited by those of S, 80, they are so limited in 
the case of extra-judicial, as well as judicial, oonfesBions. 6 0«G. 821 
(327). Z 
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And a confeasion made by one of such persons.** --{Continued). 

1, — CONFESSION. — {Continued). 

(0) Confession of oo-aooused and aooompllce’s evidence are different. 

(а) Confessions made by accused persons at a joint trial cannot be treated as 

the evidence of accomplices against one another. Eat. Unrep. Grim. 
Cas. 370. A 

(б) The confession of a co-accused cannot, though it may be taken into 

consideration under S. 30 of the Indian Evidence Act, be treated as of 
the same value as the evidence of an accomplice taken on oath or 
solfeinn afTirmation, and tested by cross-examination. Bat. Unrep. 
Grim. Gas. 456. B 

'(c) The confession of an accused *porsoii, implicating a co- accused under S. 90 
of tne Evidence Act, is not the same thing as the testimony of an 
accomplice referred to in S. 133 of the P^vidence Act. 9 C.P.L.R. 35 
(Gr.) C 

>{d) The confession of a co-accused under the provisions of S. 30 stands on 
a perfectly different footing from the testimony of an accomplice. 
0 C.P.L.R. 37 (Gr.). D 

{o) Where co-prisoners make confessions, their statements stand upon an even 
lower footing than accomplice evidence. 4 G. 483 i49G) (F-B.). E 

4J) The confession of an accused person jointly tried with another was held 
not to be entitled to even as much consideration as the testimony of 
an accomplice, examined on oath and subject to cross-examination. 
10 B. ‘231 (233). F 

(g) The difference between the confession and the testimony of an accomplice 
has been pointed out in 10 B. 231 and 4 C. 4vS3 (F.B.). Rat. Unrep. 
Grim. Gas., p. 40G. B 

>(/^) An accomplice, when under examination as a witness for the p’-^secution, 
is placed upon his bath, and if he gives false evidence, is liable to a 
prosecution, and the pardon which has been conditionally given him 
may be ^^ithdrawn. Yet, no Judge would act on the uncorroborated 
evidence of such a witness. L.B.R. (1872-1892), 388. H 

{i) The confessing prisoner is in a position very different from that of an 
accomplice. His statement is not made upon oath, he runs no risk of 
incurring a penalty if his statement is not true ; he gain.s no reward 
for a truthful statement. If, then, the approver cannot be relied on 
without corroboration, much more is corroboration necessary in the 
case of one prisoner implicating another, L.B.R. (1872-1892), 388 
(389). 1 

(10) Confession of co-accused Is not substantive evidence. 

A confession of a co-accused under the provisions of S. 30 of the Evidence Act is 
not in itself substantive evidence. The Oourts may not start with it 
as a basis, proceeding to inquire how far it is corroborated. It can be 
used only in a subsidiary manner in connection with the substantive 
evidence adduced in the case. It thus stands on a perfectly different 
footing from the testimony o! an accomplice, under S. 133, Evidence 
Act. D C.P.L.R. 37 (Or.). J 
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2.-** And a confession made by one of such persons^** —(CvntDiuci). 

1. -CONFESSION 

(11) Testimony of accomplice is strictly substantive evidence. 

The testimony of an aoeoiuplice is substatitive cvideuco in the strict .sense of 
the term ; a conviction may legally proceed upon it without corrobora- 
tion, though the general practice ol the Courts is to roiiuirc corrobora- 
tion, because a presumption naturally arises against such eVirlonce 
from its tainted character. Whether corroborated or uncorroborated, 
it may form the basis ol a conviction. It is entirely otherwise with «rhe 
confession of a co-accused. 'J CJMj.K. :17 (Cr. ). ^ K 

(12) Confession of co-accused where proved equal to evidence of accomplice- 

The eoufesbjon of a co*.iceused, if prored, is, .it best, the evidence ot an accom- 
plice, and illustration (b) to S. Lid, Kvideuco Act, indicates, at any 
rate, what value ought to be placed upon such evidence. ‘iC.VV.N. 
741) (750). L 

(13) Confessions of co-accused no better than approver's evidence. 

The confessions made by prisoners implicating persons other than theuisolves 
arc of no higher value, and indeed are of less value, than the evidonco 
of an approver, for, while a prisoner under Inal lias the advantage of 
cross-examining the approver, the statement of his fellow prisoner is 
subject to no such test , nor is it given under the s.inclion of a vjleinu 
affirmation. 2 Weir 712 (744). M 

(14) Confessions of co-accused and approver’s evidence are tainted. 

The evidence of an approver and the coufessiun.^) of some of many aceu.scd 
persons must be regarded as tainted ; because, from the position 
occupied by the persons, making them, they arc not entitled to the 
.same weight as the evidence of an independent witness. 10 (J. 970 
(975). N 

• 

(15) Statements held to be confessions- 

(а) Whore the co-accuscd made a statement imputiug the actual killiiig lo tlie 

first accused, hut admitted only being present and assisting, his state- 
ment was held to be a confession, and ho was convicted upon it. 
21 W.R. G9 (70) (Cr,). 0 

(б) Inculpatory statement short of an actual admission of guilt, but from 

which an inference of guilt may be drawn, are within the meaning and 
import of S. ‘10. 5 M.L.J. Art., p. 19. • P 

(IG) Statements not held to be confessions. 

(a) The statement uf an accused person jointly tried with anoth(3L' was hold to 
be no sort of evidence against the other, under S. 30, for, it was not a 
confession, it did not aniount, in any souse, to an admission by the 
accused himself that he was iu any degree guilty of tlio olTcnco charged, 
but flimfily an endeavour, on his part, to explain his own presence on 
the occasion, in .such a manner as to exculpate himself. Auy mention, 
made by him in such a statement, of other persons having been 
engaged in the riot, for which they were all charged, was held to be 
altogether irrelevant and not evidence against them either under S. BO, 
or otherwise, fi G. 279 (282). g 
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2.—“Aud a confession made by one of such persons.”— (Conlimwd). 

] (Continued). 

(b) Certain statements made by an accused person were held not to satisfy tlio 

requirements of S. BO of the Evidence Act and that they were not 
confessions in the sense of that .section. 2 A. 44^ (440). R 

(c) Where an accused person’s .iccouiit of the transaclioii of a dacoity was in 

no sense a confession, but, on the contrary, the accused deprecated 
altogether any guiltv knowledge, and .sought to dear himself at the 
» expense of his co-prisoners, it was bold that his statement should have 

barl no sveiglit against the rest of the accused. 1 A. bin, follmointj 
2 A. Ill and 10 JB.L.R. 453. 8 

{d) A number of persons jointly tried for murder made statements before a 
Mttgistrd to disavowing alt complicity in the murder and directly fixing 
the guilii of the crime on their co-accused. The Sessions Budge, 
seeing fhat the pro.^ecution evidence would ho totally irisufiicient by 
itself to establish the charge, convicted some of them, taking into 
consideration the statement of the accused against their accomplices. 
Held that the statements were inadmissible in e\idcnce under S. 30, 
as they did not amount to a confession. 1 A.W.N, 135, folloudivj 10 
H.L.tt. 453, 455 ; 2 A. 44 1 and 0 C 27!). T 

' (e) Where, looking at the statement of the pnsouor as a whole, it appeared 

that it did not amount to a cunlessiou and was no more than a sUte- 
nieiit liy a person who admits hiiving witnessed the perpetration of a 
crime, hut denies hH\iug participated in it and alleges having protest- 
ed against it, it Wvas hold to lie admi.«sil)lc in evidence. 7 A. 04(J (GU)).U 

(/) Where some of the accused pcl^'^ons jmule certain statements not admitting, 
but denying, their participation in the commission of any crime and 
incriminating a co-accused, held that those statements were not con- 
fessions and wore inadinissilile in evidence and that they could not bo 
taken into comsidoratiou against a co-accuscd person, under S. 30 of 
the J<Widence Act. 2 A.lj.J, 53 ~2 Cr. L.J. 22, » Y 

(7) The dead body of a boy wa‘< found buried under the wall of a woman’s 
house. S, who was suspected of the murder, absconded. This woman 
was examined asla witness under S. 104, Gr. P.C., and deposed that S 
had committed the murder. Subsequently, she and S were tried for 
the murder, 'rho woman withdrew her statement alleging that she 
was coerced into making it. J{eld that her statement was not a 
confession of guilt by her, that it was not adiunssible in evidence 
against S, as she was not a witne.ss at the trial, but a co-accu.sed, and 
that her conviction was bad. 2 A.E.J. 100-^2 Or. 59. W 

{h) Where the inherent qualiiiy of the statement made by an accused person 
was not that of a oonfession, hcM that it could not be used against 
the other accused and ought not to have been laid heforo the jury. 
10 B.H.C.R. 497 (600). X 

(i) The statement of a person, who said he went with the rest of the accused 
to the scene of offence in pursuance of a preconcerted arrangement for 
the purpose of beatiug the deceased but withdrew before the actual 
perpetration of the murder, and strove to dissuade his associates from 
beating or killing the deceased, was held not to amount to a confession, 
and, hence, to bo inadmissible against his associates. (Ibid,) Y 

2631 63 
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2.—*^ And a confession made by one of such persons. (Cow tiwiifid). 

1. — CONFESSION. — {Coiitimtdd). 

(17) ConfeBBions to be admiBsible must be voluntary. 

A confession to be admitted at all in evidence must be proved to have been made 
voluntarily ; and when it is admitted in evidence, it has to be dealt 
with lilce any other piece of evidence, and acted on only if it is 
believed to be true. Rat. (Jnrep. Grim. Gas. 952. * Z 

(IB) When confesaion may be held to be true. 

Where a confession appears to be made voluntarily, and where it agrees with 
all the circumstantial evidence in the case and tlfe account contained 
in it is not au improbable or unlikely one, the confession can be 
accepted as true. Rat. Unrep. Grim. Gas. 867. A 

i(19) ConfeBBions under inducementt 

(а) The accused, who was charged with the offence of murder, had made two 

confessions ; the first before the First Class Magistrate of Junnar, and 
the second before the Committing Magistrate. On his trial before the 
Court of Sessions, he retracted the confessions and alleged that he 
was beaten by the police and that the confessions were caused by 
inducement offered by the police. Hold that, for the proper disposal 
of the case, it should have been determined whether the confession 
was first induced by the illegal promise to which the Police Patel 
deposed, and whether that inducement still existed, or had been 
effeotaally dispelled when the ^lagistrate recorded the confessions. 
If such inducement had been given, and had not been effectuallj’^ 
dispelled until after the respective confessions had lieen recorded, it 
must be held that they were inadmissible. Rat. Unrep. Grim. Gas. 
245. B 

(б) Where it was objected that a confession was not receivable in evidence as 

some inducement was held out by the son of a Village Magistrate, 
who was styled acting Village Magistrate, a person in authority, to 
the prisoner in order to obtain such confession, held that the confes- 
sion was receivable in evidence, it not having been caused by any 
inducement sufficient to give the accused person reasonable ground 
lor supposing that, by making it, ho v/ould gain any advantage or 
avoid any evil of a temporal nature in reference to the proceedings 
against him. (S. 24). 2 Weir 733, following Ilex v. Court, 7 C. & P. 
486. C 

(c) Where a Magistrate held out to a prisoner, who had already confessed, the 
inducement that, if he should make a further confession, he would be 
admitted as an approver, his conduct was held to be most improper. 

2 Weir 137. See, also, the rullpgs on 8. 164 in 2 Weir 136, Or. Ap., 
No. 565 of 1885 and 2 Weir 137, Referred trial No. 2 of 1886. D 

(20) Duty of Judge to inquire into alleged tutoring. 

Under S. 298 of the Code of Criminal Procedure, it is the duty of the Judge, 
at his discretion, to prevent the production oynadmissible evidence 
whether it is or is not objected to by the parties ” ; and also “ to 
decide upon all matters of fact, which it may be necessary to prove in 
order to enable evidence of particular matters to be given.” The 
Judge ought, therefore, to have made some inquiry into the ^legation 
of the prisoner about the tutoring, which, he said, had roBUlted in 
his confessions. Rat. Unrep. Crim. Gas. 245. B 
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a confession made by one of such persons.* *--(Qontii%ved). 

1.— CONFESSION.— 

(21) Statement of accused made to police. 

Where evidence was given of a statement made by a prisoner to a police 
constable, held that the statement should not have been admitted in 
evidence. 1 M. 163 = 2 Weir 740. F 

• 

(22j Confessions not to be treated, on the mere record, as conclusive of them- 
selves. 

The Courts, being well aware of the safeguards with which the law expressly 
surrounds the action of the police, arc bound to approach confessions 
in the same spirit as the Legislature, and to rememlicr that these 
intended safeguards would become little better than pitfalls, if the 
confessions were treated* on the mere record, as conclusive of their 
own validity. Rat. Qnrep. Grim. Gas. 2.54. 0 

(23) Confessions leading to discovery of things connected with crime. 

{a) Where an accused person was promised by a constable that she would be 
released if she pointed out the jewels belouging to the deceased, whom 
she was charged with having murdered, Jteki that the pointing out of 
jcw'cls by the prisoner after that promise was a relevant fact legally 
admissible in evidence, though, owing to the improper inducement, 
her sentence was commuted to transportation for life. 2 Weir 736 
(737). H 

(t) An accused person stated that he received Rs. 65 as his share of the money 
obtained by the murder of Kon Min, in which he was concerned, and 
that he gave Rs. 6 to his wife, and buried Rs. 50 under a water-pot 
stand, but that, when the police came, he was frightened and told Po 
Sin to dig up the Rs. 59 and give them to Kyaw Din. In conse- 
quence of this statement, Rs. 55 were obtained from Kyaw Din, and 
Rs. 4 from below the water-pot stand, where Po Sin had left them. 
Rs. 6 bad been .already obtained from appellant’s wife befor^ho con- 
fessed. Held that that part of the statement, which related to the 
Rs. 6 and the part relating to the accused having been concerned in 
the murder of Kon !MiiJ were admissible in evidence and that the 
ac*cu.sed’s statement, that Rs. 65 or Rs. 59 was money which he got 
from Kon Min as part of the produce of the robbery* w'as as clearly 
inadmissible under S. 27, Evidence Act, as the statement that he was 
concerned in the murder. 5 Or. L.J. 300 (304) = U.B.R. (1906), 
Evidence, 8. I 

(c) Where several mahas'-sirs setting out confessional statements were drawn 
up after the discovery of various items of property, in a case of house- 
breaking, setting out cDnfessional statements* and adduced in evidence, 
it was held that they could not be proved at all, having been made 
to the police and not relating to the discovery of the property, within 
the meaning of S. 27 of the Evidence Act. 7 M. 102 = 2 Weir 740. J 

(24) Confession Induced by false allegations. 

A confession induced by false allegations is irrelevant even if it be true. Rat. 
Unrep. Grim, Gas. 153. But see infra and c.ases under S. 29, supra.K 

(25) Confession induced by deoeit. 

A confession, otbecvvisc voluutiarly made, is not inadmissible, merely because 
it was induced by deceit. Rat. Unrep. Grim. Gas. 756. L 
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2^ - **And a confession made by one of such persons.** —{Continue'f). 

1 . ( ) N KSS I O N -( Co}di n n ed) 

(2()) Suspicious and improbable confessions. 

Whcrti ;i cDJifcshitHi is <l suspicious? one and {grossly mipmli.iblc m cei'ti.iin pai Ls, 
it must alLo^ethoi bo .set aside. 17 P.W.R. J5X)7 (Gi.) GO.L.J. lll.M 

\27) Confession not to be expanded 

A cotifes.v^ion cannot Ik* expanded or extended to niiUe it aviiilable tor incnnii- 
natiii}^ ix'rson.s other than tlie confossmij; accused. 17 I'.W.R. I'.iOT 
(Cr.) 4 Cr L.J. 141. ^ N 

I 

(28) Confession to be taken as a whole. 

(a) A con1er.si«ni must be taken a.s a whole and coIJ.^idei•^’d along with the 
•admitted lacts of l.he 0 :<,s&, and the accii.^ed must l>e judged hy his 
whole conduct. Itsit. I'nrep. Grim. Gas. ;170. 0 

(/>) It is the practice of the High Court ol Hoiatay to deal with cuufessinns in 
connection witli all the facts ot the particul:ir tase , and, while not 
Ignoring tlie diOiculties that surround ivtiacltKl i;('.nfessions, it has not 
avoided these difUcul ties hy applying any stringent rule. Rat. Uiirep. 
(h’lin. Gas. 710; I'cfcinnj /oil 13 11 G. 107 ; and Gnm JtuL 22 of IHSO P 

(20) Duly proved confession requires no corroboration. 

(а) 'Phere is no rule of law which requires a duly pro\td confession*' to be 

corrobumted and the llombay High Court lias never laid down a rule 
of practice or prudence such .is lia'> been apparently adopted by thc 
learned Judges of Madras. (10I\I. 2J>/> and 12 M. 12S), Rat. L’nrep. 
Grim. p. 71!) (720). Q 

(б) Whttii a confession has ht*en made in the manuer rei[Uirod by law as a 

condition of admissibility, and when Ihero i.s nt) .suspicion of cruelty 
or improper mduueiuont, Jind it is tmply sufhciout to prove the guilt 
of the accused, it may be .irceptcJ as conclusive in itself without 
material corroboration. Rat. Unreal. Criiu. Cas. 4G;3. R 

\ prisoner may be convicted on his own confession without ;iny coiToborat 
mg evidence, even when a confession is retracted. If a Judge bolioves 
that that cimfe.ssiou contains ;i true account of that prisoner’s connec- 
tion with the crime, he i.s bound to act, .so far as that prisoner is 
concerned, on the confession which lio behoves to bo true, i .\.1 j.J. 
:J10 A.W.N. (1907), 14()-.5 Cr.G.J. 900 ‘29 A. t;34. S 

(30) Confession of being present at niurdei* not sufficient for conviction. 

A confession hy an accu.sod of his mere presence at a murder, ,i.s ;i neutral 
onlooker, is not, iii the absence ol any other ovideiioe, .suflicient to 
convict him of that murder. Hat. Uiirep", Grim. Cas. 771. T 

(31) General rule about retracted confession^- 

(a} It IS a recognised rule of the law of evidciico that a retracted confession 
may be used against the person in.ikmg it, but nob against otber.s 
accused jointly with him. 28 R.W.R. 1907 (Or.). U 

(6) A retracted confession should carry practically no weight as against a person 
other than the maker ; it is not made on oath, it is not tested by cross- 
examination, and its truth is denied by the maker himself, who has 
thus lied on one or other of the occasions. The very fullest corrobora- 
tion would bo neoessary iu such a case, far more than would bo 
demanded for the sworn testimony of an accomplice on oath. 28 0. 681> 
1690). Y 
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2. And a confession made by one of such persons -"{Continned). 

I.— CONFPISSION. ~ (Contimiedl 

(r) Stateineiita of accomplices, co-pnaonera, who may not be cross examined 
and who may have motives in telling lies against the other co-prison- 
crs, cannot be accepted as the critorion of guilt or innocence of the 
accused, especially in a capital case and where they have retracted 
their stones. UaU Unrop. Grim. Gas. 771. W 

<‘32) Confessions retracted->Allegation of improperly extracting them- Enquiry. 

{a) Where a, conhission is siihscqucntly retracted and the police me alleged to 
have ^mproporjy extracted the confession, some step at least should lie 
taken to test the truth of the charge against the police, and it is 
unsafe fo convict upon such ciuifessioii alone. -0 A.W.N. 1221 X 

(6) It IS obviously •imjiort.int that, in cases where a retracted confession is the 
evideiicts /I'Jiicfly relied on by the prosceutiou, not only should the 
Court be salistiod as to the falsity of any allegations as to improper 
pressun* by the police, but should use evi'ry reasonable effort to 
aseortain Lcj what extent, if any, the details of the eonfessions are 
corroborated. Uai.. Gnrep. Grim Gas. 242. Y 

1 ) Unsafe to convict accused on his retracted confession. 

it is not safe to (‘oijvict an .ici.used person on his retracted confession Htanding 
b\ itself unoorrohoiated and the production by an accu.sed person, 
while in the hands of the police, <)f a thing unconnet'tod with the com 
iiussifjn of the crime, is not admissible ni evidence against him, 

:5 IWV.H. 1907 (Or,). Z 

(M) Retracted confession not valueless -If true, it may be acted upon 

(a) Where vin accu-,«d jierson’s confession is retracted, it does not bei‘oine use- 
less as evidence of liis guilt, but the (k)url trying luni should consider 
whetliei it IS jiioperly proved and cniusistent with the evidence in the 
case believed by the Court to be true, and, if it be so, the Court should, 
despite its retractation, act upon n. IH A.W.N. t»9. ,i A 

(/;) Whore a Judge believes that a confession made by a pri-.ouer, although 
suhseiinontly witlidiawn, contains .i tiue, account of that pri.sonor’s 
coiiUGcLiOM w'ltl) the. crime, the ffudge is bound to act, so far as I hat 
prisoner is concerned, oil that confession, which he believes to be true. 
20 A. 13:3 (131). B 

<3.0) Statement before Magistrate subsequently retracted not substantial evidence 
for prosecution. 

It never was the intehtion cd the fiCgislature that the substance of a statement 
before a ^lagistrate, w'hen retracted and repudiated, should be used 
by the prosecution as substantial evidence of the allegations made in 
it. ‘22 A. 445 (447). C 

^36) Statements made by accused on different occasions. 

Where an accused makes a confession before one Magistrate, and again 
oonfesse.s before the Committing Magistrate, it- is not open to the latter 
to road to the accused his statement before the former Magistrate and 
to ask him if it was true ; in such cases, it is very desirable to test the 
value of statements made on different occasions by taking them fully 
and in detail and seeing in what respects they agree and in what 
particulars they differ. Rat. Unrep. Grim. Gas. 153. D 
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2.--** And a confession made by one of such persons-**— (Coittinmd). 

I CONFE S SION ;mecZ) , 

(37) Statement of accused to whom pardon is illegally tendered. 

A pardon v/as tendered to a person alleged to have been concerned with others 
in certain offences, none of which was exclusively triable by a Court 
of Session, and such person was examined as a witness in the* case. It 
was held t|iat the tender of pardon to such a person and his examina- 
tion ns a witness were illegal and not authorised by S. 347, Cr.f.C., 
1872, and that, not being liable to be examined on oath, his evidence 
was in<admisbible,fand that the statement made by him was irrelevant 
and inadmissible as a confession. 2 A. 260. E 

(38) Failure of Magistrate to record the fact of accused being in custody— Effect. 

The omission of the Magistrate, before whom a corrfession is made, to record 
the circumstance that the accused was not then in the custody of tho 
police, cannot invalidate the confession, if tho requirements of the 
Criminal Procedure Code are complied with by the Magistrate when 
he recorded them. Rat. Unrop. Crim. Cas. 534. F 

(30) Accused being in police custody for a long time Admissibility pi his 
confession. 

A confession, under S. 164, Cr, P.C., 1882, made to a Magistrate other than 
the Committing Magistrate, if tendered on the part of the Crown, 
cannot be rejected on the sole ground that the accused had been a 
long time in the hands of the police. Rat. CJnrep. Cr, C., p. 720 (721). 
See 25 B. 543^3 Bom. L.R. 122. Q 

(40) Duty.of Judge where confession is unsupported by evidence of witnesses. 

Where a confession is not supported by the evidence of witnesses, a Judge must 

« examine very carefully to see whether it gives those details which 

indicate that it is a natural narrative of what took place in the presence 
of the mau making it, not at variance with any evidence in tho case 
which is believed, and is not merely a parrot-like repetition of a story 
put into the man’s mouth. 20 A. 138 (134-5). H 

(41) Accused making different statement before Magistrate and Sessions Court- 
Statement before Magistrate relevant against him. 

The fact that an accused person, who has been ^tmined by tho Committing 
Magistrate, makes other and different statements, in his examination 
by the Court of Session, doe% not make his statements before the 
Committing Magistrate no evidence. On the contrary, such statements 
are still evidence and may be used against the accused. 1 A.W.N. 89, 1 

(42) Practice of taking prisoners before Magistrates not having Jurisdiction. 

The practice of taking prisoners before Magistrates not having jurisdiction 
in the case, for the purpose- of getting a confession, is not generally 
desirable. It is still more objectionable to send prisoners before 
different Magistrates, each of whom would have imperfect knowledge 
of the matter from only taking one or two examinations. Bat. Untep. 
Grim. Cas. 254. J 
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And a confession made by one of such persons.* {Continued}, 

, 1.~C0NFESSI0N.— 

( 43 ) Objection to a4lml68ibility of confession not taken in Court below. 

WliGrc a confession was objected to on the ground that it was improperly 
received into evidence by the Lower Court, the High Court declined to- 
disturb the discretion exercised by the Lower Court on the grounds 
that the objections now advanced could -well have been advanced 
before the Lower Court, and that there was nothing improper on the 
,i facts of the case in tho Lower Court’s admitting the coufessious. Hat. 

Unrep. Grim. Cas. 1G3. K 

2.— MADE. 

(1) How section should not be read. 

S. 30 of the Indian Kvidence Act is not to be read as it the words “ at the trial ” 
were inserted after the word “ made ” and tho word “ recorded ” 
substituted for the word “ proved.*’ Rat. Unrep. Grim. Cas. 610. L 

(2) Co-accu8ed*s confession need not have been made in presence of accused 
against whom it is used. 

(a) S. 30 of the Evidence Act provides that, when a confession made by one 
prisoner is proved, it may be taken into consideration against any 
other person jointly tried with him, but it is not enacted that tho 
confession must have been made in the presence of that person. 
2 Weir 746. H 

(h) In order that a confession may be admissible for tho purposes of S. 30, it 
is not essential that it should have been made in the presence of the 
other prisoners against whom it is tendered in evidence. Sec 6 M.L.J. 
Art,, p. 83. N 

(r) For the confession referred to in 8. 30 to be admissible, it must be proved 
that the person or persons against whom it is sought to use it arc on 
their joint trial, together with the person proved to have made it, but 
It is not necessary that such confession should have been made during 
the joint trial, or even in tho presence of the poreons against whom it 
is sought to bo used. 14 A,W.N, 11, referring to 0 B. 124. 0 

(3) Confe88ion may be made at any time for purposes of S. 30. 

A confession duly made, at any time, by one of several accused persons who 
.are under trial jointly for the same oifonco, can be taken into 
consideration, under S. 30 of the Evidence Act, as against the other 
accused persons. Rat. Unrep Grim. Cas. 510. P 

(4) Ckinfessions made in absence of oo-aocused. 

Confessions of some, of a number of, accused persons made in the absence of 
tho others, were held to be of no weight as against the latter. 
10 C. 970. Q 

(5) Confession may be made at any time before trial, whether made before or 
after aocasation or charge. , 

Confessions made at any time before trial are relevant under S, 30, whether 
they are made before or after being accused or charged witli an 
o06noe; the section itself shows no restriction such as that the 
oonfession should be made after accusation or charge. 6 M.L.-T. Art., 
p. 88, referri^ig to 4 C. 483 (P.8.> and 14 Ind. Jur. N.8. 616, R 
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2,- **And a confession made by one of such persons.'* -{Concluded), 

2.— MA DE.- (Cone hided), 

(6) Safeguard contemplated by Legislature exists In the case of such confessions. 

A confesHion maJo before accusation or charge is within the section, as the 
safeguard, allegod to be its basis, exists independently of the time of 
inakin*; the confession, whether before or after accusation or charge. 
« l.J, Art., p. 88. S 

(7) But confessions must be made by accused tried at the '<anie time. < 

S. 80 of the Evidence Act, which alone makes tlic confc-tfsioii of one prisoner 
evidence, in aii}-^ degree, against per.sons other than the man who 
niride the confessions, applies only to cases in which the confessioriK 
are iii idc by piisoners tried at the same time with the accused person 
agani'-t whom the confessions are used 21 W.K. (Or.), (>5 (00). T 

3. *' Affecting himself and some other of such persons. ** 

(1) Confession can be relevant against person other than maker only so far as 
section permits. 

Though, svlnnc apiis<jner, charged with abetment, jointly tried with those, 
whom lie abetted, made a long detailed statemenl of what he knhw of 
the case, every word of it might he taken and acted upon as against 
hinisclf.it was only admissible against tlic ')bber prisoners, whether 
for the puipose of corrnhoratioii of an aceomplic-e’s testimony or other 
wise, so fai it made available by S. 30 lO W.K. Ih' (23) Cr. U 

(2) Test intended to be applied to statements of accused used against another co- 
accused. 

'I'he test i.liat S. 30 of the fCvidenee Act mtendod should ho applied to a state- 
incut of one pri.sonor proposed to be used in evidence as against an- 
other IS to see whether it is sufficientlln itself to justify the conviction 
of tlie person making it of (hr offence for whii'h he is jointly tried with 
the other person nr persons against whom it is tendered ; that is, the 
confessing piisoner must tar himself and the person or per, sons ho 
implie.ite.T wilh one and the same lirush. 2 \. 444 (446). Y 

(3) Self Implication affords guarantee of truth of confessions implicating others. 

(a) It i'> this ini plication of, himself b\ the confessing person which is intended 

by the Legislature to take the place, as it were, of the sanction of an 
oath, or rather winch is snx>posed to serve as some guarantee for the 
irutli of tlie accusation again.st the other. 19 W.R. 67 (Cr.). W 

f 

(b) The principle underlying the section seems to be thiit, when a person makes 

a confession involving himself and others, some guarantee (or the truth 
of the criminal implicatii>n of others is afforded by the fact of self- 
implication. 5 M.li.J. Art., p. 219. X 

4) CqnfesBions exculpating maker lack this guarantee. 

Confessional statements exculpating the mcaker, but inculpating his fellow- 
prisoners, lack the sanction of an oath, or of that substitute for it, 
vtt.j implication of the maker on the charge for which all the accused 
are tried. See 19 W,R. (Cr.), 67. Y 



S. 30] Act I of 1872 (indiam evidence act). 603 

Affecting himsetf and some other of such persons- *'—{Contiftwd), 

( 6 ) liiterpreta|ion of Boction. 

S. 80 must be interpreted to mean that the statement of fact made by the 
prisoner, which amounts to a confession of guilt on his part, may be 
taken into consideration so far, and so far only, as that particular 
statement of fact extends, against the other prisoners who are being 
tried, as well as himself, for tho offence which is thus confessed. The 
two illustrations given to this section bear out this view. 19 W.E. 
(Cr.), 16 (23). Z 

(6)*ln8tance8 where confessions were held to require implication of maker sub- 
stantially to tlAs same extent as the rest. 

(a) Before a confession of a person jointly tried with the prisoner can be taken 
into consideration against him, it must appear that that confession 
implicates the confessing person substantially to the same extent as it 
implicates the person against whom it is to be used in the commission 
of the offence for which the prisoners are being jointly iried. 19 W.R. 

(Gr.), 67. A 

\0) Confessions which are made use ot in S. 30 can only be used so far as they 
make the confessing prisoner guilty of the offence for which all are 

being tried. 23 W.R. (Or.), 21. B 

^c) The statement of one prisoner cannot be taken as evidence against another 
* prisoner, under B. 30, unless the parties are admittedly in pari delictu, 

that is, when the confessing prisoner implicates himself to the full 
as much as his co-prisoner whom he is incriminating. 25 W.R. 
(Or.), 43. C 

{d) It is settled law that, before the confession of the accused can be taken 
into consideration against others jointly tried with him for the same 
offence, it must appear that the confession implicates the confessing 
person substantially to the same extent as it implicates those against 
whom the confession is to be used. 17 P.W.R. 1907 (Cr.) = 6 Or. 
L.J. 141. D 

^0) Before a confession of a person jointly tried with a co-accused caii bo taken 
into consideration against such co-accused, it must appear that tho 
confession implicates tho confessing person substantially to the same 
extent a.s it implicates tho person, against whom it is to be used, 
in the commission of the offence for which they are being jointly 
tried. L.B.R. {1893—3900), 7. B 

ij) " A confession to be admissible against co-prisoners must affect tho person 
making it substantially to the same extent as the others, but so long 
as it fulfills this condition, and provided the evidence adduced in 
corroboration relates not simply to tho general drift of the confessing 
prisoner’s story but to those partionlar points which affect tlio co- 
accused, the actual weight to bo attached to the confession must 
depend upon the circumstances of each case.” 29 P.R. 1880 (Or.). Per 
Battigan^ J. g 

(j) To render the confession of one prisoner jointly tried with another prisoner 
admissible in evidence against the latter, the confession must impli- 
cate the confessing person substantially to the same axtent as it 
implicates the person against whom it is to be used in tho commission 
of the offence for which the prisonei-s are being jointly tried. 8. C. 98 
(Oudh), 10 10 B.L.R. 463 and6B. 291; see, also. S.C. 168 

(Oudh), infrd, Q 


2681 64 
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J.— " Affecting himself and some other of such persons.**— (Continued),^ 

(/i) To rondcr the evidence of an accused person’s statements admissible in 
evidence against liis fellow prisoners, they must implicate that person 
substantially to the same extent as they implicate the persons against 
whom they aro to be- used, in the commission of the offence for which 
the prisoners arc being jointly tried. S.C. 153 (Oudh). H 

(i) If a confession substantially implicates to the same extent, the, person 
making it, as well as the other accused, in the offence for which they 
arc jointly tried, it is quite unnecessary to go beyond the actual 
confession to ascertain the object with which it is made. Rat. Unrep. 
Grim. Gas. 84. I 

(7) Statements exculpating maker and reducing his guilt not admissible. 

{a) Statements, however criminatin'g, which are made by a prisoner in self- 
exculpation, or to reduce his guilt to something lower than what is 
alleged against the others and against himself, should not be taken 
into consideration against anybody but himself. 2 A. 444 and 048 ; 

7 A. 64G ; 6 0 . 279 and 0 B. 288. J 

(5) Statements, made by some of the accused persons, not amounting to 
confessions, and in no way incriminating thorn, are not admissible 
against any others than those making them. 25 C. 711. K 

(8) Confession of co-accused, though admissible, should be independently 
corroborated. 

Where the confession of a co-accused is admissible, it is even then necessary 
that there should be its corroboration, which must be furnished by 
independent evidence and should inoriminate each accused individu- 
ally, in respect of the offence charged. 17 P.W.R. 1907 (Cr.)--C Or. 
L,J. 141, L 

(9) Confessions held inadmissible as not sufficiently implicating maker. 

Ja) Statements made by one set of prisoners incriminating the prisoners of the 
other party, who, although they wore tried together, were tried upon 
totally different charges respectively, whore each individual prisoner 
made a case for himself on which he was free from criminal offence, 
could not be taken into consideration, under S. 30, against the 
prisoners of the other set. 21 W.R. (Or.), 53. M 

(6) Where, in the statements made by some of the prisoners before the commit- 
ting officer, generally agreeing more or less with the deposition of the 
eye-witnesses, tlic person making the statement, while implicating 
some of his follow-prisoners, carefully exculpated himself, such state- 
ments were held not worthy to he considered as evidence under S. 30. 

25 W.R. (Cr.), 8. . . N 

{c) An accused person was offered a pardon, the conditions of which were 
accepted by him. On being examined, he described the details of the 
offence and named the prisoner as an accomplice. He afterwards 
withdrew his statement. Held that his statement was inadmissible 
against the prisoner. 5 N.W.P. 217. 0 

(d) Where an accused person, in every one of his statements, sought to fix the 
guilt on his co-aocused and to excuse himself, it was held that his so- 
called confessions did not implicate him to the same extent as they 
implicated the persons against whom they were proposed to be used. 

2 A. 444 (446), following 10 B.L.R. 463. P 
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J.— " Affecting himself and some other of such persons.* '---(Concluded). 

(e) Tb6 confession of one co-accused, where ho docs not substantially implicate 
himself to the same extent as he implicates the other co-accuscd, is 
not admissible, under S. 30, in evidence against the latter, but would 
be evidence only against the person who made it. Rat, Unrep. Crim* 
Cas. 370. Q 

• (/) An accused person made a statement before a Magistrate exculpating 
himself and inculpating his fellow-prisoners. Held that this statement 
, was not admissible in evidence against the others and could not be 

taken into consideration as against them under S. 30. Rat. Unrep. 
Grim. Cas. 430 (130), referring tu 10 B.H.C.R. 107 ; 10 B.L.R. 453 and 
2 A. 444. R 

(rj) In a certain case of murder^ it was held that the admission of accused 
persons jointly tried with another could be considered against him 
only wh£n those prisoners admitted having had some actual hand in 
the murder or made themselves out to be equally guilty with him. 
25 W.R. (Cr.), 13 (tl). S 

(10) Implication held sufficient. 

Where each accused person acknowledges having taken an active part in a 
murder, the implioation was hold to ,bo sutticicntly substantial to 
* warrant the use of the confession of one accused person against the 

other or others, if the confessions were voluntary and true. 3 Cr. L.J. 
312. T 

(11) Confessions exculpating maker and inculpating the rest. 

For instances of statements exculpating the maker and inculpating bis fellow- 
prisoners held to fall outside the section. Sec 19 W.R. (Cr, ), 16 and 07, 
10 B.H.C.R. 497 ; 21 W.R. (Cr.), 8 and 53 ; 23 W.R. (Cr.), 24; 25 W.R. 
(Cr.), 8 and 43 ; 2 A. 444 and GIG ; 0 C. 279 and 6 B. 288. See 6 M.L.J, 
Art., p. 241. U 

(12) Confessions implicating maker in lesser degree than his co-accused. 

For instances of confession implicating the confessor in a lesser degree than 
his fellow-prisoners. See 5 M.L.J. Art., p. 241 (referring to 8 B. 223). Y 

(13) Confession Implicating maker and other accused substantially to the same 
extent. 

For cases where only confessions implicating the confessor and his fcllovv- 
prisonors substantially lo the same extent \YOrc held admissible. See 
19 W.R. (Cr.), IG ; 19 W.R. (Or.). G7 ; 25 W.R. (Cr.), 43 ; 2 A. 444 ; 14 
Ind. Jur. N.S. 175 ; 10 B.H.C.R. 497 ; 2 A. G4G ; G C. 279 and 6 B. 288. 
Sec 5 M.L.J. Art., p. 239. W 

(14) Gonfessions implicating maker more than his co-accused. 

B'or confessions implicating the confessor more than his co-prisoners, in the 
commission of the offence charged against all, held admissible. See 

6 M.L.J. Art. 238, referring to 19 W.R. (Cr.), 57. 67 and 11 B.H.C.R. 
278. X 

4.—** Is proved," 

[1) Confession to be relevant under S. 30 must bei^rev^d. 

(a) No doubt S. SO of the Evidence Act allows a confession to be usod against 
another prisoner, although made in his absence, but it requires that 
such confession should be proved as against the prisoner to whose 
prejudice it is to bo used. 6 B. 124 (125). Y 
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proveii,’*— {Continued), 

(6) S. 30 requires that a confession made by one prisoner, which is to be used 
for the purpose of affecting another, must bo proved. 24 W.R. (Or.), 
42 (43). t 

^(2) Person against whom another’s confession is to be used entitled to demand 
strict legal proof of it. 

When a confession made by one person has to be used for the purpose of 
affecting another accused person, the person to be affected by it has u 
right to demand that it be strictly proved, and shown to have beeq in 
all essential respects taken and recorded as proscribed by law— -Or. 
P.C. 1872, Ss. 122, 345 and 34G. 24 W.R. 42 (43)* A 

(3) Term ** proved" refers Co confessions made beforehand. 

The word “ proved ’’ in S. 30 must refer to a confession made beforehand. 
Per Garth, C.J. 4 C. 483 (488) (P.B.) B 

^(4) Definition of proved.” 

The dolinition or explanation of the expression “ proved " is, “a fact is said to 
be proved when, after considering the circumstances before it, the 
Court either believes it to exist, etc." 4 C. 483 (492). Per Jackson, J. C 

(6) When Court should hold such confession as proved." 

The confession of a person jointly tried with others may be considered with 
the other evidence, and, if, m taking all together and considering the 
matter before it, the Court believes that the fact described did exist 
or that their existence was so probable that a prudent man ought 
under the circumstances of the particular case to act on the supposi- 
tion that they existed, a Court should then hold the events deposed as 
proved. 20 P.R. 1880 (Or.). Per Brandreth, J. D 

6 Effect of proving confession makes it evidence. 

(rt) It seems to follow, therefore, that if a relevant fact is proved, and the law 
expressly authorises its being taken into consideration, that is, 
c considered for a certain purpose, or against persons in a certain 

situation, the fact in question is “evidence" for that purpose, or 
against such persons, although the result has not been expressed in 
those words by the legislature; and being “ evidence,” it must be 
used in the same way as everything else that is “ evidence.” 4 C. 483 
(492). Per Jackson, J. E 

(5) Under S. 30, the confession of a prisoner which affects himself and some 
other prisoner charged with the same offence, becomes, when duly 
proved, admissible in evidence as against both prisoners, and must be 
so dealt with by the Court. 4 C. 483 (490). Per Garth, C.J. F 

(c) Where a confession is duly proved afterwards, it does not matter whether 
or not the other accused persons wore present when it was made. 

C M.L.J. 89, referring to 1 C. 65 and 6 B. 124, G 

(7) Course of proof is a question of convenience. 

If the confession made by one person jointly tried with another for the same 
offence is corroborated by other evidence, it matters not whether, 
proving the case at the trial, the confession precedes the other 
evidence, or the other evidence precedes the confession. The course 
of proof in such a case is a question of convenience for tbie 
prosecution ; and they have a right to bring forward the evidence 
in any order they may think fit. 4 C. 488 (491) (F.B.). Per 
Gafth, C.J. H ' 
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proved.**— (Omicluded), 

(8) Proved oonfesBion admieBlble, though withdrawn or denied. 

There Is nothing in S. 30 of the Evidence Aot to exclude, as against persona 
being jointly tried for the same offence, a confession made by one of 
the aooused and duly proved, simply because at the trial the confes- 
sion is withdrawn or denied. 1 L.B.B. 133 (186). 1 

(9) Irnegularlties which prejudice accused. 

The reception as evidence against an accused person of a confession which 
ought not to have been proved, and which is not in accordance with 
law, and the grounding of a case against him upon such confession 
are irregularities which seriously prejudice him. 24 W.R. (Cr.), 42 
(44). J 

(10) Confession held to be not proved. 

(а) A confess! on, was taken during the absence of the maker’s co-accused, when 

the latter had no opportunity of denying or even of knowing 
what their follow-prisoner said, that is, it was not even read over to 
them subsequently ; it was held that the confession could not bo said 
to have been proved. 6 B. 124 (125). K 

(б) The objection to the admissibility of the evidence of certain confessions 

taken and recorded by the Sessions Judge at the trial was not to the 
fact of those confessions having boon made at the trial, but to the 
circumstance of their not having been “proved,” owing to the fact 
that the Sessions Judge, when about to examine the prisoners, required 
each to withdraw from the Court till his turn for examination should 
come round. 7 C. 65. L 


j — ••The Court.** 


(1) “ CottPt/’ meaning of term. 

{a) In a jury trial, the word “Court” here means not Judge but Jury. Mark. 
Ev., p. 28, * M 

(6) The word “ Court ” in S. 30 must mean the Court before which the trial of 
the prisoner is to beheld, and, in a jury trial, must mean the Judge 
and Jury. The word “ Court” is not intended to mean the Judge and 
Jury as regards one portion of the confession, and Judge only, exclu- 
sive of the Jury, as regards the other portion. 4 C. 483 (490-1) (F.B.). 
Per Garths CJ. N 

(c) If a case is left to go to a Jury at all, the whole of the admissible evidence 
must go to the Jury, and, therefore, the word “ Court ” in S. 30 must 
include the jurors who are to determine on the evidence. 4 C. 483 
(496). Per Ainslie, 3. 0 ^ 

{d I The word “ Court ” in S. 30 meant only the .Judge, and not the Jury. Queen 
V, Narain Tel, 27th May, 1875 ; cited and overruled in 4 C. 483. P 

{e) And the statement of a person jointly tried with others for the same offenoe 
in a case tried by a Jury should not be put before the Jury. {Ibid.) Q 

(2) «'Coavt’MnSi.24and28. 

The word “ Court ” in Ss. 24 and 28 refers clearly to the Court in which the 
oonfossidn is made. Vev Jackson, J. 4 Q. 483 (400). R 
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3, — ** The Court . ' {Concluded ) . 

,(3) Value and sufflcienoy of evidence to be considered by Judge. 

Although the section docs make the confession admissible in evidence against 
either prisouor, the weight which ought to be attached to such 
evidence, and the question, whether, taken by itself, it is sufficient, in 
point of law, to justify a conviction, are questions for the Judge who 
tries the case. 4 C. 483(490) (P.B.). Per Garth^ C.J. 8 

<(4) Duty of Judge towards the Jury regarding approver evidence. 

{a) A Judge, in cases where the material supporting the charge against ^he 
prisouer is afforded by the evidence of an approver, is bound very care- 
fully to warn the jury of the infirmity wliich necessarily attaches to 
that evidence. Tie is bound also to call their attention to the circum- 
stance, if, in fact, it be thefcase, that the approver is speaking under 
the influence of a conditional pardon, i.e., a pardon conditional upon 
his telling the truth to the satisfaction of 'the Crown, who is the 
prosecutor. 19 W.U. (Or.), 10 (20), citmj 3 B.L.U. (P.B.), 2. T 

{b) In all causes where an accomplice’s testimony is admitted, it is incumbent 
on the Judge to inform the jury of the results of the law bearing on 
this point as sanctioned by the Evidence Act. 21 W.R. (Cr.), 69 
(71). U 

I 

15 ) Judge to decide whether accused was or was not in police custody. 

ft is the duty of the Judge, not of the jury, to decide the point, whether an 
accused person, while making a confession, was or was not in police 
custody as it is a matter which it is necessary to bo proved in order to 
CMiable the confession to be admitted in evidence [Criminal Procedure 
Code, S. 298, cl. (5)j ; and his omission to slate to the jury his finding 
on the point is not a niisdireclioii and could not prejudice the accused. 
18 H.L.J. GG. V 

<6) Discretion of Magistrate. 

f 

Tho discretion of a Magistrate would be soundly exorcised if he took the 
prosecution evidence first, instead of hurrying tho prisoner fresh 
from the hands of the police to give evidence against himself. 

1 A.W.N. 166. W 

5.—'* May take into consideration such confession. '* 

(1) Court’s favour only limited and cautious use of section. 

The general view of the Courts is, in tho highe.st degree, unfavourable to any but 
a very limited and cautious use, of the S. (30). It must be regarded 
as a dangerous exception to the general rule, and its wording shows 
that the confession is merely an clement in the consideration of the 
evidence. This view is fully borne out by 1 M. 163 ; 15 B. 66 and 
4 C. 483. L.B.R. (1893-1900), 368 ; Cunningham's Evidence. X 

2) Confession only an element in the consideration of the evidence. 

S. 30 is an exception, and its wording shows that the confession is merely to be 
an element in the consideration of tho evidence. Unless there is some- 
thing more, a conviction upon it will still be a case of no evidence and 
bad in law. 2 Weir 740=7 M.H.C.R. Ap. XV. Y 
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5. May take Into consideration such confession, ^*—{Continued)t 

(3) Guarded language of section— May be taken into consideration.'’ 

When ihore persons than one are being tried jointly for the same offence, and a 
confession made by one of such persons is proved, S. .30 provides, not 
that such confession is evidence, still loss does it say that it shall be 
the foundation of a case against the person implicated, but it very 
guardedly says that it may be ‘ taken into consideration.’ 24 W.R. 42 

^ M:3). Z 

(4) Intention of Legislature. 

* The intention of the Legislature in so saying was that when, as against any 
such person, there is evidence tending to his conviction, the truth or 
completeness of this evidence being the matter in question, the 
circumstance of such person being implicated by the confession of 
one of those who arc benig jointly tried with him should be taken 
into consideration as bearing upon the truth or sufficiency of such 
evidence. 21 VV.It. (Cr.), 42 (43). A 

(5) Meaning of taken into consideration. ’ 

(ft) It is not perhaps necessary or easy to defiuo precisely what is meant by the 
words “ taken into consideration ” in S. 30 of the Evidence Act. At 
all events, they must mean ihat the confessions referred to in the 
• section arc )iot to have the force of sworn evidence. 22 A. 445 (448) = 

20 A.VV.N. 169, referring to 15 13. 66. B 

(6) The moaning of the words, “ the Court may take into consideration such 

confession as against such other person as well a.s against the person 
who makes such confessions,” is that, if there is other evidence, which, 
if true, would establish the charge, the confession of a person being 
tried jointly for the same offence may be taken into consideration by 
the Court and be used for the purpose of corroborating the other 
evidence. 4 O.C. 69 (70), followed in 6 O.C. 204 (209). C 

(c) It does not mean that a person can be convicted on such a confession, 
if there is corroboration. 4 O.C. 69 {lQ),followedm 6 O.C. 201* (209). D 
{d) The words ^ taken into consideration,” in S. SO of the Indian Evidence Act, 
mean “ taken into consideration ” for the purpose of arriving at a 
conclusion of fact, and though a co-accused’s statement is not techni- 
cally “ evidence ” within the definition given in S. 3, it may still be 
used quantum valcat for the basis of a reasonable inference, and if a 
jury think it sufficiently supported by a partial or qualified admission 
of guilt on the part of the accused himself and by admitted physical 
facts pointing to his conneccion with the crime imputed to him, they 
are not precluded by law, any more than by reason, from a finding of 
guilty thus sustained. Rat. Unrep. Grim. Cas. 311. E 

<<6) Words “ may take into consideration ’give a Court discretion only. 

Even by the Evidence Act, the Legislature only bestowed a discretion upon the 
Court to take into consideration^' such confession as against such 
other person as well as against the person who makes such confession. 

21 W.R. 69 (71) (Cr.), re f erring to 10 W.R, 16 (Cr.), and 19 W.R. 67 

(Cr.). F 

il) Words not discretionary, but imperative, 

(a) The words may take” are not intended to be permissive or discretionary, 
but imperative- 6 M.L.J. Arfc.,«p. 90. G 
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6.— May take into consideration such confession, (Continued). 

(6) “ Whenever there is a confession relevant under S*. 80, in satisfying the 
terms of it, the Court is not at liberty to take it into conelderation or 
not, at its disoretion, against the others, but must do so, though it 
may attach no weight at all to it, if it is not corroborated as require 
bylaw.” 6 M.Ij.J. Art., p. 90. But see 21 W.R. (Or.), 69, supra. B 

( 8 ) Acou8ed*8 statements not technically “ evidence.” ' 

{a) Statements made by <accused persons are not evidence within the definition 
of “ evidence ” given in S. 8 of the Evidence Aot. An accused perSon 
does not make those statements on oath or solemn affirmation and 
cannot be cross-examined by his co-accused. S. 133 of the Act does 
not apply to such statements ; they can only be taken into consider- 
ation under S. 80. L.B.R. (1893-1900), 368. I 

(6) Technically speaking, the statement of a co-accused is not evidence within 
the moaning of S. 3 of the Evidence Act. 14 Ind. Jur. N.S. 384. J 

(c) Under S. 30 of the Evidence Act, confessions of persons jointly tried with 
an accused for the same offence could be taken into consideration as 
against him ; but they are not technically “ evidence *’ within the 
definition given in 8. .8 of the Act as was pointed out in Imperatrix v. 
Bayaji, Bom. H.C.Grl. Rul. I8th November 1886, and they could 
not, therefore, alone form the basis of a conviction. They could only 
be taken into consideration along with the evidence. 15 B. 60 (67), 
followed in 22 A. 445 (447). K 

{d) Held that the confession of one prisoner, jointly tried with others, not 
being “evidence” as defined m S. 3 of the Evidence Act, the Jury 
ought not to be allowed to take it into consideration as against his 
fellow-prisoners. Queen v, Narain Tel. 27th May, 1876, cited and 

« overruled in 4 C. 483. L 

(«) Where the only evidence for the prosecution was that of the witnesses whom 
the Judicial Commissioner considered unworthy of any belief, it was 
held that the prisoners who were charged with rioting ought not to 
have been convicted on the statements of the opposite party who 
were also charged with rioting, for such statements were not evidence 
against the accused in this case. 21 W.R. 48 (Cr.) M 

(9) Lttgislature has avoided calling accused*B statement ^'evidence.'’ 

It has been pointed out that the Legislature has avoided calling the statement 
of an accused person jointly tried with others “ evidence.” See 2a 
W.R. 24 (Cr.); 24 W.R. 42 (Cr.) and Quem v. Norain Tel, 27th May, 
1876, unrep,, cited and overnUed in 4 0. 483. N 

(10) LegisiatuFe has not avoided it. 

The Legislature has not avoided calling the confession of an accused person 
“ evidence ” against a oo-pdsoner. It has not so called it, because that 
is not the phraseology of the Act. 4 0. 483 (492), per Jackson, 3 ; 
overruling Queen v. Narain Tel, see supra. 0 
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6.^** May take into consideration such confession **'--(Continited), 

(11) ConfeBiion of pFisoner affecting hiraielf and another Jointly tried with him is 
eYidenee ilfhen duly proved. 

(а) The confession spoken of in S. 30 is * evidence ’ ; it is also evidence tor a 

Jury at a Sessions trial in India ; but it is not singly sufficient to 
support a conviction, that is to say, an accused person, other than bo 
who has confessed, cannot lawfully be convicted upon such confession, 
alone, nor ought he to be convicted on the ground of such confession 
corroborated by circumstantial evidence, unless the circumstances 
• constituting corroboration would, if believed to exist, themselves 

support a conviction. 4 C. 483 (491) (P.B.). Per Jackson, J. P 

(б) A confession is an admission, and by 8. 21 admissions are relevant. 

4 C. 483 (492). Per Jaejson, J . Q 

(c) Ordinarily such admissions can only be proved against the person making 
them, and, therefore, if the prosecutor, at a trial before the Court of 
Session, proved a confession made by a person then under trial, the 
Court would be obliged to hold that it was relevaut, and could be 
con.siderod only against the person making it. 4 C. 483 (402). Per 
Jacksou, J. R' 

• {d) But S. 30 expressly says that such confession when proved may be con- 

sidered as against other persons being jointly tried for the same ofience 
who arc affected by it. 4 C. 483 (492). Per Jackson, J. 8 

(^) That a confession made by one person who is being jointly tried with others 

for the same offence, and affecting himself and some other such person 
(and which is proved), is to be treated as ‘evidence’ against such 
other person under S. 30 seems, therefore, made out by the terms of 
the Act itself. 4 C. 483 (492). Per Jackson, J, T 

(/) The confession of an accomplice is, by the law of India, evidence against 
his fellow-prisoner. 4 C. 483 (495). P^r Mark by, J ^ U‘ 

(y) All confessions which can be legally used under S. 30 are “ evidence.” 

Such confessioihs may legally go to make up the proof of the offence 

as against any other person who is being jointly tried for the same 
offence, and, if so, it is impossible to describe them as anything but. 
“evidence.” 4 C. 483 (495). Per Ainslie, J, Y 

(h) The meaning of the legislative enactment in S. 30 of the Evidence Act, 
that a confession may be taken into consideration by the Court, is 
that the Court may treat the confession, in the circumstances provided 
for by the section, as “evidence.” 4 A.L.J. 310«A.W.N. (1907), 140 
^5 Cr. L.J, 300 = 29 A. 434. W 

(12) But fuoh eonfeBBions are evidence of defective character. 

The mere confessions of prieonors, tried simultaneously with the accused for 
the same offence, which are, in a very qualified manner, made operative 
as evidence by the Evidence Act, 8. 30, are only to be rated and valued 
as evidence of a defective character, at best as accomplice’s testimony, 
and they require a specially careful scrutiny before they can be 
safely relied upon. 31 W.R. (Or.), 69 (Tl) X 


2531 65* 
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6. ** May take into consideration such confessions^* - (Continued). 

<13) And a conviction cannot be based on them. 

Though, under S. 30, confessional statements made by prisoners implicating 
persons other than themselves may be ‘ taken into consideration ’ 
against other persons than the person making them, they are not 
evidence on which a conviction can be based. 2 Weir 742 (744). Y 

(14) Meaning of ‘‘ evidence.'’ 

What the legislature intended to denote whenever the word “ evidence ” is used 
in the Act, is carefully explained in the interpretation clause. 4 C. 483 
(402). Per JacksaUj J . *Z 

(bO) Same general tests to be applied to confessions and othei* kinds of evidence. 

“ The same general tests must bo applied to ennfessiens by co-accused as to 
other kinds of evidence, when it is intended to use them against 
persons other than those who make them ; except that it must not be 
forgotten that the confo.5sing prisoner is not giving his statement on 
r^ath, and that his fellow-prisoners have not the liberty of cross-examin- 
ing him and thus possibly of exposing his falsehood.*’ 29 P.U. 1880 
(Cr.). Vcv Rattiyan^ J . A 

(IC) Weight to be given to confessions of accused jointly tried. 

The weight to be attached to the confessions of accused persons jointly tried, 
as against each other, after their admission in evidence, will depend 
upon the probable force of ^uch confessions. 6 ]MJj.J. Art., p. 90. B 

(17) Highest value of such confessions. 

The utmost value that can bo claimed for the confessions made by prisoners 
implicating persons othci than themselves is that, if there is other 
untainted evidence against the accused, they may be considered 
together with such evidence. But, when the other evidence is not 
untainted, such statements are no legal corroboration of the tainted 
evidence of an approver. 2 Weir 742 (744). C 

( 18 ) Direction to Jury regarding such confessions. 

The Jury should be directed that the confessions, made by prisoners implicating 
per&ons other than themselves, regarded as evidence corroborating the 
approvers, are useless, except against those who made them. 2 Weir 
712 (744). D 

.(19) Corroboration necessary for conviction on co-accused’s confession. 

(rt) The confession of a co-accused, if proved, is evidence against the accused, 
but is evidence of the weakest kind, and, if uncorroborated, it is not 
sufficient to warrant a conviction. 2 C.W.N. 749, folloieing 4 C. 483. E 

(6) The statement of a co- prisoner may, indeed, be taken into consideration ,* 
but where it is not made on solemn affirmation and the other prisoners 
have had no opportunity of cross-examining him, its probative force 
is very much weakened. 10 B. 319. F 

(c) Where an accused person was convicted on the confessions of his fellow- 
prisoners who were tried jointly with him for the same offence, held 
that, standing alone, they could not, even if they could be regarded as 
evidence —which they were not within S. 3 of the Evidence Act (see 
Bom. H.C. Crl, Rul, dated 18tji November, 1886)— be allowed such 
weight as can 'legally be given to the sworn testimony of an accomplice, 
who gives evidence subject to cross-examination. Conviction reversed. 
16 B. 66 (67). G 
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6. — At ay take Into consideration such confession. ** --(Continued). 

(d) The statement of a fellow-prisoner jointly tried is, by itself, evidence of 

^ the weakest kind. Rat. Unrep. Grim. Gas. 43G (489). H 

(e) It would bo unsafe to convict the accused on the evidence of an accomplice, 

uncorroborated by the evidence of any independent witnesses. Rat. 
Unrop, Grim. Gas. 400. 1 

* (/) The retracted confessions of accomplices may be taken into consideration, 
under S. 30 of the Indian Evidence Act, when there is evidence teud- 
• ing to conviction, but they cannot form the basis of a ♦■conviction 

when there is no evidence whatever. Rat. Unrep. Grim. Gas.* 108. J 

(g) Some corroborative evidence was held to be necessary to warrant a Gourt 
in convicting uiion a retracted confession, and without such evidence 
a conviction is illegal, f) A.VV.N. 22. K 

(li) An accompUre must be corroborated as to all of the persons affected by his 
evidence. If bo is corroborated in his evidence as to one prisoner, 
there will still l>e need for corroboration of his testimony with respect 
to the other prisoners. 1 A.L.J. 110, approving 8 A. 300. L 

(i) If, as has been e.stablished by experience, the evidence of an approver, exa- 
mined on o\th and liable to cross-examination, ordinarily Hhculdnot be 
accoptod without corroboration on a material point, a fortiori^ such 
corroboration should be required to support the statement of a person, 
naturally desirous of earning the favour of a Court in the hope of a 
lenient sentence, who makes a statement which does not expose him to 
the penalty of perjury, and who cannot be cross-examined by the other 
accused in turn. I A. 601 (GOO). M 

ij) There must be some corroboration, independent of the accomplice, of the 
accomplice and the co-coiifessing prisoner to show that the party 
accused \va.s actually engaged directly in the commission of the crime 
charged against him. The accomplice must be corroborated, not only 
a.s to one, but as to all, of the persons affected by the evidence, and 
because ho may be corroborated in his evidence as to one prisouei', it 
does not justify hi.s evidence against another being accepted without 
corroboration. 8 A. .300(312), referring to U. v. Webb^ 0 C. tfe P., 505; 
R, V, Dyhc, 8 C. & P. 261 ; li, v. Addis, 6 C. & P. 388 ; and H. v. 
Wia-es, 7 C. & P. 272. . N 

(A) Where an accomplice is a co-prisoner, the corroborative evidence must be 
more cogent and should be more strictly examined by the Court than 
when an accomplice gives evidence as a witness. Rat. Unrep. Grim. Gas. 
456. 0 

(f) A conviction based upon ftie confession of an accused person, jointly tried 
with another, would alone Ixj illegal ; and not only so, but such confes- 
sion will not legally suffice, when corroborated by other facts of which 
evidence is offered, unless those facts are such that, if believed to exist, 
they would of themselves suffice to support a conviction. 4 C. 483 (494) 
(F.B.)* Fqv J ackson, J . P 

(m) If there is absolutely no either evidence in the case, or the other evidence 
is inadmissible, such a confession alone will not uphold a conviction. 

0 M.L.J. Art., p. 90, referring to 7 M.H.G.R, App. XV ; 1 M. 163 ; 

1 A. 664, 676 ; 4 C. 483 and 15 B. 66. 5 
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5.—*' May take into consideration such confession, ** —(Cont%aued). 

(w) The evidence of an accomplice cannot be safely acted upon as against 
persons accused by him, excepting when it is corroborated in regard to 
the particulars which implicate them. 10 W.B. 16 (20). R 

(o) Confessions made by an accused person jointly tried with others for the same 
offence were held to be of little weight, unless corroborated by other 
testimony, to have all the infirmity attaching to an accomplice’s evi* 
dence, and to be of lo8.s weight, as not being given on oath, the party 
making them not being subject to cross-examination. Sec 11 B.H.C. 
R. 190 ; 19 W.R. (Cr.), 10, 57 and 67 ; 21 W.R. 69 ; 20 W.R. 24 ;♦ 24 
W.R. 42; 25 W.R. 8 and 43 (Criminal) and QuccutV. Na^’ain Tel, 27th 
May, 1875, cited and overruled in 4 C. 483. 8 

(20) English and Indian Law. « 

The law in this country as Gxpres.sed in Ss. 133 and 114 of the Evidence Act, 
which is ill no way different from the law of England, is that a convic- 
tion based upon the uncorroborated testimony of an accomplice is not 
illegal, 2 .^., it is not unlawful. But experience teaches that it is not 
safe to rel) upon the evidence of an accomplice unless it is corrobora- 
ted, and, bcncc, it is the practice of the Judges both in p]ngland and in 
India, when sitting alone, to guard their minds carefully 
against acting upon such evidence when uncorroborated, and,«>wheii 
trying a case with a jury, to warn the jury that such a course is unsafe. 
There must be corroboration not only in m|tcrial particulars, but the 
corroboration must extend to the identity of the accused person. 
8 A. 306 (310), T 

(21) Corroboration must come from an independent source. 

(a) Corroboration of an accomplice’s testimony must come from an independent 
and reliable source. Former statements made by the accomplice him- 
self, though consistent with the evidence given by him at the trial, are 
not sufficient for corroboration. 11 B.H.C. R, 196. U 

• 

(h) The corroboration, which is needed in order to make the testimony of an 
approver- witness trustw'orthy, should be corroboration derived from 
evidence, which is independent of accomplice’s, and not vitiated by the 
accomplice-character of the witness, and, further, should bo such as to 
support that portion of the accomplice’s testimony which makes out 
that the prisoner was present at the time when the crime was commit- 
ted, and participsbtod in the act of commission. The statement must 
not merely be generally true, but true in the particular points which 
affect the persons accused. 19 W.R. (Or.), 16. Y 

(c) The confession of an accused person jointly tried with others could not be 

legally used against the others at all, excepting to such an extent as it 
was substantially corroborated by unimpeachable evidence aliunde, 
20 W.R. 1 (3) (Cr.). W 

(d) Confessions of persons tried jointly for the same offence may, by S. 30, be 

** considered ” as against other parties then on their trial with them, 
but such confessions, when used as evidence against others, stand by 
themselves in need of oorroborii|||fon, and cannot be used to corroborate 
other evidence against parties not making confessions ; tainted evidence 
is not made better by being doubled in quantity. 19 W*R. (Or*), 67 
( 68 ). X 
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6. “ May take into consideration such confession* ' {Continved), 

(^) A |>n;30D6r cannot be legally convicted upon the uncocroborated confession 
of another jointly tried for the same offence. Unsupported by other 
evidence, its evidentiary value is of the weakest kind ; but/j^upported 
by other evidence, it in immaterial for purposes of a convict^ upon it, 
whether the confession succeeds or precedes the evidence that supports 
it. 4 C. 483 (P.B.). Per Garth, C.J. Y 

(/) A confession by prisoner A, which involves the guilt of prisoner B, is of 
itself, unsupported by other testimony, evidence of the weakest possible 
kind against B. It is simply the statement of a third person, not 
niiicle upon oath or affirmation, and no Court ought to convict prisoner 
13 upon such evidence. 4 C. 483 (490) (F.B.). Per Garth, C. Z 

(f/) Where some, out of a number of accused persons charged with dacoity, told 
a story which was prima facie improbable about being forced to go 
with the dacoits, and not actually joining in the dacoity, such story 
told by accomplices was held to require independent corroboration. 
3 Bom. L.R. 437 (438). Per Gandy, J. A 

(7/) The evidence of an accomplice cannot be acted upon without corroboration 
in material particulars, unless it is such that the Court can unhesita- 
tingly believe it. Such corroboration must be independent of the 
accomplice or of a co-confessing prisoner. 1 A.L.J. 110. B 

{tj The conviction of a person who is being jointly tried with others for the 
same offence cannot be based barely upon an uncorroborated statement 
in the ifeonfession of one person amongst such others. 1 A, 664 ; 
followe-l ill 1 A. 675, not reported in detail. G 

(/) Where a prisoner is jointly tried with another for the same offence, the 
confession of the other is not sufficient to support a conviction, even if 
corroborated, unless the corroborating circumstantial evidence is such 
" as to it^^olf support a conviction indepondeutly. 4 C. 483 (F.B). Per 
Jackson, J, and McDonnel, J. D 

(k) Where the confession of an accused person jointly tried with another was 
not corroborated by any independent evidence to show tBat his co- 
accused was one of the persons who took part in the commission of the 
offence, the conviction of the co-accuscd v^as reversed. 10 B. 231 
(233). B 


(22) Examples. 

(«) The only evidence against a prisoner was a confession made by aoo-prisoner. 
It was held that a conviction based solely upon the evidence of a co- 
prisoner is bad in law and the conviction was set aside. 1 M. 163— 
2 Weir 740. F 

{d) The Chief Court held it as a rule of practice, not of law, that a conviction 
based upon the utfsupported evidence of an accomplice was bad. 
(Decision made prior to the passing of the Evidence Act). 31 P.R. 
1866 (Or.) and 23 P.R. 1867 (Cr.). 0 

(c) A conviction, which was based on the confession of a co-accused and which 

was not corroborated in any material particulars, was held to be 
untenable. 20 P.R. 1880 (Or.). H 

(d) Where a confession of an j)^^ocused person jointly tried with another was not 

corroborated by any independent evidence to show that the other was 
one of the persons who committed the offence, the other's oonviotion 
was reversed. 10 B. (288). 1 
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6, — “ May take into consideration such confession.' '—(Continued), 

(23) Corroboration necessary both as to personal identity and corpus delicti. 

(a) The confessions of co-prisoners to be rendered trustworthy must be corro- 

borated by indopondent evidence aliunde, and not by the testimony of 
accomplices or approvers both as to the identity of all the persons 
affected by it rand as to the corpus delicti. 0 M.L.J. Art., p, 93. J 

(b) The testimony of accomplices should be corroborated by evidence aliunde 

regarding the identification of the persons whom they charge, as well 
as to the facts they state ; other evidence should corroborate their 
testimony as against every individual whom they name. 21 P.K. 
180G (Cr.”) ; 31 P.R. 1SG6 (Cr.) ; 1 P.K. 18GS (Gr.). K 

ic) Where there is no substantial di Terence between the sworn statements of 
pardoned accomplices and the confessions of unpardonod co-accused 
accomplices, the Court observed that the latter could be taken into 
consideration under S. 30, but were not sufficient by themselves to 
support a conviction, and that independent corroboration was neces- 
sary in both cases, corroboration not only about personal identity, but 
also as to the corpus delicti, i.c., the circumstances which constitute 
the participation of the accused tried in the offence charged. Rat. 
Uiirep. Grim. Gas. p. 750 (752), referring to 11 B.TI.C. 19G and IkL.R. 
Sup. Vo. (P.B.),459. L 

(d) Not only as to persons spoken of by an accomplice must there be corrobora 
tion, but what is more important still, as to the corpus delicti, there 
must be some prima facie evidence pointing the same way to 
make the evidence of an accomplice satisfactory. The man who 
charges another with the commission of a crime, in which he is 
himself implicated, requires corroboration as to the particular person, 
but still more as to the existence itself of any crime, or of the parti- 
cular crime from the penalty of which he is made free on the under- 
standing that his tc.stimony will be available for the prosecution. 
R. v. Cliatur Purshotam, cited in 1 B, 476, following The trial of Colonel 
Despard, 28 St. Tr. 34G. JU 

(24) Sufficient corroboration, what is. 

(а) Where the recorded confession of an accused person is inadmissible in 

evidence, the evidence of the Magistrate, as to the fact of a confession 
having been made to him, would be corroboration of the approver or 
the confessing accused. 19 W.R. (Gc.), 60. N 

(б) Certain confessions made by an accused person, when coupled with the 

confessions of his oo-prisonors implicating him, were held to be most 
oflectivc corroboration of the latter. 19 W.R. (Or.), 59, 60. 0 

(c) Confession by prisoners accused of murder directly implicating them in the 

commission of the crime and made before a Magistrate and subsequent- 
ly retracted were hold to be sufficient to support a conviction, as the 
confessional statements were corroborated in material particulars by 
other evidence on the record, 19 M. 462. p 

(d) For various kinds of facts held to corroborate and not to corroborate such 

confessions as are meant in S. 30. See 6 M.L.J .Art., pp. 98, 99 and 

100, Q 
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6 , — " May take Into consideration such confession,*' -(Continued). 

(25) ConfeSBiOQB of co-aocused no better than accomplice evidence. 

(a) The statcinetits made by persons jointl} tried with the accused cannot bo 
pat higher than the ovidence of an accomplice. It is evep doubtful 
whether they can be put so high. They, tlioreforo, require corrobora- 
tion as much as the latter. 4 A.W.N. 320. R 

, (b) The confcssiou montioned in S. 30 cannot stand higher as to probative 
force than the testimony of an accomplice who is declared to be a 
competent witness iigainst an accused person (S. 133) and the law 
does not say of the confession, as it says of such testimony, that 
“ af conviction is not illegal, merely because it proceeds upon the 
uncorroborated testimony of an accomplice.” 4 C. 483 (404), Per 

Jacksov. J, S 

• 

(c) Though the statement of an accu.'>cd iicrsou, under S. 30 of the Kvulence 
Act, imty 1)0 considered against* another accused person jointly tried 
with him for the same offence, it is not, in fact, of equal weight with 
the evidence of an accomplice, and, by S. 114 of the Act, the Court 
may presume that an accomplice is unworthy of credit, iinle-ss he is 
corroborated in material particulars. 22 M. 401 (103). T 

(20) Meaning of requiring corroboration for accomplice evidence. 

* In saying that, before the evidence of an accomplice can be safely depended upon, 
so far as it affects the prisoner, it ought to bo corroborated, the mean- 
ing is, that other evidence, from sources independent of the appiovei, 
should be forthcoming relaiivo to facts which niiplicale the prisoner, 
in the same way as the story of the approver does. 10 W.U. If) (21), 
Cr.; citing 3 B.L.R. (F.B.), 2. U 

(27) Duty of Court dealing with accomplice evidence 

The legislature has laid it , down as a maxim or rule of evidence, resting on 
human experience, that an accomplice is unworthy of credit against 
an accused person, i.e., so far as his testimony implicatt.'s an 
accused person, unless he is corroborated in materiul partiluiars in 
respect of that person ; that is, it is the duty of the Court, which, in 
any particular case, has to deal with an accomplice’s testimony, to 
consider whether this maxim applies to exclude that testimony or not, 
i.e., to consider whether the requisite corroboration is furnished by 
other evidence or facts proved in the case, though, at the same lime, 
the Court may rightly, in exceptional oases, notwithstanding the 
maxim, and in the absence of corroboration, give credit to the accom- 
plice’s testimony against the accused, if it sees good reason for doing 
so, upon grounds other than the personal corroboration. 21 W,R. (Cr), 
69 (70). Y 

(28) Direction to Jury regarding corroboration.. 

(a) To tell a jury generally, with regard to some of the accused, that they 

“have the approver’s deposition and the corroborative evidence” 
without pointing out, as regards each person, what the corroborative 
evidence is, is to give them no guidance at all ; especially, where the 
principal ovidtneo against most of the accused is that of an approver. 

6 C.W.N. 653 (654). W 

(b) With regard to evidence corroborating approvers. Courts should be careful to 

advise the jury to require confirmation not only as to tho general facts, 
but AS to the individual prisoners charged. 2 Weir 742 (744). X 
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6.— ** May take into consideration such confession.^'- -{Continued). 

^^0) Extent of corroboration. 

(rt) “The extent of corroboration which would be suflioient, coupled with the 
confession, to convict a prisoner must depend upon the ciroumatances 
of each case.” ‘29 P.K. 1880 (Or.). Per Rattijan^ J. Y 

(6) If a prisoner were convicted upon such evidence, whether by a Jury or 
utberwisc, and were to appeal to the High Court, the conviction ought 
to be set aside ; and, any Sessions Judge, trying such a case before a 
Jury, ought to direct them to acquit the prisoner. How far jf».ny 
conoborative evidence would be suflicicnt, coupled with the confession, 
to convict a prisoner, must depend upon the ci'rcumstances of each 
particular case. 4 C. 433 (490). Per Garths C.J. Z 

(30) Instances of insufficient corroboration. 

(ft) Corroboration as to the details of a crime without corroboration as to the 
person of the accused is worthless. 13 W.R. (Cr.), 14. A 

(6) Facts which do not show the connection of the prisoner with the commis- 
sion of the oflence with which he is charged, are uo corroboration in 
the sense in which the word is used in such cases, although they may 
tend to show that certain portions of what the accomplices say is 
true. 8 W.R. (Cr.), 19 .(‘2G), referred to in 10 C. 970 (973). « B 

(c) An attempt to use one accomplice’s evidence to bolster up and corroborate 

that of aaotlier ought to bo condemned. 19 W.R. IG (25) (Cr.) C 

(d) The mere confessions of prisoners tried simultaneously with the accused 

for the same offence, which are in a very qualified manner made 
operative as evidence by S. 30, do not come within ‘the scope of this 
legislative declaration that, under the special circumstances mentioned, 
the account given by one accomplice may be treated as corroboration 
of the account given by another. 21 W.R. (Cr.), 09 (71). D 

(e) Tainted evidence is not made bettor by being corroborated by other tainted 

• evidence. 25 W.R. Cr. 43. E 

i(// S, 133 of the JCvidonce Act contemplates the examination of the accomplice 
as a witness. This being so, the provision that “ a conviction is not 
illegal merely, because it proceeds upon the uncorroborated testimony 
of an accomplice” has no application to the case of an uncorroborated 
confession taken into consideration as against a oo-aecusod jointly 
tried with the confessing accused under S. 30. 9 O.P.L.R. 35 iCr.). F 

•(//) Confessions of prisoners which were made, when their fellow- prisoners 
were absent, are not such corroborative evidence, as against those 
fellow-pnsoiicrs, of the statement of an approver as to justify the 
conviction of the other prisoner upon it, 10 0. 070. G 

^h) An accused person’s own absence frem home would bo no legal corroboration 
of the evidence of the approver, unless there was prima facie 
sufficient legal evidence to convict him of the offence for which he was 
tried ; he would not be bound to account for his movement. 10 C. 
970 (975). H 

(t) The exact correspondence in details of several statements made by an 
approver in the course of a trial, is not porroborative evidence such as 
is ordinarily required to make it safe to convict any particular 
prisoner. 10 0. 970 \974). | 
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May take into consideration such confession. **‘---(Cmtinued). 

{j) Where there are two sets of evidence, neither of which can alone be 
Hicoepted without corroboration, they oauiiot, therefore, each in turn 
be taken to corroborate the other, and the two seta of evidence cannot 
be joined together and hold aa mutually corroborating each other, so 
as to justify a Court acting upon such evidence. 27 C. 295 (307 i. J 

(&) Where a conviction is grounded upon the testimony of the approver, 
without corroboration as to the identity of the accused person, it 
cannot bo upheld, and the confessions of co-prisoners implicating him 
cannot be accepted as evidence to corroborate the testimony of these 
approvers. 1 13. 475 (470), referring to 11 B.H.C.R. 196 and R, y. 
Chaliir Purshotam. K 

(1) Evidence to prove that certain accused persons were seen on certain 
occasions with the gang of dacoits before and after a dacoity, and 
particularly when that evidence is not satisfactory, is not suiheient to- 
corroborate the approver’s statement so as to make it admissible 
against the said accused. 28 P.W.R. 1907 (Cr.). £» 

{m) The statement of a co-accused cannot be hold to be corroborated by the 
testimony of accomplices or approvers. 8 A. 300. M 

. (it) The confessions of co-prisoners cannot bo used as corroborating in any way 
the evidence of accomplices or approvers, cither as to the identity of 
the persons charged, or as to the corpus delicti^ 6 M.L.J. Art., p. 101. N 

(o) Though, under S. 30 of the Evidence Act, a Court may take into considera- 
tion the confession of one accused person against another jointly tried 
with him, it could not bo used to corroborate the evidence of the other, 
because it could not be put upon a higher footing than the evidence of 
the former, il he also were admitted to give evidence as an accomplice. 
In suoh a case, the evidence of one accomplice could not be taken to- 
co rroborabo the evidence of the other ; but the evidence of cither would 
require corroboration before it could be acted upon. 11 B.H^.R. 19G 
(198). 0 

(2>) The chief evidence sought to bo used against an accused person was the 
confession of each of the three accused, who stated that they were 
ordered to sell the goods in question by the accused. The Magistrate 
was of opinion that each of the confessions was conclusively corroborat- 
ed by that of the other two in the same manner as the evidence of one 
accomplice is corroborated by that of another ; lield^ this view of the 
law was erroneous. Conviction set aside on the ground that evidence 
against the accused was insufficient. 10 C.W.N. xvi. P 

(5) A was charged under S. 400, 1.P.C., and B with abetting it and also upon 
an alternative charge under Ss. 411 and 380, 1.P.C. Both were tried 
together, A was convicted upon his own confession and plea of guilty. 
He implicated B iu it, which was used against B, who was convicted 
separately for the abetment and also on the alternatiye charges. Held 
that B’s conviction for abetment was bad, in the absence of any corro- 
boration of A’s confession, and that B was prejudiced by the joint 
trial, owing to A’s confession having been used and treated as a sub- 
stantial part of the evidence against him on the second charge. 

5 C.W.N. 294. 


2681 66 
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6. — ** May take into consideration such confession . " — (Gontimied)^ 

(r) Where, beyond the confessions of prisoners who pleaded guilty and stated 

that they with another accused person and some others, committed an 
offence, there was no evidence against that other flCCwA’ed,which could 
bo accepted to prove the charge on which the other accused person had 
been convicted, his conviction was quashed. 4 0.0.69 (70). R 

(s) The confession of oneaccased person, admitted, under S, 30 of the Evidence 

Act, against another accused pcr^oll, was held not to be sufficiently 
corroboiMtod by the circumstance that the other accused persons, some 
months after the coniinission of the offence, pointed out the stolen 
property, this act being in itself ambiguous, and Aot inconsistent with 
the theory of innocence, and it was held nob to be entitled to even as 
mucli consideration as the testimony of an accomplice examined on 
oath and subject to cross-examination. 10 B. 231 (233). S 

(31) ConYiction on unsapported confession of co-accused not illegal. 

(^) A conviction of an accu'-ed person, even on the unsupported evidence of the 
confession of a co-accuscd, would not be illeg il. But, in all cases, the 
Court should approach the consideration of such evidence with the 
greatest caution and with at least the caution, with which the Courts 
have always approached the consideration of the evidence (»f an accom 
plicG or an informer. If the Court believes the confession, it'is not 
unlawful to convict. 4 A.L.J. 310 — A.W.N. il007), 140=5 Cr. L.J. 
360=29 A. 434. T 

(b) The dictum of Garth, C, J., in 4 C. 483 (191), “ A confession by prisoner A, 
which involves the guilt of prisoner B, is, of itself, unsupported by 
other testimony, evidence of the weakest possible kind against B. It 
is simply a statement of a third person, not made upon oath or affirma- 
tion, and 1 am of opinion that no Court ougnt to convict prisoner 
B upon such evidence,” was dissented from and not followed in 4 A.L.J. 
310=A.W.N. (1907), 140 = 5 Cr. L.J. 300 = 29 A. 434. U 

<32) Evan where withdrawn. 

The law docs not anywhere forbid a Court in this country from considering, 
against persons tried jointl}" for the same offence, a confession made 
by one of such persons affecting himself and the persons who were 
being tried jointly, wh<*n such confession has been subsequently with- 
dtawii. To do would be not to follow tlio law as it stands in S. 30, 
Evidence Act, but to legislate. 4 A.L.J. 310 = A.W.N. (1907), 140=5 
Cr. L.J. 360 «29 A. 434. Y 

433) Instances of such confessions taken into consideration. 

’ (a) M and N were convicted under S. 395, l.P.C. As against M, there was 

his own confession and proof trhat some of the articles stolen in the 
dacoity were found iii his bouse, and he was also implicated by the 
confession made by N. As to N, the case against him depended upon 
his statement made by him before the l)istpjct Magistrate, which was 
subsequently withdrawn, and further upon the fact that he was named 
as one of the dacoits in the confession made by M. Held, upholding 
the conviction, that, where a confession was full of detail, circumstan- 
tial, and true, and nothing existed in the evidence to suggest that it 
was false in any particular, and it being made before a District Magis- 
trate who would see that no advantage was taken of the prisoner, its 
‘ truth was not affected by subsequent retractation. 20 A. 133 (135). W 
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6. — “ May take Into consideration such confession . "—( Conclud&i). 

(b) Where two persons were convicted undoc Ss. 312 and 203 of the Penal Code 
and there was not a particle of evidence against the stcond prisoner 
except the confession of the co-prisoner, ihe Court observed that by 
S. 30 it may be taken into consideration. 7 M.H.C.R. App, XV = 2 
Weu- 740. ’ • X 

(t) K was tried for an offence and acquitted. The Local Government appealed 
against the acquittal, before the admission of which he was arrested 
the District Magistrate’s order. While the appeal was pending 
and he in custody, he was made by the Magistrate a witness for the 
prasecution in the case of one li, who was charged with being concern- 
ed in the same offence. H was committed to Sessions, tried and 
acquitted, while the appeal was still pending. The Local Government 
appealed to the High t^ourt against B’n acquittal, lleldy that the 
statement made by K, after his ro-arrest and pending his appeal, 
was a^tnii'^siblc in evidence and that it ought to have been considered 
by th(‘ Judge in the Court below, against B, as K’s arrest was lawful. 
2 A. 3SG (300) {Spankic, duhitante), referrinj to G W.R. (Or), 91. Y 

{d) In the same Ccase, Spankie, »/., held that, if the Magistrate looked upon K 
as still in the position of an accused person under*trial, lie should not 
have made him a witness against B, against whom the enquiry preli- 
minary to commibmont, for the same offence for which K had been 
committed, was proceeding, and, assuming that K’s roapproliension 
after an acquittal and on the same charge was unlawful, and that 
when he made his statement he was a free man, it may be that under 
S. llvS of the Evidence .Act, his evidence was admissible, but it was not 
evidence on which a Court would place much reliance. 2 A. 38G 
(391-2). Z 

(34) Confession not taken into consideration. 

Where two person^ were under trial, one of them for the murder of the hus- 
band of the other, and the other for abetment of the niurcjer, it was 
held that the trial of the other accused person, in the absence of any 
commitment by a 'Magistrate, was bad in law, and that her statements 
made to the ^Magistrate wore not admissible against the first. 22 G. 50 
(73). A 

7.—** As against such other person., .confession.** 

(1) Confession of co-aocused ranst be cautiously dealt with. 

A confession of an accused person, though evidence against another accused 
person jointly tried with him, is not conclusive evidence or evidence of 
any value and must be dealt with the greatest caution and discrimina- 
tion, for the principle is novel and not free from danger. 1 A.W.N. 
318. B 

(2) Confession cannot be received against one and rejected as against another. 

When this confession has been duly proved, it may, by the express language of 
the section, be taken into consideration against either prisoner ; and 
there seems to be no other way in which it can be taken into con- 
sideration than as “evidence.” There is no provision in the section 
by which the confession is to bo receivable against one prisoner in one 
way, and against the other prisoner in another way. 4 C. 483 (490). 
Per Garik, C.J- '' q 
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7.—** As against such other person. , •confession.** --(Continued), 

(3) Person against whom it is to ba used entitled to demand due proof. 

When a confession has to be used for the purpose of affecting another — when 
more persona than one are being tried for the same offence— the person 
to Ixj affected by it has a right to demand that it be strictly proved, 
and shown to have been in all essential respects taken and recorded as 
prescribed by the law, (Cr.P.C., 1872, S. 122), in the manner 
provided by Ss. 345 and 34oJ. 24 W.R. fCr.), 42 (43). • D 

(4) Confession relevant against co-acoused under Bs. 24-26 also relevant under S. 30. 

(a) Where a confession made by one of several accused persons is not irrelevant 

under Ss. 24-20 against the person making it, it is relevant under 
S 30, if it otherwise .satisfies its terms, as well against the one its against 
the rest. G M.L.J. Art., p. 102. E 

(b) Where a number of persons wore jointly tried for the same offence, the 

confession of one of them, if admissible at all, was admissible for tlie 
purpose of the Court’s taking it into con.sideration against bis co-accus- 
ed, as well as affording the strongest evidence against himself. Tt was 
an error on the part of the .Sessions Judge to suppose that it could first 
be entirely rejected as unduly obtained and then brought in again to 
cqnvict one prisoner. If circumstances made it wholly or partly admis- 
sible, it ought not to have been set aside at all, but weighed for all 
purposes with care and discretion . 3 B. 12 (IG). P 

(5) Confession inadmissible under Ss. 24, 23 dr 26 against confessor and co-acoused 

admissible for latter. 

(a) A confession made by one of several prisoners, but not admissible under 
Ss. 2t and 2G, and where there is no discovery under S. 27, is equally 
inadmissible under S. 30 and should l)e entirely excluded as against 
both the confessor and the person therein implicated, but it is admissi- 
ble on behalf of the latter. 0 M.L.J. p. 102, referring to 2 B. 61, But 
see, IV fra. 0 

(/j) S. 25 of the Kvidoiice Acc d3fes not preclude the counsel for one accused 

g person, on behalf of his client, asking questions to prove a confession 

made by another accused person tried jointly with him. The confes- 
sion is not to Iks proved as againn either the confessing person or his 
co-accusod, but o« behalf oi the latter. 2 B. 01 (64) ; see, also, pp. 408 
and 40y, suyra^ under S. 25. H 

(G) 8. 30 does not permit confession coming under it to be used /or oo-accused. 

Section .30 of the Evidence Act which permits the confession of one of a number 
of persons jointly- tried for the same offence, affecting himself and 
some others of the co-aocused to be taken into consideration against 
such others as well as against the person making it, does not enable it 
to be used in favour of some other of the oo-accused persons. 39 P.R. 
1888 (Cr.) ^ I 

7) Confession falling under S. 27— Portion of statement leading to discovery 
admissible against both. 

(o) Where a confession made by one of several accused persons does not fall 
under Ss. 24-26, but there is discovery within the meaning of 6. 27, 
then as much of the whole statement, as directly leads to the making 
of the discovery, admissible under that section, is also admissible 
under S. 30 against both, provided it is a * confession ’ on the part of 
the maker and affects himself and some other accused person, hiU not 
otheriffise, G M.LiJ, Art«i p. 103, J 
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7, — 4s against such other person.* confession. --(Co winded). 

(6) Whore an accused person makes a confession, the most that could be taken 
into consideration on such statement against a co-accused would be. 
under Ss. 27 and 30 of the Act, so much of the information as was the 
immediate cause of the discovery of some relevant fact against him. 
18 M.L.J. 66. K 

(S) Confession partly admissibla against maker under S. 27 admissible against 
both, if it is a confession and affects both. 

.* Where a confession is partly admissible against the maker under S. 27, it is 
also admissible under S. 30 against his co-accused, only when the 
part which is admissible is a confession of the guilt of the maker and 
when it afleots both himself and other persons. 6 M.L.J. Art., p. 103.L 

(9) Such confession cannot be rejected against co-prisoners. 

Tf the admissible part is a “ oonfession ” and “ affects ” both persons, it cannot 
be first rejected as against the co- prisoner, on the ground that the 
wliolc confession was unduly obtained, and then that very part 
admitted as against the maker on the ground of discovery, but should 
be admitted, under S. 30, as against both (3 B 12), though, of course, 
in taking it into consideration, no weight would be attached to it, as 
against the person implicated, unless it was ‘ sufilciently ’ corroborated. 
Mere discovery would be no corroboration. 6 M.L.J. Art. p. 
104. M 

<10) Confession of 00 - accused no evidence against accused of facts necessary to 
constitute offence. 

Confessions made by accused persons may be considered against persons who 
are tried with them, but they cannot be accepted Jis evidence of any 
fact necessary to constitute the offence, 2 Weir 741 (742). N 

(11) Magistrate’s record of confession admissible against each accused. 

Where two persons were convicted u^der S. 396, I.P.C., it was held that the 
record of each of the confes.sion3 ot the accused persons, madt by the 
Magistrate and signed by the person who made it, was admissible as 
against him ; the question whether the confession of one man would 
bo admissible against the others was not decided, as the Court did not 
propose to use the confession of one man as against the other. 
12 A. 695 (597). 0 

8,-—** Explanation.— * Offence,* as used in this section, includes the abet- 
ment of, or attempt to commit, the offence . '' 

(1) Rulings prior to the Explanation added by the Amending Act III of 1891, S. 4. 

(а) It is in the highest degree Mnlikoly that the Legislature, having before is 

the definition contained in the Penal Code, S. 108, espln. (4), should 
in framing S. 30, Evidence Act, have omitted to explain that the 
word “ offence” contained therein was to be deemed to include the 
“abetment of an offence,” if it had really intended S. 30 to be so 
understood. S. 0. 143 (Oudh). P 

(б) Where two a-acased persons were being jointly tried, but not for the same 

offence, the one accused being tried for daooity with murder, the 
other with the abetment of that offence, it was held that the confes- 
sion of the latter should not have been used against the former and 
that the Jury were misdirected so far. 19 W.R. (Or.), 57 (64). Q 
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8. — ** Explanation.— * Offence,* as used In this section, includes the abet* 

ment of, or attempt to commit, the offence^**- (Continued), 

(c) The confession of an accused is not admissible against another accused, 
where it amounts only to a confession of abetting the principal offence 
charged against him and the other. Rat. Unrep. Grim. (.as. 153. R 

(/i) A Sessions Judge was held to have been wrong in altogether omitting to 
point out to the jury that all the prisoners were not being jointly tried 
for one offence some lieing for dacoity, and some for abetment of 
dacoity, which is a different substantive offence. 2 Weir 742, 4th Ed.S 

(e) Murder and abetment of murder are not the same specific offence so as to 
warrant the confessions of accused persons charged with murder being 
taken into consideration, upder S. 30 of the Evidence Act, against 
another charged with abetment only. 7 M. 579 (580). T 

(/) Two persons were jointly tried, one for committing *an offence and the other 
for abetting it. tield that they were not tried for the same offence 
within the meaning of S. 30, so as to authorise a Court to take into 
consideration a confession made by one of the co-accused against the 
other. S P.R. 1874 (Cr.) U 

(g) Where a number of persons are tried together for the same offence, it was 
held that the confession of one of them implicating the others in acts 
which constitute an abetment of that offence only — and where S. 114, 
UP.C., has no application — should not be considered against the latter 
under S. 30. 30 P.R. 1885 (Cr). Y 

(2) Explanation renders old rulings obsolete. 

The explanation to S. 30 which was added by S. 4, Act III of 1891 altered the 
law and rendered obsolete those rulings (10 W.R. Cr. 57 ; 7 579 ; 2 

Weir 742 and the others cited), as “ offence ” now mcludes an abetment 
or attempt. G C.W.N. t^Ixxx, W 

• 

(3) When * explanation ’ applies. 

The explanation to S. 80 applies only where one is charged with an offence and 
the other is actually charged with the abetment of it. See 5 M.L.J. 
Art., p. 230. X 

(4) Presence before and during commission of offence by another — Joint trial. 

Two persons jointly tried, one for theft, the other for abetment of it before- 
hand and being present during its commission, were held to be jointly 
tried for the same offence within the meaning of S. 30, 3 P.R. 1879 
(Cr.) Y 

* 

(5) Offence committed in consequence of abetment-— Abettor commits substantive -t 
offence. 

Where the act abetted is committed in consequence of the abetment and the 
abettor is present at the commission, he shall be deemed to have 
committed the substantive offence itself. S.C. 143. Z 

(6) Who Is not an abettor. 

A person answering the description contained in S. 114, I.P.C., cannot be 
correctly designated an abettor, bis position being for all practical 
purposes similar to that of a principal offender. 8 P.R. 1879 (Cr.) A 
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8.—** Expfanation.^* Offence/ as used in this section, includes the abet-- 
ment of, or attempt to commit, the offence/* — (Concluded), 

(7) Statement held to be no evidence of abetment. 

A statement made to the police by an accused person to the efiect that, if 
certain other accused persons were sent for, he would see that the 
stolen property was traced out and restored, was held to be no evidence, 
on which any Court could find, that the accused abetted in committing 
theft. i2 A.L.J. 58=^ 2 Cr. L.J. 22. B 

(S)» Extension of explanation. 

For a case* where a certain construction of the explanation, attempting to 
extend its scope, was rejected. See 22 C. 164 (173), Hupra, 1 (2) (7) (e}.C 


31. Admissions are not conclusive proof of the matters admit- 

Admissions not tiid (^), but they may operate as estoppels under 
conclusive proof, but .i • i • • -i /n\ 

may estop. provisions hereinafter contained (^). 


(Notes). 

General Construction of section. 


(1) Scope of section. 

S. 31 dcclaro-s that admission.^ arc not conclusive proof of the matters admitted, 
but that they may operate as estoppels. U.B.H. (1897-1901), Civil, 
p. 377. D 

(2) Meaning of section. 

The provision that ndniissions may operate as estoppels is sometimes attempted 
to be used as if, instead of paying that iin admission is not LOiicZwsiue 
proof, the section said that an admission is not .sufiicicut proof without 
corroboratjon. But this is not the moaning. U.B.R. (l997-l901), 
Civil, p 377. E 

(3) Conclusive proof,” definition of. 

“ Conclusive proof” is defined iu S. 1 of the Evidence Act, and when one fact 
IS declared to he coiiclu.sive proof of another, a Court cannot allow 
evidence to be given for t)ie purpose of disproving the fact conclusively 
proved. U.B.R. (1897-1901), Civil, p. 377. F 

(4) Party may show admission to be untrue or mistaken. 

All that S. 31 provides is thaj an admission, unless it operates as an estoppel, 
is not conclusive. The person against whom it is proved is at liberty 
to show that it was mistaken or untrue. U.B.R. (1897-1901), Civil, 
p. 377. 0 

(5) Effect of proving admission.’* 

But if the admission is duly proved and if the person against whom it is proved 
does not satisfy the Court that it was mistaken or untrue, there is 
nothing in the lilvidenoe Act, and there is no general principle or rule 
of law to prevent the Court from deciding the case in accordance with 
it. U.B.R. (1897-1901), Civil, p. 377. H 
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!.—*• Admissions are not conclusive proof of the matters admitted s** 

0) General rule as to binding force of admissions. 

(а) The rule of law appears to us to ho that any statement made by a party 

may be used against him, and moy be evidence more or less weighty, 
possibly even conclusive, according to the circumstances of each case 
and the result come to by judicial investigation of the case, 12 W.R. 
150 (157). ^ I 

(б) What a party himself admits to lie true may reasonably be presumed to be 

so. Hlatlene v. Pooleif^ 6 M. and W, 064 at 009 ; cited in 6 C.L.J. 1^5 
(121)r.4 A.Ij.J. 102---29 a. 184. J 

<2) Right of party to prove his admissions to be mistaken or untrue. 

(а) The express admissions of a party* to the suit, or admissions implied from 

his conduct, are evidence, and strong evidence, against him. But he 
i.s at liberty to prove that .such admissions were mistaken or were 
untrue, »and is not estopped or coucluded by them, unless another 
person has l)cen induced by them to alter his condition ; in such a 
case, no party is estopped from disputing their truth with respect to 
that persson and those claiming under him and that transaction ; but 
as to third persons he is not so bound. Heane v. Rogers, 9 B. and 0. 
677; Tay. Ev., lOth Ed., S. 817. p. 677 ; Wigm. Ev., 1905 ,Ed., 
S. 1058, p. 1227 and 29 A. 184 (195). K 

(б) As a general rule, and particularly as to third parties, an admission con- 

tained in a deed is so conclusive, that the party whom it affects is not 
permitted by a Court of justice to controvert it, but he undoubtedly 
may plead and show by evidence, if he can, that the person relying 
upon it is himself estopped from .setting up the admission ; and the 
Court is bound to look into the truth of this plea, as this is not to 
deny the conclusive effect of the admission as to himself, but to 
incapacitate the other from taking advantage of it. To rule otherwise 
would be to cripple the action of the Court, and to make it the vehicle 
of enforcing fraudulent deeds. 1 W.R. 15G (158). L 

(c) In this country, it is in all cases open to third parties to show that the 
true nature of a transnetion, where the assignment is not by deed, 
was sham. 15 13. 1 (G), referring to 4 B, 76, 77. M 

{d) In this case, there was a pretended sale, but the plaintiff had not parted 
with the title to the goods and nothing further was done in furtherance 
of tbe intended fraud. This case shows that, even in England, where 
the a.s6igument is not by deed, the true nature of it, as a sham trans- 
action. may be proved. Boices v. Foster, 27 Ij.J. Ex. 262, cited in 
27 C. 231 ; 15 B. 1. See, also, 1 t, 403 and 11 B. 708. N 

(e) Where a defendant scek.s to make use of statements which have been put 
in evidence, and to treat them as admissions by the plaintiff who put 
them in, it is competent for tbe plaintiff to show the real nature of the 
transaction to which they relate, and to get rid of the effect of the 
apparent admissions. 18 W.R. 485. 0 

(/) A party claiming under another, who has made admissions as to a transact 
lion to which that other was a party, is at liberty to allege and prove 
that the admissions were made with a fraudulent purpose and were not 
true, and to show the real nature of the transaction. 20 W.R. 112*P 
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/. — “Admissions are not conclusive proof of the matters admitted^" 

^(Continued) » 

{g) An admission contained in a deed of sale, or made before a Registrar, that 
the consideration has been received by the vendor is prima 
evidence against the person who makes it, but it affords only a rebat- 
table presumption, and the weight to be given to it varies according to 
the special circumstances of each case. 9 A.W .N. 142. 0 

• 

{k) An opponent whose admissions have been adduced in evidence against him 
may offer any evidence, which serves as an explanation of his former 
statement of what ho now denies to be the fact. This may involve the 
shelving of a mistake, or the evidencing of circumstances which suggest 
a different significance to the words. Wigm. Ev., 1905 Ed., S. 1068, 
p. 1228. ^ R 

(i) “ Ant/ sialement of the opponent, viade at the time of certain conduct of his 
which has been adduced as equivalent to an admission, may be offered 
in evidence so far as it presents the true complexion of his conduct and 
takes from it the ejuahby ot an admission.” VVigm. Ev., 1905 Ed., 
S. 1059, p. 1229. ® 

(/) A copy of a defendant’s deposition in a former suit having been put in by 
, the plaintiff at a late stage of the ease, when the defendant had no 

means of explaining away any .supponcd admission therein, held, that 
the first Court was wrong in accepting the same as an admission bind- 
ing on the defendant, and that the lower appellate Court was right 
in sending for the defendant, and examining him on the subject. 
16 W. R. 220. T 

3) Miatakes both of legal liability and of fact may be proved. 

\(a) The doctrine that a person is always at liberty to prove tnat his admissions 
wore founded upon mistake^ except where the opposite party has been 
induced by them to change hi.s condition, is equally applicable to mis- 
takes in respect of legal liability, as to those in respect of n^atters of 
fact. Tay. Ev., 10th Ed., S. 817, p. 677, referring to Newton v. 
Belcher, I Q.B. 921, and Netuton v. Liddiard^ 18 J* J.Q.B. 63. U 

{b) In a case, a mistake of law as to a certain Jiaoility was allowed to be proved. 

Newton v. Belcher, 12 Q.B. 921, 924 ; Wigm. Ev., 1905 Ed., S. 1058, 
p. 1227; SCO, also, ex parte Morgan, %n re Simpson, L.R., 2 Ch. D. 72 
(89) and Trinidad Asphalte Company v. Coryat, A.C., 587, referred to 
in 29 A. 184 (195i (P.C.). V 

(c) The rule that admissions are not conclusive is applicable to mistakes in 
respect of legal liabilijiy as well as to those in respect of fact. Newton 
v.Liddiard, 12 Q.B, 925; Wigm. Ev., 1905 Ed., S. 1058, p. 1227. 
See, also, 29 A. 184 (195) (P.O.) *11 C.W.N. 321. W 

4) D^fofidiftnt’s stfttenient not amounting to admission Effect 

A plaintiff cannot take advantage of a statement made by a defendant, which, 
at most* amounts to a piece of evidence, and not to an admission, but 
which is found to bo uutriie, unless it be shown that the statue of the 
plaintiff had been affdcted, or that he had boon misled by such state- 
ment. 3 B.L.B'A.C. 337. 31 
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Admissions are not conclusive proof of the rnattei-s admitted.” 

— {Colhtimied). 

(5) Deposition in form sr suit an admission— S. 33, Evidence Act, does not apply. 

S. 83 of the FiVidence Act does not apply to the deposition of a witness in a’ 
former suit, when the witness is himself a defendant in the subsequent 
suit, and the deposition is sought to be used nnf iinst him, not as 
evidence j{ivon between the parties one of whom called hirq as a 
witness, but as a st.itcmcnt made by him. which would be evidence 
against him, whether he made it as a witness or on any other occasio^i ; 
it is admissible under the sections relating to admissions, althoiigli it 
might be shown that the facts were dilTerent from* what thev stated it 
to be in the former case. 11 B.L.R. Ap. 8=!2l W.R. 411. Y 

(5a) Admission when rebvant on behalf of ^maker. 

When the plaintiffs sought to estaldish their pedigree hy, proving, inter aim, that 
A and B were brothers, hild that a statement to that effect made by 
one of the plaintiffs in a deposition, given long before the controverry 
in suit arose, was admissible in evidence, 12 C.W.N. iaGri. Z 

(0) Admission on point of law, effect of 

A plaintiff is not bound bv an admission of a point of law, nor precluded, from 
assorting the contrary in order to obtain the relief to which, upon a 
true construction of the law, he may appear to bo entitled. Ij.H. Snp. 
I.A. 47, cited in 21 A. 285 (287). A 

(7) Admission not explained, though not conclusive, is strong evidence. 

Where a d ifendant assigned no reason why a stibemeiin made b> the defendant’s 
vendor that the plaintiff was in possession of certain lands was 
falsely made in certain documents under cr)nsideration, it was hold 
that, though that admission was not conclusive, in the absrince of any 
explanation why this admission was made falsely in ihosc documents, 

• and remembering the occasion on which it was made, and also that it 

was ma le publicly and that on .a subsequent occasion the attention of 
the defendant was distinctly drawn to it, it would be very good 
evidence upon which a Court of Justice should come to the conclusion 
that the plaintiff w.a? in possession. 24 W.R. 431 (432). B 

(8) Strong evidence necessary to show deliberate assertion of parties to be untrue. 

Admissions made by parties, apparently and deliberately, are not to be set aside 
merely upon the .suggestion or statement made by the same persons 
that the facts were different from what, on a former occasion, they 
stated them to be. It might have been shown to he false, if it were 
so ; but, it would require strong evidencu to prove that what the 
parties had deliberately assorted was altogether untrue, they alleging 
the facts to be different in order to keep the property they were in 
possession of. 14 B.L.R. Ap. 3=^21 W.R. 414 (415). C 

(9) Admission of a grave character— Onus of explaining it. 

An admission, which appeared to bo of a grave character, though it is not to 
be treated as an estoppel, at least casts upon those making it the 
burden of explaining it and of showing that what was then deliberately 
asserted was not the fact. 14 W.R. (P.G.), 28 (31) B.L.R. 529. D 
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/. — “Admissions are not concJusive proof of the matters admitted ” 

— [Continued). 

(10) Deliberate oral admissions satisfactory evidence. 

Where oral admissions are deliberately made and correctly identified, the 
evidence they afford is often of the most satisfactory character. Iho'f 
V. Curgetiven, 2 Wils. 395 ; Tay. Ev., 10th Ed., S. 8G1, p. GOl ; Wigm. 
Ev., 1905 Ed., S. 208G, p. 2vSll. E 

(11) Judicial admission is conclusive. 

* A judicial or solemn admission is conclusive, in tbe souso that it formally 
waijVes all right to deny, for the iiurposos of the trial, that is, it 
removes the proposition in question from the field of disputed issues. 
Wigm. Ev., 1905 Ed., S. 1058, p. 1227. F' 

(12) Admissions held conclusive on grounds of public policy. 

Admissions have also been hold to be conclusive on grounds of public policy in 
■some few oases connected with public justice and government. Tay. 
Ev., lObh Ed., S. 850, p. 000. G 

(13) Examples. 

(a) In an action for penalties for bribery at an election, a person who bad 
given money to another for his vote will not lie allowed to state that 
'* the hitter was nob entitled to vote. Combe v. Pitt, 3 Burr. 1580 ; Tay. 

Ev.. 10th Ed., S. 850, p. GOO. H 

(5) Whore the owners of a .stage o.oaoh took up more pas.sengers than wore 
allowed, and an injury was alleged as having resulted from the 
overloading, their conduct was hold to be conclusive evidence that the 
accident was occasioned by the cause alleged. Israel v. ClarJc, 4 Esp 
250 ; Tay. Ev., 10th Ed.. S. 856, p. 000. I 

(r) A shipowner, whoso ship, after being forfeited for breach of the revenue 
laws, had been given up to him on his making an application, 
verified by an oath, that the forfeiture had been incurred by tbe 
master ignorantly and without iiaud, was not afterwards allowed, in 
an action by the master against himself for wages on the same voyage, 
to contradict this statoment, and to prove the misconduct of the 
master, though he proved that the fraud had come to his knowledge 
subsequently. Preevian v. irator, 0 Grecnl. 68 (Am.); Tay. Ev., 
10th Ed., S. 850, p. GOO; see, also, Wigm, Ev., 1905 Ed., S. 1058, 

p. 1228. J 

(cZ) Where it was made illegal by statute to publish reports of the meetings of 
suppressed associations, a report alleging that a suppressed association 
had held n meeting and purporting to report thei proceedings of that 
meeting, was held, oven in a criminal case, to bo an admission that 
such a meeting had* in fact taken place, Itetj. v. Sullivan^ 20L.B.- 
Ir. 550 ; Tay. Ev., 10th Ed., S. 850, ‘p. 600; Wigm. Ev., 1905 Ed., 
S. 2070, p. 2779 ; Phip. Ev., 4th Ed., p. 242. K 

(14) Admission in first suit evidence in second suit. 

A suit for rent having been dismissed by a Deputy Collector for want of 
jurisdiction, on the defendant’s admission, that plaintiff etmamdar 

and not ijaradar, the plaintiff sued in a Civil Court. Held that any 
allegation made by the defendant in the first suit, which was put in 
evidence by the plaintiff, was sufficient proof of the thing alleged. 
17 W.R. 372. L. 
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I.—** Admissions are not conclusive proof of the matters admitted,*^ 

— {Continued). 

<15) Relevancy and effect of admission. 

The question of the relevancy and effect of an admission is, of course, quite 
apai-r. from the question whether it was really made. U.B.R. (1897- 
li^K)!), Civ., p. 377 ; see. also. 8 W.R. 408 (469), p. 260, M 

( 10 ) Value of admissions. 

Held that tlie value to be attached to an admission depends upon the 
cirouiiistaucos of each particular case under which it was made. H. 
V, Sini'iiLJiisto, 1 C. and K. 164, 166 ; A. A. aud W. Ev., 4th Ed,, 
p. 189 ; see, also, Ros. Ev., I3th Kd., p. 272 ; Wfgm. Ev., 1906 Ed., 
S. 2086. p. 2812, and Phip, Ev„ 4th Ed., p. 213 ; also Best Ev., 9th 
Ed., p. 443. N 

(17) Evidence of admissions to be carefully tested. 

The plaintiff-respondent sued to recover Rs. 350 alleged to have been lent to 
the defendant. There was no witness of the loan and no acknowl- 
edgment of it. The only evidence of the obligation was that of three 
witnesses, a man, his wife, and her sister, who said that the plaintiff 
demanded re-payment and that the defendant admitted that the 
money was duo. Held that if the Judge believed that the admission 
was ni idc, and, if that belief was justified, there was no legal objection 
to the decision on tlie admission and that a Court of revision should 
not interfere in such a case, although it pointed out that evidence of 
admissions of the kind produced in the case should bo most carefully 
scrutinised and tested. U.B.R. (1897-1901), Civ., p. 377. 0 

s(l8) Admission to be taken as a whole. 

(а) Where each party came into Court with his own stacomont, Add, if used as 

evidence against him, it must be taken altogether, and not in part, 
and the plaintiff could not put in one part of it as an admission with- 
out putting in the whole. W.R. (1864, Act X), 27. P 

(б) A written statement is not a pleading in confession and avoidance whereby 
• a uefendant is bound by the confession, and compelled to prove the 

avoidance ; if used as evidence as against the defendant, the whole 
Htatomont must be taken together. 9 W.R. 130. Q 

(c) A written statement put in by a defendant is not a plea by way of confession 

and avoidance, and the whole statement must be taken together. 
9 W.R. 190. R 

(d) A plaintiM abandoning his own case, and falling back upon the defendant’s 

admissions, must uonserit to take them in their entirety as they stand. 

15 W.R. 45l.|153). S 

( 0 ) When a defendant admits any one fact contained in the written statement 

of the plaintiff, and thereby CYolvdes independent evidence thereof, he 
i.s not entitled to say that the plaintiff has relied on his statement as 
evidence, and that he (defendant) is, in consequence, in a position to 
claim that the whole of it may be read as evidence iu his own favour, 

16 W.R. 257. T 

f/) The law rejects what a man has stated on his own liohalf, and admits what 

he has stated against himself ; but, whore a document or statement is 
partly favourable and partly unfavourable to a party, the whole of it 
is admissible. Randle v. Blackburn, 5 Taunt. 245 ; Best. Ev., 9th Ed., 
p. 668 ; Wigm. Ev., 1906 Ed., S. 2117. p. 2866 ; Tay. Ev., 10th Ed., 
S. 726, p. 624 ; Phip. Ev., 4th Ed., p. 215, U 
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-^(Contiitued). 

(19) Reason of %uoh rule. 

For the reason of the rule requiring the whole of the admission to be considered 
together. See Fletcher v. Frotfgait. 2 C. and P. 569; Tay. Kv., 10th 
Ed., S. 725, p. 523 ; see p. 208. (60), Y 

(20) Qualification of the rule. 

(a) If a man makes a qualified statement, you cannot use that .statement 
against him apart from the qualification. But it does not follow that, 
if a man makes a scries of independent and unqualified statementb, 
those statements may not be used .against him. 10 W.H. 190, 
exidainincj 9 W.R. 190. W 

{b) A defendant in his written sta‘*tomont made one clear and distinct allegation 
that the plaintiff’s father had possession and that the defendant bad 
no possession at the time. Then he made another distinct and 
unqualified allegation that the plaintiff’s father having relinquished 
the lands, the defendant succeeded to the lands. There is no reason 
why two such separate statements could not l)e taken (juite distinct 
from the other. (Ibid.) X 

(21) Conduct construed as admission. 

(fl) Where delay is made in «uing to enforce supposed rights, it may he regarded 
as an admission of the non-exi.stenco of those supposed right-*. 14 

M.I.A. 07. Y 

(5) Delay in prosecuting alleged legal rights may amount to an admission that 

those rights do not exist. 14 B«L.R. 386. Z 

(c) The fact that a party requested a witness to give falao evidence is admissible 
in evidonce against such party a.s being tantamount to an admission 
that he has a bad ca.so. Moriarlu v. London, Chatham <('• r>over R. 
Co„L.R., 5 Q.B. 814; Host. Rv., 9th Kd., p. 509 ; Tay. Rv., 10th 
Ed., S. 804, p. 506 ; Phip. Kv., 4th Ed., p. 116 ; Wigm, Ev., Jl905Ed., 
S. 278, p. 85G, A 

(22) Conduct not held to be admission. 

Where the plaintiff was an immediate reversioner, and contributed his share of 
profit and put his signature in the patwart^s diary as lambardar, his 
conduct was held not to be an admission ot the defendant’s title as 
purchaser. 1 Agra 223. B 

(23) Unfair use of written statement. 

An unfair use is not to be made of a man’s written statement by trying to 
convert into an admission by him what he never intended to bo an 
admission . 10 W.R.*190 (191). C 

(24) Admisilon when evidence in party's own case. 

(a) Unless a defendant has subjected himself to cross-examination, no state- 
ment which he may volunteer can be used as any evidence in his own 
case. 16 W.R. 257. D 

(6) An admission by a jaghirdar in a suit brought by Government to assess 

certain landsi tbat the lands were comprised in a zamindari, is evi- 
dence of that fact in a suit by the zamindar to resume those lands. 

6 B.L.R. 529. E : 
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— [Continued) y 

( 125 ) Admissions held not to be conclusive. 

(а) A Rtatemont made by a. paity is not facto conclusive against him, 

though it may be used against him, and may be evidence more or less 
woiglity, possibly fveii ooiKikistve, according to the circumatauces of 
each case and the result conic* to by judicial investigation. 12 W.R. 156. F 

(б) A party is not c included by his own rcp»*csctuationp unless they have been 

acted upon by the opposite party. Tf treated merely as admissiVins 
not acted up in, it may be shown, by the party wjio made them, that 
they wern not true. 20 W.R. 223. G 

(c) A more adinussion is not conclusive. It is so only in certain cases, o.j/., 

where it h Is been acted upon by the party to whom it was made. 
Thus, a statement made in a former suit, in which the Court, so far 
from acting upon it, passed a decree opposed to it, cannot bo treated 
as c njolusive. 18 W.R. 317. H 

[d) An admission made by the defendants’ ancestor may be evidence of some 

weight that may he used against them ; but, it is only evidence upon 
which the Court which is trying the suit may act or not, according as 
lb considers it ought to have effect given to it. IS W.R. 347 (348). 1 

■ (e) An arrangommt was entered into by the mother ot the plaintiff during his 
minority to which he was alleged to liavo con.sented. The plaintiff 
was alleged to have, by Ins conduct, since Jie came of age, udoptcd the 
compromise made on his behalf, and certain receipts for rent signed by 
the plaintill were adduced in evidence, //e/r/ that, in the absence of 
evidence to show that, after being fully aware of his legal position in 
relation to the defendant, ho deliberately accept.-d that arrangement, 
his admission^, though evidence ag.iinsb him, were not evidence of a 

4 conclusive cliaracLer, lOB.II.C.R 311(318-9). J 

’(/) “ Thos 3 :idmis.^io.is which have not been acted upon, either bccauae f Ac// 
ivjui orviiiiallif nin'lr without an>f intentio n of being acted upuny or 
because for any other reason they, in fact, roniain not acted upotiy or 
havj not altered the situation of the opposite part are not conclusive, 
though they arc receivable in evidence against the parties making 
them.” Tay. Kv., 10th Ed., S. 854, p. 598, referring to Hoioard 
V. rindsou^ 22 341. K 

{()) Where A contracts to sell goods to 33, and gives him a delivery order, he 
may, on IVs bankruptcy, provided B has neither paid for them nor 
sold them to a third party, stow that the delivery order was invalid, 
and, therefore, did not amount to a constructive delivery of the goods. 
Ijachinyton v. AthertuHy 13 Tj.J.C.P. 140 ; Tay. Kv., 10th Ed., S. 854, 
p. 598. L 

,(h) A por.soTi who brought an action of trover for a dog, was held not to be pre- 
cluded from proving his title to it, though he had previously authoris- 
ed a third party (against whom the defendant had brought an action) 
to deliver it to the defendant, at the' same time demanding it back on 
behalf of the plaintiff as being the latter’s property. Sandys 
.v. Hodgson. 9 L.J.Q.3. 31 : Tay. Ev.. ICth Ed., S. 864, p. 609. M 
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— (Continued). 

(i) “ wrong is done to the other parly, by receiving any legal evidence to 

show that an admission was erroneous, and by leaving the whole evi- 
dence, including the admission, to be weighed by the jury.” Tay. Ev., 
10th Ed., S. 854, p. 599. N 

(j) The Court will not treat tho alteration (»f its locality after complaint, as 

conclusive evidence that a trade was a nuisance. R. v. NevillCy Tcake 
R. 01 ; Tay. Ev., 10th Ed., S. 854. p. 598 ; Kos. Cr. Ev., 13th Ed., 
p. G67; Wigni. Ev., 1905 Ed., S. 1050, p. 1226; Phip. Ev.. 4th Ed., 
p. 212. 0 

(k) The Court will not, in a petition for damages Sy reason of adultery, regard 

an admi.ssion by tho deiendant, that at some other and different time 
the ^^teternma *’ was the wife ot the plaintiff, as conclusive 

evidence that she was the wdfe of tho plaintiff at the time when the 
adultery was committed. Morris v. Miller ^ 4 Burr. 2057 ; Tay. Ev., 
10th, Ed., S. 854, p. 598 ; Wigm. Ev., 1005 Ed., S. 2084 , p. 2804. p 

{i) If the defendants in a bound.ary suit, accepted, in a previous suit, a parti- 
cular map as correct, their acceptance is legal, though not conclusive, 
cvidonci? against them in the boundary suit, and is tantamount to an 
admission and stands upon a very different footing from the decree in 
the fiist suit. 8 VV.R. 291. Q 

(m) An admission before a Registrar of the recei[»t of purchase-money attested 
by his eudor.sement, as required by cl. 3, S. GO, .\ctXXof 18GG, though 
evidence of the strongest and most reliable description, ought not to be 
treated as conclusive. In tho face of such an admission, however, the 
party seeking to get out of the effect of tho admission should make 
out his case by very clear evidence. 15 W.R. 280 (281). R 

,(ji) Where it was admitted that an iiistriiment of gift had been executed and 
evidence was offered to show that it was only a eolourablo tLiinsaction, 
and the question the Court had to decide wms whether the person 
against whom an admission of the gift was used might show that it 
was really eolourablo, and that the property was not intended to pass, 
and really did not piss, the High Court held that he might show the 
real nature of the tran.sactioii. 18 W.R. 493 S 

(o) A misreprchentation as to his separate ownership made by a person, in a 
security bond given by him to the Collector, was not regarded iu a 
subsequent suit as more than an admission inconsistent wdth the title 
asserted in the hubsequeiit suit, the defendant not having purchased 
on tlio faith of sucLMiiisrcpresentation. 12 B.Ij.B. 317— 19 W.R. 3G 
(P.C.) T 

,{jj) The circumstance of a defendant having, in a previous suit, admitted the 
execution of a deed of sale, was held not to preclude her from contest- 
ing its validity, and maintaining tb.it it was colourable, not real. 

19 W.R. 118. U 

.((/) Whore the admissions, which the defendant relied upon as proving the title 
of Ins judgment-debtor, were untrue, they were held to be no proof of 
title, unless they could be regarded as conclusive and as an estoppel. 

20 W.R. 228 (224). Y 
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L—** Admissions are not conclusive proof of the matters admitted.” 

—{Cuntinued}. 

(r) The fact that cortain defondauts were allowed to join as co-plaintiffs in a 

previous redemption suit to which the plaintiff was not shown to bo a 
party was held to l)c inadmissible in evidence as an admission adverse to 
the plaintiff’s interest ; and the admission of K, the plaintiff’s brother, 
cannot merely on account of his being n Liimbardar^ be admitted in 
evidence against the plaintiff, unlcH^it was shown that K wa8a*pors()n 
who, either by ofheial poiition or by some authority delegated to him 
was privileged to make admissions of such a nature binding on the 
plaintin. ‘2 Agra A.C. 20 (21). ^ W 

(s) The mere admission of the vendor of property, subject to a claim of pre- 

einpticri, that an old debt due to him formed part of the consideration 
was held not to bo conclusive evidence of the allegation. 2 Agra 34S.X 

{t) The Courc held that oven if a disputed fact was any Evidence of an admission, 
under S. 31 of the Evidence Act, admissions were not conclusive proof. 
U JJ. 312 (315,. Y 

(It) There is no doubt but that the expres.s admissions of a party to the suit are 
evidence and strong evidence against him ; but we think that he is at 
liberty to prove that such admissions were mislakon or wore and 

is not estopped or concluded by them, unless another party has boon 
induced by them to alter his position, Jhane v. Hoijers, 9 B. and C. 
586 ; Tay. Ev., 10th Ed., S. 818, p. 677 ; Wigm. Ev., 1906 .Ed., S. ld58, 
p. 1227 , sec, also, 1 W.R. 158 and 29 A. 184-^4 a.L.J. 102 (P.C.). Z 

(r) An admission, or a quasi-admission, as Prot. Wiginore calls it, being 
nothing but an item of evidence, is not in any sense final or conclusive. 
The opponent, whose utterance it is, may none the less proceed with 
his proof in denial of its correctness ; it is merely an inconsistency 
that discredits, more or loss, his present claim and his other evidence. 

I Wigm. Ev., 1905 Ed.. S. 1058, p. 1227. A 

(26) Admissions not rendered conolusive by being made upon oath. 

(а) ^loreover, an admission is not made conclusive against a party merely by 

reason of the fact that it was made under an oath, though this 
cireumstanco greatly adds to its value and throws upon the party the 
burden of proving that it was made under a miaUke which was both 
innocent and is perfectly clear. Tay. Ev., 10th Ed., S. 857, p. 601. B 

(б) Eor example, in a prosecution under the game law.s, proof of the oath of the 

defendant, under an lucomo Act then in force, that the annual value 
of his estate was less than £100, was held not to be quite conclusive 
against liim, though it was held to bo very strong evidence of the fact. 

B. V. Clarhe, 8 T. R. 220 ; Tay. Ev.. 10th Ed., S. 867, p. 601. C. 

(c) Whore the fact sworn to is not a matter of judgment but is purely a matter 

of fact within the knowledge of the parties swearing, the same princi- 
ple as the above applies. 2'Jtornes v. lYhite, Tyr. & Gr, 110 ; Tay. Ev., 
10th Ed., S. 857, p. 601. D’ 

(d) Where a defendant has sworn to his belief of a fact in an old answer in 

Chancery, it is admissible in evidence against him, but is not conalu- 
sive. Doe v. Steely 3 Camp. 115 ; Tay. Ev., 10th Ed., S..657., p. 601. E. 
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L-** Admissions are not conctasive proof of ibp^matters admitted.*' 

— (Continued). 

(27) Oral admissions— Value. 

“ Evidence of oral admissions ought always to be received with great caution. 
Suoh evidence is necessarily subject to much imperfection and mistake ; 
for either the party himself may have been misinformed, or he may 
not have clearly expressed his meaning, or the witness may have mis- 
• understood him^or may purposely misquote the expression used.” 

Tay. Ev., lOth Ed., S. 861, p. 608. P 

(28) Admissions in writing. 

(fl) Various 'other admissions, ovcmi though they may be in writing, are not 
conelnsive, if they have never been acted upon by another to his pre- 
judice, and do not full within tht^ reasons before mentioned for estop- 
ping a party fiom contradioting them. Such admissions ate left to be 
weighed, with other evidence, by the jury. Tay. Kv., 10th Ed., S. 897, 
pp. 601 and (30'i, G 

(6) “ Rci'cljjts, mere ncknowledgmonts, either for goods or money, and whether 
on .separate papens— Skaife v. Jachnon^ 8 11. and C. 421 — or indorsed on 
deeds, —Slraton v. ItustjU^ 2 T.R. 366 — or on negotiable securities, — 
Omrea v. Katj, 8 15. and Ad. 313- are of this nature, as are also bankers’ 
• pass-Ooohs — (Joittmerc.ial Jiank of Hrotlfinl v. lihind^ 3 ]\[acq. 648 

(H.L.); \xn adjiLstment oj a loss on a policy of insurance, which has 
boon made without full knowledge of all the circumstances, or under a 
mistako'of law or fact, or under any other invalidating circumstances — 
Ijiickie V. hushby, 22 L.J .C.P. 220 : and so, too, are (icconnis rendered, 
such as a solicitor’s hiW^Loveridge v, Botham, 1 B. and P. 49 — 
and the like.’’ Bacon Chesney, 1 Stark. K. 193). Tay. Ev., lOth Ed., 
S. 859, p. 602. H 

(c) An old bill in Chancery is not admissible at all against the plaintUT in proof 
of the admissions it contains, since the facts stated therein are regarded 
as nothing more than the mere suggestions of counsel. lioilean v. 
Hutlin, 2 Ex, 078 ; Tiiy. Ev., 10th Ed,, S. 859, p. 602 ; Phip. Ev., 4th 
Ed., p. 231 ; Wigm. Ev., 1905 Ed.. S. 1005, p. 1244. I 

(29) Recitals in a deed, conclusiveness of. 

(a) A recital m a deed or Dther mstrument is no doubt in some cases conclusive, 
and m all cases evidence, as against the parties wJio make it, audit is 
of more or les.s weight, or more or less conclusive, against them accord- 
ing to circamstances. It is a statement deliberately made by the 
parties, which, like any other statement, is always evidence against the 
pereons who make it. But it is no more evidence as against third 
persons than any gather statement would be. 6 G. 268, referring 
to 3 M.I.A. 347. J 

(5) Though the recitals in an instrument may be conclusive and are alway.s 
evidence against the parties who make them, yet they arc not evidence 
against third persons. 17 A. 428=16 A.W.N. 93. K 

(30) Weight to be attached to reoitaU in a bond. 

(a) The weight to be attributed to the recitals in a bond would depend entirely 
upon the other evidence of the bs la fides of the bond. 6 0. 268 (278). L 

2583 68 
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I.— “ Admissions are not conclusive proof of the matters admitted.” 

— (Cuntiinied), 

(h) A recital in a deed sent to be executed for the pur£josc of inakiug a good 
title was received in evidence, but it was treated as having little 
weight, as it concerned a matter that happened 120 years before, of 
which the party could not have any por.somil knowledge. JJulleyw. 
Bitllen, Jj.U. !) Oh. App. 730, 747 and 7ol ; Wigin. Kv., 1905 Kd,, 
S. 1053, p. 1223 ; L*hip. Kv., 4th Kd., p. 212. * M 

(31) Reason for not giving effect to admissions of a defendant against a co-defien- 
dant. 

One reason fur uot^giviiig elTfecfc to such admissions against a co-defendant is 
that it deprives the defendant againj.t whom such admissions arc used 
of the opportunity of rais*ng pleas) which might be raised, if the de- 
fendants making the admissions appear in Court as plaintiffs suing for 
their rights. 7 .V. 353 (350), per Mahmundy J ^^rcfemnij to 3 A. 395. N 

(32) Admission by co-defendant held not binding. 

(а) It is a fimdaineiital proposition connected with our system of administering 

justice that a plaintiff cannot sue for moic than his own right, and 
that no defendant can, by an admission or consent of thi.s kind, 
convo> the right, or delegate thu authority, to onfj for more than his 
own share in property. 7 A. 353 (359) ; per Mahmood, J, referring tu 
6 A. 395 a 

(б) Three ^lahomedan brother's sued thoir three si.stcrs for possession of 

immoveahJe property. Two of the sisters suljscqncntJy filed a written 
statement, whore, after stating that they and their brothers were on 
good terms and that the suit bad been institutocl with their knowledge 
and permission, they prayed that the suit might be decreed, subject 
to the condition that they would, on .'Omc future occasion, settle with 
their own brotliors as to tlieir rights und eosts. 'rho third sister did 
not fippear ^and defend the smt. Jfew.isheld tliai the Coui Ls below 
Oiled in tie.iLiug this .idmis-ion as siifhcieui lo entitle tin' pLunUffs tc' 
a decree for possession, not only of their own share, but also of tin* 
shari's it iheir tbr(-e sisteis. 7 A. 353 (M59). P 

(c) 'Pho pljLiiitift .'^ucd L an<l M for po'^session of coruiin iinnioveable property 
left by R, deceased, ^^hose paternal uncle's sons the plaintiff and iM 
were. M was .idniitted by the plaintiff to be entitled to succeed R 
and was made a defendanf In him, as he ivculcl not join in bringing 
the suit. M filed a stateinoiit to theoffoi^t that, though he:r of R, be 
resigned all his rights in favour of the plaintiff, and that the plaintiff 
sued without his consent. Held that the plaintiff could not be allowed 
ill the suit to obtain M’sshaie as bis lepresentative, for that w'ould 
be to de‘Tee him the shaio on a title ho never set up and upon an 
admission (>f a co-defendant of the defcndani wdiich could not be used 
in the suit against the defendant, who would have no opportunity of an- 
swering it. 0 A. 395 (307 referniiif to 15 fB.L.R. 10 --23 W.R. 

211. Q- 

(d) An admission, or even a ernfession of judgment by one of several defen- 
dants in a suit, is no evidence against another defendant. 15 B.L.R* 

10. R 
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L—** Admissions nre not conclusive proof of the matters admitted,'" 

^{Continued). 

(^33) Pre-emptoF whether concluded by disputing vendor’s right to sell. 

A pre-emptor wasj held not to be precluaed from claiming the suit property by 
right of prc-ompfcioii, by tho circumstanco that ho had, in the Rogis- 
tr.ir’s Ollico, disputed the vendor’s right to sell it i)y rcison of hi.s not 
. being or not having been in possession of it. 2 Agra 348. 8 

(34) Admission of mortgagor’s daughter— Bindingness. 

The adihissioH of the daughter of .i mortgagor, being that of a person having 
no title to the estate in question in tho suit, was hold not to bo binding 
on the mortgagor. 2 N.W.P. 207. T 

(35) Admission by pleading -Conclusiveness. 

(a) In the English Common Law Courts, and, a fortiori, in the Courts of Law 
in India, where tho plcading‘5 are le^s technical, an admission of a fact 
on the pleadings by implication is not an admission for any other pur- 
pi)So than tint of the particular issue, and is not tantamount to proof 
of the fact. 15 JbL.K. 10. U 

, (b) It scarcely needs to be remarked that the effect given, in our Common Law 

Courts, to admissions on tlie pleadings has always been greater than 
that given to admissions in the less technical pleadings in the Courts 
in India. 23 VV.K. 214 (217). Y 

(80) Principle of pleading. 

Tho prinnple of pleading now is that the parties come into Court in person or 
by thoir agents, and make their statements. If the statement of one 
party is used as ovidenee against him by the other, the Judge is nob 
iicee&sarily bound to believe tho whole statement. He may believe 
one part of it and disbelieve the other part. But he ought not to do 
so without some good reason. W.R. (1861, Act Xj, 27. * W 

(37) Plaintiff, though misled by clefanJant’s raprjsentations, cannot set up new 
case. 

Even if a plaintill has hoeu misled by various representations of tho defendant 
into fiMiiiiiig hi.s suit lu a particular way, still he can only recover 
according to his allegations and proofs, and cannot be allowed to set 
up an entirely new case, not sot upjor hinted at in the plaint. 19 W.R, 
12 . X 

(38) Allegations not traversed admitted. 

(a) Where tho plaiubitTs’ claim on an alleged title and thoir allegation arc not 

traversed by the defendant, their position requires no further proof. 

12W.K.4G0. Y 

(b) Where, in a suit tried under tho Civil Prooediiro Code, issues have been- 

settled, averments upon which no issue is framed should be taken to 
be admitted, as the Court before proceeding bo frame and record tho 
issue is directed to inquire and ascertain upon what question of law or 
fact tlie parties are at Lssue, and, if there is any mistake or omission, 
the Court may, at any time before the decision, amend the issues or 
frame additional issueis. 18 W.R. 287. Z 
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i.- ** Admissions are not conclusive proof of the matters admitted.** 

—(Covimued). 

(c) In a suit for an injunction, where the plaintiff’s allegation of obstruction 
was not denied in the defendant's written staternont or put in issuo at 
the hearing, it was held to be fair to presume that the defendant did 
not deny the obstruction, as could be inferred from the character of 
the written statement and tho fact that his pleader declined to give 
any un(]ci*tal<ing against obstruction. *26 B. 785 (787-8), referring to 
18 W.K. 287. k 

•^SO) Averments not traversed nec 288 arily not admitted. 

(а) Tho strict rule that averments not traversed must bo taken to be admitted 

is not applicable to tho Indian Courts. 2 W.R. (P.C.), 19. B 

(б) The system of procedure in this country is not such that, if a defendant 

fails to dispute or contest a point, ho thereby admits it. On the 
contrary, if he allows judgment to go by default, the plaintiff is 
just as much bound to prove his case. 14 W.R. 55 (56). C 

(c) The mere fact of non-traverso of the plaintiff’s allegation of heirship was 

held not to amount to an admis-iion of title, cspacially (as in this case) 
where there was a general denial of the plaintiff’s allegations, including 
I hat of the plaintiff’.s title, and where the re il\question at isspe was 
as to the share to which the plaintiff was entitled. 17 W.R. 171. D 

(d) An allegation of fact not travets'*d by the opposite party was not held to 

be admitted by the latter. 6 A. 408 E 

(c) Tho doctrine of admission by non-traverso is not applicable to a written 
statemi^nt filed under Act X of 1859. 9 W.R. 88. F 

(40) Statement under Act YIll of 1859, nature of. 

A statomoiit, under .Act VI 11 of 1850, is not in the nature of a confession and 
avoidance as in English pleading, where the confession is considered 
as an admission of the party, and tho avoidance has to be proved. 
W.R. (1864, Act X), 27. 0 

(41) Admission on pleadings whether such for other purposes. 

(а) An admission of a fact on tho pleadings by implication is not an admission 

for any other purpose than that of the particular issuo and is not 
tintamount to proof of the fact. 23 W.R. 214 (217), referring to 
Kdmuudfi v, Uroues, 2 M. and AV. 642 ; Smith v. Martin^ 9 M. and W. 
301 and liohinn v, Maidstonoy 4 Q.B. 850. H 

(б) A sheriff’s return, though conclusive, iu tho particular cause in which it is 

rendered, or for the purposes of an attachment, does not, in any other 
action or prooeeding, operate as an estoppel either against the sheriff 
or against his bailiff. Sta7vhsh v. Russ, 19 L.J. Ex. 185; Tay. Ev., 
lOth Ed.. S. 854, p. 598. I 

.(c) The following proviso is appended to the provisions of S. 4 of Order XII, 
(styled ‘ Admissions ’) in tho First Schedule of the New Civil Procedure 
Code, Act V of 1908 Provided that any admission made in 
pursuance of such notice is to be deemed to be made only for the 
purposes of tho particular suit, and not as an admission to be used 
against the party on any other occasion or in favour of any person 
other than the party giving the notice : Provided also that the Court 
may at any time allow any party to amend or withdraw any admission 
. .so made on such terms as may bo just.” J 



B. 31] 


Act 1 of 1872 (INDIAN EVIDHNCB ACT). 


53 & 


l,^4t Admissions are not conctaslve proof of the matters admitted 

— {Continued). 

MAHOMEDAN LAW— DOCTRINE OF ACKNOWLEDG- 
MENT— CONCLUSIVENESS. 

(1) Whether* acknowledgment of Bonship conclusively establishes legitimacy. 

(а) Though it would seem at fii'st sight that au ikrar or acknowledgment stands' 

in the M-ihomcdari Law much on the same footing as an ordinary 
admission, as defined in S. J7 of the Evidence Act, acknowledgments 
of parentage under the ^rahmnedan* Law rest upon a footing higher 
thiiii that of ordinary admissions as pure matters of evidence, and are 
subject matter of the substantive Mahoniedan Law. 10 A. 289 (326j, 
2 J«r Mahmood J. K 

(б) Under tiio Mahoraodaii Law, the effect of an acknowledgment by a 

I\fahom,odaii that a particular person, born of the acknowledger's wife 
before marriage, is his son, though the person who acknowledges may 
never have treated him as a legitimate son or intended to give him the 
status of legitimacy, is to confer on that person the status of a son 
capable of inheriting as legitimate sou, except where circumstances 
exist randenng it impossible unat such a pcfsoii can have actually been 
the son of the acknowledger. 8 A. 231, refer ting to 11 M.T.A. 94 ; 
8 0. 42i--9 I. A. 8 and 10 C. 0G3 = U I. A. 31. L 

(c) A person alleged that he was the sou of a deceased Mahomedan and claimed, 

by riglitof inheritjince, possession of a share of the deceased’s property. 
Ho adduced evidence ot ocrtain letters, etc., wherein he was expressly 
referred to by the deceased as his sou. Jleld that the effect of the 
Hcknowledgment by the deceased of the plaintiff as his son was in fact 
to confer on the plaintiff the status of a legitimate son capable of 
inheriting the estate of the deceased, despite evidence showing that the 
deceased never treated him as logitimabo or intended to confer the 
of legitimacy on him. 8 A. 2-34. Per Fetheram, C.J ; (BrodJmrstt 
J, disfienting .) ^ M 

(d) Proved acknowledgments by a Mahomedan of another person as his son or 

daughter, if none of tho conditions in bar subsist, confer on such 
person the status of a legitimate ohild with its legal consequences. 
10 A. 289 (308). H 

(e) Tho ackuowledgmont and recognition of children by a Mahomedan as his 

sons gives thorn tho status of sons capable of inheriting as legitimate 
sons, unless certain condition.^ exist. 8 C. 422 (432) (P.C.) = 9 I. A. 8, 
referred to m 8 A. *234 (251). 0 

I/) According to MibooiKltn Liw, the acknowledgment of a father renders a 
son or daughter a legitimate child and an heir, unless it is impossible 
for the son or daughter to be so, 5 W.R. 132. P 

(g) The acknowledgment of a child as being tho son of the acknowledger is 
valid, when the ages of the parties admit of the alleged relationship, 
and where the descent from another of the person acknowledged has 
not been already established. 12 W.R. 497. Q 

(/t) According to the Mahomedan Law, the acknowledgment of a father renders 
a son or daughter a legitimate ohild and an heir, unless it is impos- 
sible for the son or daughter to be so ; and the acknowledgment need 
not bo of such a character as to be evidence of marriage. 15 W.B. 
403 (404). R 
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Admissions am not conctusive proof of the matters admitted.** 

—(C out Hilled). 

MAflOMKDAN JjAW-D 0(1T1UNK OF AGKNOWLEDG- 
MP:NT— CONCLUSIVE NESS.— (Co/iiwweci). 

(i) Where, in a transaction with a thinl party, A describes H as his son, and B 
speaks nt A as his father, the acknowledgment of sonship is conipleto 
and formal, and, under the IMahomedan Law, conclusive against all 

par Lies. ‘iO W.K. 104. 8 

« 

{!) An acknowledgment by a I^rahomodaii that a certain person is his son is not 
nieicly yrxtna fncie evidence of that, faitt, which may be lebuttcd, but 
establishes the fact acknowledged. Sucli acknowledgment is valid 
when the ages of the parties julmit of the relationship between them, 
and where the descent of the party acknowledged has not been already 
establi'ilicd from another. 4 B.L. R. A.C. 55. • T 

(/.:) The treatment of the daughter as a member of the familv affords a strong 
presumption in favour of the right of her mother to inlierit fi-oiii her ; 
Ml the face of the acknowledgment?, strong conclusive evidence is neces- 
sary to rebut tin; presumption raised by the treatment ; and, in the 
ahseiico of such evidence, the presumption must prevail. H Mad. Jur. 
cited in 2 C. 384 (U)9). ‘ U 

{l\ Continual cohabitation of the parents and acknowledgment of the child by 
the father is presumptive evidence of marriage hetweon the parents and 
of the legitimacy ot the offspring. 8 2’J5 ; in 10 A. 289 
(331), per Mahmoud, J. V 

tni) The status of a person as the son of another Maliomedan was held to have 
been sulhciontly established by reeogniiioii so as to en.ible him to 
edann as heir. 10 (J. (553 (COS) {P.Q.), following 8 C. 422 (P.C.). W 

{n) According to the Afahoinedan Law, the presumption of legitimacy from 
• m-irriagft, follows the bed, and whilst the marriage lasts, the child of 

the woman IS taken to bo the husband’s child: but this presumption 
IS not antcdatid by relation .<\n aiito-nupti.il elnld is illogitiinabe ; 
a child born of -wedlock is illegitimate; but, if acknowledged by the 
father, he acquires the status of ji;gitimacy. Such acknowledgment 
may be express or implied, directly proved or presumed. 11 M.T.A. 
01; cited in 8 A. 231 (248), \io\: Petheram, C..J. X 

(o) According to the !\rahoInedan T^aw, the legitimacy or legitimation of achild 
of Maliomedan parents may properly he presumed or inferred from 
circnmst iiices without proof, or at least without any direct proof, either 
of a marriage botween the parent'^ or of any formal act of legitimation. 
8M.1.\. 130 (150) = 3W.R. (P.C.), 37; riicd in 10 A. 289 (331), 
]i(iT Mahmoud, J . Y 

i(2)) Although, by the Maliomedan Law, the legitimacy of a child of Mahome- 
dan parents may be presumed or inferred from circumstances, without 
any direct proof cither ot a marri.igo between the parents or of any 
formal act of legitimation, in the ahsonco of evidence or circumstances 
sufficient to found such a presumption or inference, a claim by a party 
a.s a legitimate son to share in an intestate’s estate should bo dismissed. 
8 M.I.A. 136. cited in 10 A. 2B9 (331), per Mahmood, J. Z 
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/. — Admissions are not conctusive proof of the matters admitted,^* 

—(Contintied), 

MAHQMEDAN LAW— DOCTRINE OF ACKNOWLEDG- 
MENT— CONCIAJSIVENES3.— 

(<^) According to the ^Mjihomedan Law, the acknowledgment of the father 
^ renders the son a legitimate son and heir, whether the mother was or 

was not lawfully married to the father. 10 W.R. 45 (4 Gl A 

• .(rj Where a man acknowledges a. person to be his daughter, he must bo taken 
to^incaii his logitimalo daughter, unless the contrary appears. 10 
W.R. 4G0. B 

( 5 ) The IMahomedan Law is very scrupulous in bastardising the is.suc of any 
comicction in which it can be shown by presumption that there has 
been cp-hahitation and acknowledgment of paternity. 5 W.R. 4. G 

[t) “ The ^lahomcdan Tjaw of ac-kuowledgmcut of parentage \vith its legiti- 
mating ol'feet lias no ref(;rence wh'*^*’ •‘'n r in which the 

illegitimacy of the child is proved and established, either by reason of 
a lawful union hctwi eu the ptiiouts of the child being impossible (as 
in th(i CM sc of an in(;cstnous jntereonr.sr- or an adulterous connection), 
or by reason of tho ma»*riago necessary to render the child legitimate 
being disproved.” 10 A. 289 (334, .335), per Mahuiuixlt J. D 

{u) The doctrine of acknowledgment relates only to ea^es where either the fact 
of tho marriage itself or the exact time of its oceurreneo with reference 
to the legitimacy of the acknowleilgod child is not proved in the sense 
of the law as distinguished from disproved. 10 A. 239 (335), per 
Maliiwood, J. E 

(t;) In other \\ords, the doctrine applies only to cases of uncertainty as to 
legitimacy, and in such fa,ses afknowledgmont has its effect, but that 
(•fleet always proceeds upon the a.ssumptlon of a lawful uni^jii between 
the parents of the acknowledged child. 10 A. 239 (335), per 
Mahmoud, J. F 

{ 10 ) The rule is limited to cases of uncertainty of legitimate descent and 
proceeds entirely upon .m assumption of legitimacy and the establish- 
ment of such legitimacy by the, force of such acknowledgment. 
10 A. 2S0 (337), per Mahmood, J. 0 

(x) Where the illegitimacy is a proved and established fact, children boi ji of 
Zina cannot be made legitimate by any kind of .acknowledgment. 
10 A. 239 (33^1), per Mahmoud, J. H 

{[/) Notwithstanding the IMahomcdan Law, a Court of Justice cannot pronounce 
a child to lie the legitimate offspring of a particular individual, whore 
such a conclusion would be contrary to the course of nature and 
impossible. IG W.R. 260. I 

(z) An acknowledgment by a Mahomedati of another as his son or daughter, as 
the case may he, if there is no legal impediment to it, confers a status 
of legitimacy just as, by the analogy of the Roman law, manumission 
of a slave conferred on him the status of a free man. 10 A. 289 (307) ; 
but see in/ra. J 
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“ Admissions are not conclusive proof of the matters admitted.” 

-{Continued). 

MAHOMEDAN LAW— DOGTKINE OF ACKNOWLEDG- 
MENT-CONCLUSIVENESS.— (Go«/tMMcd). 

{aa) Under the ^r>ihomodan Tjmw, ack no wlcdg merit of parentage proceeds upon 
the theory of actual descent of the acknowledged child (whether male 
or female) from the father who acknowledges it, and such descent 
being the result of a legitimate intercourse between the parents, a^d 
when either of these two e.s.sent»als is disproved, the one by proving that 
the acknowledged child is the ofTspring of another' man, the other by 
proving cither that marriage between the acknovvledgor and the' 
mother of the child was impossible or did not exist at the time which 
would make the cliild legitimate, the acknowledgment itself would be 
ino/lective. 10 A. 289 (840), per Mahinood, J. ^ K 

(56) The Mahomedan Law relates only to cases of uncertainty and proceeds 
upon the assumption that th(5 acknowledged child is not only the 
olfspring of the acknowledger by blood, but also the issue of a lawful 
union between the acknowledger and the mother of the child* 
10 A. 289 (341), per Mahinood, J . L 

(2) Proof of express acknowledgment. 

There need not bo proof of an express acknowledgment, but an acknowlodg- 
men b of children by a Mahomedan as his sons may be inferred from 
his having openly treatod them as such. The question whether the 
acknowledgment should be presumed or not must of course depend 
upon the oirouinstances of each particular case in which it arises. 
8C.422 (432)(P.C.) M 

(3) Acknowledgment of another as brother -Effect. 

The acknowledgment by one man of another as his brother is not, by Mahome- 
dan Law, valid, so as to bo obligatory on the ©llior heirs, but i.s 
binding against the acknowledger. 13 B.L.K. 182. N 

(4) Whether acknowledgment conclusively establishes marriage. 

(rt) Though there is no evidence of the celebration of any marriage ceremony, 
still the fact of a woman having constantly lived as a married woman 
with her husband, and the fact of her children having lived as legiti- 
mate children Avith their parents, make the ca.se fall within the rule 
as to the prcsumpjtion of marriage and legitimacy laid down by the 
Privy Council in 8 M.I.A. IBG and by the Calcutta High Court, in 
1 Marsh 428, 1 W.R. 17. 0- 

(5) The undoubted acknowledgment by the father and by the whole family of 
the legitimacy of N and the admission of E that N’s mother was his 
wife, and not merely a servant, were hold to raise some presumption 
of the marriage of his mother. 2 C. 184 (200) (P.C.) P 

(c) Where a woman cohabited for years with a ^Mahomedan prince as his wife» 
and she had a child by him who had been openly acknowledged and 
treated by the Prince as his lawful son, the Privy Council held that, 
though there might be no cogent evidence of the actual fact of mar> 
riage, there arose, under the circumstauces, an almost oonolusivo pre- 
sumption of her marriage with the prince. 10 C.L.B. 293 (328). Q 
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/. — ’‘Admissions are not conctusive proof of the matters admitted.” 

— (Concluded)- 

MAHOMEDAN LAW— DOCTRINE OE ACKNOWLEDG- 
MENT— CONCLUSIVENESS. -(CowcZwdeiZ). 

(d) An equivocal expression in a document, by a Maliomcdiin, which might be 
• applicable to the ladies in respect to whom it is used, whether they 

were wives or not, cannot bo considered to be such an express recogni- 
• tion of their being wives as to o.stablish their claims, as such, to a share 

in the estate, on his decease. 10 C.L. R. ‘293. R 

(c) The more fact of a man keeping a w'oman within tho purdah and tronting 
her, to outward semblance, as a wife, does not necessarily, in the 
absence of express dochtration and acknowledgment, constitute the 
factum of marriage. 20 W.K. 352. R 

(/) According to’ tho iMahomcdaii Law, a public acknowledgment of paternity 
will, of itself, raise a presumption of marriage between the person who 
inahos it, and the mother of the child, without the father specifically 
connecting his paternity with any particular woman. To rebut this 
presumption, the onus of proving the impossibility of the marriage is 
on the other side. 3 W.R. 187 T 

(5) Acknowledgment not merely prima facte evidence but establishes fact. 

According to the Mahnmodan Liw, whore an acKiiowlodgmonb is hi tiding, it 
does not amount merely to prima facie evidence, but establishes the 
fact acknowledged, 12 W.H. 407. U 

(6) Acknowledgment once mads cannot hi re called. 

All acknovvledginont once made cannot bo re-called, either by the acknowledger 
himself or by any one claiming under him. 10 A. 239 (308). Y 

2.—** But they may operate as estoppels under the provisions 
hereinafter cont i ine d,** • 

(1) Statements not estoppels o ’judicial admusions not conclusivB. 

But statements which are not ostoppeU or judici.il admis.-^ions have not the 
quality of removing tho proposition, *iii question, from tho field of 
disputed issues, and, on principle, cannot have. Wigm. Ev., 1905- 
Ed., S. 1058, p. 1227. W 

(2) Difference between estoppel and admission. 

Whore, in a mortgage deed executed by a widow who succeeded to her husband’s 
property, her son P, for whom tho loan was incurred, and who had 
attested the deed, wa.<^ described as tho son of one R, who was said to 
have adopted him, the District Judge assumed upon this fact that the 
mortgagee must have admitted the adoption and treated this as an 
estoppel ; held that the District Judge failed to perceive tho difference 
between an estoppel and a fact which may or may not be evidence of 
an admission. 14 B. 312 (315). X 

<3) Admission does not estop > 

(rt) An admission does not estop the party who makes it ; ho is still at liberty 
to disprove it by evidence so far as regards his own interest. Eidgway 
V. Philip, 1 aM. & R. 415 ; Wigm. Ev., 1905 Ed., 8. 1058, p. 12‘27. Y 
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2 Bui they may operate as estoppels under the provisions 
hereinafter contained (Continued). 

(h) Whoro tbo defendant is not a p:i<rty tn the deeds, and there is, therefore, 
no cstopnel, the party making the admission niray give ovidenee to 
rebut this presumption, but unless and until that is satisfastorily 
done, tin fact admitted must be taken to be established. 5 G.L.J. 
115 (121)-=4 A.G.J. 10-2 (P.C.). , Z 

(1) Estoppel is conclusive. 

An estoppel, that is, a representation acted on t»y the other party, by creating 
a substantive right, d()<s oblige the estopped paiV.y to make good hi.s 
representation, — in other words, but inaccurately, it is conclusive. 

Wigin. Kv., 1905 lOd., S. 1058, p. 1227. A 

# 

't5) Whether conduct and words amount to estoppel. 

A perstni’s eoiiduct and language b.u'e, generally speaking, not the effect of 
operating as an estoppel against him. fiuiitU v. Tai/lor, 1 N-R. 210. 
Tay Kv., lOtb Ed., S. 802, p. 500. B 

( 0 ) Estoppel binds only parties and privies. 

Tt is a well ostal)lish«‘d rule of law that estoppel binds only parties and privies, 
not str ingers. Tlca ie v. ' Horfera, 0 B. & 0. 577. Tay. Ev., 10th Ed., 
S. 817, p.577 ; cited in 29\A. 184 (105) C.W.N. 821^4 A.L.J. 
102^-5 C.L.T. 115 17 M.L.J. 103-2 .M.E.T. 100-9 Bom. L.R. 
207 (P.C.). C 

(7) Admissions in deads are estoppels. 

.Vlmirisions in deeds in regard to parties and privies are generally regarded be- 
tween tlicm as estoppels, provided they arc properly pleaded. Fish- 
iiio:/.(je? s' Co. V. /tobertsoiiy 5 IM. A' Crr. 193 ; Tay. ?>., 10th Ed., 
S. 8.58, p. 501. D 

( 8 ) Suct« admissions, even when not estoppels, deserve great weight. 

Snell admissions, though they may not amount to nstoppel.s, are entitled to 
gre it weight from the solemnity of their nature. Doe v. Stone, 
15 E.J.G.P. 2,34 : Tay. Ev., 10th Ed., S. 858, p. 001. E 

(9) But opponent may repel them whsn addiced in evidsnee by stranger. 

But when they are adduced iu ovidciico bv a stranger, the opposite party may 
repo] their effect, in the sxme inannor as though they were only parol 
admissions, li. v. Neville, Peake, R. 91; Tay. Ev., 10th Ed., S. 8.58, 
]). 501 ' P 

(10) Admission on point of law, effect of. « 

It has been held that an admission on a point of law is not an admission of a 
thing, .«:o as bo make the admis.siou matter of estoppel, within the 
meaning of S. 115 of the Evklsncc Act. 21 A. 285 (287). See, also, 
under S. lib, infra. G 

<01) Admission not amounting to estoppel. 

(a) The -Tudicial Committee of the Privy Council held that the defendants in a 
certain suit might plead that the statements which they had formerly 
made were false, and intended as a fraud on the third party, and that 
the admission in their answer would not amount to an estoppel as 
betwcGii them. 13M.I.A 551-16W.R. (P.C.), 14,ci^<;Jin20 W.R. 112.H 
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2.—^* But they may operate as estoppels under the provisions 
hereinafter conta ined . " ( Conti nued ) . 

(b) An admission made by a party in other cases may be taken as evidence 
against him, but cannot operate against him as an estoppel, in a case 
in which his opponents are persons to whom, or to any one eJ&e con- 
cerned, the admission was not made, and who arc not proved to have 
ever heard of it, or to have been in any way misled by it, or to 
’ have acted in loliance upon it. 5 W.R. 200 (210). I 

(12^ Cases of no estoppel. 

(tt) Where, in answer to a suit, two parties combine to make a statement to 
defeat a thirl party, it. is competent to either of those parties, when 
the} are opposed to each other in a suit, to say that the combined 
statement was false anddntendod as a against the third paity. 

The admission in the former sn it is not to bo regarded ns an estoppel 
agains** either of the two parties in the present suit ; but the Court is 
foiiipetcnt to enquire into Ihe character of the transaction and to 
declare it void, if it is satisfied that the transaction is not a bono> fide 
one. IW.R. 15f). J 

Thongh the mere leeeipt or payment of rimt may rai^e a strong presump- 
tion of tenancy, it will not, yet, tpso facto, opcraleah an estoppel Doe 
» V. Francis, 2 and R. 67— but only to an admission which may be 

explained. Phip. Kv., 4th Kd., p. GM4. K 

.(c) Where the validity of an adoption was in question and the piaintifl who 
inamt.iined its validity contended that the defendant was estopped by 
her previous admissions and conduct from disputing either the tact or 
the validity of the adoption, their Jjordships observed that there Avas 
no estoppel in the case ; as there was no misrepresentation on the 
deferidiuit’s part on any matter of fact ; reily the defendant had arrived 
at a conclusion that, the adoption admitted in fact was valid in law— 
a conclusion which was erroneous, which created no estoppel whatever 
betvvoeu the parties. 11 li.L.R. 891 (P-C.) -19 W.R. 12, lefJrred to in 
21 A. 287. L 

(d) A pleading by two defendants against the suit of another plaintiff never 
can amount to an estoppel as between them. 13 IM.T.A. 561 (.659). M 

((j) Where, in a suit, two of the defendants in their writi.en statement made 
III! allegation regarding an alleged mortgage transaction with the 
objcjt of d -feating tlio plaintifl’s claim, w'hich was false, and where a 
foreclosure suit was subsequently brought by one of these defendants 
Mgaiii-t the other on the basis of this alleged mortgage, it v\as hold 
that the defendants could pie id that the allegation in the joint state- 
ment ill the lormor ^iiit was false and meant as a fraud on a third 
party and that tlio ndmission in the statement did not amount to an 
estoppel as between the parties to the subsequent suit. 13 M.I.A. 551. N 

•.{/) lu a suit to redeem a mortgagee, a person to avoid an olqectioii taken as to 
tlie parties to the suit, filed a petition discl.iiming all interc-st in the 
estate At that time, .she had an expcetaiiL right only to the estate, 
and she subsequently became absolutely entitled ; and it was held, in 
the first place, that the iiotition could not operate as a conveyance, 
and next, that the statement in the petition was no estoppel, and that 
she was at liberty to show the real truth of the transaction. 13 M.I.A, 
.585 - 15 W.R. (P.C.). 1C ; cited in 20 W.R. 112 (113). 0 
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2.—** But they may operate as estoppels unier the provisions 
hereinafter contained. '*—[Gotitimied). 

{q) M cliod leaving him burviving a Kon S, a widow P, and throo daughters R, 
L (the pUiutifTs) and A (a defendant). M had another son, K who- 
was given in adoption to his maternal uncle N. S died .soon after his 
fathoL’, leaving neither widow nor any child. The suit property there- 
on dev(dvcd on P. P mortgaged the property to the first defendant, 
and die mortgage bond was attested by K describing himself as N’s 
adopted son. The first defendant obtained a mortgjige decree against 
(* and piirohasid it in c vccution. R and L as reversionary heirs of 8 
sued to have the sale to the first defendant declared void after P’s 
death. I’ne District Judge relied on thn mortgage deed, where K was 
desoribeJ as N’.s ad.)pted son and on the fact assumed that the mort- 
gagee must have admitted thfc adoption and treated this as an estoppel. 
Held that the Discrict Judge committed an error of law and that the 
fact treate I by him as an estoppel had no such efTeot, unless it had 
caused or permitted r,he othoi person to believe a thing to be true and 
to act upG'n such belief. 14 B. .312 (315). P 

(/i) If a pers^m inaKo-i a mis-statement, without any intention that another 
party sLiniUl aitt upon it, and when he could not oxpoot that another 
party would act upon ir, lu such a case he is not Viound. IPreeman v. 
Coo':., 2 E'C. 000, per ratke. U. Cited in 1 W.R. 153. " 

(t) A ciedit")!' is not estopped from bringing an action against a sheriff for a 
false return, by accepting the amount levied on account and towards 
the satisfaction of the debt mentioned in thi* writ. Holmes o. Clifton, 

10 A. and E, 073 ; Tay Ev., 10th Ed., S. 851, p. 500. R 

(j) Where a claim to the properties of a doeeised Hindu by his son was resisted 
by the defendant on the allegation that the son had been adopted by 
another person, and, so, in law, had ceased to he his son for purposes- 
of inheritance, heli that the defendant not being a party to the deeds, 
the claimant was not estopped from disputing the truth of the admis- 
sion made therein and it was open to him to adduce rebutting evidence 
to prove that the st itemerits wore untrue. But unless and until thi.s 
was satisfactorily done, the adoption must bo taken as established. 

11 C.W.N. 321 -*.1 A.rj.J. 102^5 C.L.J. 115. 

(18) Admission* though not estoppel, maybe good evidence to be rebutted. 

Ill a suit for contribution brought by one brother against the widow of his 
dec^iJised brother, on the allegation that when the family were joint in 
food and estate,. a Icise was taken by oho father of the parties in the 
name of one of the sons or of the plaintiff, it was held that an 
admission by tlu widow’s husband that the lease was the joint 
property of himself and the plaintiff, though not an estoppel, was good 
evidence to bo rebutted by the widow. 6 W.R, 35. T 

(14) Cases of estoppel. 

(а) An executrix, who treats the goods of her lestatof^as the property of her 

husband, will not be allowed to object to their being taken in execution 
for her husband’s dfibt. Quick u. Siavics, 1 Bos. and P. 203 ; Tay. 
Ev., 10th Ed., S. S5G, p. GOO. U 

(б) A person, who has officiously meddled with the goods of another, recently 

deceased, is, in favour of creditors, estopped from denying that he is- 
executor. Headers Case, 5 Oo. Rep. 33 ; Tay. Ev., 10th Ed.^ 6. 656^ 
p. m. Y 
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But they may operate as estoppels under the provisions 
hereinafter contained- ' {Concluded)- 

.(15) Estoppsl only a pule of evidence. 

An estoppel ia generally said to be only a rule of evidence, for an action cannot 
be founded upon it. Jjow v. nouverie, 3 Ch. 8‘J ; Phip. Ev., 4th Ed., 
p. 630. W 

^16) Estoppel has the force of substantive law as defence. 

But, as a defence, it has in many cases benn held to have the effect of a rule of 
* substantivo law, Phip. Ev., 4th Ed., p. 630. X 

<{17) Estoppels different from ** conclusive presumptions of law. ’ 

Estoppels can be distinguished from “conclusive prcsum])tions of law,” for an 
estoppel may he waiveef by the party in whose favour it operates. 
•Scar/ V. Jardinc, 7 App. Gas. 345 ; Phip. Ev., 4th Ed., p. 630. Y 

«(18) Estoppel different from “ solemn admissions.” 

An estoppel can be di.stingui'jhed from a solemn admission and from conclusive 
pivsumptiouh, for it cannot generally be taken advantage of by 
strangers. T’hip. Ev , 4th Ed., p. 630. Z 

^(19) Estoppel differ 3nt from conclusive evidence. 

An estoppel is distinguisb.vble from “cmielLisi>e evidence,” bescause the 
conchisiveness of evidence is a thing that may result from simple 
logical cogency, whereas, when it results from some rule of law, it 
oper.atcs indifferently for or against all persouR. Phip. Ev., 4tn Ed., 
p. 630. A 

(20) Estoppels cannot supersede the law of the land. 

Whore writing is required by statuW.R, no estoppel will cure the defect. Hunt 
V. Wimbledon Jmcal Boa)d, 4 C.P 1). 48; Phip. Ev., 4th Ed., 
p, 631. B 

» 

(21) Estoppels by conduct. 

Where oue, by his words or conduct, wilfulUj causes another to believe the 
cy.istcmce of a certain state of things and induces him to act upon that 
belief so as to alter his own previous position, the former is concluded 
from averring against the latter a different state of things as existing 
at the same time. PI hard v. Sears, 6 A. and VI. 4-39 ; Phip. Ev., 4th 
Ed., p. 633. C 

t(22) Conditions essontial to raise an estoppel. 

(a) There must be a representation of fact, a mere statement of intention or a 
promise in fututo bging insufficitjnt. Citizen^ s Bank Bankof \'ew 

Orleans, L.R. 6 H.L, 352 and Whitechurch v. Cavnnagh, A.C., p. 130.D 

'6) it must be precise and unambignous. Lu/c v. Bouverie, 3 Ch, 8*2 ; £ 

(c) there musk have l^een an intention or conduct raising a reasonable 
presumption thereof, that the injured party was meant fo act upon 
the representation as true. Freeman v. Cooke, 2 Ex. 054 ; P 

Ld) the mia-stat>emont or negligence must have been the proximate cause of the 
detriment, (I'axendalr v. Bennett, 3 Q.B.D. 525), or perhaps, more 
strictly, of the error which caused the detriment . — Swan v. North 
British Australasian Co,, 2 H, and C. 176. See Phip. Ev., 4th Ed,, 

635 . a 
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by persons who cannot he called as witnesses. 


32. Statements, wi’itten or verbal^, of relevant facts, made 


Cases in which 
statement of rele- 
vant fact by perso)! 
who IS fleacl or can- 
not be found, Ac., 
is rolcvatit. 


by a person who is dead, or who cannot be found^, 
or who has become incapable of giving evidence, 
or whoso attendance cannot be procured without 
an amount of delay or expense which, undei; the 
circumstances of the case, jippears to the Court 


tinreasonaljle, are themselves relevant facts in the following cases ^ 


(1) When the statement is made by a person to the cause 
Whon it relates nf his do-itln 01 * as to any of the circumstance's of 
to cause of death ; transaction \Vhich ivsuUed in his death, in 

ca’^i^s in which thfi cause of that person’s death comes into question 4. 

Such statements are reloVrint whether the person vvho made 
them was f)r wis not. ;it the tim^ when they were made, under ex- 
pectation of death, and vvliatevtu* may he tli j nature of the proceed- 
ing^ in which the cause of his d.?ath comes into question 

(*2) When the statement was made by siicli person in *tho 
or is made m ordinary coursf) of business, and in particular when 
course of bLi*iin(3xs : it C()nsists of any eiicry or memorandum made by 

him in boohs kept in the ordinary course of business, or in the dis- 
charge of professionil duty; or of an acknowledgment, written or 
signed by him, of the receipt of money, good^, securities, or property 
of any kind : or of a document us'^^d in cominercf‘, written or 
si^med by him ; or of the date of a Ict!(ir or other document usually 
dated, vjn-itten, or signed by him 

(3; When the statement is against the pecuniary or proprietary 
or against i.ucici inteivst of th<- pof^un .n.ikin« it, or when, if true, 
of maker; jt would expose him, or would have exposed him, 

to a criminal prosecution or to a suit tor damages 7. 

(4) When the statement gives the opinion of any such person, 
or gives opinion a3 to the, existence of any pul)lic right or custom, 

as to public right qj. matter of public or general interest, of the exist- 
terr'‘oT’ "gouonU eiice of which, if it existed, be would have been 
interest ; hkely to bo aware, &nd when such statement was 

made before any controversy as to such right, custom, or matter had 
arisen 8. 

(5) When the statement relates to the existence of any relation- 

«hip by 

ence of relationship ; persf)ns fis to whosc relutionshi p by blooci, marriage, 
or adoption the person making the statement liad special means of 
knowledge, and when the statement w.as made before the question m 

xvnc 9 
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((5) When the statement relates to the existence of any relation- 

or u mado in will blood, marriage, or adoption between 

or deed relating to persons deceased, and is made in any will or deed 
relating to the nffairs ot the family to which any 
such deceased person belonged, or in any family-pedigree, or upon 
any tombstone, family-portrait, or other thing on which such state- 
ments are usually made, and when such statement was made before 
tl^o (juestion in dispute was raised. lo 


or in document » 
reiatiiig to tninsac- 
t.ion nieution»*d in 
section 1;-}, clause 
(a); 


(7) When the statement is contained in any 
deed, will, or other document which relates to any 
such transaction as is mentioned in section Ki,, 
ejause, (a) it 


or is made bv 
several persons, and 
expresses feeling.s 
relevant to matter 
in qumftion. 


(S) vVhen the sCateincnL Wiis nitule by a nLimber 
of persons, ciB(l expressed fo(3liii^s f)r iiiipressioi>s 
on tbeir part relevant to the matter in question, 


lllnsf rations. 


(а) The question is, whether /V was murdered Ijn li ; nr 

A dies of injuries received in a transaction in the course of wliieli she was ravished. 
The question is, whethc*r she was ravislicd hy B ; or 

The question i>, whether A w is killed hy B under such cirenmstanct'S that a suit 
would lit' against B by A Vs widow. 

Statomonts made by A as to the cause of his or her death, referring respectively to 
the murder, the rape, and the actionable wrong under consideration, are rtdcv.uit fact^. 

(б) The question is, as to the date r)f AVs birth. 

An entry in the diary of a doc eased surgeon, regularly kept in the course of bnsme.'^s, 
stating that, on a given day, he attended A’m mother, and delivered her of a son, is a 
relevant fact, 

(cj The (jiicstion is, whether A was in Calcutta on a given da\ . 

A stateiuoiit in the diary of a deceased solicitor, regularly kept in the course of busi- 
ness, that, on a given day, the solniilor attended A at a place mentioned, in Calcutta, for 
the purpose of conferring with liini upon specified business!, is a relevant fact. 

(d) The question is, whether a ship sailed from Bombay harbour on a given day. 

A letter written by a deceased menther of a merchant’s firm, by which she was char- 
tered, to their correspondent in London, to whom the cargo was consigned, staling 
that the ship sailed on a given day from Bombay harbour, is a relevant fact. 

( 0 ) The question is, whether rent was paid to .A for certain land. 

A letter from A*s deceased agent to A, saying that he had received the rent on A’s 
account, and held it at A’s orders, is a relevant fact. 

(/ ) The que.stion is, whether A and B were legally married. 

The statement of a deceased clergyman that he married thorn under ^uch circum- 
stances that the celebration would be a crime, is relevant. 
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(jj) The que.stion is, whether A, a perBon who cannot be found, wrote a letter on a 
certain day. 

The fact ihat a letter written by him is dated on that day is relevant. 

(h) The question is, what was the cause of the wreck of a ship, 

A protest made by the capLiiin, whose attendance cannot be procured, is a relevant 

fact. 

(i) The question is, whether a given road is a public way. » 

A statement by A, a deceiised headman of the village, that the road was public, is a 
relevant fact. ' 

(j) The question js, what was the pi ice of grain on a certaia*"day in a particular 

.market. A statement of the price, made by a deceased banya in the ordinary coursfi of 
his business, i- a relevant fact. , 

(fe) The question is, whether A, who is dead, was the father of B. 

A statement by A that B was his son i.s a rolevaiit fact. 

(f) The question is, what was the date of the birth of A. 

A letter from A's deceased father to a friend, announcing the birth of A on a given 
.day, i.s a relevant fact. % 

{vi) The question is, whether, and when, A and H wore married. 

An entry in a meinorandum-book by C, the deccasofl father of B, of his daughter’s 
marriage with A on a given dace, is a relevant fact. 

(ii) A sues B for a libel expressed in a painted caricature exposed in a shop- window. 
The quG.stion is a.s to the similarity of the caricature and its libellous character. The 
.remarks of a crowd of .spectators on these points may be proved. 

(Notes), 

General. 

(I) Sa. 32 and 33 contain exceptions to ^hearsay rule.’ 

Ss. 3-2 and 33 contain many important exceptions to the rule which excludes 
hearsay. Mark. Kv. p. 32. H 

,(2) Reason for excluding hearsay. 

The exclusion of hearsay cbieMy depends upon the desirability of getting the 
poison, whose statement is relied upon, into Court, in order that ho 
may bj cxiinined as a witnosvS in uho regular way. But this is 
practically impossible in many cases. Mark. Ev., p, 32. I 

.(3) Cases where hearsay rule is relaxed. 

In the circumstances mentioned in the first part of S. 82, it is practically 
impossible to get into Court the person on whose statement reliance is 
placed, and, m such cases, consequently, the rule excluding hearsay is 
relaxed, only regarding statements mentioned iu Ss, 32 and 33, and not 
as to all statements. Mark. Ev., p. 32. ^ J 

, (4) English Law. ^ 

Under the English Law, in a case falling under cl. 1, hearsay is not Admissible, 
and, in one falling under cl. 3, it is. U.B.K. 3rd Quarter, Ev. p. 3 
(4). K 
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Gener&t.— '(Continued). 

<5) Principle underlying exceptions to the hearsay rule. 

(а) *1110 purpose and reason of the hearsay rule is the key to the exceptions to 

it. The theory of the hearsay rule is that tlio many possible sources 
of inaccuracy and untrustwortbiness beneath the bare untested 
assertiou of a witno.-is can be best brought to light and exposed, if they 
oxiht, by the test of cross-examination. But this test or gnarantce- 
* nniy, in a particular case, be unntccs.sary ; it may bo suthciontly clear, 

rendering cro.ss-oxamination superfluous. Besides, the test may be 
* impossible of employment, e (j., owing to the death of the declarant, 

so t.^at, if his testimony is to be used at all, there is a uecossity to take 
it ill the untested condition. Thus, such statements have a Circum- 
stantial Guarantee of Trustworthiness and there is a Nece^sit'j for 
their evidence. Wigm. l’5v., IDDn Kd., S. 1420, p. 1701. L 

(б) The general rule, that, however impressive the declaration of a man of 

character may bo, yet, the law admits the word of no one in evidence 
without oath, is subject to relaxation ni cases of necessity or extreme 
inconvenience. Garwood v. Dennis, 4 Biiiney. 329. Wigm. Kv., 1905 
Ed.. S. 1420, p. 1792. M 

(c) The principle underlying all these o.xcoptions is the saiiio. hhrst, the case 
must h) one ui which it is difficult to obtain other evidence ; lor, no 
doubt, the ground for admission of the exceptions was that \ery 
dilliculty. Secondly, the declarant must be d i si ii to rested, i.e., in the 
sense, that the declaration was not made in favour of liis interest. 
'L’hirdly, the declaration must be made before dispute or litigation, to 
make it .sure that it was made without bias, owing to the existence of 
a dispute or litigation the declarant might favour. And lastly, the 
declarant must have liad peculiar means of knowledge, not possessed in 
ordinary cases. All these reasons exist in tostifving both as lomatU‘rs 
of publio and general interest, for pedigree, and some, if not all, in 
the other cases referred to. Sujden v. St. Leonards, L.R. 1 P.D. 154. 
Wigm. Ev., 1905 Ed., S. 1420, p. 1792. » N. 

(rf) i< Ixcoptious to the general rule of evidence e.xcludmg all hearsay have been 
made from necessity and from the impracticability, iu some instances, 
of other proof. WeslfleLdv. \Y‘arren, 8 N.J.L. 251, Wigm. Ev., 1905' 
Ed., S. 14*20, p. 1792. 0 

(e) Where the particular circumstances of the case are such as to afford a 
presumption that the hearsay evidence— which generally lacks the 
securities of oath and cross-exaiuiiiation— is true, it is then admissible. 
Cornelius v. State, 12 Ark. 804, Wigm. Ev., 1905 Ed., S. 1420, 
p. 1792. P 

(/) The law does not dispense with the guarantee of an oath and the test 
afforded by cross-examination as a condition for the admission of verbal 
testimony, except where, from the nature of the case, some other guar- 
antee or test, deemed equivalent for ascertaining the truth, exkts. 
Southwest School District v. Williams, 48 Conn. 507, Wigm. Ev.,%05 
Ed.. S. 1420, p. 1793. Q 

(6) Scope of the section. 

Sflltements, made by persons who are dead or otherwise incapacitated from being 
called as witucsses, are admitted in the cases mentioned in 8s. 32 and 
33. Steph. Introd. p. 140. R 
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(ienerai,h-‘-{CcnHnwd). 

<(7) Object of section. 

(a) The Rectioo was passed to make it possible to make a dead person, who cau- 

not be called as a witness but who knew the truth and had made a 
statement shortly before his death, a witness, notwithstanding his death, 
and to give in evidence the statements which he made. 7 A. 385 (396) 
(F.B.). Per PeDieranif C.J. S 

(b) S. 32 was intended by the framers of the Act to provide for cases of dying 

declarations ; that is to say, where a person, mortally injured, makes 
certain statements regarding the can<e and other circumstances of the 
injury and then dies. These statements may 6e given in evidence 
under S. 32. 7 A. 385 (39G) (P.B.). Per Petlieram, C.J. T 

•^(8) Intention of the Legislature. 

The Legislature intended that oUch evidence (as is afforded by the signs made, 
by an accused person, in response to questions put to him) should be 
admitted only within the limits provided by that section, and that, if 
they cannot bo brought under that section, the Courts ought not to 
.search too carefully for other provisions under which to admit them. 
7 A. 3S5 (396) (P.B). Per Petheram, CJ. U 

^(9) Ground on which dying declarations admisBible— 'Spiritual ground. 

ia) The ground, on which dying declarations are admissible, is, that, when they 
are madi'i the declarant is in a Cv:nidition, in which, according to the 
experience of mankind, it is not loss likely that what he says is true 
than if it had been said before a Magistrate, under the sanction of an 
oath and in the presence of the prisoner. 6 W.R. (Cr.), 76 (7G). V 

(^) The general principle, upon which evidence of this kind is admitted, is, that 
it is of declarations made in extremity, when the party is at the point 
of death, and when every hope of this world is gone — when ovary 
motive to falsehood is silenced, and the mind ia induced by the most 
powerful considerations to speak the truth. 15 W.R. Cr. 11 (13), citing 
jy^re, C.R.’s observations in Woodcock^ s cafie, for which see infra, W 

.(c) “ The general principle ou which this species of evidence is admitted is 
that they are declarations made in extremity, when the party is at the 
point of death and when every hope of this world is gone ; when every 
motive to falsehood is silenced, and the mind is induced by the most 
powerful considerations to speak the truth ; a situation so solemn and 
so awful i'< considered by the law as creating an obligation equal to that 
which is created by a positive oath administered in a Court of justice.’^ 
Woodcock's case, Leach, Cr.L., 4th Ed., 500; Wigm. Ev., 1906 Ed., 
S. 1438, p. 1804 ; Tay. Ev., 10th Ed., S. 714, p. 606. X 

Jd) “ When a party comes to the conviction that he is about to die, he is in the 
same practical state as if called on in a Court of Justice under the sano> 
tion of an oath, and his declarations as to the cause of his death 
are considered equal to an oath. But they are nevertheless open to 
observation. For, though the sanction is the same, the opportunity of 
investigating the truth is very different, and, therefore, the accused is 
entitled to every allowance and benefit that he may have^Mt by the 
absence of the, opportunity of more full investigation by tfiS^eaus of 
cross-examination.” Ashton*8 case, 2 Lew. Gr. 0. 147 ; Wigm. Ev., 
190S ]^, S. 1488, p . 1804 . T 
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(e) The deceased’s statements after the assault, though apparently not made in 
'' consciousness of approaching death, were rooeii^ed, the Counsel pre- 
mising that ** the sayings of a dying man in such circumstances are 
remarkable.* iiarl of Pembroke's trials 6 How. St. Tr. 1809, 1335 ; 
Wigm. Ev., 1906 Ed.. 8. 1430, p. 1798. Z 

(10) Ground of admissibility based upon the interests of Justice. 

It often happens that no third person is present as an eye-witness to a murder ; 
^ and as the party injured, who is the usual witness in other cases of 

felony, cannot himself be called, the murderer might often escape 
justice, if his dying declarations were not admitted in evidence. 
1 East. P.O. 353 ; Tay. Ev., 10th Ed., S. 716, p. 508 ; but see Wigm. 
Ev., 1905 Ed., S. 1431, p. 1800 (where the professor calls this doctrine 
‘;i heresy*). A 

(11) Necessity of case is*gPound for receiving such evidence. 

(u) It has been said that Courts have boon driven to accept this evidence by the 
necessity of the case ; the necessity arising from this, that the injured 
person, who might be the principal witness against the prisoner, is 
dead. 6 W.R. (Or.), 75 (76). B 

(b) The reason is that no batter evidence, could be had in the circumstances 

enumerated in the section. Sbeph, Introd. p. 140. C 

(c) Evidence of dying declarations, which is peculiar to the case of homicide, 

has boon considered to be relevant evidence from “ the fullest neces. 
sity,” for, it often happens that there is no third person present to be 
an eye- witness to the fact. Ros. Cr. Ev., I3fch Ed., p. 29, citing 
1 East. P.C. 353. D 

('/) Since the witness had died there was a necessity for taking bis only avail- 
able trustworthy statements— his dying declarations — the necessity 
lying simply in the death of the witness. Wigm. Ev., 1905 Ed., 

S. 1431, p. 1799. But see 6 W.R. (Or.), 76, infra. E 

» 

(12) Principle of necessity. 

This principle is that, as we may lose the benefit of evidence completely unless we 
take it untested, there is thus a greater or less necessity for receiving 
it. Wigm. Ev., 1905 Ed., S. 1421, p. 1793. • P 

(13) Reason why otherwise the benefit of such evidence will be lost. 

(а) The person who^a assertion is tendered in evidence may now be dead, or 

out of the jurisdiotion, or insaue, or otherwise unavailable for the 
purpose of examination. It is found in the exception for dying 
declarations, statements against interest, declarations about family 
history, attestation of a subscribing witness, regular entries in the 
course of business, and^uudry statements of deceased persons. Wigm . 
Ev„ 1905 Ed., S. 1421, p. 1793. G 

(б) The statement may be such that one cannot expect, again or at this time, 

to get evidence of the same value from the same or other sour^. 
This appears more or less fully in the exception for spontaneous 
declarations, for reputation, and in part elsewhere. Here, there is no 
fear of the entire lo8.s of a person’s evidence, as in case (a), but, 
merely, of some valuable source of evidence. There is perhaps no 
necessity, or the necessity is not so groat ; .^nly, an expediency or 
inconvenience is aimed at. Wigm. Ev,, 1905 ^m^S- X421, p. 1793. H 
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Cieneral. {Cowluded), 

(14) Necessity is no ground. 

Such JUxessUif^ as it is called, is not a ground for receiving evidence which 
ought, on other grounds, to be excluded, nor is it the reason why this 
evidence is admitted ; but, even if it were so, that necessity is just as 
likely to exist where the deceased person has been robbed, or raped, 
or assaulted, as where he ba.s been murdered. 0 VV.R. (Cr.), 76 (7C). I 

(16) Circumstances specified in saction guarantee truth of statements. 

“ It will be observed that most of the stateinonts admitted have some guanyitoo 
of their truthfulness in the circumstances under which they were 
made. ’ Mark. Kv. p. 83. ^ J 

(15a) Circumstantial Guarantee of Trustworthiness. 

This principle is in the nature of a. practical substitute for the general test of 
cross-examination. Itnder certain circumstances, the probability of 
the accuracy and trustworthiness of a staUmont is practioallv suffi- 
cient, if not equivalent to that of statements tested in the usual 
manner. This trustworthiness is found in different ciroumstanoos 
sanctioned by judicial practice. Common sense and experience have 
pointed them out as practically adequate substitutes for the ordinary 
test, at least in view of the necessity of the situation. Wigm. Fa ,, 
1905 Ed„ S. 1421, p. 1793. ^ K 

(IG) Relation between Ss. 21 and 32. 

(o) ** It is not easy to determine exactly in what relation the provisions of 
S. 82 stand to the provisions in S. 21, Under S. 32, certain statements, 
may bo admitted, if the maker of thorn is dead or ill ; under S. 21, 
apparently the same statements are admissible, if the maker is alive 
and well. See illustrations (d) and (f ) to S. 21.” Mark. Ev. p. 34. L 

(6) One of the exceptions to the general rule that an admission can be proved 
against the person who made it is, where the admission is of such a 
nature that, if the person making it were dead, it would be admi.s.sil)le 
as between third persons, under S. 32. If an admission, therefore, 

* falls within S. 32, it may be proved independently of the general rule 

stated in 8. 21. U.B. R. 190G, 3rd Quarter, Ev., p. 8. M 

(17) Relation between 8s. 30 and 32. 

S. 30 docs not limit the operation of S. 32 and illn. (6) to S. 30 cannot be 
oonsbrued to have this effect. U.B.R. 1906, 8cd Quarter, Ev. p. 3. N 

" Statements, written or verbal . " 

(1) *\Yepbal,” meaning of— Signs included In term. 

* Verbal ’ means by words ; it is not necessary that the words should be spoken. 

If the term used in the section were “oral,” it might be that the- 
statement must bo confined to. words spoken by the mouth. But tho 
meaning of “ verbal ” is something wider. The words of another person 
may be so adopted by a witness as to be properly treated as the words 
of the witnes.s himself. 7 A. 386 (397), per Pelheram, CJ. 0 

(2) Improper ieehnical distinction. 

It is not proper to draw sneh a purely technical distinction as to say that, while 
questions adopted or negatived by a mere “yes,” or “no” constitute 
a “verbal statement,” v/ithin 8.32, they become inadmissible when 
assent or dissent is expressed by a nod or shake of the head. 7 A. 38& 
{S9S);iipQr Straight, J , p. 
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/. — ** Statements, written or verhaL ^—(Concluded). 

(3) Term ** verbal” does not Include si^ns. 

“ Verbal ” cannot moan more than “ by means of a word or words.” Nodding 
the head or waving the hand is not a word. S. 32, ol. 1 can only 
apply to “statcmouts, written or verbal.” 7 A. 385 (398) j per 
Mahmood^ J. Q 

(4) Questions responded to by certain signs are verbal statements. 

{a) When a witness is called, who deposes to having put certain questions to a 
* person, the cause of whose death is the subject-matter of the trial, 

whi^jh questions have been responded to by certain signs, such ques- 
tions and signs, taken together, can bo properly regarded as ‘ verbal 
statements,’ under S. 32 of the Kvidcnc'c Act. 7 A. 385 (397) (P.B ). 
Per Petiieraviy C.J- * R 

{b) If the signilicancc of tlie signs made by a deceased person in response to 
questions put to her shortly heiore her death is established satisfac- 
torily to the mind of the Court, then such fpiestions, taken with her 
.assent or dissent to them, clearly proved, constitute a verbal statement 
as to the cause of her death, within the meaning of S. 32 of the 
Fjvidcuc.c Act.^ 7 A. 38.5 (307). Per Straight, J . B 

« 

<5) Statement of witnesses as to their imppessions of what signs meant inadmis- 
sible. 

Statements by witnesses as to their impressions of what certain signs made by 
an accused person in response to (juestious put to her shortly before 
her dcatJi meant arc inadmissible and they should be eliminated ; but 
if the questions put to the deceased were responded to by her in such a 
manner as to leave no doubt in the mind of the Court as to her mean- 
ing, then it is not straining the construcjtiou to hold that the ciroum- 
stanctjs were covered by S. 32. 7 A. 386 (.398). Per Straight, J. T 

(6) Object of admitting aigns made by deceased in response to questions. * 

The signs made by a deceased person in response to questions put to her may 
be given ii^evidonce with the object of supplying material from which 
tho infereiioG may be properly drawn thst she either adopted or nega- 
tived the matter of such qne^tion.s. 7 A, 385 (397). Per Straight, J, U 

(7) Procedure where dying declaration consists of signs made in response to 
questions put to deceased. 

(а) Where a dying declaration is made by ^igus )nade in response to questions 

put, it is admissible in evidence. In such cases, however, the statc- 
mejjt should be a true record of what, in point of fact, occurred and 
should bear on its face tho questions put and tho nature of the gesti- 
culations made in response. Also, the otlicer who recorded the state- 
ment should be called as a witness. 2 P.R. 1886 (Cr.), refening to 
26 P.R. 1885 (Cr ). Y 

(б) When such a declaration is not a continuous statement made by the dying 

person, but is elicited iu answer to one or more questions, the document, 
to be really of use, should clearly set out the evaOt questions put and 
the answers made to them. 6 O.W.N. 72. | W 
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01 relevant facts made by a person v^ho Is dead, or who cannot 
be found,’* 

1.— RELEVANT PACTS. 

Requisition of section for admissibility of statements. 

S. 32 says that the statement, whethoir written or verbal, must be a sti^tcment 
as to relevant fauts. 7 A. 385 (386) (F.B.) ; per Pedtcram^ C,J, X 

c 

2.— PERSON. 

(1) Person ” does not mean persons.'’ 

A oontention, based entirely upon that provision of the General Clauses Act, 
which says that “person” shall iiiclndo ‘^persons/’ that the term 
“ person,*’ in S. 32, must bo read as “ persons ” was held not to be 
entitled to suoceed. 2G 0. 236 (237)=^3 C.VV.N. 88. Y 


(2) Example. 

A statement by way of recital as to pedigree Ru'd supporting the plaintiff's case, 
made in a patta executed by three sisters, two of whom were dead, 
and one of whom was living, was held to be ns much the statement of 
each sister, who was dead, as that of the sister, who was then living ; 
it might be matter for legitimate comment in arguing the case that 
those statements of the deceased persons must be received with caution, 
as the plaintiffs had not called the surviving sister to depose to their 
accuracy ; but the matter could not be placed higher than that. 
26 C. 2.36 (237). Z 


" Or who has become incapable of giving evidence, or i^hose 
attendance . . cases* ’ ’ 

(1) Signs made by deaf mute how far admissible. t 

In a case of murder, the question was whether the gesticulations of a deaf 
mute, a witness for the prosecution, at the place where the body of 
the deceased was found, during the police inquiry, and subsequently 
m Court, were evideace against the accused, and, if so, what waa 
their value. Held that the mute was not, during the police inquiry,, 
capable of understanding the questions put to him, that he, hence,, 
did not hecomej (but was all along), incapable of giving evidence, within 
the meaning of S. 32, and tha£ his signs, if regarded as statements, 
were inadmissible under S. 82. 5 O.C. 246 (249). X 

(2) Distinofcion between ease of deaf mute and 7 A. Dl5 (F.B.). 

Signs made by a dying woman, as to the ciroumstances under which injuries had 
been indicted upon her, were admitted as statements, within the mean- 
ing of S. 32 (1), Evidence Act, as the woman was able to understand! 
th^ questions put to her and as she had “ become incapable of giving 
qptdsnce.” 7 A. 385 iF.fi-) ; explained in 6 O.C. 249. B 
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4*'-^** (/) When the statement Is made by a person as to the cause 
of his death or as to any of the circumstances of the transaction*.. 

question. 

(1) Dying declaration held inadmissible, where transaction was not proved to< 
' have resulted in declarant’s death. 

Held that, in the absence of evidence to prove that the death of F» who was 
wounded by the accused in committing a dacoity, and who made a 
declaration on the 13th August and died on the 20th August, 1899, was 
caused or accelerated by the wounds received at the dacoity, or that it 
was the trinsaetion which resulted in bis death, his declaration ought 
not to have boon admitted in evidence. 2 Bom. L.K. S31 l333), G 

(2) Statements made by deceased as to cause of death held admissible. 

An accused person was charged with culpable homicide not amounting to 
murder. The question was whether the deceased bad died from the 
eiTect of a beating. Held that a statement by the deceased, that ho 
had been beaten by the accused, was admissible in evidence, under 
S. 32 of the Evidence Act, without proof that, at the time when the 
statement was made, the deceased was conscious of any fatal effect 
of such beating. 6 C.L.R. 278. D 

* 

(3) Statement held inadmissible where cause of death of person making it was 
not in question. 

An accused person was charged with having abetted the false personation of one 
K before a Sub- Registrar, with having intentionally made a false 
statement before that ofheer in that he identified some unknown 
person as the said K, and also with having abetted the offence of 
cheating. The l^Iagistrate allowed, in the trial, the statement of a 
deceased person, whoso servant had been cheated, to go in as 
evidence, although objected to. This statement was deposed to by 
the servant of the deceased. Held that there was no quo^ion that 
this statement was not relevant. 10 C. 1047 (1050). E 

(4) Admilsibility of dying declarations, where another person’s death is in 
question. 

Only where the death of the deceased is the subject-matter of the charge and 
the circumstances of the death are the subject of the dying declara- 
tion is it admissible in evidooca. And the statement of a deceased 
person, who did not himself charge the acou^ed with having wounded 
him, to the effect that another person, also deceased, was stabbed 
by the accused, is not admissible in evidence, under S. 32 (1) 
of the Evidence Act. 17 P.R. 1901 (Or.), following li, v. AfsoJ, 

2 B. & C 605 and jR, v. Hind, 8 Cox. 800. F 

(5) Admissibility of dying declaration of person, other than the accused, charging 
himself. 

A is charged wivh the murder of B. G’s dying declaration that he, and not A, 
had murdered B was held to be inadmissible. R. v. Gray, Ir. Cir. 
Bep. 76 ; Phip. Ev., 4th Ed., p. 294 ; Steph. Dig. 7th Ed., Art, 26, 
p. «fi, if 0 
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— “ (/) When the statement Is made by a person as to the cause 
of his death o/ as to any of the circumstances of the transaction,., 
question. " — {Continued). 

(6) Dyin^ declarations are a sp3cie8 of evidence. 

which, on the whole, arc likely to ho useful in leading Juries and Courts of 

I^aw to a rij^ht conclusion on iho tacts before them, and the principle 
on which they are admissible in cases of murder is applicable to their 
admissibility in other cases—for instance in a charge of rape. C W.K. 
(Cr.). 75 (7G). H 

<7) Dying declaration put on a level with a deposition. 

It is, therefore, put on a level with a deposition, technically so called, which is 
admissible in case of the deponent’s death or absence from illness. But 
this has nothing to do w>th the nature of the crime to which the 
evideiK ‘0 relates ; it is juht as applicable to one crime as to another. 
6 W.R. (Cr.), 75 (76). • I 

jf8) Proof of dying declarations. 

(а) The only way of proving a dyinj^ declaration is by the evidence of some 

witness, who heard it made, the witness being at liberty to refresh his 
memory by referring to the note mu do by him or road over by him at 
or about the time the statement was made. 6 C.W.N. 72. J 

(б) Witnesses should not be allowed to prove a dying declaration, as if it is a 

substantial piece of evidence in the ease. The relevant fact to be 
})rovcd is the statement made by a docoased person, admissible under 
S. 82 of the Evidence Act, and that statement is not tlio document 
made by the jMagistrate, but the verbal siatement made by the 
deceased person. 0 (hW.N. 72. K 

\c) A statement made by a dying person as lo the cause of his death and record- 
ed by a >ragistrate cannot bo treated as a deposition, unless made in 
the presence of the accused, before the Magistr.ito exorcising judicial 
jurisdiction, but must bi proved in the ordin.ir) way b> a person who 
^ heard it made, 10 C.Ii.R. 11—8 C. 211. L 

i^'i) A document purporting to he the dying declaration of a deceased person 
cannot be admitted in evidence without proof or solemn affirmation 
thiit the doceased actually made such a declaration, and the law docs 
not provide that the mere signature of a Magistrate, who, how’cver, 
was not the Committing Magistrate, shall be a sufficient authentication 
of such a document. It is obviously desirable that the person, who 
took the statemcuit, should he .subject to cross-examination as to the 
dviMg man’s state of mind when ho made it, and as to other circum- 
stances. U B.ll.C.R. 247 (249). M 

1 ( 5 ) Although the dying declaration of a djceasod person is recorded by a Magis- 
trate, it must be proved in the usual manner by calling the Magistrate 
who took io down and also the c>erk or interpreter, where the statement 
was understood by the Magistrate through the medium of interpreta- 
tion. L.B.H, (1872-1892), p. 157. N 

{/) There i.s no authority for the admission as evidence of what purports to be 
the dying declaration of a deceased person, when such declaration has 
not been taken by the committing Magistrate, without proof or solemn 
affirmation that the deceased actnally made such a deolaration. 
S'C. 29 (Ouah). 0 



S. 32] 


559 


Act I of 1872 (INDIAN EVIDENCE ACT). 

— ** {!) When the statement is made by a person as to the cause 
of his death or as to any of the circumstances of the transaction.,, 
question.''— {Continued). 

•(9j Admissibility is a question for Judge. 

The Judge must determine upon the condition of the dying dechiriiut, that is, 
whether he had the consciousness of impending death, which is legally 
essential for the admihsibility of the declaration. Wigni. Kv., 1905 Ed., 
. S. 1 151, p. 1818 and S. 2550. p. 8590. P 

<10) Weight of declaration— Question for jury. 

* After a dying deoluration, or any other evidence, has been admitted, the weujht 

tf^he given it is a matter exclusively within the province of the jury. 
Wigm. Ev., 1905 Ed., S. 1151, p. 1818. Q 

^11) Considerations in deciding upon the admissibility of dying declaration. 

Ill detenniniiig whether a declaration alleged to have been made by a deceased 
person is admissible as a dying declaration under S. 187, Cr. P.C., 18G1, 
a Sos.sions Judge ought to direct his attention to the point whether 
the dt‘chiiant believed himself to he in danger of approaching death. 
The evidence of persons who cannot speak of their personal knowledge 
to such a declaration should not be admitted ; and, in deciding 
whether fcho accused is guilty of the charge of murdering tho deceased 
declarant, the Court .should confine itself to inquiring into the facts 
^ which occurred on the day of the murder. 10 W.R. 1 1 (Cr.). R 

(12) Invalid objections to admissibility of dying declarations. 

(a) Tt is no objection to the admissibility of dying declarations that they were 
made in answer to leading (questions. £i. v. Smithy 10 Cox. C. C. 82. 
Tay. Ev., lOlb Ed., S. 720, p. 612 ; Phip. Ev., 4th Ed., p. 294. S 

(5) It has boon held more than once in England that it is no objection to the 
admissibility of a dying declaration that it was made in answer to 
leading questions or obtained by earnest and pressing solicitations. 7 A, 
385 (898) ; Stravjht, J., Russell on Crime, Vol. Ill, p. 269. T 

( 0 ) It is no objection to the admi.ssibility of dying declarations that they were 
obtained by earnest solicitations. JC v. Fagenty 7 C. and P.*238 ; li. v. 
Reasony 1 Str. 499 and R. v. WJtitworihy 1 F. and F. 382 ; Tay. Ev., 10th 
Ed., S. 720, p. 512. U 

><13) Weight to be attached to dying declaration. 

A Court should receive a dying declaration with caution. The details of the 
violence referred toby the deceased might have occurred under circum- 
stanccss of confusion and surprise tending to prevent their being correct- 
ly observed. The decea.'Jod might have stated his inferences from 
events regarding which bo might have arrived at a wrong conclusion. 
Before the dying declaration is received in evidence, any enmity between 
the accused and tlK^deceased should also be taken into consideration. 
117 P.R. 1866 (Cr.). Sec, also, 8 P.R. 1868 (Cr). Y 

,(14) Form of dying declarations. 

Dying declarations are not necessarily either written or spoken. Any method 
of communication between mind and mind may bo adopted that will 
develop the thought, as the pre.s6ure of the hand, a nod of the head, or 
a glance of the eye. Mockabee v. Coni.y 78 Ky. 382 ; and, also, Com. 
V. Caseijy 11 Cush 420, (where pointing with a finger so as to convey a 
meaning clearly was hold to bo sufficient.) Sec Wi^ni. Ev., 1905 Ed., 

S. 1445, p. 1813. W 

2531 71 
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(!) WAea the statement, is made by a person as to the cause 
of Ms death or as to any of the circumstances of the transaction,,, 
quest ion, '^---iConiimied) . 

(I6j Oeolaratlons must be complete. 

(a) The declarations should bo complete, conveying the whole of what the- 

declarant intended to say; an incomplete statement, or one which 
the declarant intended to qualify, but was prevented from doing so, 
is inadmissible. Phip. Ev., 4th Ed., p. 294 ; Wigm, Ev., 1905 Ed., 
S. 1448, p. 1816. X. 

f 

(6) It is not that the declarant must state everything that constituted the res- 
gestao of the subject of his statement, but that h'lS statement of any 
given fact should be a full expression of all that he intended to say as 
conveying his meaning as to %uch fact. State v. Patterson, 46 Vt. 308, 
813 ; Wigm. Ev., 1905 Ed., S. 1448, p. 1815. Y 

(LG; Dying declaration must be by person who can be a competent witness. 

(o) The declaration should be made by a person, who, if he were alive, would 
have been a competent witness, imbecility or tender age excluding the 
declaration, M. v. Drummond, 1 Leach, C. 0 . 338 ; B. v. Pike, 3 C. 
and P. 698 and R. t. Perkins, 9 C. and P. 395 ; Phip. Ev., 4th Ed., 
P. 293, ^ 2t 

(b) In a case of murder of a girl of 4 years of age, the Court reflbed to admit 

evidence of her declarations, tetnaiking that, though she might be very 
precocious, it was impossi do to believe that she could have that idea 
of a future state, which is neceisary to make such a declaration admis- 
sible in evidence, R. v. Pike, 3 C. and P. 598 ; Wigm. Ev,, 1905 Ed., 
S. 1443, p. 1810; Phip. Ev., 4th Ed., p. 298 , Ros, Cr. Ev., 13th Ed., 
p. 79. See, also, R. v, Perkins, 9 C. and P. 395 (where the child was 
11 years old), A 

{( ) \ boy between 10 and 11 years of age was seriously wounded by a gun loaded 

• with shot and died the next morning. On the evening of the day on 
which he was wounded, two surgeons told him there was no hope ofhi.<r 
recovery. From quesUon put to him, ho appeared to be fully aware 
that ho would 1)6 punished in a future world, if he spoke falsehoodr 
He then made a statement to the medical men, and it was held to have 
been made under the apprehension and expectation of immediate death. 
li. V. Perkins, 9 C. and P. 395 : Ros. Cr. hlv., 13th Ed., p. 31 ; Wigm, 
Ev., 1905 Ed., S, 1443, p. 1810. B 

^17) The doctrine of compatance does not apply to the present section. 

{a) The English ruling in Ti, v. Pike, 3 0. and P. 598, according to which the 
dying declaration of a child, of tuch tender years that she could not 
und^^stand the doctrine of a future state, was rejected, is not applicable 
under the present section. Cun. Ev., 10th Ed., p. 161. C 

(6) The question of the competence of the per.sou to bear testimony is not one 

which affects the admissibility of the statement under any of the 
clauses of the section. U.B.R, 1906, 3rd Quarter, Ev. p. 3 (6), citing 
Canningham, 10th P:d., p. 162. D 

(c) If it complies with the requirements of this section, it is relevant, though 

possibly, of small importance. Oun. Ev., 10th Ed., p. 163, 8 
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4. — ** (/) Whett the statement is made by a person as to the cause 
of Ms death or as to any of the circumstances of the transaction.. 

„ question.**— {Continued). 

(18) Deolarant'g teitimonlal capacity may be impeached. 

(a) Dying declarabiona being, in efiect, teaLimonial statements made out of 
Court, it is open to impeach and discredit the declarant in the same 
way as other witnesses, as far as feasible. Wigin. Ev., 1905 Ed., S. 1446, 

* p. 1813. P 

^ (5) Thus, impeachment by bad testimonial character, or by conduct showing a' 

revengeful or irreverent state of mind at the time, or by conviotion oi 
erfme, or by prior or subsequent inconsistent statements may be made. 
Wigm, Ev., 1905 Ed., S. 1446, pp. 1830 and 1814 and cases cited 
therein. , 0 

(19) Declarant may be corroborated. 

The declarant may be corroborated by evidence of similar consistent statements' 
made previously, though the latter wore not admissible themselves as 
dying declarations. State v. Blnckbunt, 80 N.O. 474, 478; Wigm. 
Ev,, 1905 Ed., S. 1446, p. 1814. H 

(20) Deceased's statement should form part of Sessions record. 

(a) The deposition of a person murdered, taken before a Magi.stiate, and the 
^ medical evidence, should bo annexed to the Sessions record. 11 W.R.. 
(Cr.),2. I 

(oi The dying declaration of a deceased person should form part of the Sessiens 
record, 9 W.Rt (Gr.), 2. J 

(21) Dying decIaration^Procedure. 

(a) Whore a Sessions Judge sees from the Magistrate’s record that there ia 
evidence which could prove that the declaration was a dying declara- 
tion, he .should call for that evidence. A ^lagistrate should, in all 
cases in which dying declarations are made, examine the complainant 
on the point, and record the question as well as the answer y) it, upon 
the record of the examination. 16 W.R. 11 (Or.). K 

(5) The dying declaration of a deceased person taken down in writing by a head 
constable is admissible in evidence under S. 1C2, Grim. Pro. Code. 
The proper course is to put in the document itself and have it formally 
proved by that officer and not to allow^him to give evidence orally as 
to its purport. 7 C.P.L.R, 14 (Gr.). L 

(c) A dying declaration is admissible in evidence in all criminal oases, pro- 
vided all the conditions attaching to its admission have been fulfilled r 
and is not condned to cases in which the death of the injured party 
is the sole object of the inquiry. There must be some evidence 
of the state of th% deceased person at the time of making the' 
declaration. The Magistrate recording a dying jloolarat ion should put- 
on record the answer of the declarant to a question touching his* 
knowledge or belief in his approaching death. 3 N.W.P. 212. VC 

(22) Sabstanoe of questions and answess insufflclent— Actual words of* and 
questions eliciting, dying deolaratloas to be given. 

A statement which gives the substance of questions and answers is inadmissible; 
the actual words of the deceased must be given and also the questions* 
put> if any ; for answers, even if taken word for wordy are useless^ 
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(/) What the statement Is made by a person as to the cause 
of his death or as to any of the circumstances of the transaction., 
question.**— {Continued). 

wiUiout the quostious, and, when a person is in such a condition, the 
danger arising from leading qiiostions is enhanced, li. v. Mitchell^ 17 
Cox. C.C. .50S ; Wigm. Ev., 1905 Ed., S. 144.5, p. 1812 ; Ros. Or. Ev., 
13th Ed., p. 33 ; Pbip. Ev., 4th Ed., p. 294; Tay, Ev., lObh Ed., 
S. 720, p. 513 ; see, also, fi Born. L.R. p. 182 ‘ N 

(2.3) Examination of deceased need not be similar to interrogating witness. , 

Bui, though dying declarations must be confined to what is relevant to the 
issue, it is not essential that the examination of {ho deceased should 
have been conducted after the manner of interrogation of a witness in 
tlie cause, though any departure from this method may affect the 
weight of tlio declarations. Tay. Ev , lObh Ed., S. 720, p. 512. 0 

(24) Dying declarations admissible for accused and prosecutor. 

Dying declarations by B, where A is charged with the murder of B, that, “I 
don’t think A would have struck mo, if! had not provoked him,” are 
admissible in f.ivour of an accused as vvcll as of the prosecutor. R. v. 
Scdife, 1 AIoo. and Rob. .551 ; Phip. Ev., 4th Ed., p. 296; Tay. Ev., 
10 Ed., S. 720, p. .513, ^ P 

(25) Practios of Privy Council with regard to decisions of lower Courts on 
credibility of witnesses. 

Wh('iv the Courts below had rejected the evidence of certain witnesses on the 
ground that it was hoars.ay only and had not conformed with S. 32 of 
Mu; Evidence Act, and, on the face of the evidence, it was sometimes 
uncertain whether the witnesses wore speaking from their own 
parsonal knowledge or from information derived from others, but the 
(-ourt.s had considered it from both points of view and held it 
inadmissible, the Judicial Oominittoe saw no reason to differ from the 
estimate which the Courts had formed as to the credibility of the 
* witnesses in the former case, nor, in the latter case, to question the 
manner in which the Coarts had applied the provisions of S. 32. 
26 A. 581-31 I.A. 217-7 O.C. 290. Q 

(26) Admissibility of statements in police repOFt op made to another person in 
police inquiry. 

(a) Statements embodied in first reports to the police or statements made by a 
witness r.o another person in the course of a police inquiry are not 
ordinarily adnii.sslble in proof of the facts stated, though they may be 
admissible to rebut the suggestion of recent fabrication of a case, or 
they may hi admissible under S. 32 of the Evidence Act. 5 0.0. 246. R 

(h) Where the police recorded certain statements relating to the cause of death, 
made daring the investigation of a criminal case, held, they were 
admissible in evidence against the accused. 17 P.R. 1886 (Cr.). S 

^27) Dying declaration taken in absence of accused or of Judicial Officer-' Effect 
on its admissibility. 

(aj Though a dying deol.iration may he made in the absonco of the accused or 
of a Judicial Officer, it is yet relevant. But, whenever it is possible, 
the declaration should l)e taken by a Judicial Officer as a guarantee 
of its authenticity. 3 P.R. 1870 (Or.). T 
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4 . — **(/) When the statement is mode by a person as to the cause 
of his death or as to any of the circumstances of the transaction. • 
question.^* — {Co.icluded). 

{b) Where the written record of a dying deolaration was made, when the accused 
was absent, held that such writing was admissible under S. d‘2 (1) of 
the Evidence Act, hut that it must be proved in the ordinary way. 
18 P.K. 18Sd (Cr.). U 

' (c) The dying statement of a deceased person must be taken in the preserico 
of the accused ; if not so taken, the writing cannot be admitted to. 
* prove the statements made. The st^itcment may be proved in the 

o|jjiinary way by a person who heard it, and the writing may bo used 
for the purpose of refreshing the witness’s memory. H 0. -ill --ID 
C.L.U. 11. Y 

[d) A declaration m ide by a ptjrsoii in cxjieetation cf deatli, recorded, in the 

absence of tlio acciis^‘d and in a language, different from the one in which 
it IS hiade, by an oftijer who is not examined in the case, cannot 
properly lie used in evidence against the acasel, and, at any rate, such 
a declaration .should not bo relied upon in convicting the accused, 
fi O.W.N. 72. W 

(e) A dying dcjclaration wa.s taken down by a Magi.^tr.it'! otlier than the Commit- 

ting ^l igistiMLc. ’rbiH Magistrate had m^t recorded ni his attc^Latil'll 
* that the statement was taken lu the presence of the accused. Where 

.such a .statement was u.sod against the aecust);!, hsld, it was r)Oces.sMry 
to summon tbo ^^aglstr:^to to attest iu Court the deposition recorded by 
him. The Chief Court returned tlie case to the Sessions Jndgo, so 
that the Magistrate might be suiiimonod and Ins attestation uphold, 
and he might be exairiinod in the accused’s prosoiue .as to the circinn- 
staiicos under which the statement was recorded. 21) P. U. 16H7 (Cr.), 
foliowcl in Hastnn v. Criminal Appeal, No. 114 of 1HS7. X 

(/; A dying declaration wa.^ tak.m down by a Magistr.ito other than the Com- 
mitting Magistrate. It was not tiken in the presence ol the accused. 
The Court below admitted it in evidence, under S. «0 of tli^‘ Evidence 
Act. Held, S. 80 did not apply to tiic question of the adinis'Jibility of 
the Statement, and that the document itself w.ts not relevant to prove 
the truth of the facts stated in it. 0 P.R. 1000 (Cr.) Y 

d.—** Such statements are relevant whether the person, .question.^* 

1_SUCH STATEMENTS AUK UKLEVANT WHETHER 
THE PERSON WHO MADE THEM WAS OU WAS NOT, 
AT THE TIME WHEN THEY WERE MADE, UNDER 
EXPECTATION OF DEATH. 

I 

(,1) Indian Law. 

Dying declaration relevant whether deceased was or was not under expectationr. 
of death. 

(а) In India, a dying declaration is admissible, whether the person who made 

it was or was not, at the time when it was ^nade, • under expectation 
of death.’ Whitley Stokes, Vol. II, p. 828. Z 

(б) The statement of a deceased person, under S. 82, cl. 1, is relevant, whether 

the perron who made the statement was or was not, at the time when 
it was made, under expectation of death. 19 W.B. (Or.), 44. X. 
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, 5,— “Such statements are cetevaat whether th* person , .question” —(C<nudC\. 

1.— SUCH STATEMENTS ARB RELEVANT WHETHER 
THE PERSON WHO MADE THEM WAS OK WAS NOT, 
AT THE TIME WHEN THEY WERE MADE. UNDER 
EXPECTATION OF DEATH.- 

(a) English Law 

, (1) Oonditioai eassntial to ths admissibility of dyin^ declarations. 

(а) In England, bo render a dying declaration admissible, the declarant mu£b 

have been in actual danger of death, he must have been fully awjiro of 
his danger, and death must have cusued. Whitley Stokes, Vol. II, 
p. 828. B 

(б) Before dying declarations can be received as evidence, the undermentioned 

facts must bo proved to the satisfaction of the Judge : — 

(1) the declarant should huv'o been in actual danger of death, at the time 
when they were made ; 

(21 he nhould have had a full apprehension of his danger ; H. v. Cleary, 2 F. 
and P. 850 ; C 

(3) death should have ensued. T ty. Ev., lOfch E l , S. 718, p. 609, and 
15 W.R. (Or.), 11 (14). . D 

.(c) The expectation of death essential to render a dying declaration admissible 
must bo expectation of immediate death ; ‘*if he thinks if he will die 
to-morrow, that will not do,” R, v. Osman, 15 Cox. 1 : adopted in 
v. Glostevy 16 Cox. 471 ; Tay. Ev., 10th Ed., S. 718, p. 511 ; Phip, Ev., 
4th Ed., p. 2*3 ; Wigm. Ev., 1905 Ed., S. 1441, p. 1807. E 

, (<1) Before a dying declaration is received in evidence, it should be proved that 
the person making it believed himself to l>e in danger of approaching 
death. It appears that it is only ou the supposition that, in Lhis awful 
state, while at the coufine.s of a future world, he is not likely to speak 
a falsehood, that such statements of a deceased are received in evidence ; 
and, therefore, the law very properly requires that it shall be proved 
that the deceased did really believe that ho was in this state before his 
statement shall bo received in evidence. 1,5 W.B. (Or.), 11 (13). F 
[ti] The cloc'laratioii of per.soii.s in artu’ulo mortis is allowed to be given in 
evidence, if it appear that the person making such declaration was 
then under the deep impression that he was soon to render an account 
to his Maker. R. v. Pike, S C. and I*. 593; Wigm. Ev., 1905 Ed., 
S, 1439, p. 1805. . G 

p{f] With regard to declarations made by persons in extremis, supposing all 
necensary matters concurred, such as actual danger, death following it, 
and a full apprehensiou, at the tliv^ of the danger, and of death, such 
declarations can be received in eTjridenco ; but all these things must 
concur to render such declarations admissible. Such evidence, how- 
ever, ought to be received with caution, because it is subject to no 
cross-examination. Sussex Peerage Case, 11 Cl. andF. 108, 112 (H..Ij); 
Tay. Ev., 10th Ed., S. 718, p. 509. 

(g) It is the impression of impending death that renders the declaration 
admissible (72. n. Forester, 4 F. and F. 857), and not the fact that 
death actually ensued very soon after the declaration was made. Tay. 
Ev., 10th Ed., S. 718, p. 510. 1 
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Such statements are relevant whether the persom.qaeetton.^*--'{Contd). 

1.— SUCH STATEMENTS MiE UELEVANT WHETHER 
THE PERSON WHO MADE THEM WAS OR WAS NOT, 
AT THE TIME WHEN THET WERE MADE, UNDER 
EXPECTATION OP T)E kTH.—^Gontinuedh 

. ( 2 ) English Lsw -'{C jiitimu'd) . 

<‘2)^Iii Englandt the author of th3 statement must ba dsal to make it admissible. 

In each of th«sG articles (2(5—31), the word “ declaration moans such a etate- 
niiftit as is heroin mentioned, and the word * declarant ' means a 
dead person by whom such a statement was made in his lifetime. 
Steph. Dig., 7th Ed., Ajt. 25, p. 34. J 

<3) Belief must be, not merely of possibility or probability of death, but of its 

certainty. 

(a) These dying declarations would not be evidence, unless she was under a 
clear impression that she was in a dying state. 11. v. Moomy^ 5 Cot. 
Or. 318 ; VVigm. Ev., 1905 Ed., 8. 1440, p. 1806. K 

(/j) There must bo a settled, hopole-is, expectation of de.ith in the declarant. 

» a. V. Peel, 2 F. and B\ 22 ; Wigui. Ev., 1005 Ed., S. 1410, p. ISOr. L 

(c) There must be an unqualided belief in tho nearness of death, a belief without 
hope that the declarant is about to die. There must be no hope what- 
ever. It. V. Jenkins, L.R. 1 Cr. C.R. 192; Wigm. Ev., 1905 Ed., 
8, 1440, p. 1806. M 

(4) Hope of recovery will exclude declaration, 

Any expcctaticri or hope of recovery, however slight, will render the declaration 
inadmissible. R. v. Welborn, 1 East P.G. 35S ; Tay. Ev , 10th Ed., 
S. 718, p. 511. N 

46) Speediness of death must also be expected. • 

(a) A man may receive an injury from which he may think that he shall 
ultimately * never recover; ' but, still, that would not be suflficieiit to 
dispense with an oath. ti. v. VanButchelly 3 0. and P. 631 ; Wigm. 
F.V., 1905 Ed., S. 1441, p. 1807. 0 

(5) In order to make a dying declaration admissible, there must be an expecta- 
tion of impending, and almost immediate, death. R, v. JenkinSy 
L.R. I Cr. C.R. 193 ; Wigm. Ev., 1905 Ed., 8. 1441, p. 1807 P 

^6} Actual period of survival after declaration immaterial. 

The question does not really ^epend upon tho length of the interval between tho 
death and the declaration, but on the state of tho man's mind at tho 
time of making tho declaration and his belief that bo is in a dying 
state. II. V. Heaney y 7 Cox, Cr. 209, 212; Wigm. Ev., 1905 Ed., 
S. 1441, p. 1807. 0 

(7) (HWiousness of approaching death, how determined. 

(o) If a dying parson either declare that he knows his danger, or it is reason- 
ably- to tH 3 mf erred, from the wound or state of illness, that he was 
sensible of hi.*? danger, tho declarations are good evidence. H. v. John, 

. . 1 Bast’s Cr. L., p, $58 ; Wigm. Ev., X905 .Ed., 8. 1442, p. 1808. R 



566 Act I of 1872 (indcan bvidenck act). [8. 32 

S.—*^Such statements areretevant whether the person •• question. **^(Contd,. 

1. -SUCH STATKMI?Nrs ARE RELEVANT WHETHER 
THE PERSON WHO MADE THEM WAS OR WAS NOT, 
AT THE TIME WHEN THEY WERE MADE, UNDER 
EXPECTA'PION OK DEATH.— 

(2) English Law—iConcltidcd). 

(6) In cases where the deceased by his coadacb made it evident that he believed 
himself at the brink of eternity, such as settling his affairs, taking 
leave of his relatives, providing for his death, and<the like, it may bo 
held that the statement of that person is admissible as a dying 
declaration, because the deceased was under the belief that death waa 
approaching. 15 W.R. (Gr.),*ll (13). S 

(9) Supvivali siibaequent to d3clai*atlon. for some tims—Effedt. 

Whore the deceased is shown to have been, at the time he made the declaration, 
in actual danger of death, and to have abandoned all hope of recovery, 
the declaration will oe admissible, although he lingered for some time 
afterward s. li. v. liernadoiti, 11 Cox. 316, and H, v. Craven, 1 Lew. 
77 : Phip. Ev., 4th Ed., p. 203. T 

(J) Entartaininl hope of r30OYery subsaqusnt to declaration— Effect. 

A dying doclaratioti will be admissible, if, at the time the deceased made the 
declaration, ho was proved to have boon in actual danger of death and 
to have abandoned all hope of recovery, though he might have 
subscquontljl' entertained hope. B. v. Hubbard, 14 Cox. 565 ; Phip. 
Ev., 4th Ed., p. 293. U 


2.— AND WHATEVER MAY BE THE NATURE OP THE 
PROO^BDINO IN WHICH THE CAUSE OP HIS DEATH 
COMES INTO QUESTION. 

(1) Engliih Law. 

(а) In England, dyiug declarations are admissible only in criminal cases,. 

** where the death of the deceased is the subject of the charge, and 
the circurnstanccb of the death are the subject of the declaration.” 
Whitley Stokes, Vol, II, p. 828. Y 

(б) Thi admissibility of dying dcclaritioos is, in the English Law, confined to- 

Crises of homicide, whoie the death of the party making the declaration 
is the subject of the enquiry, 0 W.U. (Cr.), 75 (76). W 

(i') In criminal cases, such evidence is admissible i» the single ease of homicide, 
where the death of the deceased is the subject of tbe charge, and the 
circurnst irice-i of th 2 death are the subject of the dyiug doolaration. 
Li. V. Head, 2 B. and C. COS; Tay. Ev.. 10th Ed., S. 174, p. 507; 
Wigm. Ev., 1905 Ed., S. 1432, p. 1801. EL 

(d) Dying declarations arc only admissible where the death of the declarant 
is the subject of enquiry. B. v. Jluichinsen, 2 W,R. (Eng.), 608 ; but 
not acted upon in B. v. Baker, 2 N, and B., p. 63 ; /?. v. Hind, 29* 
L..T.M,0. 149, acting upon B. v. Mead. See 6 W.R (Or.), 75 (76). Y 
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S . - Such statements are relevant whetberthe person, .question.*' -’■[CuvfU,). 

VVFrATliVEK MAY BE THE NATURE OF THE 
PKOCEEDINCI IN WHICH THE CAUSK OF HIS DEATH 
COMES INTO gUEHT10N.--(Co/2/!/^?w6r/;. 

<'i) Dying d 2 claration inadmiaaiblc In charge of abortion. 

Wltetv the question was whether a peisou acl in mi stored drugs to a uoinau with 
intent to procure her abortion, and the woman made a statement, that 
would liave been admissible had that i)erson been on his trial for 
murder, her stateim iit was deemed to bo irrelevant. 12. v. Hind, KcII 
‘255: Steph. [)ig., 7th Kd., Art. ‘20, p. 35 and Phip. Kv., 4th Kd., 
p. 205. Z 

( j) Reason for restricting such evidsneato honiicidii cases- 

{n) 1’he danger of perjury in fabricating declanitioiis-, whoso truth or l,il.-,ehood 
It is impossible to find out ; 

(/.<) the danger of letliiig lu Jiiooinplete .^tatemeot.s, whicli, though true so i.ir an 
they go, are not the icJiole truth ; 

(ri implicit reliance <*uimot, in all cases, be p]aef?d on a dying man’s decl.i rations, 
as his body nia> have survived Ins mental pc.wers, or his rneniorv, 
where his senses an* not impaired, may not be perfect, or, for the sake 
f)f ease and to bo free from the 2 mpf»rtiiiiity r)f those around him, be 
may say whatever they suggest. Jachsvn v. KniiTcn, ‘2 Johns. .31 (.\m.). 
'Pay. r:v., loth Ed., S. 710, p, 508 ; 0 Horn. L.H. p. 182. A 


(li Dying declaration not admissible in civil cases. 

{(i) Evidoruii* of thi.s description, of dying dcclarationr,, cannot be olTered in ei\i! 
eases, Siobnrt v. Dryden, 1 M. and VV. 615 ; Tay. Kv., 10th Kd., S. 714 
p 507 ; Wigm. Hv., 1905 Ed., S. 1432, p. 1800. See, al'-o, It v. Aherq 
itiJly, 2 hbist 63. ^ 

^5) The law in England on this subject has been much narrowed of late years 
there are instances in the older IBooks in which dying dcclaraJions have 
been admitted in civil c-a-scs. 6 W.R. (Cr,), 75 (76). See tlie c.i.scs of 
W'riglit V. Little), 1 W. HI. 349 ; R. v. liar if Si. Edvixi'.:.ds, Cald. 4,S{> 
:ind V. DuiisurH, 2 Hott. 80 ; Tay. Kv., 10th Ed,, S. 711, 

pp. 506-7. C 


<-5) Reason for not adopting English Law. 

[a) So narrow a rule as that of the English Law does not eyist in this (a.uiitrv, 

not because of any differenee between Europo.ans and Orientals, but 
because the English rule does not rest on any sound prineipb*s, 
t; W.R. (Cr.), 75 (70). D 

(b) fi. :lti, Actllof 1(153. ’ 

Where dying declarations are evidence, they shall be received if it be proved 
that the deceased was at the time of making the declaratioii, and then 
thought himself to bo in danger of impending do.ith, though he 
entertained, at the time of making it, hope of recovery. This provision 
modified the English law on this point in an important particul.ir. 
G W.R. (Cr.), 75 (76). E 


{c) It cannot, therefore, be said that the authority of English decisions is very 
strong in support of the exclusion. 6 W.R. (Cr.), 76 (76). p 

2531 72 
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S.— “ Such statements are relevant whether the person . . question . ' ' {Conid. > 

•2.— AND WHATEVER MAY BE THE NATURE OP THE 
PROCEEDING IN WHICH THE CAUSE OF PUS DEATH 
COMES INTO QUESTION.— (Cowc/wded). 

(fZ) With regiird to the English trerttises, Best, F’hillips and Taylor, all recognise 
the exclusion of the evidence in .such cases ; they all treat the 
admissibility of dying dechirations as itself exceptional, and place thia 
limitation on the exception, that the dei'.laratioii must relate loathe 
death of the person making the declaration, and i.s only evidence when 
that is the subject of enquiry ; but there is littleiforce in their reason- 
ing. G W.R. (Cr.),75 (76). G 

(5a) English authorities must be oautiousl) referred to 

The English Law contains similar, but not identical, provisions, and, hence, thi*- 
English authorities must be caiitiou‘>:ly referred to. >Ia»rk. Ev., p. 33. H 


(6) Indian Law- 

(n) In India, [S- 3-2, illn. (a) \, dying declarations are adniis-sible in civil siiita 
as well as in criminal prosecutions for rape or any other offence. 
Whitley Stokes, Vol. IT, p. 82H. See, also, illustration (a) to the 
section. < I 

(6) No possible reason can be given for the admissibility of the dying declara- 
tion of a deceased pers-m in a case where the death of the party 
making the statement is the subject of the enquiry, which does not 
apply with equal force to its admissibility in a case where the death of 
the party making it is not in question, G W.R. (Or.), 75 (7G). J 
{(•) The dying declarations of a deceased person are relevant on a charge of rape. 
6 W.R. (Or.), 75 (7G). K 

(7) SubJect-mattcF of declarations. 

Dying declarations are only admissible to show the cause of, and the circum- 
* stances of the transaction ending in, death and not previous or subse- 

quent transactions, though relevant to the question at issue. , It. v. 
Mead, 2 B. and C. 605 ; R. v. Hind, 8 Cox. 300, and R. v. Murton. 
S F. and P. 492 ; Phip. Kv„ 4th Ed., p. 294 ; Ros. Cr. Ev., 13th Ed., 
p. 30. See also Wigm. Ev., 1905 Ed., S. 1432, p. 1801 ; see, also, G 
Bom. L.R. p. 179. L 

;]._dying declarations held admissible and 

INADMISSIBLE. 

(1) Questions put to deceased and signs made^by her held to be admissible verba) 
statements. 

An accused persou was tried for th'i murder of one 1). The deceased was 
questioned by a police oAicer, a Magistrate and a medical man. 
Being unable to speak, D made certain signs in response ; it was held 
that evidence to prove the questions put to D and the signs made by 
D in response was admissible, as the questions and the signs tahen 
together might properly be regarded as verbal statements made 
by a person as to the cause of her death, within S. 3i. 7 A. 385 
(P.B.i ; Mahntood, J, dissenting. II 
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J . — Such statements are relevant whether the person, .question, *^—{Contd.) 

DYING DECLARATIONS HELD ADMISSIBLE AND 
INADMISSIBLE.— ((7o/i«yi/(^d). 

(2) Statement made by deceased in presence of hU neighbours. 

Tn a case of inurrler, the statement made by the deceased which he did, not 
only before bis neighbours, but also before a head constable, was 
admitted as relevant evidence, under S. 32, cl. 1 of the Evidence Act. 
19 W.R. (Cr.) 44. N 

(3) Declaration imp*licating third persons admissible. 

Where third persons are implicated in the dyinp deedarations, they do not 
therefore become it relevant, li. v. Bottomley^ 118 L.T. Jo, 88/, Phip. 
Ev., 4tb Ed., p. 295. 0 

(4) Admissibility of declarations taken as deposition. 

In a case of murder, the deceased made a statement on oath before a Magis- 
trate and ailixed her mark to it, but not in the accused's presence, so 
that her statement was not a dei) 08 ition within the statute then in 
, force. >3ut the deceased was, when making the statement, in a dying 

Slate and had no hope of recovery. The statement was held to be 
admissible, ll, v. Woodcock^ 1 East P.C. 36G ; Steph. Dig., 7th Ed., 
Art. 26, p. 36 ; Phip. Ev., 4th Ed., p. 294. 

(5) Survival after declaration- Statement held admissible. 

A deceased person, in a murder case, made a declaration that another had 
murdered him, when he bad no hope of recovery, though his doctor had 
such hopes. The deceased lived for 10 days after making the declara- 
tion. The declaration was hold to be admissible. H v. Mosley, 

1 Moo. C.C. 97 ; Steph. Uig., 7th Ed., Art. 26, p. 36 ; Phip. Ev., 4th 
Ed., p. 294. Q 

( 6 ) Deposition before Magistrate by witness dying subsequently to deposition. 

Where, in proceedings before a Magistrate on a charge ofcausing grievous hurt, 
two witnesses, among several, one of whom was the person assaulted, 
were examined for the prosecution and the accused were committed 
for trial, and subsequently the ponson, who was assaulted, owing to 
the injuries inflicted upon him, died, and, in the trial before the Court 
of Sessions, charges of murder and culpable homicide not amounting 
to murder were added to the charge of the grievous hurt, the deposition 
of the witness deceased was adduced in evidence. Meld that the 
deposition was admt.ssiblo in evidence, under cl. 1, S. 82 and S. 33 of 
the Act, despite the additional chargas, 7 C. 42. R 

(7) Dying geclapation—ComplaJDant remaining alive— Inadmissible. 

Where a complainant making a dying declaration ohanoes to live, his statement 
is inadmissible as a dying declaration under S. 32 of the Evidence Act, 
but it might be relied on, under the provisions of S. 167 of the Act, to 
corroborate the testimony of the complainant, when examined in the 
case. 4 Bom. L.E. 434 (436). S 
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5. * * Such statements are retevant whether the person . . question. ’ (CoiUd.) 

M.— DVING DECI.AKATIONS HELD ADMISSIBLE AND 
INADMISSrBLE.-~(Go;^^/w«e^i). 

( 8 ) Statement of deceased person Admissibility of statement in writing by person 
who could have been called as a witness, but was not. 

A person was alive at llie time the plaintiti' cloi-ed his case. But he wafi not 
called aa a \vitnes>^. Tlio l‘rivy Council held tliat statements in 
writing hy such person, tiled before his death in support of the plijin- 
tifi’s case, were inadmissible in cviflcnoe, as the statements of a 
deceased person. ‘2.-> A. 148 (IhB) (P.C.). ** T 

(11) Statements of dying person recorded and attested not admissible. 

r 

f'pon the information received from a chowkidar of an offence which was diih 
recorded in the station diary, the Siib-lnspeclor went to the hospital 
to .SCO the wounded man, and there recorded the statement made by 
him. Jit'ld that the writing, containing the statoinent so w-corded by 
the Sub- Inspector and attested by witnesses, could not be regarded as 
evidence, and to make it such, the course indicated in 8 (j. 211 should 
have been followed. Those who heard the statement should say before 
the Court what they heard from the mouth of the wounded man, who 
was dead before the trial and unable then to speak tor himself, as to 
the cause of his death, and evidence must be taken in regard to the 
actual statement said to have been made by the deceased in the 
hospital. 6 C.W.N. 921 (922). U 

(10) Dying declaration inadmissible owing to want of proof. 

A doeiiment purporting to be the dying declaration of a decoa.sod person was 
held to be inadmissible in evidence, although it was signed by a Magis- 
trate, as there was no legal proof that the deceased actually made 
such a declaration and ajs the per.soii who took the statement was not 
subjected to cross-examination as to the dying man’s state of mind 
^^hcrJ he made it. 11 B.ll.C.R. 247 (248). Y 

(11) Declaration held inadmissible, where declarant hoped to recover sometime 
after. 

A deceased person, when making a statement, which is written down, says 
something which is thus taken down : “ I make the above statement 
with the fear of death before me and with no hoiie at present of my 
recovery.” ITc’died some hours afterwards. The statement was held 
to be inadmissible. R, v. Jenkins, 1 C.C.R. 187 ; Steph. Dig., 7th 
Kd., Art. 2(>, p. 35 ; Phip. Kv., 4th Ed., p. 296. W 

K 

(12) Declaration not taken down from deceased’s own lips held inadmissible. 

The deceased made a statement, when not in a dying condition, which her 
father wrote down and took to a Magistrate a.sking him to swear the 
deceased. The Magistrate, thereupon, went to the deceased, and, 
upon questioning her as to its truth, bit by bit, swore her to it. The 
statement was held to be inadmissible in evidence. B. v, Fitzgerald, 
Ir. Cir. rep. 168 ; per Crompton, J., who remarked that the statements 
should have been taken down from the deceased’s own lips to avoid 
the danger of an assent to what she did not intend. Phip. Ev., 4th Ed., 
p. 297 : Tay. Ev., 10th Ed., S. 720. p. 512. X 
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5.— '' Such statements are relevant whether the person,, quest Ion , - (Comld.) 

DYING [)P]CLAKATIONS HELD ADMISSIBLE AND 
INADMlSSTBliE. -(Co/icZ24f7ed). 

(18) Declaration as to circumstances held inadmissible. 

Where :i person w.is indieted for roobing another, a dving declaration by the 
^ latter as to the cireumstiricos of the robbery was held to be inadmissi- 

ble. R. V. lAnyd, 4 C. and \\ ‘28.3 , Pliip. Kv., 4th Kd., p. 205. Y 

% 

(14) Declaration upon matters of opinion inadmissible. 

The statement of a doeeased person nin.>.t be such that it would be adniissible, 
should he bo alive and could h<5 examined as a witness ; hence, a decla- 
ration upon matters of opimou, apart from matters of fact, will not be 
admissible. R. v. SollerSy Carr. Cr. Ij., 233 ; Ros. Or., Kv., 118th Kd., 
p. 20 ; Phip. Kv., 4th Kd.. p. 201 ; Tay. Kv., lOtli Kd., S. 7‘20, p. 512.2 

( 15) Only opinion admissible— Medical evidence. 

In a capital seiitenco case referred to the High Court, the only opinion ota 
Surgeon as to the cause of death of the deceased '.vhich can be judicial- 
ly considered is the opinion expressed by him under examination as a 
witness 10 C.L.R. ll C. 211. A 

(16) Accomplice’s declaration admissible. 

If the declarant bean accomplice, h’s dying decl.iratmn is .'idmissible against 
one indicted for causing the death of such accomplice by an illegal 
operation. R. v. Tuicklery 1 East, P.C. 354 ; Tay. Ev., 10th Kd., 
S. 717, p. 500 and 6 Boin.fj.R. 184. See 6 Boin.L.R. Jol., p. 177 for 
an article on “ Dying Dcclcaration ” by Mr. S. N. Roy, h.j.. (Gold 
Medallist). B 

(17) Hearsay— Statement of deceased. 

A statement of a witness as to what he heard from the deceased, when it does 
not relate to the cause of his death or the circumstances of the tran- 
saction which resulted in his death, is hearsay, and is not admissible ; 
they mast be proved in the ordinary way, ols.y by evidence of a prinian 
character, and not by hearsay testimony. 5 C.W.N. 574- ‘28 C. 397. C 

(IS) Expectation of death unnecessary. 

(а) According to S. 32 (1) of tl^e Evidence Act, a statement mide by a person, 

who has died since the statement was made, if otherwise relevant, is not 
irrelevant, simply because the person who made it was not, at the time, 
under expectation of death. 67 P.L.R. 1905^2 Or. LJ. 237. D 

(б) Whore two persous wore killed by the violent assault committed on thorn by 

several accused persons, Jtold that the statements made by the deceased, 
before their deaths, relating to the circumstancos of the assault, 
which resulted in their deaths, were relevant against all the accused 
persons. 67 P.L.R. 1905---2 Or. L.J. 2^1 , distinguishing 11 P.R. 1901 
(Or.). K 
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When the statement was made by 8u,:h person in the ordinary 
course of his business, and in particular when it consists 
of any entry,,, written or signed by him,*' 

1.— GENERAL. 

(1) Statements by persons who cannot be founl or called as witnesses—Relatlon 
between 8s. 11 and 32. 

As a general rule, S. 11 of the Kvideiice Act is controlled by S. 32 of the Act, 
whore the evidence consists of statements of persons who are dead or 
who cannot he found ; but this rule is subject to certain exceptions. 
0 Bom, li.R. 1047. F 

(2) Relation between S. 32 (2) and 8. 34. 

It is a mistake to suppose that the re'quirements of S. 31 apply to the accounts 
tendered by a plaintiff in support of her claim for a sum of money, 
though they were relevant under S. 32 (2). C Bom. L.R. 50. 0 

(3) Statements by persons who cannot be found or called as witnesses— Scope 
and object of section 

(а) 3. 32 imposes restrictions upon the admissibility of statements made by 

persons who cannot bo brought before the Court to give their own evi- 
dence. The whole scope and object of the section centres upon securing 
the highest degree of truth, possible in the circumstances, for the state- 
ment. It follows that where the person tendering such a statement is 
indifferent as to the truth or falsehood, there is nothing to bring that 
section into play. 9 Bom. L.R. 1047. H 

(б) Cl. 2, S. 32, provides that a written statement of a relevant fact made by a 

person who is dead, is itself a relevant fact, when the statement was 
made by such person in the ordinary course of business. 23 B. 63 (Go). I 

(4) Object and reason of restrictions- 

(n) The basic principle of legal evidence being that the Court must always have 
the best, it follows that, where persons can be, they must be brought 
before the Court to toil what they knew at first hand. Their veracity 
can then be best tested by the art of cross -cxarniuation. 9 Bom. L.R. 
1047 (1048). Per Beaiiian, J, J 

(d) Where, however, witnesses cannot be brought before the Court, their previous 
statements arc, at best, indirect evidence of a kind that a Court would 
not, except under necessity, receive at all. The conditions, which, 
when compelled by necessity to take this evidence or none, are imposed 
upon its admissibility, plainly aim at affording some guarantee of its 
truth. As there is to be no ohaiipe of testing the man by cross-examina- 
tion, his statement will not be admitted, unless it has been made 
under conditions which, looking to the ordinary course of human 
affairs, raise pretty strong presumptions that it was a true statement. 
9 Bom. L.R. 1047 (104f5). Per Bsamany J, K 

( 5 ) 84Atenienft« by personi who cannot be found or called as witnesses— When they 
fall out of the section. 

The test whether the statement of a person, who is dead or who cannot be found, 
is relevant under S. XI and admissible under that section (presuming 
that it is in other respects within the intention of the section), aUhou|(h 



S. 32] Act 1 of 1872 (indiax evidibncb act). 573 

IVAen the statement was made by such person in the ordinary 
course of his business, and in particular when it consists 
of any entry written or signed by him,**--(Oontinued), 

1. — GrENERAL — [Continued). 

it would not be admissible under S, *32, is this. It is admissible 
under S. 11 when it is altogether immaterial whether what the dead 
man said was true or false, but highly material whether the dead man 
did say it. In, these circa instances, no amount of cross-examination 
could alter the feet, if it be a fact, that he did say the thing, and, if 
nothing more is needed to hring the thing said in under S. 11, then 
the case is outside S. 3*2. 9 Bom. Ij.R. 1047, L 

(6) Grounds on which declarations in ooj^rse of duty are admissible. 

(a) •* On the principle of necessity.” (for which see su^tra), “ this exception sanc- 
tions the use of statements by persons whose testimony, though not 
necessarily the sole evidence available on the subject, is yet the only 
testimony now available from that person, licnee, the Uhual rule 
applies that the person inasl be unavailable ns a iintncss.'' Wigin. 
Ev., 1005 Ed., S. 1521, p. 1837. M 

(Zi) “On proof that the declarant vvjisdead, such entry has been read ; by reason 
* of the difficulty of making of proof an cases of this kind, the Court has 

gone so far.” Lefebure v. Worden, 2 Vos. Sr. 54. Wigm. Kv., 1905 
Ed., S. 1521, p. 1887. N 

{c) “ The question was thought to fall within the general rule, which reiiuires 
the best evidence the nature of the case admits of. It is analogous 
to the exceptions to other general rules of evidence.” Welsh 
V. Barrett. 15 Mass. 380, Wigm. Ev., 1905 Ed., S. 1521, p. 1S87. 0 

(d) “ It is the best evidence the nature of the case admits of. If the party is 
dead, we ciunot have his personal examination upon oath, and the 
question then arises, whether there shall be a total failure of justice, 
or secondary evidence sh.ill bi admitted to prove the facts, whibre ordi 
nary prudence cannot guard us against the effects of human mortality.” 
SichidlH v, Webb, 8 Wheat. 320; Wigm. Ev., 1905 Ed., S. 1521, 
p. 1837, P 

((r) The grounds of reception of declarations in the course of duty arc -(1) death 
and (2) the presumption of truth which arises from the mechanical and 
generally disinterested nature of the entries which are made in the 
ordinary cour.se of duty and from their constant liability, if they .should 
be false, to be exposed by the declarant's superiors. Pliip. Ev., 4th 
Ed., p. 264, ^ 9 

{/) The habit and system of Ynaking such a record with regularity calls for 
accuracy through the interest and purpose of the person who makes 
the entrie-*, and the forc3 of habit may be relied upon, by very inertia, 
to prevent casual inaccuracies and to counteract the casual temptation 
to mis-statements. Wigm. E^., 1905 Ed., S. 15*22, p. 1889. R 

Since the entries record a regular course of business transactions, an error or 
mis-statement is almost certain to be detected and the result disputed 
by those dealing with the entrant ; mis-statements cannot safely be 
made, if at all, except hy a systematic and comprehensive plan of 
falsification. As a rule, this fact (if no motive of honesty obtained^ 
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6, When the statement was made by such pej’son in the ordinary 

course of his business, and in particufar when it consists 
of any entry . .written or signed by him,'* —[Continued). 

1 . — G E N EUA Tj— {Concluded ) . 

>vouUl deter ull but tbemosL danng and un->crniJUioU'« from attempting 
the task ; the ordinary man may be »iS‘>nDied txieclnio tej midertaUo it. 
l:i the long run, it opeiMtes witli fair cQ'eeb to ‘<oeure accuracy, •Wigm. 
Kv., 1905 Kd., S. ir>22, p. IHR9. S 

{ii) If, in addition to thib, the entiant makes the rccoid under a duly to*an 
einplover or other ‘superior, there is the additional risk of eonsuvo and 
disgracj from the superior in case ot iiuiccuracios, a motive, on the 
whole, the most powerful and most palpable of the three. Wigin. Kv. 
lOOo Ed., S. 152-2, p. 18H9. * T 

(t) It is cisier to state what is true than what is false ; 'the process of invention 
iinuhes tronhle, in such a case uniieco'^sarily incurred. Px)ul ‘ v Dica.'*^ 

I Bing. N.C OtO, per'A/d/zZ, C.J ; Wigm. Ev., rf)05 Ed., S. 15J2, 
p. 1889. U 

0) 'I’he clLM'k h'ul no interest ti iniko a false en-tiy ; if he liad any interest, it 
wa^ rather to in ike a true entry ; .i false entry would be likely to bring 
him into disgrace with his employer. Again, the book in which the 
entry was made was open to all tb(3 clerks in the ollicc, so that an 
entry, if false, would be expos3d t> speedy discovery. w. Dicas, 

i Bing. N.O. 049. Wigm. Ev., 1905 Ed., S. 1522, p. 1890. Y 

(7) Particulars wherein daclarations in course of duty and against interest have 
same rules. 

With regard to entries made by deceased persons in the regular course of busi- 
ness and the declarations igainst intcre->t, tlic rules which regulate 
their admissibility in ovidenc.o arc in some respects the same . -- 
® the death — Cuu/zez’ v. Marsde i, 1 Esp. l--the handwriting, the olheial 
character — Doj v. ]\rittro7nbr, G Ex. GvOl — ind absence of motive to 
misstate of the entrant must be prove 1. Tr».y. Ev., 10th Ed , S. 703. 
p. 498. W 

(S) Difference between declarations in course of duty and those against interest. 

The dilforciico between declarations made in the course of duty and the declara- 
tions against interest consist in that the former require contempora- 
neousness, personal knowledge, absence of motive to misrepresent and 
the exclusion of collateral matters. Phip. Ev., 4th Ed., p. 265. X 

« 

2,— CON^DITIONS IJNEEH WHICH DECLARATIONS MADE 
IN COURSE OF DUTY WILL BE ADMISSIBLE. 

(l) Entry roust be made in the course of business. 

The first general condition of the admissibility of entries is, that the entry 
must have been made in the regular course of business. The judicial 
phraseology of this requirement is various “in the ordinary- 

course of bu.sioe^s,*' Dee v. Turford^ 3 B. and Ad. 899; (2) “usual 
course and routine of business,’* Pooli v. Dicas^ 1 Bing. N.C. 649 ; 
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When the statement was made by such person in the ordinary 
course of hJs business, and in particular when it consists 
Qf any entry written or signed by him,** — (Continued). 

•i.— CONJ^ITIONS UXDEU WHICH DEl^LAKATIONS MADE 
IN COURSE OF DUTY WILL BE ADMISSIBLE.— 

f:-*!) “ 111 tho excKMse of lii^ bu'timisa aud diit.> and in the lo^uhir coiu’S'e 
of Lh busine^iS ” JlatrlinH \. JU( !:uKi'i, 28 Boav. 878; (-1) “ an 
einploynii'ijc in which In* Wiih Ubually pn^a'^etl .... ineinoranduins in 
ih»* ordniiiiv di»chaipjo of then nutuib and •‘inployinoiit, i‘t<‘ XicJioC'n 
V. S Wheat T20 : Winni. T.v., 100) Kd,, .S. I-Vij, p. 18oO and the 

othn ( MSI.* 'I tharoin cited. Y 

(2) Entpy must be mad 2 in discharge o^duty to another. 

(a) The decliUMtiorib must have been made in tho discharge of a duty to 1 
third por<?oQ : a meto personal h.ilnr, not involving any accountability 
IS ooL enough, /i. V. 4 (^>.15. Idi ; I’hip Bv., 4th Kd., p. 204. 

See also Mas'S.'// v. Allan, I J Ch. 1>. .OOH Z 

(t;) An entry ni idi b\ a deceased cmplo\rr in a b xiU in which ho h.id fwoi* Ijc.en, 
in the (.oni'so ci his business, in the liabit <4 emtering tho 
tini'i and tonus of hiring farm seiwauts, when doing svi, was not 
admitted in evidence on tho. pnneiplo that, though it might be the 
practice, It. was nut t'lo didi/, of the person, who actually did so, in 
general, to luaUe such ontrie.>^. H \. ire/t^A, 4 182: IMiip. Ih , 

4th Kd., p. 200 ; T.iy. Kv., 10th Kd., S 701, p. 497 ; Wigm, Fv., 190o 
Kd., S. ir,2J, p, ISOl. A 


( 8 ) Duty must be to do the very thing. 

There nuist have be,.’n a dutif lo do the ro if iUinj recoided. Poliia \. Gnuf, 
L.F. 12 Fh. 1). f81 ; Lifell w keniiuli/, .86 W.R. 726. Wigm. Kv., 
lOJo isd.. S. 1521, p. 1891. B 


(4) Duty must bs specific and two-fold. * 

(rt) The duty, in tlio di.scharge of which the declarations must hive bi'cn made, 
S)ould not be a qaneral one, involving a variety of acts that may 
cliange from time to time, but spocijic and two-fold, i.e., to do a 
particular act and to record or report it when done. Stnrla v. I'tercui, 
6App. Cis. 187 ; and ilerccr v. Denne, 2 Ch. 55S ; Fhip. Kv., 
4t'a J'".d., p. 263, (remarking that a rigid application of tliis dictum 
w )’ild conflict with several of tho ca'^es wlicre the evidence has l)een 
admitted). C 

(b) There must have been a duty to record or othci icise icj^mrt the very thUuf. 

Chuoiibers V. Be.i 1 C.M. and U. 847 ; Trotter v, McLean, 13 

Ch. D. 579 ; Wigm. Kv., 1905 Kd.. S. 1524, p. 1891. D 

(e) Pho duty must he to do the very thing to which the entry relates, and then 

to make a report or record of it. Simtk v. Hlakoy, K.U. 2 Q.B. 832, 
per BUrdchurn, J. Wigm! Kv., 1995 Kd., S. 1524, p. 1891 ; Fhip. Ev., 
4th Kd., p. 205 ; Tay. Kv., iOth Kd., S. 700, p. 496. E 


(5) Act must have been done by the declarant. 

The act'i viiint have b^'en done by th', declarant, aud not 
Bniiih V. Blalccy, 2 Q B. 826 and Ilja-, v. Iliny, 
Phip. Ev., 4th Kd., p. 26.5. 


by tJiird persons. 
2.5 K.R. Ir. 184 ; 

P 


2.581 73 
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When the statement was made by such person In the ordinary 
course of his business, and In particular when It consists 
of any entry ,, written or signed by him,**— [Continued), 

2— CONDITIONS UNDEU WHICH DECLAKATIONS MADE 
IN COURSE OF DUTY WILL BE ADMISSIBLE.— (Co;?^d.) 

(6) Entry must relate to something done by or to declarant. 

The entry mast relate, not to something said, learned, or ascertained iJy the 
declarant, but to something done />//, or to, him. Polini v. Gray, T2 
Ch. D. 411 ; Phip. Kv., 4th Kd., p. 2G5. 0 

(7) Declarations regarding acts to be done. * 

Whether declarations as to an act to he done arc admissible is doubtful, but 
they ware admitted in R, v. liir'kley, 13 Cox. 293 ; they were, however, 
rejected in llowla ids v. De V'ecehi, I C. and E, 10: Phip. Ev., 4th 
Ed.,’p. 205. ^ H 

(8) Entry must have bean made at tha tima of doing the act. 

(rt) The duty must have been to record or otherwipo report it at the time. 
Smith V. lUakey, 2 Q.B. 332 : Wigm. Ev., 1905 Ed., S. 1524, p. 1891.1 

(b) Declarations in the regular course of business must have been made 

contemporaneously with the acts to which they relate. Deh v. 
Turfoni, 3 B. and Ad. 898 and Short v, Lee, 2 J. and W. 475; Best. 
Ev., 9th Ed., S. 601, p, 417. J 

(c) The declarations should 1)3 made simultaneously with the faot.s recorded. 

Mercer v. 2 Ch, 53s, and Ryai v. Hiny, 25L.R. Ir. 184 ; Phip. 

Ev.,4th Ed., p. 205. K 

(d) The entry should be made at or near the time of the act ; a record in the 

evening of an act done in the same morning was received in evidence. 
Price V. Tornngton, 1 Salk. 285. Phip. Ev., 4th Ed., p. 205. L 

(9) Delay yrill exclude. 

An entry of the circumstancos of a collision at sea made by a deceased mate in 
the ship’s log book on the following ^Eonday, the collision having 
occurred on Saturday, was held to be inadmissible, partly because of 
the delay. The Henry Coxvn, 3 P.D. 150; Wigm. Ev., 1906 Ed., 
S. toil, p. 2003 ; Phip. Ev., 4th Ed., p. 265 and 267 ; Tay. Ev.. 10th 
Ed., S. 704, p. 499. M 

(10) Proof of oontemporaneousnese. 

Con tern poraneou.>»n€ss should .be proved independently, unless it can be inferred 
from the circumstances of the case. Phip. Ev., 4th Ed., p. 200, 
referring to Union Ry, v. 9yni.onds, 5 Ex. 2.37 ; Hsch v. Hehon, 

1 T.L.R. 610. N 

(11) Declarations as to collateral facts. 

(a) The declarations are only evidence of the exact facts, which it was the duty 
of the entrant to record, and of which ho had personal knowledge and 
not of other mitters which, though they may be contained in the 
same entry, are merely collateral thereto. Brain v. Preece, 11 M. and 
W. 773 ; Sturla v. Freccia, 5 App. Cas. 533; The Henry Coxon, 3 P.D. 
156, and Ryan v, Bi tg, 26 L.K. Ir. 184 ; Phip. 4th Kd., p. 265. 0 
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<5.— '*( 4 ?) When the statement Was made by sucb person In the ordinary 
course oi Ms business, and In part leu far when it consists 
qjf^ny entry written or signed by hlm,**^{CoHtim4ed). 

^.—CONDITIONS UNDER WHICH DECLARATIONS MADE 
IN COURSE OF DUTY WILL BE ADMISSIBLE.-(0(mcZ(Z.). 

(b) Whatever effect may be due to an entry in the course of office, reportinff 

facts Decesrtsiry to the performance of a duty, the statement of other 
^ circumstances, however naturally they may be thought to find a place 

in the narrative, is no proof ot those circumstances. Chambers v. 
Bernasconi, 3 L.J. Ex. 373 ; Tay. Kv., lOtli Ed., S. 705, p. 499. P 

(c) Declarations in the regular l onrse of business, oftiro, or cmi>loymcnt, by 

deceased persons, to bo ^admissible, must be confined strictly to the 
particular thing which it was the duty of the person to do, and should 
not, UAilihe statements against interest, extend to collateral matters, 
though they may be closely connected with that thing. Smith v. 
Blaley, 2 Q.B. 3*26, 33*2 ; Best Ev., 9th Ed., S. 501, p. 417. Q 

{VI) Motive to misrepreBent-^Effect. 

Whore i^is proved that there w.as a motive to misrepresent, declarations m the 
^ course of duty will not he received in evidence. Chambers v, Jienias- 

coniy 1C. M. and R. 347 ; Puole v. Ditas, 1 Bing. N.C. 649, and The 
Henry Coxoiit 3 P.D. 156 ; Phip. Ev., 4th Ed., p. 205. R 

(13) Contradiction or explanation of entries. 

It is not permissible to contradict or explain the entries by subBcquent decla- 
rations. Stayylton v. Clough, ‘2 E and E.033; Phip. b^’,, 4th Kd., 
p. 265. S 

(U) Extrinsio proof • 

must be given of the doclaraiit’s death, handwriting, official chur.ieter, 

(though where the office is public, proof of acting therein is sufficient : 
Bright v, Leyerton, 2 De. (l.F. and J. 606), and dut.y*(L.ve// v. 
Kennedy, 56 D.T. 647 ; MtUer v. Wheatley, 28 L.R. Ir. 114) ; Phip. Ev., 
4th Ed., pp. 2(55-6. T 

(15) Handwriting of entry to be proved by person conversant with it. 

The handwriting of a deceased curate to a marriage certificate 85 years old w;iy 
allowed to be proved by the opinion of tbo parish clerk, who only knew 
the curate’s handwriting from various old signatures of the curate, in 
the parish register. One v. Davies, 10Q.B.314; Phip. Ev., 4th Ed.^ 
p. 371. U 

( 16 ) Declarations In the coarse of business may be written or oral. 

4l 

(а) Declarations in the regular course of busines.s, though the evidence com.^^ 

monly appears in a written form, may also be oral, and verbal declar 
tions answering all other requisite conditions are admissible, 

Peerage Case, 11 Cl. and F. 113 ; Sfapylton v. Clough, 2 E. and 
and Hdie v. Kingsford, 14 O.B. 759, 763 ; Best. Ev., 9th Ed., 

P* i term. 

(б) The declaration may consist of an oral statement and as such w words 

admissible. R. v. Baekley, 13 Cost. Cr. 993 (where the oral mort- 
a oonstable was admitted); Wigm. Ev., 1905 Ed., S. 1528, p. It- L 
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6.—*' (J) When the statement was made by such person in the ordinary 
course of his businesst and in parlicutar when it consists 
of any entry , .written or signed by him, "- -(ContiniLed). 

8 .— COURSE OF BUSINESS. 

(1) Applicability of cl. 2. 

rhe appluiabiliby of this or>iirelv* (iepends on tho exact iinMninc; of tin- 

words * course of busille^s.’ 23 B. (>S (65). ' X 

(2) Particulars set out in S. 32. cl. {2}, indicate nature of statements made in tKe 

ordinary course of business. ^ 

'I’iio particulars set out in cl. (2) of S. 32, thouirli not exhaustive, may faiily be 
taken as indicating the nature of the statoincnts “made in the courM^ 
of hu'^incss." ‘23 B. 63 (G7). * Y 

(3) Th: expression “ course of business ’ found in many sections of Act. 

(n) The o^epressien “ cour'.e of business occurs in more than one place in the 
F.viclence Act. 23 B. 0-2 ((}5). Z 

(ij) Thus, in S. IG, when there is a question vvhethci a particular act was done, 
the existence of any course of busmess, according to whicli it natiii.iiJy 
would have boen done, is a relevant fact. Illustration (n) tOtth.ii. 
si‘ctioii is evidently the case of iiethenuffton v. Keiii2>, 4 Camp. I!t3. 
'rhe course of business there put forward was a certain usage in the 
plaintiirs counting house, ft was not a usage in a private house, 
which, however methodical, cannot earr^ the same weight the ordi 
na.ry routine of an oflice. 23 B. 0.3 (6G). A 

(c) So, too, by S, 114 thi C mrt may presume the existence of any fact which it 
thinks Bkely to have hipponcd, regard being had to the commen 
cjiirsGof natural events, human conduct, and public and private bu.si- 
ness, in their relation to the facts of the particular case 23 B. 03 
(GG). B 

I 

(4) “ CoursB of business.*' meaning of. 

(n) What IS meant by “i-he common course of public and private^ business 

Illustration (/) to S. 114, with its explanation, refers to the public 
business of the post office. Private business would apparently apply 
to such a case as that alluded to above (Hetherimjfoti v. A>n/j). If 
the expression was meant to include the dealings of a private individ- 
ual, apart from his avocation or busines'^, ditTorent language would 
have been used. 23 B. 63 (G6). C 

(6) Thu explanation to illustration (c) of the same section (114) speaks ‘ of .t 
man of business,’ which, in its w&Il-known popular sense, must mean 
a man habitually engaged m mcrcaiiiile transactions or trade. 
23 B. G3 (60). D 

(c) Again, in the explanation to S. 47, it is .said that a person is said to he 
acquainted with the handwriting of another person, when, in the 
ordinary course of business, documents purporting to bo written by 
that person have been habitually submitted to him. Here, too, the 
expression must mean in the ordinary course of a professional avoca- 
cion. The illustration i.s that of a broker, to whom letters are shown 
for the purpose of advice. 23 B. 63 (GG). B 
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6.—** {2) When the statement was made by such person in the ordinary 
course of his business, and in particuiar when it consists 
of any entry . .written or signed by him,**—{Cnnttmi 0 d). 

ii.—COURSK OF 

(<i) Agniii, hv S. 34, entries ill books of accounts, I'ogiilaily kept in the coLi'>c 
of busiiioss, are rclevaat. *23 74. G3 (60). F 

(c) 111 4 H. 570 (58-4). UVs-f, rtferrod to a private iieeount book tendered ni 
» e'. ideiicf, which had been entered up ensmilly once a week or foitmghl. 

with none of the claiius to confidenco that attach to books cnteicd up 
frdni day to day, or (as in banks) from hour to hour as transaction^ 
place. “ These only *’ (he said) ‘•are. 1 think, rcgiilaily kepi in 
the course of business.” , *23 B. G3 (66). G 

Note. “(The decision in 4 U. 576 was not approved of bv the Privy Council in 
•27 C. *180 - 4 C.W.N. 147). 

ij) ’riic oppression “ in the ordinary coarse of business,” in S. 3‘2 (-2). nui-{ 
iiKMii III tb<' ordiu.irv course o^ a professional avoeation. 2:5 11. 6*1 
(67). ‘ H 

{<i) ’riie li^'gisUtmv, in using the phrase ‘ in the ordinary course of business," 
probably intended to admit in evidence staternonts siniihir to those 
admitted in Bagland, as commg under the same desciiption. The 
subject is dealt with in Chap. XIl of ^Ir. Pitt Taylor’s treatise on the 
Caw of i-ividoiico and the eases which he has eolleeted show that tin** 
exception to the general ruh* against liearsay extends only to st;itc- 
nieiits made during the course, not ot any particular transaction of .ii. 
exceptional kiud, ."uch as the execution of a deed of mortgage, but of 
ousiricss or profes^'ional employment in whifih the dedarant was 
ordinarih or habitually engaged. 23 B. 63 (70) : per Fulton ., 1 

(j) riie phrii^»; was apparently used to indicate the current routine ot hn^ine.-s 
which was Usually folloived hy the person whose declaration it i^ 
sought to introduce. 23 B. 03 (70); per FuUnu, . * J 

(5) " Course of business.” meaning of, in S. 32 (2). 

Having regard, then, to the above considerations, thcio can be no doubt that 
the e.xpressioii “in the ordinary course of business,” in S. 32 (2), 
imial bo road in the samo sense. It may, in one sense, bo irue that it, 

* i'. in the ordinary course ot business for a mortgage deed to contnm 

recitals of the boundaries of the land mortgaged. But that would not 
make the leci tills evidence. 23 B, G3 (66, 67). N 

(b; Mortgage deed, whether a statement made in course of business. 

(a) The question is, whether the mortgage- deed itself is u .statement made in 
the ordinarv course of business. Looking at the partioulans set out in 
ci. (2) of S. 32, which, though not exhaustive, may fairly be taken a.^ 
indicating the nature of the statements “ made in the course of busi- 
ness ” and looking at the sense in which the expression is apparently 
used in the other sections of the Evidence Act, it cannot bo said that 
a iiiortgogc-doed executed by au agriculturist falls within that term. 
It is not the “profession, trade or businehS ” (to borrow the words 
used iTi S. 27 of the Contract Act) of an agriculturist to execute mort- 
gage-deeds, *23 B. 63 (67). It 
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6.--** (2) When the statement was made by such person In the ordinary 
course of Ms business, and In particular when It consists 
of any entry ..written or signed by Mm,* '—{Continued]. 

.S.— COUKSE OF BUSINESS~(^7o^ic«wt/^d). 

(6) U can hardly be said that the execution of a mortgage deed is an act done 
in the ordinary course of busiDe.ss. 23 B. 63 (70) ; per Fulton^ J , M 

(7) Relevancy of declarations made in the ordinary course of business—Engiish 
Law. 

A declaration is relevant when it was made by the declarant in the ordinary 
course of business, or in the di«‘Chjirgc of professidnal duty, at or near 
the time when the matter stated occurred, and of his own knowledge. 
nram v. Preei'e, 11 M. and 773 ; 1 B. 010 (616). N 

4.— ACCOUNT BOOKS, DAKHILAHS AND DOCUMENTS 

R?JS INTER ALIOS ACTA. 

(1) Corroboration whether necessary for accounts. 

?h)tries in accounts, relevant only under S. 34 of the Evidence Act, arc not 
alone sufticient to charge any person with liability ; corroboration is 
required ; but, -.vhere accounts arc relevant also under S. 32 (2), “they 
are in law sudicieut evidence in themselves, and the law does not, as 
in the case of accounts admissible only under S. 34, require corroborn' 
tion. Entries in accounts may, in the same suit, be relevant under 
b )tb sections, and, where that is so, it is clear that, inasmuch as they 
are relevant under S. 32 (2), the necessity of corroboration prescribed 
by S. 31 does not apply. 6 Bom. E.R. 50-2B B. 204. 0 

( 2 ) Account books of partnsrship— Discretion of Court. 

(u) VVher** account books are admitted in evidence before the Conimissionei\ 
under S. 32 of the Plvidence Act, as having been kept in the ordinary 
, course of businasa by persons dtrt:»a»ed, it is in the discretion of the 

Court to hold that they are sufficieiK evidence of the transaction to 
which the entries in the book relate, without turther proof. 10 Bom. 
LK. 81J. 'Jb P 

(^) Though accounts, which arc relevant under S. 32 (2), do not as a matter of 
law require corroboration, the Judge is not bound to believe them 
without corroboration; that is a matter on which he. must exercise 
his own judicial discretion, as a Judge of fact. 6 Bom. Ij.R. 50 (51), Q 

(3) Partnership books not conclasive evidence. 

And they are nob cooclusivc evidence, if the person complaining of thorn can, 
by clear evidence, show that ther^ is an error in the books. 10 Bom. 
L.B. 811. R 

(4) Indian rale of evid3no3r3garding account books. 

The I ndiau rule of evidence (S. 32 (2) and S. 34) simply requires that entries 
in accounts should, in order to be relevant, be regularly kept in the 
course of business; and, although it may be no doubt important to 
show that the person making or dictating the entries had, or bad not, 
a personal knowledge of the facts stated, this is a question which, 
according to the Indian rule of evidance, affects the value, not the 
admissibility, of tbe entries. 1 B, 610 (616). 8 
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6,—** (2) When the statement was made by such person in the ordinary 
course ot his business, and in particular when it consists 
pf any entry » .written or signed by him.” - {Continued). 

4.— ACCOUNT BOOKS, DAKHILAHS AND DOCUMKNTS 

REH INTER ALIOS ACTA-^iContinued). 

(5) Proof of receipts of rent and dakhilahs. 

(а) Receipts of rent, purporting to have been given by the former owners of a 

jotc, are not admissible in evidence, without proof as to the handwrit- 
ing of tlio parties who gave them, or some satisfactory account of the 
custody from which they came. 7 W.R. 1.5. T 

(б) A ryot, who puts in dakhilahs as evidence ti> support his case, is bound to 

prove them. Their admis-^ioii as genuine is not to be legally presumed, 
uierely because they are uot formally disputed by the landlord. 

7 W.R. U 

(<■) ft cannot be expected that a ryot shouid, in every case, summon all the 

agents of his landlord wlm gave him the receipts ; if a tenant produces 
d>ikhilah-;, and swears that they were genuine documents which w’ere 
delivered to him by the land-owner or his goniastah, or gives other 
l-rimd facie evidence to show that they are goniime, whether for the 
purpose of proving that rent has been paid at a fixed rate for a certain 
number of years, or for the purpose of hairing a landlord’s claim to 
enhance, such dakhilahs are strong evidence, if 'be landlord or his 
agent do not come forward to deny them. 7 W.R. .026 (528). Y 

{<!) Dakhilahs relied upon by a defendant in a suit for arrears of rent at 
enhanced rates, to obtain the benefit of the presumption arising under 
S. -1, Act X of 18.59, muat be proved, even if not positively denied. If 
a variation in the dakhilahs is found to exist, there must be a distinct 
finding as to whcthei the short payments of one year were made up 
the next year, the variation being faoic evidence that the rent 

was ii<-t uniform. 8 W.R, 488. W 

(c) Copies of pottahs and jnumia-was$iUbaU*c papers ought not to lif. accepted 
on the mere fact of their being attested or authenticated copies, hut 
should be proved by the best and most distinct evidence available. 

8 W.R. 488, ' X 

(/) In a suit for enhancomont of rent, where defendant filed receipts, with a 

written statement duly verified, as proving uniform payment of jiimni a, 
but was not examined as to the genuineness of the receipts filed, it was 
hold that the receipts were uot proved. (Hut see per Ohivcr, J .. who 
held that there was legal evidence of uniform iiaymeiit, and as the 
lower Court believed that evidence, however weak, its decision could 
not be interfered with iu special appeal). 10 W.R. 490. Y 

(7) Where persons who subscribed to certain dakhilahs were not produced as 
witnesses, and the absence of the dakhilahs was not satisfactorily 
accounted for, the lower appellate Court was held to have been right 
in law' iu refusing to attach credit to the evidence of other wibnc^jscs 
who swore to the dakhilahs. 11 W.R. 105, Z 

(h) Where a party filing dakhilahs deposed that the amounts of rent he had 
paid were according to the sums entered in the dakhilahs, such state- 
ment was held not to prove the dakhilahs, being rneiely a deposition 
to the fact of a certain payment of rent, and not to the authenticity of 
. the documents filed 11 W.R. 170. K 
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6. ** (J) When the statement wtis made by such person in the ordinary 

course of his business, and in particular when it consists 
of any entry . .written or signed by him.**—{ContiiLued}. 

4 . -AOCOIJXT BOOKS, DAKHILAHS AND DOCUMENTS 

Rf^JS INTFAt AfJOS ACA'A-ACondudnl). 

(i) V Civil Onirt Iris t‘Voiv rigbl to accept liiiLliilahs tejidered by a party, as 
luidisputod docinnerits, where the opposite part\ says that ho is not 
pieparod lo don; fcheir genuineness. 12 W.H. 

(/) In a suit for reut at .lu OMh.mccd rate, where the defendant availing himself 
of the provisions of S. 4, Act X <»f ISo'J, ploadsViniforin payment of 
relit for 20 ycai-'v, it i> necessary for him to give some evidence of the 
genuiueness of the receipts which h{‘ produces. 1^1 W’.K. 4G2. C 

(/. ) d’lio part} producing d.vkhdahs is hound to give sonic evidence of their 
having boon signed by the person by wliom they purport to have been 
granted, although the opposite party does- not deny the signature. 
14\V.R. 211. D 

(/) The ('Mdonce of a tenant deposing to the genuinenoss id dakhilaUs produced 
hv him, if not rebutted, is legally .^ulTicient to prove them. 20 W.K 
2dl. . E 

(nt) U is nob ne.ossar'. for .i p.irty who desires to prove t documciit to call the 
writer of it, if alive, ajs a witness, so long ii' he can give other aatis- 
t.ictory proof of its execution. 12 W.U. SU. F 

(ji) A party is perfectly competent to prove the payment of a debt or rent by 
the prolnction of the receipt and proof that it i^ the document which 
he received on p.iung tlie moiiev ; he is not bound to summon the 
parties, who signed the receipts, to prove tiieir Aignataces. nor is his 
own evidence secondary evidence. 12 W.K. 34. 0 

(0) DakhUahs must be attested. 

(fi) No dakhilah or document, unless of very old date, or for some other spccia! 

reason, is udmiSMblc in evidence, unless it is attested in some vvey. 
H W.K. 147 H 

(/i) Uiiattosted dakhilahs, without corrobontive evidence, arc not in law sudi- 
cieiit evidence of payinont of rent. 9 W.R. 241. I 

(r) Dakhilah.s unattestccl, or attested only by the evidence of a manager and 
monkhtear, were held to be no legal evidence of uniform pa;yment of 
rent. 12 W.K. 267, J 

( 7 ) Receipts not conclusive evidence. 

Receipts signed by the landlord's agent, if shown to bcauthentic, are yrima 
facie evidence of payment of rent, but not conclusive evidence. 
22 W.R. 489. K 

(S) Evidence of documents res hiier alias acta, 

Oocuiucnts res infer alios acta will be admi.ssiblc against parties, even though 
they did not fall vsithin any of the classes of evidence enumerated in 
S. 32 of the Evidence Act, if they would be admissible against persons 
through whom such parties claimed . 31 C. 871 (P.C.). L 
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8. 32] Aot I of 1872 (iSsDLAN BV.rDBNCB act). 

When tbe statement was made by such person in the ordinary 
course of his business, and in particular when it consists 
of any entry • .written or signed by him.**‘-(CotUiwied). 

5.— INSTANCES OF DECLAKATION8 IN COUKSE OF 
BUSINESS OR DUTY HELD ADMISSIBLE OR 
TNADMISSi'BLE. 

(1) Deolarations made in coarse of business or duty held admissible. 

(а) Where goods are consigned to be disposed of in a foreign market, it is an,' 

implied term of the agreeinont by the consignor that the aceounl-sales 
furnished by the correspondents abroad shall bo taken prima facie 
evidence of what the goods realized, and this is so, even though the 
consignor objected to the correctness of the account-sales when furnish- 

^ cdtohirn. G Bdl.C.R. (O.C.), 39 (41). Per Coneft, C.J. M 

(б) Account bocks which contain entries not made by, and not at the dictation 

of, .a person who has a personal knowledge of the truth of the facts 
therein stated, when regularly kept in the ooiirse of businoas, are 
admissible m evidence under S. 34 of the Aot, and semblc, under S. 32, 
cl. 2. 1 n. GIO. N 

!((j) Account books, winch, though they are not proved to have been regularly 
kept in the course of business, are yet shown to have been kept on 
behalf of a firm of contractors by its servant or agent appointed for 
that purpose, ace receivable against the firm as admissions. 1 B, GIO.O 

{(1) Suit to recover possession of certain lands. A deed of conveyance, purport- 
ing to boar the mark of the defendant and duly attested by a number 
of witnesses, all of whom were dead, was adduced in evidence by the 
plamtilf. The defendant denied the execution of the deed and said 
that tbe inaik put to it was not hors. Tbe deed was pivvcd to be all 
in the handwriting of a dead attesting witness, who wrote the deed, 
including tbe w'ords descriptive of the niarkswomnn. The stateraent 
of the deed- writer that the mark was the defendant’s was h:ild to be 
admissible under S. 32 (2), 11 B. 690 (691), following Whitehclcc v. 

Masqrove, 2 Cr. and M. 611. P 

{e) A plaintiff sued to recover a sum of money and produced cerUm accounts in 
support of the claim. The accounts were hold to bo relevant both 
under S. 34 and S. 32 (2). 6 Bom L.R. 60-23 B. 291. Q 

{f) The partnership books, being accessible to all the partner.s and being kept 
more or less under the surveillance of all of them, are j.rwta facw 
evidence against each of them ; and, also, for any of them against the 
others. 10 Bom. L.R. 8X1. R 

,((/) Suit by a Mahomedan ladV for her deferred dovver. A register of marriages 
kept by the Kazi, in which the marriage in question was recorded and 
in which the amount of the dower was entered, was bold to be admis- 
sible and relevant ovidenoe, within the meaning of S. 32, cl. 2, of the 
Evidence Aot, as having been made by the Mujtahid in the discharge 
of his professional duty. 19 0. 689 (C93) (P.O.) -= 19 I.A. 167. S 

(ft) In a suit to recover the loss sustained by the plaintiffs on a sale of goods, 
consigned to them by the defendants for sale by the plaintiffs’ London 
firm, it was held that the account sales were facie evidence of 

2531 74 



584 Act I of 1872 (fndian evidence act). [S< 82 

5.— “(J?) When the statement was made by such person in the ordinary 
course of his^ business, and in particular when it consists 
of any entry . .written or signed by him,”-^{CuiUvmed). 

;5.— INSTANCES OF DECLAKATIONS IN COUiiSE OF 
BUSINESS OK DUTY HEIiD ADMISSIBLE OK 
INADMISSIBLE.— 

tho amount rcaliaocl in tho foroign market by the sain of the goods, 
unless and urjtil they were rebuttod by substiintivo evidenoe by Ibo 
defendants, as otherwise it would bo impossible to carry on morcaritile 
transactions with morcliants in distant parts. ‘^S C. 209 (210). T 

(i) An oiidor.semont made by a deceased solicitor alleging that he himself had 

served a notice is relevant; the solicitor being under a duty to his 
client, and the presumption being that the rules of the ofllice would bo 
observed by the principal as well as the clerliv. Due v. H'tii ford, 3 U. 
and Ad. 890 ; Thip. Ev., 4lh Ed., p. 200. U 

(j) Entries made in old Irish Chapel books by a deceased Roman Catholic 

priest, who had performed the ceremonies were hold to be admissible 
to prove the baptism and marriage of a certain person. Mctlunev. 
LestKinrje, 2 Ir. Eq. R, 16 ; Phip Ev., 4lh Ed., pp. 207-8. Y 

(k) Field-book entries, made by a deceased surveyor for the purj-osc of asur\ 0 y 

on which he was professionally employed, wore held to be entries made 
in the discharge of professional duty. Melkr v, Wahmsley, 2 Ch. 164^ 
167-8, (1905), overruling Ead}/, J., who held them not to be such ; 2 
Ch. 525, 627, 528 (1901) ; Phip. Ev., 4th Ed., pp. 206-7, and Tay. Ev.^ 
10th Ed.. S. 700, pp. 490. W 

(l) Books kept by deceased servants in the usual routine of business were 

admictcd as evidence for their masters. Pitman v. Maddux^ llid. Ray. 
732 and Price v. Totriugtony2 Ld. Kay. 873 ; Phip. Ev., 4th Ed., 
p. 261. X 

[fa] The question was whether A delivered certain beer to B ; an entry to that 
effect made in A’s books at night by his deceased drayman, whose duty 
it was to deliver the bear during the day and afterwards to make tho 
entry, was held to bo admissible to prove the delivery. Price v. Tur- 
nngiu.ij 1 Salk. 285 ; Phip. Ev., 4th Ed., p. 267. Y 

(a) Where the question was as to the contents of a letter not produced after 
notice, a copy entered, immediately after the letter was written, in a 
book kept for the purpose, by a deceased clerk, was hold to be relevant. 
P'l at V. Favrclough, 3 Camp. 305. Steph. Dig., 7th Ed., Art. 27, p. 36. Z 
(u) Where the question was whether the accused murdered a policeman at a 
particular time and place, an ^oral report made by tho policeman, 
in the course of duty, to his inspector, that he was about to go that place 
at that time in order to watch the movements of the accused was hold 
to be admissible, li.v, Buckley, IJ Cox, 293 ; Phip. Ev., 4th Ed., 
p. 269 ; Tay. Ev., 10th Ed., S. 699, p. 496. A 

Mote. — (The framer of the Indian Evidence Act apparently took the case of 
Highani v. Ridgmuj, 2 Sm. L.C. 318, as an illustration of a statement 
made in the ordinary course of busiTie.ss [ S. 32 (2) ] , and not of a 
statement against interest [S. 32 (3}J on which ground it was decided. 
23 B, 63 (69). Sec illustration (6) to S. 32. E 
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5, — When the statement was made by such person in the ordinary 
course of his business, and in particular when it consists 
oi any entry . .written or signed by him.** —(Continued), 

5.— INSTANCES OF DECLARATIONS IN COURSE OF 
BUSINESS OR DUTY HELD ADMISSIBLE OR 
INADMISSIBLE. — {Gontmiied), 

(/») An entry by a docoa.sad solicitor in bis diary of bis having actcnded a client 
, , on a certain day on her executing a deed of appointment, at a certain 

time and place, w.is held to be admissible. Haielim v. Richards, 28 
BeaV: :'170. But see Ho 2 a v. \V.N.20, where the Court of Appeal 

doubted whether the solicitor wa.s under any diUij to make the entry. 
Tay. Kv., lOth Ed., S. 6^9, p. 496, and Ehip. Ev., 4th Ed., p. 266. C 
( 2 ) To prove service of a notice ro quit on A’s tenant, an indorsement of the 
fict .and time of service niado on a duplitatj notice by a deceased clerk 
of A’s solicitor, whose duty it wa, to serve the notice, is admissible. 
Stajuilioii. V. Clonjh, 2 E. and B 063, Pbip. Ev., 4th Ed., p. 260. D 
(»■) Where the contents of a lost will were in question, a copy of the will, made 
by a cleik cjf the solicitor to the executor of the will, all three being 
dead, and superscribed “ will of Alary Sly,*’'—tbe same clerk's name 
iippcaringin tlio copy as one of the attesting vvibncss(‘s, and the other’s- 
not being found-" was held to be admissible in evidence, being pre- 
SLimalily made by the clerk ui the course of his duty. Hlu v. Slij, 2 P. 
D. 01. (So, with dr.ifts of lost deeds, made by a deceased solioi tor’s- 
clcrk ; Waldit v. Uroy, Tj.Ti. 20 Eq. 238.) Phip. Ev., 4th Ed., 
p. 260. E 

( 5 ) Wlier ! the question w.is whether A was arrested at the place P or S, a certi- 
ficate annexed to the writ by a deceased oflicor of the sheriff and 
returned by him to the sheriff, was held to be relevant, so far as it 
related to tha fart iifu of the arrest, but irrelevant as to the place where 
the arrest was effected. Chambers v. Jienuiscom, \ C,^l. anc},R. 347 
and Smith v, Blakey, 2 Q.B. .326; Steph. Dig., 7th Ed,, Art, 27, 
p. 36. F 

(t) Where the question was about the age ol a certain person, a statement made 
by the incumbent in a register of baptisms, that he was baptised on a 
particular day, was held to be relevant. A statement in the same regis- 
ter th.at he was born on a particular day is irrelevant, it not being the 
duty of the inourabont to make it. It. v. Glnj^ham, 4 C. and P. 29 ; 
Stopli. Dig,, 7th Ed., Art. 27. p. 37 ; but see Phip. Ev., 4th Ed., 
p. 268, where Mr. Phipson says that the entry “ seems to have been 
admitted as a public document, and not as a declaration by a deceased 
clergyman in the course of duty,” O 

<2) Deolavatlons made Un oourss of business or duty held inadmissible. 

(a) A plaintiff sued for a partition of the family estate. The answer was that 
the estate, being a vatan attached to\ the ancient ohices of nadgavda 
and nadkarni of the pargana of Kundgol, was, according to the family 
custom, impartible. Certain estimates, whether correct or not, made 
in the middle of the last century, of the produce of the estate, from 
which it appeared that, out of 2l mars of land at Kundgol, eleven 
mars were set aside as maintenance for the family of the ancient- 
pateU of that place, were adduced in evidence ; held, they were not in 
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6.— ‘*(2) When the statement was made by such person in the ordinary 
course of his business, and in particutar when it consists 
of any entry .-written or signed by him.**—{Cuntmued). 

5.-^INSTANCEy OF DECLAUATIONS IN COURSE OF 
BUSINESS OK DUTY HBTiD ADMISSIBLE OR 
INADMISSIBLE— 

stncfciiesM iidmishiblo, aa they were not deeds produced by the possessor 
of an estate, wliic/i, relatin'^ to transactions affecting it, might be 
taken as pare of those transactions, or tas gestae, nor were they shown 
1.0 be accounts whereby some person ohargfid himself (see Doe »/. King- 
laho V. IS Tj.J.C PJ2.S), or entries made by some person in the 

books kept in the ordinary’ course of business, or in the discharge of a 
professional duty [ S. 32 (2) J ; they were merely estimates drawn up by 
some unknown person, and the fabrication of them, however genuine 
they may really" bo, would involve no appreciable responsibility. 
Tuna'i-gavda v, Piangangavdn, RQ%\i\a,ic Appeal No. 24 of 1877, Printed 
Judginoiits. Bom.H.C. 1878, p. 240, cited in 11 B. 94 (97). H 

<(6) In 1803, a suit to recover possession of certain land was instituted by the 
plaintiff, who, to prove his owncrrihip, produced a registered mortgage- 
deed, oxecutod in 1877 by N to(l, in which the suit land was described, 
fi« a boundary and as the plaintiff’s. In 1877, there was no litigation 
between the plaintiff and the defendants. N hud no motive to make 
such a statement in the deed on behalf of the plaintiff. N was also 
dead at tho dat^ of this suit. HM that the mortgage deed executed 
b'^ an agriculturist was not a statement made in the ordinary course 
of bu'jincss, within cl. 2. S. 32, but that the document was admissible, 
under cl. .3 of S. 32, a'S .a statement against the pecuniary or proprie- 
tary interest of the person making it, 2.3 B. 03 (07). I 

<61) Where a marriage solemnised in Ireland in 1842, before the Irish ^larriage 
Act, in the private house of a Protestant clergyman, was in question, 
an entry made by him in a resistor, which he maintained, of such 
private marriages, was held to bo inadmissible in evidence, Stockbridge 
V. QuickC, 3 C. and K. 305 ; but doubted by iV linen, J., in Miller v. 
WheatUg, 28 L.R. Ir. 144 : Phip. Ev., 4th Ed., p. 268. J 

<(c) The prisoner was charged with forging a railway receipt for the purpose of 
obtaining from the East Indian Railway Company certain goods 
entrusted to them for transit. The delivery of the goods was sought to 
be proved by tl>c letter of advice sent by the consignor to the consignee ; 
held that under no circumstances was a letter of advice relevant 
under S. 32 (2), as it was beyond the instances specified in the section, 
and that, therefore, ic was iio( admissible in evidenoe. 9 B.Jj.R. Ap. 
42. ^ K 

<d) Statements made by deceased tenants in Road ciss returns filed by them, 
regarding the assets of the tenancy cannot, looking at the language 
and scope of S. 32, bo regarded as statements made by those persons, 
within the meaning of S. 32, so as to be admissible against others. 
26 C. 832 (837). L 

{e) In acoul-pit, the course of business was for the workman, who delivered the 
coal, to give an account, at the end of the day, of all coal delivered 
during the day to a foreman — deceased- who, being illiterate, had the 
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IV/ie/f //re statement was made by such person in the ordinary 
course cf his business, and In particular when It consists 
of any entry , .written or signed by hlm.**~^{Contintjted). 

5.— INSTANCES OF DECLARATIONS IN COURSE OF 
BUSINESS OR DUTY HELD ADMISSIBLE OR 
INADMISSIBLE.— (Conci/mcd). 

entries made by a dork. An entry 80 made was held to be inadmis- 
sible to prove the delivery of the coal, as the foreman had no personal 
knowledge of the deliveries, though they were made by his direction, 
Brtijn V. ProK^ce, 11 M. and W. 778; Phip. Plv., 4th Ed., p. 270; 
Steph. Dig., 7th Ed., Art. 27, p. ^f6 ; Tay. Ev., 10th hid., S. 700, 
p. 49G. M 

If) Where the question was as to the ago of a Jew, a custom was proved of per- 
forming hirciimcisioii 8 days after birtli. An entry made, in course 
of duty, by a deceased Chief Uibbi in tli3 books of the synagogue that 
he liad circumcised the Jew eight days after his birth, was held to bo 
inadmissible. Darts w hliniJ,, 1 0. and K. 275; I’liip. Ev., 4th Ed., 
p. 208. N. 

• (/) In an action by a wife for divorce from her husband, the former, to prove 
that her husband had infected her with a certain disease tendered an 
oral statement made to her ny a dccotibod doctor as to the nature 
of her disease at a profession.al consultation. The statement was held 
to bo irrelevant, as no sutticient duty was proved. Dawson v. D,r 
22 T.L.R. 52 ; Pliip. Ev., 4th Ed., p. 267. O 

(//) Whore the marriage of a fellow of a college was in question, unsigned 
entries relating to the marn.age, and made in the collogo books by a 
dooeased registrar, whose duty it was to make and sign the entries, 
were held to be inadmissible, although the entries in question were in 
the same haud-writing as those signed. Fox v. Bearblock^ 17*Ch. D. 
429 ; Phip, Ev., 4th Ed., pp. 2(>8 and 269 ; Steph. Dig., 7th Ed., Art. 27, 
p. 87. P 

f j) Where a deceased solicitor made a copy of a deed at the time of sending the 
deed away, as a precaution in case of its loss, and made an endorse- 
ment that it was a true copy executed and atiested by persons whose 
hand- w'riting he know, it was held to be inadmissible, s-s “ any one may 
make a copy of a deed ; it is not like a letter copied into a regularly 
kept book.” Kerin v. Davoren, 12 Ir. Ch. ii. 352 ; Phip. Ev., 4th Ed., 
p. 269. Q 

9 

(^) Where the baptism and marriage of a person were in question, entries in 
old Iri?b ehapel-books by a deceased Roman Catholic priest, were held 
to be inadmissible. Malone v. 0*Connor^ Drury 632 ; Phip. Ev., 4th 
Ed,, pp. 267 and 268. R 

(fc) Whore the question wa.s whether the purchase of shares fora client was 
made, an entry by a dooeased stock-broker in his day book, that he 
had purchased the shares for his client, was hold to inadmissible, as 
there was no duty to make the entries. Massey v. Allen, 18 Ch. D. 
658 ; Phip. Ev., 4th Ed, p. 266. S 
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"(2) When the statement was made by such person In the ordinary 
course of his business, and in particular when it consists 
of any entry . .written or signed by him, {Cunt utued). 

—INSTANCES OF DECLARATIONS IN COURSE OF 
BUSINESS OR DUTY HELD ADMISSIBLE OR 
I NADM ISSIBLE. — {Continued). 

(/) Where the question was whether certain lands in VValaior Castle had» in 
KUO, been covered by the soa, statements to that effect contained in 
an ancient survey made m that year by a surveyor under the direction 
of the then Lord Warden of the Cinque Ports, ^^regardiiij:; the repairs 
which wore iiecessciry to be done at the castle, and an estimate made 
by a royal engineer, were hold to be inadmissible, as there was no 
proof that they were mad6 contemporaneously with the doing of some 
act, which the deceased olVicial was bound to record, as there was no 
proof of what their instructions were and of the source of their knowl- 
edgo, whoroon the contents of the documents wore based. Mercer v. 
Denne, 2 Ch. 53H (G.A.); Phip. Ev., 4lh Ed., p. 20G. T 

(in) The appointments (d parish surveyors whs required to be made by a 
Magistrato’.s warrant under .seal, but it had for some years been 
irregularly made without any written evidence, except an entry there- 
of ill the minute book of the Magistrate’s deceased clerk. The entries 
were held to be inadmissible, without proof of search for the original 
warrants, whose existence miglit porhajis be presumed, and of a prac- 
tice to make such entries. R. v. PenibndijCy Car and M, 157 ; Phip, 
Ev., 4th Ed., p. 2C)9. U 

(n) Where the question was whether A and li were married, an entry in a 
bapti.^iiial register made by a deceased Roman Catholic parish priest, 
recording the oaptism of C as “ born of A and B, his wifey' was held 
not to bo admissible, the entry not being contemporaneous with the 
marinige, which was a collateral fact, and one whereof the writer had 
« no personal knowledge. Lljan v. Huigy 26L.R. Ir. 184 ; Phip. Ev., 

4th Ed., p. 270. Y 

(u) Where the question was whether a certain letter was posted, an entry regard- 
ing the letter made by a deceased clerk in a book in which it was his 
duty to eiifcci all letters to bo posted, was held to bo inadmissible. 
Rowlands v. De Vecchiy 1 C. and E. 10 ; aliter if the duty had been to 
enter the letters a/ier posting. Phip. Ev., 4th Ed., p. 270. W 

(2>) The duty of a Govcruineiit Committee was to report about the fitness of a 
person for the post of consul. A .statement, of the date and place of 
that person’s birth and other details of his personal history, was held 
to bo inadmissible, as the state;fnent of these facts was not necessary to 
the performance of the duty, and as the report was not a public 
document. Anuria wFrecciayb Ap. Cas. 028; Phip. Ev , 4th Ed., 
p. 270. X 

(q) The diary of a deceased colliery manager, stated by a witness to have been 
kept in the regular course of business for the purpose of making a report 
to the owner, was held to be inadmissible, the Court observing that 
proof must be given, not only of its being made in the regular course 
of business, but also that the manager was under a duty to make the 
whole of it. Trotter v. MacleaUy 13 Ch, D. 574 : Phip. Ev., 4th Ed,, 
p. 207. Y 
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— ‘'(^) When the statement was made by such person In the ordinary 
course of his business, and In particular when It consists 
of any entry . .written or signed by hlm.”—[Conchided). 

5.— INSTANCES DEOL MiATIONS IN COUliSE OF 
BUSINESS OK DUTr HELD ADJ^ISSIBLE OB 
INADMISSIBLE— (CoHcittietZ). 

• (r) Tho certificate of a docoased solicitor, whoso duty it was to audit the 
accounts, but only by checking tho calculation, without testing its 
accuracy with the vouchers, w.is hold to bo inadmissible to provo tho 
itcjns of an account. Vivian v. Moat, 44 L.T. 210 ; Phip Ev., 4th Ed , 
p. 207. Z 

(5) Where the contents of a lost €eed, executed in 1570, had to be proved, an 
ontry, giving the .mibjcct-mattor of the deed, and made in 1610, in the 
books bf a deceased steward of the property to which the deed related, 
was held to be inadmissible, as it was not conteinporancoub, and as it 
did not appear to be a part of the steward's duty to make the entry. 
71(1/' V. Wiltramb, (> Ex. GOl ; Phip. Ev., 4th Ed., p. 2611. A 

(3) Entry made in performance of religious duty. 

All ontiy made in tho performance of a religious duty is certainly of no less value 
than one made hy a clerk, messenger, or notary, an attorney or solicit- 
or, or a phy.sici.in, in th? course of his secular occupation. Kennedy 
V. DjyU', 10 All. 161 ; Wigm. Ev., 1905 Ed., S. 1523, p. 1891. B 

7. — *'(«?) Wfye/i tile statement ts against the pecuniary or proprietary 
interest of the person making its or when, if true, it. .damages ** 

J.— GENEEAL. 

■ 

<1) Reason of admissibility of declarations against interest—NecesBity. 

This exception to the liearsay rule implies, like most of the others, first, a neces- 
sity for resorting to hearsay, /.c., the death of tlie declarant, or some 
other condition rendering him unavailable for testimony in Court. 
Wigm. Ev., 1905 Ed„ S. 1455, p. 1820, C 

<2) Implication of ‘ the nacessity principle. ’ 

The neco.ssiby principle connotes tho impossibility of obtaining other evidence 
from the same source, tfie declarant being unavailable in per«5oii for 
examination. Whenever the witness is actually not available, his 
statements ought to be received in evidonco. Death is universally 
conceded to be sufiicieut. Wigm. Ev., 1905 Ed., S. 1456, p. 1821. D 


{3) Death is ground. 

The cases whore such evidence is admitted seem to proceed generally upon 
the principle that, by tho decease of tho person, no better evidence 
could be had. Fitch v. Chapman, 10 Conn. 11 ; Wigm. Ev., 3906 Ed., 
S. 3456, p. 1821. E 
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7,—*^ (3) When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, it true, it. .damages,'^ 

— {Continued). 

1 . — GEN ERAL. — {Continued) . 

(4) Reason— Circumstantial guarantee of trustworthiness. 

Secoiidl}’, the exception pre-aupposes a ciroamstantial guarantee of ^trust- 
worthiness, in this ci»se, the circumstance that the fact stated, being 
against the interest of the declarant, is not likely to have been stat'd 
nutiuthfully. VVigm. Ev., 1905 Ed., S. 1456, p. 1820. P 

ft 

(6) Cases elucidating principle. 

(a) When the entries are against the pecuniary interest of the person making 

them, and never could be made available for the person himself, there 
is such a probability of their truth that such statements have been 
admitted after the death of the person making them. Smith v, 
niaketj, L.R. 2 Q.B. 320 ; Wigm. Ev., 1905 Ed., S. 1457, p. 1822. G 

(b) The interest, against which the statement appears to be made, is required 

in order to supply that sanction which, after the death of the party, 
is accepted as a substitute for an oath. Lalor v. Lalor, 4 L.R. Ire. 081; 
Wigm. Ev,, 1905 Ed„ S. 1457, p. 1822. ‘ H 

(c) The principle is founded on a knowledge of human nature. Self-fnterest 

induces men to be cautious in saying anything against themselves, but 
free to speak in their own favour. We can safely trust a man when 
he speaks against his own interest, Gihblchvusc v. Stonj^ 3 Rawlc, 
487 ; Wigm Ev., 1905 Ed., S. 1457, p. 1822. I 

(d) It rests on the principle which allows entries or memorandums, which were 

prejudicial to the interest of the writer, to be evidence, thus substitut- 
ing for the sanction of a judicial oath the more pow'crful sanction of a 
sacrifice of seJf-intcrest. Addams v, Seitzing^r^ 1 \V. and S. 437 ; 

• Wigm. Ev , 1905 Ed., S. 1457, p. 1822. J 

(fi) Experience has taught us that, when one makes a declaration in disparage 
ment of his own rights or interests, it is generally true, and, because 
it is so, the law has deemed it safe to admit evidence of such declara- 
tion Mercer's Adm*r v. Mackin, 14 Bush. 441 ; Wigm. Ev., 1905 
Ed., S. 1467. p. 1822. K 

(/*) It is agenoral principle of evidence that declarations or statements of deceased 
persons are admissible when they appear to have been made against 
their interest. Where a pe)j^on has peculiar moans of knowing a fact, 
and makes a declaration or written entry of that fact, which is against 
his interest at that time, it is ^evidence of that fact as between third 
persons after his death. Middletun v. Melton^ 10 B. and C. 322; 
Wigm. Ev., 1905 Ed., S. 1476, p. 1836. L 

(6) Distinction between statements against interest, admissions and confessions. 

(a) A statement of a fact against interest is admissible on the ground that such 
a .statement is one which w'ould not he made unless truth compelled it, 
and that it is, therefore, as trustworthy as if made in the box under 
cross-examination. Wigm. Bv„ 1905 Ed., S. 1476, p. 1883, M 
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7'.— "(J) When the statement Is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it ‘.damages , " 

— {Conitntied) , 

1 . — G E N EK A L . — ( Co7i t in ued). 

(b) Under modern law, a party -opponent in a civil gase may be suinmonod as a 

witness. If the hearsay exception be invoked, the opponent’s oxtra 
» judicial statement'^ are inadinissiblr, unless he is shown to be deceased 

or othenviso unavailable, — us every other declarant must be, so that 
• hia statements against his interest may be admitted in evidence. But 

this is ne^cr re(piired as a condition to the ndinissibility of an oppo- 
nent’s adimssions. llenct', admissions arc receivable independently of 
the henrsay excojition as to statements against interest.. Wigin. Ev,, 
1905 Ed., S. 1475, p. 18d3. N 

(c) All opponent’s admis'^iun is admissible, even though the fact as stated by 

him v/as then not against his interest, i.e., even though he was tboie 
making a claim in his favour. This principle shows clearly that 
opponent’s admisfions, though they are usually of facts then against 
their interest, need not bo so. Wigm. Kv., 1905 Ed., S. 1475, 
p. m3. 0 

• 

(d) The direct confessions ol an acensed person arc relevant, not only as covered 

by the general principle of admissions, but also as covered by the 
doctruK* of the exooption to the hearsay rule, regarding declarations 
against interest. The dechuaiit is not available as a witnes.s for the 
pro.socution, — because he cannot bo cross-examined, --and the fact of 
the crime as confessed is directly against his interest. But his state- 
ments are admissible, even though they are not again.st his interest, 
for exculpatory stateineutsof facts, not at the time ng.iinst his interest, 
are, nevertheless, admissible. Wigm. Ev., 1905 Ed., S. 1475, 
p. 1834. P 

(7) Distinction between declarations against proprietary interest in disparage- 
ment of occupier’s title and those abridging or encumbering property. 

“In applying the rule that declarations against proprietary interest are 
admissible, care must be taken to distinguish between statements 
made by an occupier of land in disparagement of Ins own title, and 
such declarations as merely go to abridge or jncumber the property 
itself. The foimer are leceivahle, but the latter will be rejected.”* 
Tay. Ev., 10th Ed., S. 087, p. 486. Q 

(8) Ground of distinction. 

“ The grounds for this distinc tion arc that, it is scarcely possible to imagine any 
inducement which will lead a person possessed of premises in fee to 
admit that he is only a tenant. Bub many reasons might induce a 
tenant to acknowledge the existence of an easement or a highway, — 
especially where it was either not inconvenient, or even absoluiely 
beneficial to him.” Tay. Ev., 10th Ed., S. 087, p. 487, referring to 11, 
V. Blisa^ 7 L.J.Q.B, 4 ; Darnel v. North, 11 Biast, 375, and Pa^ndick 
V. Bridgwater^ 24 L. J.Q.B. 289. R. 

2531 75 
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7.— (3) When the statement is against the pecuniary or proprietary 
Interest of the person miking it, or when, If true, it, .damages.** 

— (Continued). 

\.~GF,^FAikXi.~{GoncJHdecl). 

('.)) English and Indian Law- 

“The provision ro-i ierni'( relewint any staDcincnL, which would have exposed a 
nun fni a rcimmal prosecution, is a departure from the English law. 
The adinissihility of such atatoment wts discussed by Lord L^ndhurst 
and it. was ruled that they W'n*e inadmissible in the Sussex Peerage 
Case, 11 Cl. and P. 8.‘5,” Cun. Ev., 10th Ed., p. 165. S 

(10) Distinction b3tw:2en effects of entries in course of business, and statements 
against interest— English and Indian law. 

'I'ho distiuctiori, mido in the English Courts, as to tho i^dects of entries in the 
course of business, and statements against interest, whereby the latter 
arc admitted as proof of independent matters, which, though forming 
part of the entry, are, m themselves, not against tho interest of the 
declarant, and the former are not admitted as proof of such inde- 
pendent. and collateral facts, would appear not to bo retained in the 
present section ; anything contained in a sbaceinent, which could be 
shown to have been made in the ordinary cour.se of business, would be 
admissible m tho same way as anything contained in a statement 
(ig.vmst mtccesG. Gnu. Ev., lObh Ed., p. 105, T 


(11) Construction of section. 

Tho clause, “ wlien. if true, it would expose him,” means “ would have exposed 
him at tho tiiiio tho statein mt was made.” See Whitley Stokes, Vol. 
IT, p. 871 and A. A. & W. Ev., 4th Ed., p, 211, where it is stated that 
this construction was approved by the Calcutta High Court in tho 
case of !^icJiohis v. Asp/iar, 24 C. 21G ; (the decision upon this point 
was, however, not reported, as tho decision was given during the 
course of the examination of tho witnesses.) U 

2.— CONDITION OF AUMISHIBILITY OF DECLAKAriONS 
AGAINST INTEUEST— TEST OF ADiVIISSIBILITY— 
PKOOF— LIMITATION. 

(1) Declarations against interest wben relevant. 

(a) A declar ition is relevant if tho declarant had peculiar means of knowing 

the matter stated, if he had no Interest to .mieropuesent it, and if it 
was oppose 1 to his peeiiniary or proprietary interest. Steph. Dig., 
7th Ed., Art. 28, p. 37, referring to QUadoio v. AtJein^ 1 Cromp. and 
M. 423. y 

(b) To render declarations against interest admissible, the interest must be 

pecuniary or proprietary. No other kind of interest, even though it be 
of a penal kind, will suffice. Sussex Peerage Caw, 11 Cl. & F. 108 ; 
Phip. Ev., 4th Ed., p. 255 : Wigm. Ev , 1906 Ed., S. 1476, p. 1836. 
But under ul. 3, S. 32, it would be sufficient. W 
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(3) When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it., da mages."* 

— [Coniimied). 

2.— CONDITION OF ADMISSIl^LITY OP DECLAKATIONS 
AGAINST INTEKEST— TEST OP ADMISSIBILITY— 
PHOOP— LIMITATION--((7cm/i;tutrf). 

^Statements predicating a limited interest in property. 

(a) A stateinent prftdiciiting of oneself a limited interest, instend of a complete 
title to property, assorts a fact decidedly against ono's interest, and 
»hafi always boon so regarded. In particular, assertions that one’s 
estate is a leasehold, not a freehold, or that one's possession is not as 
owner, but merely as agent or as trustee fur another, are admissible. 
Wigm. Ev., 1005 Ed., S. 1458, p. 1823. X 

■ (/;) The probability that a man will speak the truth, which is the reason for 
admitting the evidence, is equally groat whether the tendency of the 
dficlriration is to establish liability for money, or to deprive a man of a 
real estate. Therefore, a statement, cutting down an interest in 
realty, is admissible to the same extent, and for the same purposes, as 
wlr*rft the cllect is to eharge the person with the receipt of money, 
ii, V. Ihnniudkam, 1 B. and S. 7G3 ; Wigm. Ev., 1905 Ed., S. 1458, 
p. lvS23. Y 

(c, Doelaratioiis against proprietary interest —which include statements by 
persons while in possession of land, explanatory of the nature of their 
possession — if made in disparagoineut of the title of the declarant —are 
admissilile in evidence as original admissions against himself and all 
those who claim through him — Trimble^toum v. Keinmia^ 9 C. & F. 
7G3 (H.Ij.)— and also as evidence for or against strangers.— Came v. 
ShcoU, 1 Bing, N, 0. 430; Pcac:ahlc v. 4 Taunt. 16, and Oerif 

V. Hedman, 1 IGl ; Tay. Ev., JOth Ed., S. G84, p. 484. Z 

» 

[d) Where a person admits that the land, of which he is the owner, is in the 
possession of a tenant, his statcnieiio is a statement against his 
proprietary interest and is admissible, under cl. 3 of S. 32 of the 
Plvulenee .\et, if the other requiremontt* of that section are fullilled. 
Jhirlia Maadari v. Mejh Nath Simjh, 2 C.L J. 4a (5n), A 

{e) Where a landlord, who was since dead, had made a statement that her land 
had been let to a tenant, it was held that it w.xs a statement contrary 
to lior proprietary interests and rights, as she admitted thereby that 
slie had p.arted with some, at least, of her entire proprietary rights in 
the land, viz,, the right to possession, and, though it did not affect 
her proprietary interests whether the particular tenant or some one else 
was a tenant, still, the statement must be taken as a whole being in 
derogation of the proprietary interest ; and that any part of the state- 
ment was admissible under cl. 3 of S. 32. 31 0. 905 (959), following 
22W.R. 233. B 

f,(/) A declaration by a pcr.=ion in possession that he is a tenant in tail, or for life, 
or for years, or by sufferance, making against his own interest^ may be 
received in evidence, on account of its probable truth. Chambers v. 



594 


Act 1 of 1872 (INDIAN KVIDENCE A( T) 


18. 32; 


7. (J) When the statement is against the pecuniary or proprietary 

interest of the person making it, or when, it true, it,, damages,** 

—{Continued), 

2.~~C0NDrn0N OF ADMISSIBILITY OF DECLAUATIONS 
AGAINST INTEREST— TEST OF ADMISSIBILITY— 
PROOF— LIMITATION— 

Dernasconi, 3 L.J. Kx. 373; Peaceable v. Watson, 4 Taiiot, IG ; Crease 
Paintt, 4 L.J. Ex. ‘297 and Doe v. J/angfield, IG M. and W. 497.,, 
Thy. Ev., lOLh Ed., S. 6 '15, p. 4^5. (Poyse.-^sloii U irnnia facie evidence 
of seisin in fee Hiuiple. Doe v. Coalt/ired, 7 A. and Er 235 ; Tay. Ev., 
10th Ed., S. 123, p. 129). C 

(3) Test whether statement is against interesti 

(fl) It is strictly correct to say that a statement, thongh indifferont in itself, 
becomes against the proprietary interest of the declarant, when made 
as a material part of a deed, the object of which is to limit his 
proprietary in toro.->t. It cannot be said to affect his interest, because 
assuming it to be material, the deed, if it were struck out, would l/c 
less effective than it would otherwise be. If, on the other hand, the 
statements wore unconnected with the purpose of the deed, and wore 
not lu themselves adverse to the declarant’s interest, they would doubt- 
less have to be rejected. Vide Knight v. Marquess of Waterford. 

4 Y. and C. E::. and Doe v. Berm, IS L.J.C.P. 123.23 B. GH (72). D 

(b) In a s'ut to recover possession of certain lands, the plaintiff tendered in 

evidence a mortgage-deed executed by the owner of a neighbouring 
piece of land in which the plaiiitift’s land was recited as a boundary. 
The question was whether the recital of boundaries was a btatoment 
against interest. Fulton, J., observed that the real question was, was 
it material in the mortgage-deod, or in other words, was it used for 
the purpose of advancing the intention of the deed ? If it was so used, 

^ then it was a statomoat against interest. The words them8olve.s may 
be innocent and free from any taint of prejudice to the interest of the 
declarant ; but the context may show that they were only employed 
for the purpo.so of more completely describing the property mortgaged 
and of rendering itiinpossiblo for the mortgagor, if dishonestly inclined 
to raise any dispute as to its identity. 23 B. 63 (71). E 

(c) The question is, whether, taking the document as a whole, it is against the 

interest of the proprietary right of the person making it. In estimating 
the value of any particular p.irb of it, that may be looked at ; but the 
principle upon which the admissihLlity of it is determined is, whether 
it has been made under such circumstances as makes it reasonable to 
suppose that it was done bona fide, "and that the statements are true. 

22 W.R. 231 (233). P 

(4) Statements held to be against interest. 

(a) In a mortgage deed, the mortgagor not only acknowledges his liability 
to repay money, but also charges his land with the debt, and, there- 
fore, it seems that the deed, as a whole, is a statement against the- 
pecuniary and proprietary interest of the person making it. The 
declarant would be in a better position if the deed were cancelled than., 
he is whilst it remains in force. 23 B. 63 (70). 0. 
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7.— "(J) When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, it true, it • •damages,** 

= -^(Gontii'Atcd) . 

2.— CONDITION OP ADMISSIBILITY OP DECLARATIONS 
AGAINST INTEREST— TEST OF ADMISSIBILITY— 
PROOF— LIMITATlON-(Con<i«ufid). 

4ft 

(h) Tho question before the Court was whether the rent payable bo the Zcmin- 
% tlar by tho Cxhatwal during a certain period was Rs. 75 or Rs. 175- 

The Zcniindar relied upon a stateinont, prop.ired by the tlien Zemindar 
iiiiiny years previously, of the Ghat wall villages in the inehal, in 
which there was a recital, against the name of the propoity in question, 
that the original rent was so much and the increased rent so niiioh, 
Markbjj, J., held this statement was inadmissible. But, in appeal, 
Cnuch^ C.J.^and Ainslie, J., held that it was admissible as a state- 
ment against interest. 2‘2 W.R. 231 (233) ; folluwad in 23 B, 63 (67). H 

(5) Amount of pecuniary interest Immaterial. 

With reg.ird to the admissibility of declarations against interest, the amount 
of the pecuniary interest h immaterial. Orret v. Comer, 21 Boav. 52 ; 

» I’bip. Ev., 4th Ed., p. 255. I 

(6) Prosecution, fear of, not enough, to render declarations admissible. 

(a) The declarations of a clergyman that he had performed a marriage, which 
would subject him to a prosecution wore liold to be inadmissible, 
as nv being pgain'.t the pecuniary or proprietary interest of that 
person. S Peerage Caffe, 11 C. & F. 103*n4 ; Phip. Ev., 4th Ed., 
p. Poi ; Wigin. Ev., 1905 Ed., S. 1476, p. 1836. (But see cl. 3 of S. 32, 
umhr which they would i>o admissible). J 

(5) A IS indicted for murder ; B, who is dead, made, while living, a deciaratioii 
that ho was present at the murder ; that declaration is agun^t his own 
interest, and would, had he lived, have subjeobed him to a prosecution. 
It is in principle the very ease supposed in tho argument, and it is not 
possible to .sfiy that such a declaration would have iieen receivable in 
evidence. P'r Lord (vhan.vdlor Lyndliur.st in Sussex Peerage Caso^ 
11 0. and F. 109 ; Wigm. Ev,, 1905 Ed., S. 1476, p. 1836. (But see cl. 3 
of S. 32, under which such a statement .vould be admissible). K 

(7) Interest not to be too remote. 

The interest must not bo too remote. Sviilh v. Dlakeg, L.R. 2 Q.B. 326 ; 
Steph. Dig., 7th Ed., Art. 28, p. 37. L 

(8) Liability invoWed must not be conditional or contingent. 

A certain entry ran thus:— “ April 4tb, 1824, W. Worsell came as farm-hand ; 

and to have for the half-year 40 e,” Lord Denman, C.J., observed: 

The book here does not show any entry operating against the interest 
of the party. The memorandum could only fi’c upon him a liability 
on proof that the services had been performed.” R. v. Worth, 
4 Q.B. 184 ; Wigm. Ev., 1905 Ed., S. 1461, p. 1826 ; but see the learned 
professor's remarks also in the section. M 
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7.— " (J) When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it. -damages,** 

— Continued). 

•2.— CONDITION OF ADMISSIBILITY OF DKCLAllATIONS 
AGAINST INTEREST— TEST OF ADMISSIBILITY— 
rUOOF— LIM ITATION- (Contiimed). 

(9) Declarations nsed not be contemporaneous with facts stated. 

[а) D pocuniary interest are relevant, altliougli they were' 

not made oontomporaneously with the facts therein stated. Doe v. 
Turf.od^ 3 B. and Ad. 890 : Pliin. Ev., 4th Phi., p. 2-57. N 

(б) lb was held that a roeeipt, given iii^sahstitution for a. lost receipt of 28 

years before, was adintssibie in evidence. Whalen v. Ma-sserc^ie, 8 Ir. 
•liir. N.S. 281 : Piiip. PiV., 4th Phi., p. 257. . 0 

(10) But declarations must be against interest at ih“ Uom Ihcy were made. 

(а) It must be proved that the cndor-ieiuouts were on the bond, at or recently 

after 'thc timc.s when they bore date, before one is entitled to read them. 
Although it may at first sight seem against the interest of the obligee 
to admit part-payment, ho may thereby in many cases sot up the bond 
for the residue of the sum secured. They cannot be properly admit- 
ted, unless they aro proved to have been written at a time when their 
ofifoct was clearly in contradiction to the interest of the writer. Hose v. 
Bryant, 2 Gamp. 822 ; Wigiii. Ev., 1905 I'hl., S. 1169, pp. 1S29 — 1830. P 

(б) Declarations against interest should, to bo admissible, have been against 

interest at the linn theff were made, and it is no answer that they 
might possibly turn out to be so subsequently. Ex-parte Edwards, 

TQ Tulle niaehc, 14 Q.B.D. 416; Smith v. BlaJaui, 2 Q.B. 320, and 
Massei} v. Alleti, 18 Ch. D. 558 ; Phip. PW., 4th Pld., pp. 25)-G. Q 

f 

(11) Personal knowledge not necossary. 

Declarations against pecuniary intorost are relevant, though the declarant had 
no personal knowledge of the facts therein mentioned, but received 
them merely on hearsay. Crease v. Barrett, 1 C.M. & R. 719 ; 
Percival v. Nanson, 7 Ex. 1 ; Phip. Plv. , 4th Ed., p. 257. R 

(12) Competency of declarant to testify immaterial. 

Declarations againsc pecuniary interest are relevant, although the declarant him 
self would have been inompstent as a witness to testify. Glaadovf v. 
Atkin, 1 C. & M. 410 ; Phip. Ev., 4th Ed., p. 257, S 

U3) Facts stated in declarations against interest need not be proved by living 
witnesses. 

With referoucj to the admissibility of declarations against interest, it is not 
essential that the facts therein mentioned should bo provable by living 
witnesses, who might have been called. Middleton v. Melton, 10 B. ^ 

C. 322; Tay. Ev., 10th Ed., S. 681, p. 483; Phip. Plv., 4th Ed., 
p. 268. r 
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/.— "(J) When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it, .damages.'* 

— (Conlinued). 

2.— CONDITION OP ADMISSIBILITY Ob^ DECLAUATIONS- 
AOAINST ]NTPEEST— TEST OP ADMTSSIJilLITY— 
PROOF— LIMITATION— 

(14) Absence of interest to misstate not necessary. 

Declarations agaJiist pccnniarv juterest arc relevant, although the declarant 
had an interest or motive to missiate the fads, which roTidcrs the 
detjlaralR ns of no value. Taylor v. Wilhain, 8 Ch.D. G05, per J easel, 
M.U,, Phip, Kv., 4th Kd., p. ‘i07 (observing that these circmii^tances 
affect the weight, and n^t tho admissibility, of the evidence). U 

(15) Declarations containing statements against and for declarant's interest— 
Disserving interest must preponderate. 

Where entries by one of a college of vicars, who was also proctor or collector of 
dues for the college, were objected to, Sir T. J’lumer, M R., observed, 
“Though tho proctors were members of the body of vicars, that does 
not affect the ground on which such entries are admitted ; there being 
evidently a balance of interests, and the interesst in making the entry 
smallest. If we look to this sot-off of the opposite interests, the prepon- 
derance, being against making false charges, reduces him to the situa- 
tion of any other proctor or collector.” Short v. Lci\ 2 J. W. 477, 
489 ; Wigm. Ev., 1905 Ed., S. 14G4, p. 1827. Y 

(16) Counter interest need not preponderate— It affects only weight of evidence. 

It must bn j^riina facie agninst his interest; that is to say tho natural meaning 
of the rnti y standing alone must be against tlio interest of the man 
w'ho made it. Ot couise, if you can prove aliunde that tho man had a 
pai'tieul.ir reason for making it, and that it was for his interest, you 
may destroy tho value of the evidence altogether ; bnt the question of 
admissibility is not a question of value. The entiy may be ntterlv 
worthless when 5 ^ou get it, if you show any reason to believe that he 
had a motive for making it and that, though apparently against hi.s 
interest, yet really it was for it ; but that is a matter for subsequent 
consideration, when you estimate the value of the testimouy. Taylur 
V. Witham, L.R. 8 Ch.D. 605. Jessel, M.H., Wigm. Ev., 1905 
Ed., a. 1464, p. 1827 ; Phip. Ev., 4th Ed., p. 25G ; Tay. Ev., 10th 
Ed., S. 676, p. 479. W 

(17) Original entry complete— Other entries made subsequently on separate occa- 
sion— Effect. 

Where the account-roll of abailiff was tendered in evidence, the entries charging 
himself were admitted lu evidence, but the entries di.sohargiiig himself 
by payments were rejected; the Court observing that it may be that a 
person in charging himself makes a declaration which is nob intel- 
ligible without looking at the other side of the account ; and in that 
case recourse must tiocossarily bo had to both sides. But the items of 
discharge in the accounts in question which were not referred to in, or 
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r.— "(J) When the statement is against the pecuniary or proprietary 
Interest of the person making it, or when, it true, it.. damages.** 

-—[Ooniinued). 

2.— CONDITION OF Al^MlSSIIULITY OP DECLARATIONS 

againsi^ intehi:st— test of admissibility— 

PROOF— LIMITATION— 

neo' asary to explain, the of cliar^^e whii'h wei'c admitted and read 

•vere properly rejeefcod. The ))resiunpr.ion that these entries are false 
is at loa-ib as strong as the presumption tha the others are true. Doe v. 
Bduiss, 7 C.Ih 504 ; Wigin. Ev , 1005 Kd., S. 1455, p. 18-29 & 23 B. 63.X 

(18) Declarations against interest of third persons who are alive. 

It is clear that thn d‘?olarations of tnTrd persons alive, in tho absence of any 
comiimnity of interest, are not to bo received to affect the title or 
interests of other persons, nidtehf hcc.iiiaa they arc against the interests 
of thoso who inaka them. Phillips v. Cole, 10 A. efe E. 106 ; Tay. Ev., 
10th Ed., S. 684, p. 485. Y 

(19) Declaration admissible for all fasts contained in it—Collateral facts. 

(a) The principle being that the statement which is again -jt interest is made 
und'T circainstanccs fairly guaranteeing the sincerity and accuracy of 
the declarant, it is obvious that tho circiunstaiicos guarantee the 
corroc.tnei^s of whatever ho may say while he is under that influence* 
The statement, therefore, may be accepted not incrf3ly as to tho par- 
ticular fact which is against interest, but also as to every fact contained 
in tho .sinie statement. The Ic idiiig ca-ie o i this point is v, 

Richjivan, 10 East, 109; Wigm. Ev., 1005 Ed., S. 1465, p. IS2S. Z, 

{5) Entries in hooks may be admitted to prove collateral and indopondent 
matters, which, though forming part of a declaration against interest, 
aro n )t, in themsadves, a^.iinst tho interest of the person who makes 
the declaration. Tay. Ev., 10th Ed., S. 077, p. 470, ndcrcing to 
* Jhghatti v. Ri'igwa’f, 1C East, 100. A 

(f) Statements and entries against interest may ho received a.s evidence of in- 
d('pendeiit and collateral matters which, though forming part of the 
declaration, were not in themselves against the interest of the decla- 
r.i,nt. 28 B. 68(71), referring to 22 W.R. 281 and liigham v. Ridg~ 
way, 2 Sm. L,C. 818. B 

\d) The statement of a registered occupant of a survey number in the Bombay 
Presidency that he is indebted in a certain sum of money, which is a 
charge on;his land, must be bold to be both against his pecuniary and 
proprietary interest and the whole statement is admissible in evi- 
dence, not only to prove so much’ contained in it as was adverse to the 
inter 0 ><r. of the person making it, but to prove any collateral fact 
• contained in the statement, which fact was not foreign to the part 

actually against interest, and formed a substantial part of it. 23 B. 
08 (OvS), Per Candy, J. C 

The question was, on what day a child was born. An entry in the book of 
the accoucheur, who had attended the mot her, -was produced, in which 
his charge for such attendance on a particular day was noted as paid. 
T’his entry was held to be relevant evideuco of the date of the child's 
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7.— '"(J) When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it. .damages,** 

—{CoyUinmd). 

2.— CONDITION OF ADMISSIBILITY OP DECLAKATIONS 
AGAINST INTEREST— TEST OP ADMISSIBILITY- 
PROOF— LIMITATION— 

birth ; the Court observing, “ It is idle to say that the word paid only 
^ shall be admitted in evidence without the context, which explains to 

what it refers : we must, therefore, look to the rest of the entry, 
tQ see what the demand was which ho thereby admitted to be 
discharged.” llitjham v. llidgway^ 10 East, 100 ; Tay. Ev., lOth Ed., 

S. G77, pp, 479-80, and Phip. Ev., 4th Ed., p. 258. J) 

• 

(/)Tho principle, upon which the admissibility of a written statement is 
deterfnined, is, whether it has been tnado under such circumstances as 
make it reasonable to suppose that it was done bona fidi\ and that 
the allegations it contains are true. And, if, as a whole, it is again.st 
the interest or the proprietary right of its author, such parts as are in 
his favour cannot be rejected. 22 VV.R. 231. E 

* (g) A statement of a zemindar that there was a certain ghatwali occupant in 

a portion of his mehal was held to be a statement against the interest 
of the zemindar and against his proprietary right. The effect of it 
was to cut down the proprietary right, to subject it to the tenure or 
incumbrance which was mentioned.. Though in one part of it there 
may be what is not against hivS interest, but in his favour, in^., the 
amount of the original rent and increased rent payable to him, yet, 
when a document of this kind is tenderod in eviiionce, it is not to bo 
divided into parts, and the part which is in favour of theper.son making 
it rejected, and that which is against his interest accepted. 22 W.R. 

231 (233). P 

• 

(h) The declarations arc admissible not only to prove the particular facts 

against interest, but of all connected facts, though not against interest, 
which are necessary to explain, or arc expressly referred to by the 
declaration and w’hethor contained in the same or other document. 
Connor v. Fitzgerald, 11 L.R. Tr. lOG ; Phip. Ev., 4th Ed., p. 267. 0 

(i) If the entry is admitted as being against the interest of the party making it, 

it carries with it the whole statement. Percival v. Nayison, 7 Exeb. 
1 ; Wigm. Ev., 1905 Ed., S. 1465, p. 1828. H 

ij) It is admissible as evidotioe not merely of the precise fact which is against 
interest, but of all matters involved in, or knit up wiih, the state- 
ment. Smith V. Tilakcy, L.R. 4 Q,B, 314 ; Wigm. Ev., 1906 Ed., 
S. 1465, p. 1828. • I 

(fc) The principle that a declaration against interest was evidence as to all 
that formed an essential part of it was long siuco settled ; here the 
entry “ Paid Brook balance of a quarter's rent duo on 24th June last, 
£8 ” was against proprietary interest, and was admitted to show the 
payment. H. v. Exeter, L.R. 4 Q.B, 344; Wigm. Ev., 1906 Ed., 

S. 1465, p, 1826. J 

2531 76 
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7.— " (^) When the statement is against the pecuniary or proprietary 
intsrest of the person making It, or when, If true, It . .damages.” 

— [Cuniinued), 

2.— CONDITION OF ADMISSIBILITY OF DECLARATIONS 
AGAINST INTEREST— TKST OF ADMISSIBILITY- 
PROOF— LIMITATION— 

(l) Where a steward rondorod an account showing a balance due to his emptoyer 

at the foot of which was a farther and subsequent entry of the pay- 
ment of the balance by him, held that the former part could not 
bring in the last one, which was tho evidential . one desired. Per 
Tindalt G. J. Doe v. Tyler, 4 Moo. and P. 381 ; Wigm. Ev., 1905 Ed., 
S. 1465, p. 1829. K 

(m) Whore a steward made a debit entry of rent received and afterwards on 

the opposite page a credit entry of a sum paid to the tenants as poor 
rates, the latter entry was held to bo inadmissible in evidence. 
Knight V. Waterford, 4 Y. and C. 294 ; Wigm. Ev., 1906 Ed., 
S. 1465, p. lB-29 and 23 B. 63 (72). L 

(;i) Where it was contended against a toll-keeper’s book that, where, in the 
same doenmont in which a person charge.s himself, a discharge ,also 
appears, which squares tho accounts, or it may be, leaves a balance in 
his favour, then taking the whole together— both sides of the aocount, 
the charge and the di.scharge— the reason fails, because it no longer i.s 
a declaration of a party against his own interest, though it may be 
a deebinvtiou for his own interest ; the argument was disapproved ; 
the Court observing that a man is not likely to charge himself for the 
purpose of getting a discharge, and that almost all tho accounts that 
are produced being accounts on both sides, that objection would go to 
the very root of that .sort of evidence. Row.* v. Bronton^ 3 M. and 
Ry, 2G0 ; Wigm. Ev., 1905 Ed., S. 1464, p. 1828. M 

t 

(20) Deolavations controlled by rules regarding parol evidence affecting docu- 
ments. 

(а) DoclaratioiH against interest cannot received in evidence to derogate 

from the declarant’s own grant. Lahr v. Lalor, 4 Ij.R.I. 678 ; Phip. 
Ev., 4tli Ed., p. 257. N 

(б) Declarations against interest arc not admissible in evidence to qualify the 

estate of a co-devisee. Turner v. A,({,, L.R. 10 Eq. 386, 392 ; Phip. Plv., 
4th FA., p. 257, 0 

(21) Declaration made pendente lite. 

Declarations against pecuniary interest are relevant, although the declarant 
made the declaration pendente lite ^as evidence, or post litevt motam. 
Whaley v. Masserene, 8 Ir. Jur. N.S. 281 ; Phip. Ev,, 4th Ed., p. 267.P 

(22) Recital in old deed made ante litem motam. 

Amid tho coiidiot of the oral statements of interested witnesses, a recital in 
an old deed made ante litem motam may often be a most trustworthy 
guide to indicate on which side lies the truth. The total rejeotion, 
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When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it. •damages,^' 

‘ —{Coniimied). 

2._CONDrnON OP ADMISSIBILITY OP DECLARATIONS 
AGAINST INTEREST— TEST OP ADMISSIBILITY- 
PROOF— LIM IT ATION- 

then, of such statoments might, in some oases, seriously interfere with 
the administration of justice ; but. at the same time, it must be 
remembered that the Courts, while accepting them for consideration, 
will always have carefully to estimate their probative effect according 
to the circumstances in which they were made and will give them 
much or little weight those circumstances may appear to require, 
23 B. 63 (72). Q 

(23) Form of declarations. 

A declaration by a person in possession reducing his interest is admissible, 
whether such a declaration is made verballj— Car /ri v. ^icoll, 1 Bing. 
N.C. 430 ; IL v. Birmingham, 31 L.J.M.G. 63 ; R. v. Rxelcr, L.H. 4 
Q.B. 341, and JJfl Jiode's case, 8Q.B. 208— or in writing— Doe v. Jones, 
« 1 Gamp. 367 — or by deed — Sly v. Sly^ 2 P.D. 91 — or by will though 

unproved— O’SnZhuaa v. Burke, Ir. R. 9 G.L. 105— or in a written 
Hi 2 iiomQXit—-Trimblestown v. Kemmis, 9 Cl. & F. 763 (H.L.); Tay. 
Ev., 10th Ed., S. 685, p. 485. R 

(24) Extrinsic proof to be given of declarant’s death. 

Extrinsic proof must be given of the death of the person vvho makes the 
declaration,— unless presumable from absence for 7 years, {Wills v, 
Palmer, 53 W.R. 169). Phip. Ev., 4th Ed., p. 257. 8 

(25) Extrinsic proof that deceased declarant made statement. 

Extrinsic proof must be given that the declarant cither made, wrotp, or signed, 
the statement, or if made or written by another, that it was authorised 
’—hancum v. Lovell, 6 C, and P. 437, 443-6 ; UradUyy. James, 13 0. 
P. 822 and Doe v. Hawkins, 2 Q.B. 212-~or adopted— Dee v. Hawkins, 
2 Q.B. ^12 nxid Devonshire v. Neill, 2L.R.T. 132, 157— by the deceased 
person. Phip. Ev., 4th Ed., p. 267. T 

(26) Extrinsic proof of existence of charge shown to be liquidated. 

Where the entry shows the subsequent liquidation of the charge, it is not 
necessary to give independent evidenoe of the existonco of the charge. 
Taylor v. Witham, 3 Ch. D. 605 ; Phip. Ev., 4th Ed., p. 258. U 

• 

(27) Written entry must have been executed by declarant. 

In all these cases of books by bailiffs, etc., the first point is to prove the charac- 
ter of the individual who wrote them ; if you fail in this, they cannot 
be evidonoo. In all priva^cc relations of life, you do not presume the 
existence of the particular character, nor does a person’s acting in 
that character prove that he possessed it. It would let in dangerous 
latitude, if the Courts wore once to dispense with that which is an 
essential preliminary before any writing, not verified on oath, can be 
made evidence, and which must be established aliunde. Short v. Lee, 
2 J. and W. 467; Wigm. Ev., 1906 Ed., S. 1472, p. 1832. Y 
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7.—'" (J) When the statement is against the pecuniary or proprietary 
interest of the person making tt, or when, if true, it,. damages,** 

—{Contimied). 

2.— CONDITION OF ADMISSIBILITY OF DECLAEATION8 
AGAINST INTEREST-TEST OF ADMISSIBILITY- 
PROOF— LIMITATION- (Co7/cZwd^(f). 

(28) Signature or body of entry must be in declarant’s hand-writing. 

If the entry bo not in the hand-writing of the steward, undoubtedly it must^bo 
signed by him ; but here all these entries were written by the steward 
himself. Barry v. Behhington^ 4 T.R. 514 ; £»er Kenyon., L,G.J. 
Wigm. Ev.. 1905 Ed., S. 14^2, p. 1832. W 

(29) Admissibility of account books— Dii^ect proof of being written by agent 
sufficient. 

Where account books are tendered in evidence, they will be admitted, though 
neither written nor signed by the deceased, if direct proof is given 
that they were written by his authorised agent. Bradley Janies, 
22 L. J.C.P. 103 ; Tay. Ev., 10th Ed., S. 682, p. 482. X 

(30) Absence of endorsement— Proof of payment. 

(a) The mere absence of an endorsement on the back of a kistbundec eaimot 

prevail against positive proof of payment. 3 W.R. Mis. Ap. 23. Y 

(b) A stipulation in a bond that all payments should be endorsed on the back 

thereof, and that all other pleas of repayment would bo futile, docs not 
estop the defendant from proving by other means that the debt, or 
part of it, has been satisfied. 8 W.R. 3lC. Z 

(c) A defendant executed a bond to the plaintiff for the payment of a balance 

ascertained to be due from the former to the latter upon an adjustment 
of their mutual dealings, coiitaiiiiiig, inter alia^ a stipulation that the 
money would bo paid after causing the payment to bo endorsed on the 

• bsu3k of the bond or taking a receipt for the same. Held, that the 

stipulation in the bond could not bo permitted to control Courts of 
justice as to the evidenoj which, keeping within the rules of the general 
law of evidence in India, they may admit of payments ; and there 
being nothing in that law to exclude direct oral evidence of payments, 
it is against good conscience and the policy of the law to reject it, 
and the absence of endorsement is a circumstance of some impor- 
tance and ought not to bo overlooked, though it is by no means 
conclusive. I B. 45 (49). A 


(31) Limitation. 

(а) An acknowledgment, which is mad^ by, or by the direction of, a deceased 

creditor, of money received on account of a debt or interest due to 
him is admissible, as a declaration against interest, only if made before, 
but not after, the debt has become barred. Briggs v. Wilson, 6 De G. 
M. and G. 12 ; Phip. Ev., 4th Ed.» p. 256. B 

(б) Where an acknowledgment made by (or by the direction of) a doooasod 

creditor of money received on account of a debt or interest due to 
him was made after a simple contract remedy, but before a remedy 
against lands in respect of the same debt, had become barred, the 
evidence was held to be inadmissible. Newhould v. Sntiih, 29 Ch. D. ^ 
882 ; Phip. Ev., 4th Ed., p. 256. C 
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7, ^*‘{3) When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it^.damages^*' 

—(Cofitmued). 

3.— INSTANCES OP DECLARATIONS AGAINST INTEREST 
HELD ADMISSIBLE AND INADMISSIBLE. 

(1) Instances of declarations against interest held admissible. 

(tf) In 1893, a suit to rociover posso.'-sioii of certain land was instituted by the 
plaintiff, who, to prove his ownership, produced a registered mortgage- 
deed, executed in 1877 by N to G, in which the suit land was described, 
a boundary and as the plaintiff’s. In 1877, there was no litigation 
between the plaiutiff and the defendants. N had no motive to make 
such a statement in the deed on behalf of the plaintiff. N was also 
dead at the date of this suit. Held that the mortgage-deed executed 
by aij agriculturist was not a statement made in the ordinary course 
of business within cl. 2, R. 32, but that the document was admissible 
under cl. (3) of S. 32 as a statement against the pecuniary or proprie- 
tary interest of the person making it. 23 B. d3 (C7). D 

(6) Material recitals or descriptions in a deed of mortgage by a deceased mort- 
gagor may usually bo admitted in evidence of the facts stated therein, 

* under cl. 3 of S. 32 of the Evidence Act. ft would indeed frequently 

be disastrous, if this wore uot the case. 23 B. 63 (72). E 

(c) On the death of one H, a Mahomedan lady, the question arose whether B 
and W wore the legitimate children of Z, a predeceased son of H, and 
so were If’s heirs. Hrld^ that a petition presented to the waailhi 
oflice by S and W conjointly with F, a son of Z, since deceased, whose 
legitimacy is not questioned, describing H’s husband, who had recently 
died, as their grandfather and praying that the wasilka (pension) 
allowed to him be allotted to them, was admissible as a statement 
made by F against his own interest, and as going to prove that their 
title as legitimate heirs was as good as F’s. 7 O.W.N. 46^*5. F 

(rf) Suit for accounts by the representatives of a deceased person. A document 
purporting to be a copy made by the deceased of an account furnished 
to him by the defendant containing an entry of a payment of Rs. 5,000 
by the dcoeased to, the defendant, wherewith the defendant purchased 
Company’s paper for the deceased was tendered in evidence. And 
it was proved by a witness that the deceased had stated to him 
that the document was a correct statement of his account with the 
defendant. Hold, that this evidonco was admissible and that, with 
the admission of this evidence, the document was also relevant as 
containing an enti^ry by the deceased against his interest. 2 Ind. Jur. 
N.8. 54. G 

(e) Where a Hindu widow, in 1847, executed a oara^yatra (a deed of heirship) 
in favour of B, h&ld that it was admissible in evidence, under S. 32 (3), 
in a suit, to redeem a house and a garden, part of the property 
covered by the deed, by B’s son, as it was a declaration manifestly 
against the widow*s proprietary interest, whereby she divested herself 
of her widow’s interest in the property, and, there being no evidence 
of her existence after 1847, she must be presumed to have been dead 
in 1881, the date of the suit. 11 B. 89 (03). ' H 
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r .— When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, it true, it, •damages,*’ 

—I Continued), 

8.— INSTANCES OF DECLARATIONS AGAINST INTEREST 
HELD ADMISSIBLE AND INADMISSIBLE.— 

(/) All entry in an accoucheur’s book that his fee bad been paid for his profee* 
sloTial services was admitted in evidence, as » statement 'against 
interest. Hi(jham v. llidgwaify 2 Sm.lj.C. 38D; Wigm. Bv., 1905 Ed 
S. 1465, p. 1828 ; 23 B. 63 (70) ; Stoph. Dig., 7tb Ed., Art. 28, p. 89. 'l 

(Jf) Where a customary payment by a certain part of a partsh had to be proved, 
two entries on the same page of a parish book, signed by deceased 
church-wardens, admitting, their ancient custom thus to apportion 
church-lay — ohapelry of Haworth to pay one-dfth, etc.,— and recording 
that, after suit, a particular sum of money was received of Haworth, , 
were held to be admissible* Stead v. tfeaton^ 4 P.li, 669 ; Steph. 
Dig., 7th Ed., Art. 28, p. 40 and Phip. Ev., 4th Ed., p. 262. J 

(h) A lessee of a corporation sued a certain person for tolls, and put in an 

ancient account of tolls purporting to have been rendered by a deceased 
treasurer of the corporation, but written by the town-clerk whose habit 
it was to enter the information when received from the trejisurerJ The 
present treasurer then attended be'ore the auditors and produced 
vouchors verifying the clerk’.s statements. Heldt that entries, charging 
the treasurer and signed by the auditor as allowed, were admissible, 
as being against the interest of the former, La*icum v. ImvcUy 6 C. 
and P. 443*6 ; Phip. Ev., 4th Ed., p. 263. K 

(i) Where A propounded for probate a copy of a lost will of B, and to establish 

the existence of the original will, tendered a recital by a deceased 
person, 0, who occupied land previously owned by B, in a 
deed whereby C charged his interest in the land, that he held a life- 

» estate in it derived from the will of B, it was held that the recital was 

admi'jsiblc, as being against C’s interest by reason of its twofold 
limitation of th 3 declarant's estate to a life interest, and under a 
particular document. Sly v. Sly^ 2 P.D. 91 ; Phip. Ev., 4th Ed., 
p. 261. L 

(j) A statement made by a deceased agent of a landlord, when handing the 

landlord a sum of money, that " ho had received it from A, as rent," 
was held to be admissible, as being against interest, to prove the 
payment of rent by A ^ the landlord. Bewley v. Atkinson, 13 Ch. 
D.’283 (C.A.) ; Phip. Ev., 4th Ed., p. 269. M 

()^) A bill of lading in which certain goOds were consigned to a certain person 
by the deceased master of the vessel in Which they were shipped, was 
held to bo relevant, as declaration against Uio master’s interest, to 
prove that the person in question was the owner of those goods. 
Iladdow V. Parry, 3 Taunt. 803; Phip. Ev,, 4th Ed., p. 269. N 

(Z) The question was whether a tenant had paid rent to his landlord. A receipt 
for the rent given by the landlord, deceased, to bis agent, or, a receipt 
given by the agent himself to the tenant is admissible, as being 
against interest. Vmian\. JfonZ, 44L.T. 210; Phip. Ev,«4^ Ed., 
p. 269. 0 
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When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true^ it ••damages.*" 

' '-{Continued)^ 

3.— INSTANCES OF DECLAKATIONS AGAINST INTEREST 
HELD ADMISSIBLE AND lNADMISSIBLE.~(Oon«t««<jd). 

(w 2 ) The plaintiff’s acquisition of ownership from the deceased W being in issue, 
VV*s declaration that she had given the property to him was held to 
be relevant, the Court observing “The evidence ought to have been 
received. The admission supposed to have been made by Mrs. W., 
waj against her own interest.” Ivat v. Fiucht 1 Taunt. 141 ; Wigm. 
Ev.. 1905 Ed., S. U70, p. 1835. P 

(n) The account entries of a deceased person, particularly a bailiff or steward, 

charging himself with the receipt of money, wore admitted in 
evidone'e. Barrfj v. Behbir.gton, 4 T.H. 514 ; Wigm. Ev., 1906 Ed., 
S. 1476, p. 1835 ; Tay. Ev., lOtU Ed., S. 673, p. 477. Q 

(o) An entry in the hook of a deceased attorney of charges paid for a lease, 

alleged to have been drawn up on a certain day, wa.s held to be 

admissilile in evidence to prove that the lease was so drawn up on 
that day. Dop v. Bobsou, 15 East, 32; Tay. Ev., 10th Ed., S. 677, 
p. 480 ; Phip. Ev., 4th Ed., p. 258. R 

(p) Where a payment by 15 to A of interest on a mortgage was in question, 

accounts showing the receipt of such interest by a deceased steward of 
which a "Counts, though written by the steward’s clerk, had been 
delivered by the steward at an audit, were held to bo admissible to 
prove the payment, as having been adopted by the steward. Doe v. 
Han'kiUPy 2 Q.B. 212 ; Phip. Ev., 4th Ed., p. 2C3. S 

(f^) Where the question was whether a deceased person was receiver of port 
dues for a corporation, evidence by the corporation that the deceased 
used to furnish accounts of such dues to the corporation, which 
accounts were produced from its records, was held to bo sufficient to 
prove the facts, the oMoe being a public one. Exeter v. Warren^ 
5 Q.B. 801 ; Phip. Ev., 4th Ed., p. 109 (110). T 

(r) Where the title to a certain land was in question, the fact that a deceased 
person accepted aa allotment of less of the land than be was prima 
facie entitled to, is relevant oven against strangers, as an admission 
against proprietary interest. Gery v. Redman, 1 Q.B.D. 161 ; Phip. 
Ev., 4th Ed., pp, 116, 117 antf261. U 

- (s) The question was whether a deceased person gained a settlement in a 
certain parish by renting a tenement; a statement by that person, 
whilst in possession of a house, that ho had paid rent for it, is 
relevant, as it reduces the iiftcrest which would otherwise be inferred 
from the fact of his possession, ii. v. Exeter, 4 Q.B. 341 ; Steph. 
Dig., 7th Ed., Art, 27, p# 40 ; Phip, Ev., 4th Ed., p, 260.* Y 

(t) To show the fact of a surrender of a life estate, the books of a deceased 
attorney, charging for services, in drawing and engrossing the 
surrender, aud acknowledging payment therefor, were held to be 
admissible, the Court observing that, 'Ht was a ciroumstanoe 



000 


Act I of 1872 (INDIAN EVIDENCE ACT). 


[S. 82 


When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it., damages*** 

— (Cmtinued). 

-INSTANCES OF 1) EOT iAKATlONS AGAINST INTEREST 
HELD ADMISSTJ3LE AND INADMISSIBLE— 

material upon the om^uiry into the roasonablencss of presuming a 
surrender ; and not to ho suspected to be dortc for this purpose ; that, 
if E was living, ho might undoubtedly bo examined to it, and tfejo'' 
was now the best evidence.” Wancii v. Greenville^ 2 Stra. 1129; 
Wigm. Ev., 1905 Kd., 8. 1476, p. 1835. W 

{u) A declaration by a wife as to the existence of a will of her husband by 
which she profited less tbaii by his intestacy was held to be admissible 
in evidence. Flood v. Russell^ 29 L.R. Ir. 96 ; Wigm. Ev., 1905 Ed., 
S. 14(11, p. 1825 ; Phip. Ev., 4th Ed., p. 258. ^ X 

(i;) Where the question was whether a right of common existed over a certain 
Tield, a statement by a deceased tenant for a term of the land in 
question, that he had no such right, was held to be relevant as 
against his successors in the term, but not as against the owner of 
the field. Pwpendick v. Bridgwater^ 5 E. and B. 1C6 ; Stoph; Dig., 
7th Ed., Art. 28, p. 40. Y 

(t(;) Where it was in dispute whether certain repairs were made at the o.Kpense 
of a certain person, a bill for doing them, receipted by a deceased 
carpenter, wa.s held to be relevant, there being no other evidence of 
the repairs having been done, or of the money having been paid. R. 
V. Lower Heyford ; note to liighamv, Itidgway, 2 Sm.L.C. 329 ; Steph. 
Dig., 7th Ed., Art. 28, p. 40. Z 

(j) Where it was in que.stion whether a pcr.son received rent for a certain 

, land, a deceased steward’s account, charging himself with the receipt 

of such rent for the person in question, was held bo be relevant, 
although the balance of the whole account was in the steward’s 
favour. Williams v. Graves^ 8 C. and P. .092 ; Steph. Dig., 7th Ed.^, 
Art. 23, p. 40. A 

(//) A statement by a deceased penson that he had received money from another 
and paid it over to a third person, which third person, it appeared, 
could not give a valid discharge, was held to be admissible in evidence. 
Qrrett v. Oorser^ 21 Beav. .02 ; Phip. Ev., 4th Ed., p. 259. B 

(.:) In taking accounts between a mortgagor and a deceased mortgagee of a 
barge, an account book of t5io mortgagee, containing entries of 
payments made to him by the mortgagor as well as disbunsements 
made by him on account of the barge, was held to be admissible 
evidence on behalf of the mortgagee’s executors, on the ground of the 
close connection between the two sets of entries. Tlte Swiftsure, 82 
L.T. 389; Best Ev., 9th Ed., S. 500, p. 416; Phip. Ev., 4th Ed., 
p. 262. C 

(aa) A letter acknowledging the receipt of a certain will was held to be 

admissible to show that the testator sent the will to the wr^tejc ol the 
letter. Pykt v. Crouch, 1 Ld. Baym. 730 ; Phip. Ev., 4bh Ed«/|^ 259.D 
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7.— (J) When the statement Is against the pecuniary or proprietary 
Interest of the person making It, or when, If true, It.. damages, ** 

— (Continued). 

a— INyTANCES OK DECLARATIONS A(JAINST INTEREST 
HELD ADMISSIBLE AND INADMISSIBLE.—CCfm^i^m^d). 

[hh] Where in a suit for cnhancomont of the rent of a talukdari tenure, road 
cess returns were tendered in evidence (S. 95, Bengal Cess Act, 1880), 
it was lield that the returns, though not conclusive were admissible 
in evidence as a basis on which the assets of the taluq might be 
ascertained, and sj Ak a fair and e<iiiitablc limit to enhancement. 
:-50*0. low (lO^i) (P.C.) ; oiwitUiiy -iO C. 832. E 

(c’c) On the dcatli of one H, a Miiiiomcdan lady, the question arose whether S 
and W were the legitimate children of Z, a predeceased son of II, and 
so wouc If’s heirs. C*‘.rt.ain do.iunionts hearing dates from IBfiO to 
1890 weru produced from the wasika office, in whicdi II, then living, 
had deser’bed S and W as her heirs and their mothers as the miitai 
wives of her son. //cZtZ, that these documents were admissible ir. 
evidence, .is containing sixtements by one who had the best means of 
knowlodj<(‘ ni ide at times whnn the present controversy was not in 
contemplation. 7 O.W.N. ‘1G5. F 

'(2) Document ?cs inter olios acta. 

Where it was contended that certain documents were not admissible against a 
paity , on the ground that they were res inter alios acta not 
conic within any of the classes of ovidoiice onumerutod in S. 32 of the 
FiVidence Act, it was held that they wort; admissible against him, as 
being dead} rchsvant against persons through whom he claimed. 
31 C. 871 (88.3) (P.C.). G 

(3) Instances of declarations against interest held inadmissible. 

(ft) To prove whether certain jewels, wdiich a deceased person had delivered to 
his wife lor her use, belonged to her absolutely or only for her life, a 

* codicil'm.tdc by the deceased and revoked by him stating that he had 

given them to her for her life, was held not to he a declaration, which 
was against the interest of the deceased person, lie Bowes, W.N. 
138 ; Phip. Ev., 4tli Ed., p. 258. H 

(b) Where the qiiesfiou was whether certain shares bclongeil to a certain person, 
an entry in the da> book of a deceased stock-broker- bought for,. A 
...200 Ij.C, Co.’s .shares, £1,400,” — was held to be inadraibsible as a 
declaration against tiie interest of the broker ; as, if the price fell, and 
he was not bound to deliver any specific shares, the transaction might be 
to his advantage. Massey v. Allen^ 13 Ch. D. 558 ; Phip. Ev., 4th Ed., 
p. 258. I 

(o) Where the payment by A of int^jrest to B had to be proved, a letter written 
by A’s tormcr attorney— now deceased— to B, alleging that the attor- 
ney had paid to the account of H, a sum of money which he bad 
received from A as interest, was held to be inadmissible in evidence as 
a statement against interest. Newbould v. Smith, 33 Ch. D. 127, 
(C.A.) ; Phip. Ev.. 4th Ed., p. 269. J 

2835 77 
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7.—** (3) When the statement Is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it. .damages,** 

—(Continued). 

3— INHTANCES OF DECLAKATIONS AGAINST INTEBEST 
HELD ADMISSIBLE AND INADMISSIBLE.— (Con^mwcd). 

(d) An entry by the docent^ecl servant of a jobmaster of the terms upon which 
horses were hired from the jobmaster was held to be inadmissible, as a 
statement against the servant’s intereat, to prove the terms. Calvert^ 
V. Canterbury, 2 Esp. 640 ; Phip. Ev., 4th Ed., p. 259. "jK. 

(<’) A letter by a clerk, notifying the employer of the arriva'I of B’s draft “ with 
three huge cases, at the office,” and going on to state the berms of the 
contract with B, was held t/? bo inadmissible in evidence, the Court 
observing, It is no more than an admission that be has the care of 
the throe ehest.s which have arrived at the office, and the possibility, 
that this statement might make him liable m case of their being lost, 
is an interest of too remote a nature to make the statement admissible 
in evidepco.” Per Blackburn, J. Smith v. Blahey, 2 Q.B. 326, 
Wigm. Ev., 1006 Ed., S. 1401, p. 1826 ; Phip. Ev., 4th Ed., p. 259. L 

(/) VV^bore the question was whether a gate on a certain land, the property of 
which was in dispute, was repaired by a certain person, an account 
kept by that person’s deceased steward, in which the latter charged 
the former with the expense of repairing the gate, and on the opposite 
side of the entry credited himself with certain disbursements aud the 
tenants with certain allowances, was held to bo irrelevant to prove the 
disbursements and allowances, the debit and* credit items not being 
ooiiuocted together by any specific reference. Doe v. Bevisa, 7 C.B. 
456 ; Steph. Dig., 7th Ed., Art. 28, p. 40, (observing that it would have 
been deemed relevant, if it had appeared that the person in question* 
admitted the charge), Phip. Ev., 4th Ed., pp. 261-2. M 

{g) A debtor and creditor account, wherein a balance is struck in favour of the 
deceased declarant, but where the credit items are not otherv/ise con- 
nected with the debit ones, was held to be inadmissible ovidence.Si 
Whaley v. Carhalc, 15 W.R. 1183 ; Phip. Ev., 4th Ed., p. 262. H 

(h) The question was whether a certain spot was or was not included within 

the waste of a certain manor. A declaration by the deceased landlord 
that he was entitled to the waste up to a certain point, which did not 
include the spot in question, was held to be inadmissible, as the lord* 
was not in possession of the spot, and as it was not against his pro- 
prietary interest, for, though ho disclaimed as to one part, he affirmed 
regarding the other. Crease v. Barrett, 1 C.^f. and B. 919. See also 
Pihe V. Hayes^ 14 N.H. 20 ; Phip. Ev., 4th Ed., p. 260. But see Wigm. 
Ev., 1905 Ed.. S, 1458, p. 1823, (where the learned profe-ssor says that a 
declaration as to the extent of one’s land and one a'S to the limits of 
one’s interest in it stand on the same footing). 0‘ 

(i) Held that the certificate of a deceased auditor was not admissible to prove 

an account, on the ground of his liability to au action of negligence, if 
the account turned out wrong. Vivian v. Mbof, 44 L.T, 210 ; Phip. 
Ev.,4thEd.. p.269, P* 
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7.— “(J) When the statement is against the pecuniary or proprietary 
interest of the person making it, or i/t^hen, if true, it. •damages.'* 

— (Contit\v>ed). 

3.— INSTANCES OF DECLARATIONS AGAINST INTEREST 
HELD ADMISSIBLE AND INADMISSIBLE.— ((7o7i/tnMe£i) 

(/) Whore a deceased occupier of land heard another person state something 
« respecting its ownership, a declaration by the occupier as to what he 

so heard is not admissible as a statement against proprietary interest. 
Trimhlestown v. Kevimis, 9 C. and F. 780 ; nlilcr if he adds that he 
believes the statement to be true. Phip. Ev., 4th Ed., p. 260. Q 
• 

(A;) Where a deceased tenant for life made a declaration as to the boundary of 
the estate, it was held to be inadmissible against the rernamdermau. 
Howe V. Malkin, 27 W.R*. 340 ; Phip. Plv., 4th Ed., pp. 250-1. R 

(/) Where the question was whether certain repairs were made at the expense of 
a certain person, a bill for doing them receipted by a deceased carpen- 
ter was held to be irrelevant, there being no other evidence of the 
repairs being done or of the money being paid. Doev. ToM’itfs, 1 M. 
.and K. 261, dis^jiUad from in Taylor v. Witham, 3 Ch. D. 605, by 
Jes%el, M.H. Steph. Dig., 7th Ed., Art. 28, p. 40. S 

f 

[m) Where certain deceased tenants made certain statements in cess returns 

filed by them regarding the assets of the tenancy, it was held that 
they were nob admissible in evidence, under S. 32 of the Evidence Aot, 
as evidence in favour of the person submitting them. 26 C. 832 
(838) ; but see 30 0. 1033. T 

(n) lo a suit for accounts by the roprescutatives of A, deceased, a document 

was offered as evidence purporting to be a copy made by the deceased 
of an account furnished to him by the defendant, containing an 
entry of a payment of Rs. 5,000 by the deceased to the defendant, and 
the purchase therewith by the defendant of Company’s paper for the 
deceased. Held that by itself the document was inadmissible. 
2 Ind. Jur. N.S. 54. 0 

* (o) An admission by an occupier that the property was intersected by a public 

highway, or that a neighbour has a right of easement upon it, or that 
he was uot entitled to common of pasture in it, will be admissible only 
against himself and those who claim through him, and will not bind 
the landlord or a stranger. B, v. Bliss, 7 L.J.Q.B. 4 and Scholes v. 
Chadwicky 2 M. and R. 507 ; Tay, Ev., 10th Ed., S. 687, p, 487. V 

(p) The report of a Special Commissioner was held to be inadmissible as 
evidence, as it did no^ come within any provision of the Evidence Act 
which would make it admissible. 22 W.R. 231. W 

(4) Observations on the words would have exposed him,” in clause 3. 

** The words * would have exposed him ’ require some observation. They will 
no doubt be construed to mean * would have exposed him at the time- 
that the statement was made.’ It could never have been intended 
that a statement made after this risk had passed away, as, for example, 
after a suit for damages had become barred by limitation, or after the 
expiry of the two years within which proseontions for offences under 
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7, -** (3) When the statement is against the pecuniary or proprietary 
interest of the person making it, or when, if true, it*. damages.*' 

—{Concluded) . 

3.— INSTANCES OF DECLARATIONS AGAINST INTEREST 
HELD ADMISSIBLE AND INADMISSIBLE.— 

tho Indian Christian Marriage Act must be instituted (see S. 76. Act 
XV nf 187‘2), should be admitted, merely because, if made' some 
months or weeks earlier, it would have exposed the person makinp--' 
the statement to a criminal prosecution or to a civil suit for damages. 
This view has since been supported by the Calcutta High Court 
and is generally adopted by modern authorities.” Field’s Ev., 
6th Ed., p. 136. X 

S—**{4) When the statement gives the opinion of any such person, as 
to the existence of any public right, .arisen,** 

1.— GENERAL. 

,(1) Applicability of 8. 32, cl. 4. 

(a) S. 32, cl. 4 is not apidicahle to a case, where the evidence is required to prove 

a fact m issue, and not merely a relevant fact. 15 B. 565 (576 j. Y 

(b) Cl. 4, S. 32 would manifestly be inapplicable to a document purportirg to 

deal with the rights of a private individual as against the public, in 
which the interests of tho individual formed tho subjoct-mattor of cbo 
statement. 3 Boiu. L.R. 1^-25 B. 483 (441). Z 

( 2 ) Construction of ** right ” in cl. 4. 

Tho word “right” is qualified by tho word “public” in cl. 4, S. 32. J'er 
J. 6 C. 171 (180) (F.B.) Sec also under S. 48, infra. . A 

<3) Right, ** meaning and scope of. 

The word “ light” is used in cl. 1, S. 32, which deals with matters of public 
or general “right or custom,” as including tho.so properties only of 
an incorporeal nature, which, in legal phraseology, arc generally called 
“ rights,” more especially, as it is used in conjunction with tho word 
“ custom.” Per Garth, C.J. 6 C. 171 (186-7) (F.B.) See also under 
S. 48, tnfra. B 

(4) Ground of admissibility. 

The grounds on which declarations regarding public or general rights arc 
admissible are (a) death ; (6) necessity, ancient facts generally being 
incapable of direct proof ; and (c) the guarantee of truth furnished by 
the public nature of the rights, which is calculated to shut out 
individual bias and to make mis-statements impossible by subjecting 
them to frequent contradiction. ,Phip. Ev., 4th Ed., p. 272. C 

[5) Principle of necessity. 

(a) “ The necessity is here to be found in the general dearth of other satisfactory 
evidence of the desired fact, by reason of which we are thrown back 
upon reputation as a source of information. In the exceptions for 
land boundaries and customs, this necessity is found to exist where 
the matter is an ancient one, and thus living witnesses arc not to bo 
had. In the exceptions for character and marriage, tho necessity 
lie.s in the usual difficulty of obtaining other evidence than reputation.” 
Wigni. Ev., 1905 Ed., S. 1580, p. 1932. D 
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When the statement gives the opinion of any such person, as 

to the existence of any public right- .arisen. {Continued). 

1. — GENERAL. — {Continued). 

(b) The deolaratioiis of docoa.sed persons, who are supposed to have bad a 

personal knowledge of the facts, and to he quite disinterested persons, 
are admissible in evidence. In cases of general rights, depending upon 
immemorial usage, living witnesses can only speak of their own 
knowledge as to what has occurred in their own time ; and to supply 
the deficiency the law admits the declarations of deceased persons, 
Berkeley Peerage Case, 4 Camp. 415 ; Wigm. Ev., 1905 Ed., S. 1582, 
p. 1033 ; Tay. Ev., 10th Ed., S. 608. p. 413. E 

(c) The admissibility of the declarations of deceased persons in such cases is 

allowed, as these rights and liabilities are generally of ancient and 
obscurt) origin, and may bo acted upon only at distant intervals of 
time ; direct proof of their existence should not, therefore, he 
deiiiiinded. It. v. Bedfordshire^ 4 E. and H. 535 ; Wigm. Ev., 1905 
Ed., S. 1582, p. 10.33 ; Tay. Ev., 10th Ed., S. 608, p. 430. P 

(d) The fact sought to be proved being of too ancient a date to be proved by 

eye-witnesses, and not of a ebaractor to bo made a matter of public 
record, unless it could bo proved by tradition, there would seem to be 
no mode in which it could be established. Tt is a universal rule, 
founded upon necessity, that the best evidence, of which the nature 
tif the case admits, will bo always relevant. MeKiunun v. Bliss, 21 
N.Y. 218 ; Wigm. Ev., 1905 Ed., S. 1582, p. 1933. 0 

(<?) It must bo obvious that when the country becomes cleared and is in a 
state of improvement, it is often dillficult to trace the linos of a survey 
made in early times. The argument ex necessitate rei will, therefore, 
apply. Montqomiry y . Dic/id//, 2 Yoates 213; Wigm. Ev., 1905 Ed., 
S. 1582, p. 1933. H 

(/) Questions of boundary, after the lapse of many years, become of necessity 
questions of hearsay and reputation. For, boundaries are artificial, 
arbitrary, and often perishable; and, when a generation or two have 
passed away, they cannot be established by the testimony of eye- 
witnesses. Harriman v. Brown, 8 Leigh 7u7 ; Wigm. Ev., 1905 Ed., 
S. 1582, p. 1934. I 

(7) Reputation or hearsay, taken in connection with other evidence, is entitled 
to respect in cases of boundary, when the lapse of time is so great as 
to render it difficult, if not impossible, to prove the boundary by the 
existence of the primitive landmarks, or other evidence than that 
of hearsay. Daggett v. \)rilley, C Pia. 511; Wigm. Ev., 1905 Ed., 
S. 1582, p. 1934. J 

(G) Ciroumstantial guarantee of trustwopthinefis. 

(a) “The circumstances creating a fair trustworthiness aro found, when the 
topic is such that the facts are likely to have been generally inquired 
about and persons having personal knowledge have disclosed facts 
which have thus been discussed in the community ; and thus the 
community’s conclusion, if any has been formed, is likely to be a 
trustworthy one. This, under different conditions, is the common 
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When the statement gives the opinion of any such person, as 
to the existence of any pubtic right, .arisen.*'— (Continued). 

1.— aENEKAL.— (GWi/med!). 

ground of trustworthiness for rel^utation on land boundaries and 
customs, for events of general history, and for character and marriage. 
There is, therefore, on the whole, a certain underlying unity of,princi- 
pie for all the recognised uses of reputation.” Wigm. Ev., 1905 Ed., 
S. 1560, p. 1032. 

The principle on wliich the exception of reputation regarding public rights 
rests is this, -that the reputation can hardly exist without the 
concurrence of many parties interested to investigate the subject, and 
such concarrence is presumptive evidence of the existence of an 
ancient right, of which direct proof cannot be given in most oases. 
Wrijht v. Tatham, 7 A. and E. 353 ; Wigni. Ev., 1905 Ed., S. 1583, 
p. 19:35 ; Tay. Ev., 10th Ed., S. 608, p. 430. L 

(c) One exception to the hearsay rule is to be found in the case of public rights. 

There the general interest which belongs to the subject would lead to 
inimediiite contradiction from others, unless the statement jiroved 
were true ; and the public nature of the rights excludes the probability 
of individual bias and makes the sanction of an oath less necessary. 
Writjhi v. Tathavi^ 5 01. and F. 7*20 ; per Alderson, 13. Wigm. Ev., 1906 
Ed., S, 1583, p. 1935 ; see also Tay. Ev., 10th Ed., S. 608, p. 430. M 

(d) The admissibility of the deolaralions of deceased persons in such cases is 

sanctioned, because, with local matters wherein the community are 
uiicrestcd all persons living in the neighbourhood are likely to be 
acquainted ; because, common rights and liabilities being naturally 
talked of in public, what is dropped in conversation respecting them 
may be presumed to bo true ; because, conflicting interests would lead 
to contradiction from others, if the statements were false, and, thus, 
a trustworthy reputation may arise from the concurrence of many 
parties unconnected with each other, who are all interested in investi- 
gating the .subject. Pe*r Campbell, L.C.J. in, E. v. Bedfordshire^ 
4 E. and B. 635 ; Wigm. Ev., 1905 Ed., S. 1683, p. 1935. See also 
Tay. Ev., 10th Ed., S. 608, p. 4.30. N 

(e) The law doe.s not dispense with the sanction of an oath and the test of 
cross-examination as a pre-requisite for the admission of verbal testi- 
mony, unless it discovers in the nature of the case some other sanc- 
tion or test deemed equivalent for ascertaining the truth. The 
matters included in the class under consideration are such that many 
persons arc deemed cognisant of them and interested in their truth ; 
so that there is neither the ability nor the temptation to misrepresent 
that exists in other cases ; and the matters arc presumably the subject 
of frequent discussion and criticism, which accomplishes in a 
manner the purpose of a cross-examination. After passing such an 
ordeal, it is reasonably safe to accept the result as an established 
fact. Southwest School District v. Williams^ 48 Conn. 607 ; Wigm. 
Ev., 1905 Ed., S. 1583, p. 1935. 0 
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S, ■** (4) When the statement gives the opinion of any such person, as 
to the existence of any public right, .arisen,” -{Continued), 

1. — GENERAL. — [Continued). 

^7) Public and general rights. 

(а) *“ Public rights’ are those common to all members of the Stats, e.q., 

rights of highway and ferry, or of fishery in tidal rivers. ‘ General 
rights ’ h»re those affecting any considerable section of the community, 
e.fj., (questions as to the boundaries of a parish, or manor.'’ Phip. 
Rv., 4th Ed,, p. ‘273. See alsoTay. Ev., 10th Ed., S. 609, p. 430. P 

(б) Where a right of common for individuals, not for the community, was 

involved, the Court observed, “ Reputation is not adini.ssible in the 
case of such separate rig&ts, each being private, unless the proposition 
can be supported that, because there are niani/ such rights, the rights 
have a public character. VVe think this position cannot be maintain- 
ed. lb is impossible to say in such a case where the dividing point is. 
What is the number of rights which is to cause their nature to be 
changed and to give thorn a public character? The number of these 
private rights does not make thorn to be of a public nature. Pe?' 
Parke, B. Diinraoen v. Lleicelhjn, 13 Q.B. 809 ; Wigm. Ev., 1905 Ed., 
S. 1587,0. 1939 ; Phip. Ev., 4bh Ed., p. 273; Tay. Ev., 10th Ed., 
S. 614, p. 435. Q 

<(8) Test of public and general interest. 

The kind of interest which mu.sb bo involved is interest of a pecuniary nature, 
or an interest affecting the legal rights or liabilities of a community, 
Jl. V. Bedfordshire, 4 E. and B. 535 ; Phip. Ev., 4th Ed., p 272. 
See also Tay. Ev., 10 Pld., S. 615, p. 436. R 

(9) Distinction between public and private rights. 

(а) In TPiv/.s v. Parke, 1 M. and S. 689, decided shortly after Moi^ewood v. 

Wood, 14 blast 329, the argument was accepted that any fixed and 
arbitrary distinction between * public ’ and ‘ private ’ rights should be 
repudiated, and a floxiblc test be applied in each case, — this test being 
whether the matter affected the interests of a large number of persona. 
Wigm. Ev., 1905 Ed., S. 1587, p. 1939. Sec also Tay. Ev., 10th Ed., 
Ss. 609 and 613, pp, 430-1 and 433-4. S 

(б) Where a right of common was in issue, the Court observed, “ I take it that 

where the term ‘ public right ’ is used, it does not mean ‘ public ’ in 
the literal aonso, but is synonyrnou-s with ‘general,’ i.e., what concerns 
a multitude of persons.*’ Per Bayley, J. Weeks v. Sparkc, 1 M. and 
8. 690; Wigm. Ev.* 1905 Ed.. S. 1587, p. 1939 ; Tay. Ev., 10th Ed., 

S. 013, p. 433. T 

<(c) Where a right of common was in issue, the Court observed, “ Reputation- 
evideuco has been extended to other rights which strictly cannot be 
called public, such as manors, parishes, and a modus, vvhioh comes the 
nearest to this case. That, strictly speaking, is a private right, but 
has been considered as public, as regards the admissibility of this 
species of evidence, because, it affects a large number of occupiers 
within a district.” 'Per Dampier, J. \feeksv. Syarke, 1 M. & S. 690. 
Wigm. Ev., 1906 Ed., S. 1687, p. 1939. U 
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8. -‘*(4) When the statement gives the opinion of any such person, as 
to the existence of any public right, .arisen/* — (GonUnued). 

1. — GENEKAL. — [Gontmucd). 

(10) Instances of matters of public or general interest held admissible. 

(ci) Questions rogaidin;^ boundaries of a county, town, [jarish, manor, or 
hamlet. Nicliolls v. Parker, 11 East 331«. Y 

A 

(b) Proceedings agaiTist the lord of u manor for causing or permitting, the 

destruction of a sea-bank by which a royal castle was damaged'?^ 
Metcer v. Dennv, *2 Gh. 55‘J-GO. W 

(c) The existence of a right to tolls on a public road. BreU v. Beales^ M. and 

M. 41(3. X 

(d) A custom of electing the churchwardens of a parish. Berrtj v. Banner, Pea. 

R. m\. y 

(o) The question whether certain landowners were bourfd to repair a bridge or 
sea-wall. B. v. StiUon, 8 A. and K. 510. Z 

(f) A custom of descent in a manor. Dennc Spran, I T.R. 460. See Phip. 

Ev. , 4th Kd., pp. :277-8, and the other cases cited therein. See also 
Tay. 1*1 V., 10th Ed., S. 013, pp. 43*3-4. A 

(11) Private rights— Declarations inadmissible. 

The doclaratioiia of dcco.ised persons regarding private rights are irrelevant, 
bocauso these arc not likely to be so commonly or correctly known, and 
arc more likely to be misrepresented. Diinmvrn v. LUiveUyn, 15 (,j. 
B. 791. Phip. Ev,,4th Ed., p. 273: Wigm.Ev., 1905 Ed., S. 1587, 
p. 1039. B 

(12) Public right and private right identical— Right whether public or private— 
Declarations admissible- 

The declarations of deceased persons arc admissible, where the question is 
whether a right i.s public or private -11. v. Bliss, 7 A. andE. 559— or 
where the private right h identical with a public right — Thomas \\ 

* Jenkins, 0 A. and E. 525; Phip. Ev., llh Ed., p. 273. C 

(13) Instances of matters of a private nature held inadmissible. 

(rt) Questions regarding the boundaries between private estates. Clothier v. 

Chapman, 14 blast 331n. D- 

(5) The existence of a private right of way over a field. Reed v. Jackson^ 

1 East 355. E 

(r) Questions regarding the liability of the sheriff of a county or the corpora- 
tion of the city Lo oxocnte criminals. U. v. Antroons, 2 A. and E. 793. P 
(d) A custom of electing the master of a grammar school. Whiihnell v. Uar- 
tham, 1 Esp. 322. See also Tay. Ev., 10th Ed., S. 611, p. 435. See 
Phip. Ev., 4tli Ed., pp. 277-8 and the cases cited therein. G 

(14) Evidence of reputation upon private titles. 

“ Evidence of reputation upon general point‘d is receivable, because, all man- 
kind being interested, it is natural to suppose that they may bo con- 
versant with the subjects and that they .should discourse together about 
them, having all the same means of information. But how can this 
apply to private titles? How is it possible for strangers to know of 
what concerns only these private titles ?” Moremod v. Wood, 14 East, 
829, per Kenyon, L.C.J. Wigin. Ev., 1905 Ed., S. 1587, p. 1939 ; Tay. 
Ev., 10th Ed., S. 616, p. 437. K 
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8.--** (4) When the statement gives the opinion of any such person, as 
to the existence of any public right, ^arisen.** —(Continued), 

1. — GliNERAL. — (Concluded), 

(15) English and Indian Law. 

(a) “ A distinction has been drawn under English Law bctwo'iii. the meaning 

of the terms ‘public and general, * the former being applied to that 
* which concerns every member of the State, while the latter is limited 

^ ^ to a lesser, though still a considerable, portion of the community, as 

for example, to the persons living in a particular district or neigh- 
bourhood. In matters strictly public, reputation from any one has 
boon hold receivable, while in matter.s of general mteresL, the testimony 
of persons wiiolly unconnected with the plac i has boon regarded as 
inadmihsiule. So far a& adnussibilUy is conccniod, the Indian Act 
makes no distinction ; but in estinuiting the weight to bo allowed to 
the evidence in any particular case, it would make a wide dillerence 
whcLlier the statements were that of a person living in tne vicinity, 
and, tliereforc, likely to have inlonuatiou, or that of a person living at 
a distance and noc in the halnt of visiting the neighbourhood. In 
connection with this point, attoiitiou should he paid to the express 
words of the law — ‘ of the existence of which, ii it existed, he would 
have iieoii likely to bo aware.’ The Indian Evidence Act here follows 
the English Law. It was at one tune thought in Fnigland that proof 
of the exercise within the period of living niomory of the right claimed 
was a necessary preliminary to the admission of this evidence 
(see Crease v. Barrett, I C.Af. and R. t)iy) “ but that doctrine has Oeeii 
ot late years overruled, and it tinds no place in the Indian Evidence 
Act.” Field Ev., Gth Ed., pp. 1B6-7. I 

[b) The distinction between ‘ public ’ and ‘ goueral ’ is important m English 

Law, for -whcii the point in issue is of a ‘ pnulic ’ character, evidence 
regarding it froni any person is admissible, though he may have no 
specific moans of knowledge. In the case of ‘ general ’ rigUts, on the 
other hand, the declarant should have had compi^tont knowledge. 
But, as this clause requires a probability of knowledge in all cases, 
this distinction has no importance in India. In botli classes of rights, 
the light must have been one, of wuoso existence, if it existed, the 
declarant would have been likely to be aware. See A. V. and W. Ev., 
4th Ed., p. *211. ■ J' 

(IG) Distinction between evidence of reputation to establish and to disparage 
public right. 

Suit by Zemindar to recover certain hill traids of forest lands from Govern- 
ment. Certain ayakut accounts, made for revenue purposes to show 
the sources of revenue in each village and giving the limits of the vil- 
lages to w’hich they referred, were relied on by both i-he parties. The 
Court observed that it was not material that the Zemindar claimed 
the hills as his private property, for the real issue was ivhcther they 
wore State or private pcopercy, and held that no distinction could be 
drawn between the evidence of reputation to establish, and that to 
disparage, a public right, (Drink water v. Dorter, 7 C. and P. 181), 
and that on this point the Indian Evidence Act is in accordance 
with the rules accepted by the English Courts. (See S. 82, cl. 4). 
9 M. 285 (294). K, L 
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8,—** [4) When the statement selves the opinion of any such person, as 

to the existence of any public right . ^ arisen. ^'—(Continued)* 

•2. -CONDITIONS OF ADMISSIBILITY OF DECLAKA- 
TIONS AS TO PUBLIC HIOHr OR CUSTOM OR 
MATTERS OF GENERAL INTEREST. 

.(Ij General conditions of admissibility. * 

(a) The mutter to be pi-oved must Vkj ancient, i.e.i of a past generation. Tho^' 

custom, boundary, etc., must be either a former one, or, if it is still 
in t*::istence, its existence in a previous generatioj;^ must bo the sub- 
ject With which the rr-putation is coiicoriied ; 

{h) the reputation adduced must no lq-.8 he ancient, i.c., of a past generation ; 

(c) if the reputation is proved by meins of the reported statements of indi- 
viduals, the individuals, whose statements are reported, must be 
proved to be decoahcd. Wigrn. Kv., 1905 Kd., S. 1582, p. 1931. M 

(2) Reputation must pertain to questions of general interest only. 

(rt) FiVidoii'^e of reputation as to an exemption of the Sheriff of Chester county 
from oxocutiiig criminals being held to be imidmissiblo, the Court 
obsorvod that reputation was admitted whore a public interestt was 
coiicorned and that it could not soe how the public were interested 
in the (piesfcion, which sheriff was to perform the duty. R. v, 
Antrobus, 2 A. anu E. 793; Wigm. Ev., 1905 Fid., S. 168G, p. 1938. 
Soo also 72. v. Bedfordshire, 4 E. and B 535 ; per Campbell, 
cited ibid. See also Tay. Ev., 10th Ed., S. Gil, p. 435. N 

(b) Where the fact be prO‘"ed m a particular date, though connected inci- 

dentally with a public matter, it is easy to sec that it could not stand 
out as a salient fact for contemporaneous , criticism and discussion so 
as to furnish any guarantee of its correctness. Southmst School 
Distrv't V. \Yilliams^ 48 Conn. 5u7 ; Wigin. Plv., 1905 Ed., S. 158G, 
p. ms. 0 

Cc) The exception, as it originated in the English Courts, was confined to 
such boundaries as were matters of public concern, and was part of a 
larger exception to the rule. On questions respecting the existence 
of manors; manorial customs; customs of raining in particular 
districts; a parochial modus ; a boundary between counties, parishes 
or manors ; the limits of a town ; a right of common ; a prescriptive 
liability tD repair bridges ; the jurisdiction of certain Courts — matters 
in which the public Are concerned, as having a community of interest, 
from residing in one neighbourhood, or being entitled to the same 
privileges, or subject to the sapie liabilities, — common reputation 
and the declarations of deceased persons are received, if made, ante 
litem motam, by persons in a position to be properly cognizant of the 
facts. Robinson v. Dewhurst, 15 C.C.A. 4GG, 68 P’ed. 336; Wigm. Ev., 
1905 Ed., S. 1586, p. 1938. P 

(3) Reputation, meaninff of. 

Reputation is no other than the hearsay of those who may be supposed to have 
been acquainted with the fact, handed down from one to another. 
Iliffham v. Hidgway, 10 East 120 ; Wigm. Ev., 1905 Ed., S. 1584, 
p, 1935. Q 
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8^—** (4) When the statement gives the opinion of any such person, as 
tp the existence of any public right., arisen. ’^—(Continued). 

2.~C0NDITI0NS OP ADMISSIBILITY OP DECLARA- 
TIONS AS TO PUBLIC RIGHT OR CUSTOM OR 
MATTERS OP GENERAL INTEREST.— 

G) Reputation, not Individual assertion, admissible. 

(а) The declaration did not amount to a general reputation ; for, one person’s 

declaration of the existence of a fact cannot prove that the alloga- 
tiftn is gonerally reputed to be well-founded. Bender v. Pitecr, 27 
Pa. 3d5 ; Wigm. Ev., 1905 Ed., S. 1584, p. 193G. R 

t 

(б) The evidence is to be admitted from old persons of what they have heard 

other, persons, of the same Jioighbourhoods, who are decea.sed, say 
respecting the right. Weekfi v, Spar/.e, 1 M. and S. 680 ; Wigm. Ev., 
1905 Ed., S. 1584, p. 1935. S 


<5) Individual declarations should be the outcome of established reputation. 

(n) It must be proved that the declarations establishing the reputation, and 
the acts dona by the community in consequence, were the result of a 
received reputation. The principal use of evidence of this sort is to 
show that the act done, or declaration made, was not a new thought 
adapted to serve some particular occasion, but the outcome of a receiv- 
ed notion of the existence of a custom requiring the performance of the 
acts and accounting for or explaining it by such declaration. Such 
evidence should always be general. Moseley v. Davies^ 11 Price, 180; 
Wigm. Ev., 1905 Ed., S. 1584, p. 1936. T 

(6) The testimony of a deceased person that ho had planted a willow in a certain 
.spot to show whore the boundary had been of a way alleged to bo 
public was rejected, the Court observing, “Ho does not as&trt that he 
has heard old people say what was the public road ; but he plants a 
tree and asserts that the boundary of the road is at that point. It is 
the mere allegation of a fact by an individual, that is, he know it to be 
so from wh.itho had himself observed, and not from reputation.’’ H. 
v. Bliss^ 7 A. and E. 550 ; Wigm. Ev., 1906 Ed., S. 1584, p. 1936. Sec 
also Tay, Ev., 10th Ed., S. 617, pp. 437-8. U 

G) Reputation must be, not as to specific acts, but about the custom op right Itself. 

{a) “ A witness may be permitted to state what he has heard from dead persons 
respecting the reputation of the right ; but not to state facts of the 
exercise of it which the dead persons said they had seen.” Pea. Ev., 
13; Wigm. Ev., 1905 Ed., S. 1585, p. 1937. Y 

G) In admitting evidence of reputation from deceased persons as to a tithe 
payment, the Court observed, “ I take this to be the distinction as to 
evidence of reputation : if they confine it to the fact of payment, it 
would not be evidence ; unless the tradition that came with it was a 
reputation that had always been the case.” Harwood v, Sims, 
Wightw. 112. Per Macdonald, C. B, Wigm. Ev., 1906 Bid., S. 1685, 
p« 1987. See also Tay. Ev., 10th Ed., S. 617, p. 438. W 
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S. — “ (4) When the statement gives the opinion of any such person, as 
to the existence of any public right.. arisen.” — (Contimtcti). 

2.— CONDITIONS OF ADMISSIBILITY OF DEGLAKA- 
TIONS AS TO PUBLIC BIGHT OB CUSTOM OB 
MATTEitS OF GKNKKAL INTEUEST.— 

(c) Suoh hearsay evidence of general customs and the coiinnon repute about. 

them IS safe, because, if not true, it can be disproved by ocher evidence 
of the same kind. But, oven in these eases, hearsay is restricted tronf^ 
being cvideuco of particular facts , because, in such instances, although 
the evidence should ho falso, yet counter evidence c»uld not be expect- 
ed. Ch'rnt v. Litt. Sel. Cas., 8; Wigui. Ev., 1905 Ed., S. 1585, 

p. 1937. , X 

(d) It is a rule that evidence of reputation nm.st be confined to general matters 

and not touch particular facts, i.e., the act ol planting the vvillow, 

R, V. lihsa, 7 A. and E 550. Ver Coleridcfc, J. Wigm. Ev., 1905 Ed., 

S. 15S.-i, p. 1937. Y 

(c) Where tlio declarations not only negative a general right directly, but also 
do so indirectly, (as for instance, by setting up an inconsistent private 
claim, — Dr I II li water v. Poiter, 7 C\ and P. 181), they are admissible in 
evidence. Phip. Ev., 4th Ed., p. 271. See also Tay. Ev., 10th Ed., 
Ss. G18, 615 and 020, pp. 134, 436, 440. Z 

(/) To render declarations as to public rights admissible, they nuust concern the 
general right, and nob the particular facts which support or negative 
it. R. V. Rlis^, 7 A. and E. 550 ; Crease v. Barrett^ 1 (J.M. and R. 
919, 930 , 11. V. Benjer, 1 Mercer v. Denne, 2 Ch. 5G5 ; 

Phip. Ev., 4th Ed., p. 274. A 

((/) Whore a general right is indirectly ucgiitivcd by ail mention of it being 
omitted whore it might be rcasonabl> expected to be meiitionod, it 
« Will be held to be admissible. Edgar v. Fisheries Conims..^ 25 L.3.\N. 

S. 732 and Portland v. Hill, 2 Eq. 7G5 ; Phip. Plv., 4th Ed., p. 274. 
See aEo Tay. Ev., 10th Ed., S. G-20, p. 410. B 

(h) Evidence of wliat old persons had said concerning the boundaries of 
parishes and manors, though not as to particular facts or transactions,, 
was lield to be admissible. Nichvlls v. Parker, 14 East 331 ; Wigm. 
Ev., 1905 Ed., S. 1585, p. 1937 ; Tay. Ev., 10th Ed., S. G13, p. 434. C 

(7) Condition of admissibility ‘ Lis mota.’ 

(a) The declarations should have been made ante litem motavi, %.e., before the 
beginning of any controver.sy, and ft'ot simply before the commencement 
of any suit, involving the same subject matter. The operation of 
bias is thus excluded. Berkeley Peerage Case, 4 Camp. 401, 417 ; 
Phip. Ev., 4th Ed., p. 273. See also Wigm. Ev., 1905 Ed., S. 1588, 
p. 1942. D 

{h) Where the declarations are made after the commencement of the situation 
from which the controversy arises, they are admissible, if they are 
made before any dispute has actually sprung. Sheddeny. A.-G., 30 
L.J.P. 217 ; Phip. Ev., 4th Ed., p. 273. See also Tay. Ev.,, lOtU Ed., 

S. G29, pp. 446-7. K 
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When the statement gives the opinion of any such person, as 
to the existence of any public rights -arisen,*’ -{Continued), 

CONDITIONS OF ADMISSIBILITY OP DECLAKA- 
TIONS AS TO PUBLIC KIOHT OR CUSTOM OR 
MATTERS OF GENERAL INTEREST.— 

(8) Declarations made after dispute. 

(a) Where the declarations are made after a dispute springs up, they will be 
inadmissible, although the declarant might have no knowledge of the 
dispute, as that is a collateral matter which might be impossible to be 
prb\od. Berkeley Peeraije Case, 4 Camp. 401 and Shedden v. A.-^G., 
:30 Ij.J.P. 217 ; Phip. Kv., 4th Ed., p. 278. See also Tay. Ev., 10th 
Ed., S. 034, p. 450. » F 

(5) A declaration made subsequently to the commencement of the dispute will 
bo inadmispible, although it might have been fraudulently commenced 
with the view of excluding the declarations. Shedden \.A-G., 30 L. 
n.P. 217 ; Phip. Ev., 4th Ed., p. 273. G 

(c) Where the declarations are made after the dispute arises, they will be 
inadmis''ib]c, even though it might \nwo\\c di(f'erent inirtics, or relate 
to different i^foperty or claims. Phip. Ev., 4th Ed., p. 274, referi ing 
it) Tay. Ev., 10th Ed., S. 033, p. 449. H 

d) To render declarations inadmissible, as being post litem moiamat the time 
of their being made, there must bo not merely facts which may lead 
to a di.spute, but a Ih mota, or suit, or controversy preparatory to a 
suit, actually commenced, or dispute arisen, and that upon the very 
same pedigree or subject matter winch forms the question under 
litigation. Davies v. howndes, 12 E.J.fJ.P, 500; Tay. Ev,, 10th Ed., 
S. 029, pp. 440-7. I 

<9) Declarations made to prevent future disputes. 

Declarations as to the right will be relevant, though they may have been made 
for the express purpose of preventing future disputes. Ijcrl^eleij Peer-, 
age Casct 4 Camp. 401, 417 ; Monhtoii v. A.-G., 2 Russ, and M. 147 ; 
Brisco V. Doinad.\S A. and E. lOH , Shcddeii v. A.-U.y .30 L.J.P. 217 ; 
Phip. PjV., 4th Ed., p. 274. See also Tay. Ev., lOth Ed., S. 630, p. 415,J 

(10) Declarations after claim made, but finally abandoned. 

Declarations us to the right will be relevant, though they arc made after a claim 
had been asserted, but finally abandoned. Phip. Plv.,4thEd., p. 274. K 

(11) Declarations after non-contentious legal proceedings for same right. 

Declarations as to the right ai’o relevant, though they are made after the 
existence of non-eoutentious legal proceedings involving the same 
rights. Bnsco v. homax, 8 A. and E. 198 and Gc^ v. \fard, 7 E. 
and B. 509 ; Phip. Ev., 4th Ed., p. 274. L 

<12) Declarations after contentious legal proceedings. 

Declarations as to the right arc rolevaut, although they are made after the exist- 
ence of contentious legal proceedings, involving different rights, or 
even the same right, if only collaterally and not directly. Freeman v. 
Pkillipps, 4 M. and 8. 486 ; Devonshire v. Ncilly 2 L.R.I. 132, 166-7 ; 
Phip. Ev., 4th Ed., p. 274. See also Tay. Ev., 10th Ed., S. 632, 
pp. 448-9. M 
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8. **(4) When the statement gives the opinion of any such person, as 

to the existence of any public right.* arisen,** --[Continued). 

2.— CONDITIONS OF ADMISSIBILITY OF DECLAKA- 
TIONS AS TO PUBLIC BIGHT OB CUSTOM OB 
MATTEBS OF GENERAL INTEREST.— 

(13) Opinion in Judgment, whether made before controversy. 

Suit for perpetual iujuuctioii to restrain the defendants from importing into^ 
or selling in, Bombay or other parts of India a certain kind of watches!: 
A document, which purported to bo a certified copy of a judgment by 
a Swiss Court against one F. S. on the point in qucfttiori, was tendered 
in evidence, as an opinion as to a matter of public or general interest. 
Held, that it was not possibly to say that the statement of opinion in 
the judgment could, within the meaning of the concluding words of 
clause, be regarded as made before any controvec*sy as to such matter 
had arisen and that the clause was inapplicable. 25 B. 433 (441) — 3 
Bom. Tj.R. 1 (0). See also under S. 42, infra. N 

(14) Declarations in support of declarant's interest. 

(a) Where the declarations are made in direct support of a claim intended to 
DO made by the declarant, or otherwise obviously to subserve his own 
interest, they will not be relevant. Brocldcbank v. Thompson^ 2 Oh. 
344, 351-3 and Plant y. Taylor y 7 H. and N. 211 ; Phip. Ev., 4th Ed., 
p. 274. 0 

(5) But whore no dispute has occurred, or where no claim has boon contem- 
plated, the fact that the declarations tend to support the declarant's 
own title, or that the declarant stood, or believed he stood, in pari 
jure with the party who relies on them, goes to their weight only, and 
not to their relevancy, Doe v. Davies, 10 Q.B. 314 ; Dunraven v. 
Idewellyn, 15 Q.B. 791 ; Moseley v. Davies, 11 Price, 162 ; Phip. Ev., 
4th Ed,, p. 274. See also Tay. Ev., 10th Ed., S. 630, p. 440. P 

(15) Declarant must have knowledge as to what he declares. 

(a) The reputation, to be relevant, must have been formed among a class of 
persons who were in a position to have sound means of acquiring 
information and to make an intelligent contribution to its formation. 
Wigm. Ev., 1905 Ed., S. 1691, p. 1942. Q 

ib) Where, from the circumstances, it appears that the declaration is made 
otherwise than upon the declarant’s own knowledge, it will be rejected, 
even though it may relate to a public right. Devonshire v. Neill, 2 
L.R.1. 150, 160 : Phip. Ev., 4th Ed., p. 273. See also Tay. Ev., 10th 
Ed., S. 612, p. 433. R 

(c) The only evidence of reputation which was received was that from persons 
connected with the district, such evidence being confined to what old 
persons, who were in a bituation to know what these rights were, had 
been heard to say concerning them. WeeJes v. Sparke, 1 M. and S. 669, 
per LeBlano, J, Wigm. Ev., 1906 Ed., S. 1691, p. 1942. 
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8.— *‘{4) When the statement gives the opinion of any such person, as 
to the existence of any public right, .arisen.”— {Cuntir.ned). 

2.— CONDITIONS OF ADMISSIBILITY OF DEOLABA- 
TIONS AS TO PUBLIC BIGHT OR CUSTOM OR 
MATTERS OF GENERAL INTERE.ST.— (OwnfiwMed). 

(d) In cases of rights or customs which arc not, properly speaking, public, but' 

of a general nature and concern a. multitude of persons, it seems that 
hearsay evidence is not admissible, unless it is derived from persons 
acquainted with the neighbourhood. But, where the right is really 
puldic, a claim of highway for instance, in which all tho King’s 
subjects are interested, it seems difficult to say there ought to be any 
such limitation. Where all are concerned, reputation from any one is 
admissible ; but it woifld he almost worthless, unless it came from 
persons who were shown to have some means of knowledge, as by 
living ‘in the neighbourhood, or frequently using the road in dispute. 
CiedSj V. BanrJt, I C.M and R. i)2H; Wigm. K’v., U)05 Kd., S. 1691, 
p. 1943, T 

(e) An alleged suivey of the year 1G50 by a jur\ of the manor was held to be 

inadmissible in proof of a custom, tho Court observing, “ Tho question is 
wbeiher a jury of the manor are not presumed to be acquainted with its 
customs, so as to bring the case within the rule laid down in v. 

BarretV and answering it in the negative. Duke of Beaufort \. 
Smith, 4 Kxch. 4G7, 4(>9 ; Wigm. Ev., 1905 Kd., S. 1591, p. 1943. U 

(1C) Competency of declarant presumed in cases of public rights. 

But, where public rights come into question, all, being concerned, are pre- 
sumed to be competent, and the result is that the absence of peculiar 
means of knowledge affects the weight, and not the admissibility, of 
the evidence. Phip, Ev., 4th Kd., p. 273. See also Tay. Kv., 10th Kd., 
S. 609, p. 430. Y 

(17) But competency must be proved in casei of general rights. ^ 

Where “ general rights ” are in question, the competency of the declarants 
must be established. See Crease v. Barrett, 1 C.M.R. 928-9; Rogers 
V. Wood, 2 B. and A. 245; Devonshire y. Neill, 2 L.R.I. 159-60; 
Mercer v. Dennc, 2 Gb. 560 ; and Asshe ton’ Smith v. Owen, 75 L.J. 
Ch. pp. 188, 192 ; Phip. Ev., 4th Ed., p. 273. See also Tay. Fi\., 
10th Ed., Ss. 609 and 611, pp. 430 and 432. W 

(18) When competent knowledge will be presumed. 

Where the declarants have* been summoned as' witnesse.s in an ancient suit, 
competent knowledge will be presumed. Freeman v. Philhpps, 4 ^1. and 
S. 480; Phip. Ev„ 4th Ed., p, 279. See also Tay. Ev., 10th Ed., 
S. 612, p. 432. X 

(19) Proof of competency. 

In the case of declarations as to general rights, proof of the competency of the 
declarants may either be extrinsic, that is, by proof of residence in, or 
other ooimeotion with, the locality ; or, the circumstances under 
which the declarations were made may afford it (Freeman v. Phillips, 
4 M. and 8. 273, and Mercer v. DennCr 2 Ch. 560>. Phip. Ev., 4th Ed., 
p. 273. Y' 
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S.—‘‘{4) When the statement gives the opinion of any such person, as 

to the existence of any public right. .arisen.”— {Continued). 

2— CONDITIONS OF ADMISSIBILITY OF DECLAKA- 
TIONS AS TO PUBLIC EIGHT OR CUSTOM OR 
MATTERS OF GENERAL INTEREST.— 

(20) Identity of declarant to be proved. 

“ The identity of lIio dcolar.iut must also be established, and in the case of 
dof'ain(*iits, the si^niatures or handwriting must be proved ; unsigned*^ 
or uiuiufcheiiticatod docuiiionts, even though produced from proper 
custody rire iuadnuh.sible. {Devonshire v. Neilly 2 Jj.R.l. pp. 157-60).'“ 
Pliip. Kv., 4th Kd,, p. 273. Z 

(21) Corroboration, whether necessary for admissibility of declarations 

With regard tothi admissibility of docUrations as to pablia rights, there is no 
need to corroborate them by proof of the exercise of the right within 
living memory. Such matters affect their weight. Crea'^e v. Barrett, 

1 (J.M. and R. 311) ; Phip. Kv., 4th Ed., p, 274. A 

(22) Form of declarations. , 

(a) Tt is immaterial what torm the reputation takes. It may come in the 

shape of an individual’s as.sortions, if they genuinely purport to repre- 
sent a reputation, and many other forms can bo found in the decided 
oases. Wigm. Ev., 1905 Ed., S. 1592, p. 1943. See also Phip. 
Ev., 4th Ed., pp. 274, 275, 27C and 277. See alsoTay. Ev , 10th Ed., 
S. 621, p. 440 and farther on. B 

(b) Thi' official return of an assembly ot the tenants of a manor, reciting 

customs, fees, etc., was always regarded as amounting to a reputation 
among the teiiant.'J, and, therefore, admissiblCk See Goodwin v. Spray, 

^ I T.R. 47.4 and Beebe v. Parker, 5 P.H. J4; Wigrn, Ev., 1905 Ed., 

S. 1592, p. 1943. C 

(f) Old maps, so far as they h.ivo been used and resorted to by the community 
in dealing with the land, may be taken as containing the settled repu- 
tation of the community as to the correctness of the tenor of the map. 
See 11. V. Milton, 1 C. and K. frJ (where a map of parish boundaries 
made from the information given by an old man was offered). Wigm. 
Ev., 1905 Ed., 6. 1592, p. 1043. Sec also Tay. Ev., 10th Ed., S. 62*2, 
p. 44 1 . » D 

. (d) Old surveys, so far as they have been used and resorted to by the 
community m dealing with the Ihnd, maybe talcen as emtaining the 
^ettlcd reputation of the community as to the correctness of the 
survey. See Ihillen v. Michel ^ 4 Dow. 297 and Smith v. Plarl 
Brownlow, Jj.R. 2 Eq. 252 ; Wigm. Ev , 1905 Ed., S. 1592, p. 1943. E 

Je) Muniments of private titles, as for instance old deeds and leases, may, in a 
given ease, be good vehicles of reputation. Sasser v. Herring, 3 Dev. 
L. .342 : Plaxtoii v. Dare, 10 B. and C. 19 and Brett v. Beales, 1 M. 
and M. 480; Wigm. Ev., 1905 Ed., S. 1592, p. 3943. See also Tay. 
Ev., 10th Ed., S. 621, p. 440. F 
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2.^0<>W0IT«)Na or A>DMIB8t^IilT’K O®' B®C5aL>tBAr ' 
T£0]!|S» m TO riTBSilO; Bl^ip OB CiUSTCk&f QtB 
■^kUVUm OF OJfiMiEfUIi IMOTmEST.— 

A<lmiMlbUM^«(Jjidieiiad.9cnB M iepat«tlon< 

« A. diMroe- pf Ooul^t, was h^old to be inadaniasjiblG as evidoAOe of reputation ; 

tljte Court, observed, “ Here tbe persons aotiu^ Judges had no 
lBBQw]i 9 de^.o£ tUsffaot, i.e., the custoxwy rights. o| a^city, except what 
they denwed in thetoourae oi thiit p^rooeeding/’ Rogers v. Wood^ 2 B. 
an^Ad. Wigo*. Ev., 1905 Ed.. S. 1594, p. 1945. See alfioTay. 
Ee., loth Ed., d. m, p. i49. 0 

<»*> MmlflfflMtitsr of jttHHrial ovdli^ a* 

OlTKihreol sessions; madie by the j'ustioeaof tbapeaoetasseiiittble^in sessions, were 
adimtEed) as* evidsoeo ol rep«itai)io«i »a to> a loeal* oustom, because, 
though they were not proved to be residents in the county or hundred, 
they must, from thefuedbure ot thow lunotionsi aiane,, hft p^WMUHuid to. 
have suflicient kuowlodgo*with the subject to which their declarations 
pertain. Duke of Nema^th v. Braxtowe^ 4’B, and Ad. 279*. Wigm. 
BSV., 1905' Ed., 3. 1504, p. 194'5 ; Tay. EV., 10th Ed., 8. 610, p. 431. M 

(2^51. idmiaalhllltyi ot auiAKd a«. rei^uhatian. 

Vh» opioiou of an arbitrator as to a. bcKundary is formed, not upon his own 
knowledge, as declarations used, hy way of reputation generally are. 
JaJmns V. Rees, 10 A. and E. 155. Far Denman ^ I/vC.J. Wigm. Ev., 
1905 Ed., S, 1594, p. 1945. See also Tay. Ev., lObh Ed., 8. 624, p. 442.1 
{V&l Hatfative reputation. 

An assertion may be made<by silonce^ and* the abseticaof a repu^ioii^ thMt isv 
the fact that no men in the locality had ever heard of the right, 
ouatom, or boundary, being as alleged, should be admissibla as a nega- 
tive reputation, Wigm. Ev,, 1906 Ed., 8*. 1595, p. 1945, referring to 
DHnkivater v. Porter, 2 0. and R. 182 and Aingle^ey v. liatherton, 
lOM. and W. 239^. J 

<97) Reputation of events of historyt when admissible. 

(а) Historical facts of general and public notoriety may indeed be proved by 

reputation, and that reputation may be established by hisborical wort^ 
ol hnowiRb oharaoter and aeooraoy. Bat evkUttoe of tlKki sort is oon- 
toied tp oseesv wl»er«h from ther nadsm o4 tha ttonsaotiona, or the 
reuiiobonese ot too pertodf, or bhe puhlio andr genereA reception of the 
farts, m jus<» foundsddott is laid for general conRdenco. Morris v. 
Demee, 7 Fet. 558 ; Wigna. IROb'Ed., S. 1598, p, 1946. K 

(б) The statements of historii^nsof established merit are from necessity received 

as evidence of facts to which- they rehitoi restriobeid to touts of a^pciiblito 
and general nature. Boyc^dus v. Trinity Churchy 4 Sandf. Qh. 724 ; 
Wigm. Ev., 1905 Hd., S. 1698*, p. 1947. t 

(c> BiUeh evidence is only admissible to prove facts of a general and public 
ntoure^ and not thoap vihioh concern individuals^ and mere local 
Opmm^nlUes. BCiatory is admissible only to prove history, that is, 
suoh taots aa^ being; of intarest to a wlu^a peo|^e, are osually 
inoovporatoi in & gfmeiail ystory of state or nation. McKinnon v. 
BK««. 91 : Wifw. St., tOQt, jid.. S. 1«98, yi. 1017. M 

9886-:~^79 
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8.’—**(4) When the statement gives tbe opinion of any such person, as 
to the existence of any public right . . arisen. ’(Continued). 

2.— CONDITIOISS OF ADMISSIBILITY OFDECLARA- 
TIONS AS TO PUBJjIC RIGHT OB CUSTOM OR 
MATTERS OF GENERAL INTERS ST.~(Cowimwed).% 

((I) jWhore, in order to prove the boundary between two counties, Brecon and 
Glamorgan, Nichoirs History of Brecknockshire was offered in evi- 
dence, the Court observed, “ This is a history of Brecknockshire. The^ 
wriLor of that history probably had the same interest in enlarging the 
boundaries of the county as any othor inhabitant of it. It is not like 
a general history of Wales, 1 shall not receive it.*’ A'naws v. (Jettimj, 

() C. and 586 ; Wigrn. Ev., 1905 Ed., S. 1598, p 1947, remarking 
that “ the fault of this decision is that it scorns to proceed upon the 
principle that local interest excludes reputation,” a principle that is 
repudiated. Sec also Tay. Ev., 10th Ed., S. 1785, p. 1289. N 

(38) Admissibility of Jury’s verdiot as reputation. 

« 

The verdict of a jury was oiico held to amount to a reputation, but it was 
finally received, not under the reputation eiiccption, or as hearsay at 
all under any exception, but as a ‘ verbal act,’ that is, not as a testi- 
nionial assertion, but as an act of possession in the course of the 
exercise of a public right by the people of the neighbourhood. The 
history of the developinout of the final doctrine is traced infra. See 
Wigm. Ev,, 1905 Ed., S irm, pp. 1943-4. See also Tay. Ev., 
10th Ed., S. 624, p. 442 0 

(29) The verdict of a Jury is admissibls as reputation. 

Reputation would have been evidence a.s to the right of way in this case ; a 
fortiori, the finding of twelve persons upon their oaths. Heed v. 
Jackson, 1 East, 357 ; Wigm. Ev., 1905 Ed., S. 1693, p. 1944. See, 
also, the learned professor’s criticism on the sime page. See also 
Tay. Ev., JOth. Ed., S. 624, p. 443 P 

(80) But Jury's verdict represented neighbourhood reputation. 

In a certain case, the Court in reply to the citation of earlier cases observed : 

“ That was when the jury was summoned de vicineto, and their 
functions were ‘less limited than at present. '* Pirn v. Curell.6'M. 
and W. 254 ; Wigm. Ev,, 1905 Ed., 8. 1593, pp. 1944. Sec also Tay. 
Ev., lOfch Ed., S. 624, pp. 442-3. Q 

(31) Jury’s verdict only a sort of reputation. 

It is not reputation ; but it is as good as reputation. It is difficult to say that 
a verdict can be admitted as reputation evidence, for, a jury are sum- 
moned from the body of the county at large, and are not themselves 
likely to bo conversant with the matter. Yet, where a matter has 
been before a jury, the verdict is generally given in evidence as a sort 
of reputation. It is not precisely ovidouce of reputation. Briscos, 
homax. 8 A. and E. 211 ; Wigm. Ev., 1905 Ed., S. 1693, p. 1944. See 
also Tay. Ev., 10th Ed., S. 624, pp. 442-3. R 
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8.~“ {4) When the statement gives the opinion of any such person, as 
to the existence of any public right.. arisen, ’’—{Continmd). 

‘4.— Conditions of admissibility of declara- 
TION8 AS to public RIGHT OR CUSTOM OR 
#[ATTERS OF GENERAL INTEREST.— (Cojic/Miferf). 

(82) Jury's verdict admissible not as reputation but as a verbal act.” 

Such evidence, admissible in cases in which evidence of reputation is received, 
is not itself, in any proper sense, evidence of reputation. It really 
stands upon a higher and a larger principle, especially in cases like 
th^ present, of prescription ; it comes under the description of res gesta 
and of declarations accompanying acts. The elloot of this evidence is 
extremely strong to establish a state of possession and enjoyment. 
Neill V. Devonshire, LrR. H App. Oas. 147; Wigm. Kv., 1905 Ed., 
S. 1593, pp. 1944-6. See also Tay. Ev., 10th Pld., S. 624, p. 443. B 

^.—INSTANCES OF DECLARATIONS REGARDING 
PUBLIC RIGHTS AND CUSTOMS HELD ADMISSIBLE 
AND INADMISSIBLE. 

(1) Declarations held admissible. 

* (a) Where the custom of a manor was in question, the declarations of deceased 

tenants of the manor, or even of mere residents in it, are relevant. 
Dunravenv. Llewelliju, 16 Q.B. 791; Phip. Ev,, 4th Ed., p. 378; 
Tay. Ev,, 10th Ed., S. 605, p. 431. 

(6) The question being as to a mining custom, the declarations made by de- 
ceased owners of the surface are admissible, “for they wore more likely 
to become adventurers than persons living at a distance.” Crease v. 
Barrett, 1 G.M. and R. 919 ; Phip. Ev., 4th Ed., p. 278 ; Stepb. Dig., 
7th Ed., Art. 80, p. 42. (j 

(c) Where the boundaries between two manors were in issue, former non-con- 

tontious proceeding.8 on the joint petition of previous owners of the 
two manors, who stated that boundary disputes would probably arise, 
wore hold to bo iidmissiblo. Brisco v. Lomax, 8 A. and E. 198 ; Phip. 
Ev., 4th Ed., p, 279. See also Tay. Ev., 10th Ed,, S. 613, p. 434. Y 

(d) Depositions, iii an ancient suit to have the pos-session of a fishery as be- 

tween two private claimants decided, are relevant iu a subsequent suit 
involving the right of the public as against the descendants of one of 
such claimants, D. of Dei^onshire v. Neill, 2L.R. Ir. 132 ; Phip. Ev. 
4th Ed., p. 279. W 

(«j) The question was, what was the mode of assessment of a customary fine. 
^ Depositions in an ancient suit against a previous lord, in which only 

the amount of the fifle, aud not its mode of assessment, was iu issue, 
were held to be admissible, the hs mota being different. Freeman v. 
Phillipps, 4 M. aud S. 486; Phip. Ev., 4th Ed., p. 279; Tay. Bv., 10th 
Ed., S. 632, p. 449. X 

(/) A right of common being in issue, the declarations of deceased manor ten- 
ants, that they possessed unlimited right of common, but for the sake 
of convenience had consented to use it in a restricted manner, were 
held to be relevant to prove the general right, and to negative a presorip- 
tioD for the restricted one. Chapman v. Cotolan, IS East. 10; Phip, 
Ev., 4th Ed,, p. 280. See also Tay. Ev., 10th Ed., S. 612, p, 432. Y 
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-"i^WtututhtatmteoMatgivea Um opMaaoimajit amA person, a* 
ta Mw axlMtancao^aay pabUe atglU.-aelaan, 

a.— INSaANKaiS 0 ¥ DEOLARATIONS EJl&ABDING 
UBiiJC RIGHTS AND CUSTOMS HELD ADMISSXBCLE 
AND INADMISSIBLE.— (Oo«/tni«(?). 

(<7) Ou the question whether a landing place was public or private pro^cty, 
the declarations of ancient deceased persons, that it was the private 
landing place of the party and his ancestors, were held to be relevant. * 
Drinkwaier v. Vorter^ 7 C. and P. 181; Tay. Rv., 10th Rd., S. 620, 
p. 440, and Pbip. Rv,, 4th Rd., p. 279. t Z 

(/t) Ail ancient leoiSQ* granted by a. former lord, where the boundaries of a 
in^or were de^'ribed, was held to be admissible in. evidence. Doe v. 
y/iiUoQff>>ht 6> Kx. 601 and v. BeaUe^ M. andM. 416 ; Phip. Ev., 
4th Kd., p. 280 ; Tay. Rv., 10th Ed., 8. 621, p/44Q. Jl 

(t) An o^: chnrohwarden’s assessment is admissible evidence of reputation that 
the land is within the padah* PtoXoiLv. /)arc, 10 B. and C. 17 ; 
Wigm. Ev., 1905 Ed., S. 1592, p. 1943 ; Phip. Ev., 4tb Ed., p. 276. B 

(ji) Decrees m Chancery bietweeu other parties, concerning the same lands, 
were held to be admissible in.evidence, to show the character in which 
the possessor enjf^ed the^laz^s,^ Davies v. Loicndes,. Bing. N.G. 606; 
:%ted in U 0. 747, rejfnriwj in 6 1. A. 30. C 

(iir) Where the boundary of a farm was in question, and its identity with the 
hamlet? boundary being testified to, reputation as to the hamlet- 
boundary was admitted.; the Court observing, “The objection comes 
to this, that evidence shall not be given as to the boundary of a 
hamlet in the same mode as on other occasions, because the proof is 
in the particular case only subsidiary. But 1 never heard that a fact 

* was not to be proved in the same manner when subsidiary as when it is 
the very mutter in issue.** Per Coleridge^ J. Thomas ^r, Jenkins, 

6 A. and E. 526; Wigm. Ev., 1905 Ed., S. 1587. p. 1941; Tay, 
Rv., 10th Ed., S. 614, p. 436. D 

(ly 8uit by a /reraindar to recover certain hill tracts of forest land from 
Cloverument Certain accounts, called ayakut accounts, were relied 
on as coatAiiiii\g statement^of boundaries and furnishing proof of the 
inclusion of the disputed tracts in the /.emindari limits, or in the 
limits of Oovernment villages. But, because no. evidence , wa.s 
produced' to show for what purpose, by whom, and in what 
oiroumstattces those accounts v^ore prepared and what guarantee 
eiiatod to ensure their accuracy, tbo Court below refused to accept 
them, as evidence of, reputation. Held that, inasmuch as these 
accounts were, from time to time, prepared for administmtive 
pmepoaea by vjLUage of&qecsi they were admissible aa evidence of 
regttMion, pjx>vided thoy wore produced from proper onstody and 
otjMfWfsa sttfi¥>m»t4y proved* to^be gfiauuie,.and, being to some extent 
public ;4ooum^itta» tbovgh juot^of groah iseight, except in relation to 
the pumKusMor whiehy they vipra apeoiaUy pmpmd>> they were not to 
be^alhxghlher.dlgreghid 9.M. 986(8981^ B 
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8,— INSTANCES OP DBCLAEATI0N8 RBOABBING 
PUBLIC RIGHTS AND CUSTOMS HELD ADMISSIBLE 
AND INADMISSIBLE.— (Ooa/iimttfd). 

(2) Iiratano^B of declarations held inadmissible. 

(a) Where the question was, whether, oooordiug to the custom or caste usage 
o! the Kadwa Kunbi caste of Ahmedabad, the adojption by a widow is 
foij^bidden without the express consent of her husband, a statement 
was admitted in evidence, under S. 32 (4), in the Court below, signed 
by several hundred witnesses, to the effect that a widow of the Kadwa 
Kunbi caste cannot adopt, without the express aulihonty of her 
husbqnd, that Court apparently considering that it would be 
unreasonable to oblige the plaintiff to incur the expense of procuring 
the attendance of the witnesses. Held that the section wa.s not 
applicable to a case of this kind, w'horc the evidence was required to 
prove a fact in issue and not merely a relevant fact, and that the 
statement was, therefore, inadmi-isiblte tc proTfe the cuiddm as alleged. 
16 B. 666 (5T9). F 

{t) A letter of the Collector containing a Summary of the statements by 
l^emindats for information of the Board of Reveilue in a dispute as to 
tho right of inheritance to a zemindary in the sh'fne district, ia not 
admissible as evidence, and, if received, could not be safely relied 
upon as affording clear and unambiguous proof of the existence of an 
ancient and invariable custom of succession in the district. 17 
W.R 553 (654)- 14 M.l.A. 570(638) -12 B.L.R. 396 (P.C.). & 

(c) Where the defendant claimed a prescriptive right of digging stones on the 

waste of a lord, as annexed to his estate, and the Jorfl adduced evidence 
of reputation to disprove the existence of such right, the Court was 
equally divided 6n its admissibitity. Mdrewood v. East, 

mn; Tay. Ev., lOth Ed., S. 615, p. 136; Wigfn. Kv., 1906 Ed., 
fi. 1687, p. 1939. H 

(d) The boundaries of a county being in dispute, the declarations of deceased 

law officers and dignitaries of ttie Crown, who bad no personal knowl- 
edge of the matter, except what they derived from an irregular judicial 
Inquiry, were held to he inadmissible. Hu{f 0 rsy, f^ood, 2 B. and Ad. 
245 ; Phip. Ev., 4th Ed., p. ^8. Bee also Tay. Ev,, 10th Ed., S. 611, 
p. 432. I 

(s) Whore depositions were made in answer to an information by the Attorney- 
General agAinst the*lora of a manor for causing the destruction of a 
seA-bank and so injuring a iroyal oastle, they were rejected, competent 
knowledge by the deponents hot being either imputable from the 
oiroUmstances, or proved aliunde, kercer v. Denne^ 2 Ch. 659-60; 
IPhip. fiv., 46li Ed., p. ; Tay. Ev., 10th Ed., S. 617, p. 438. d 

(/) On the question whether a read Was w publio road; the statement of a 
deoeased person that he planted a willow, Whioh was still standing, to 
ahow wbecethehoandary of the road origiiinilly was; when he was a boj, 
was held to he haadmimiUe m evidence. R, v. Bfftis, 7 A. and B. 650; 
Bteph. Big., 7th Ed., Art. 30, p. Thy. 10th Ed., S. 617, 
p. 488. K 
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When the statement gives the opinion of any such person, as 
to the existence of any public right., arisen,' ^--[Continued). 

8.— INSTANCES OF DECLAKATIONS REGARDING 
PUBLIC BIGHTS AND CUSTOMS HELD ADMISSIBLE 
AND INADMISSIBLE.— 

((?) A. right of common in a manor was under dispute. The declarations of 
deceased manor tenants, during a prior, though irregular, inquiry, as to 
the right wore rejected, as being ^ost litevi mutam. Richards v. 
Bassett, 10 B. and G. 667 ; Phip. Ev.. 4th Ed., p.‘279 ; Tay Kv., 10th 
‘ Ed., S. 614, p. 4.35. L 

c 

(h) The declarations of deceased tenants of a manor tliat the commons belong 

to the tenants unstinted, who have always enjoyed the same at a yearly 
rent of 336. 4d.” were held to be inadmissible in disputes as to a right of 
common. Grease v. Barrett, 1 C.M. and R. 919 : Phip. Ev., 4th Ed., 
p. 280. M 

(i) The question being whether a town extended to a certain spot, the declara- 

tions of deceased inhabitants, that there were houses formerly on that 
spot, were hold to bo inadmissible in evidence. Ireland v. Powclf, Pea. 
Ev., 10; Phip. Ev., 4th Ed., p. 280; Tay. Ev., 10th Ed,, S. 617, 
p. 438. N 

(j) The statement of a deceased steward as to the existence of an old lease 

dosnribing the boundary of a manor and an entry in his books purport- 
ing to state the gist of the lease, wore held to be inadmissible, as being 
reputation, not of the boundaries, but of the contents of the lease, i.e., 
of a particular fact. Doc v. Wittcomb, 6 Ex. 601 ; Phip. Plv., 4th 
Ed,, p. 280 0 

4A:) A map of the county, republished with corrections and additions in 1766 by 
the sons of K, from a map published l)y K thirty years before, who 
then made an accurate survey of the entire county, was held to be 
inadmissible, the later editors, not having been proved to have per-sonal 
knowledge, nor to be connected with the district, so that such knowledge 
might be presumed. Hammond v. Bradsirecl, 10 Ex. 390; Phip. Ev., 
4th Ed,, p. 281 ; Tay. Ev., 10th Ed., S. 622, p. 441 and Wigm". Ev., 
1905 Ed., S. 1591, p. 1942. p 

(3) Few examples in Indian cases. 

(fl) The Indian decided cases furnish few examples. Illustration (i) is taken 
from those parts of the country in which the village system still exists; 
it has long died out, if it ever perfectly existed, in Lower Bengal. 
Public rights or customs are little understood ; and the order of the 
Government or of the executive head of a district is often accepted as 
conclusive concerning them. In large zemindaries, questions, how- 
ever, occasionally arise somewhat analogous to those which occur in 
manors in England, such for example as the zemindar’s right to take 
dues on the sale of trees— 1 N.W.P. 139— or to receive one-fourth of 
Che sale-proceeds in cases of involuntary sale, as in execution— 3 
(2 ?) N.W.P, 204— or in case of a house sold privately— 6 A. 47.” Field 
Bv., 6th Ed., p. 188. n 
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8^—** (4) When the statement gives the opinion of any such petson, as 
to the existence of any puhtic right*. arisen, 

3.— INSTANCES OF DECLARATIONS REGARDING 
PUBLIC RIGHTS AND CUSTOMS HELD ADMISSIBLE 
AND INADMISSIBLE.— 

• (6) A claim for zomicdari duos iu respect of the sale of garden trees ought not 

to be allowed on mere usage alone, but it should also be enquired into 
whether such dues were recognised and recorded in the settlement 
papers as required by Reg. VII of 1822, S. 9 and TX of 1825, S. 9. 
Vifhere the settlement papers are destroyed and not forthcoming, the 
contents, iu respect of the dues claimed, may be ascertained by the 
other best evidence procTirable. 1 Agra 139. R 

(c) Where a s^le took place in execution of a decree, and it was proved that by 

custom the /.omindar’s right extended to one-fourth of the sale pro- 
ceeds, whore the sale was involuntary, held that the zemindar had a 
right to recover the fourth share of the proceeds from the judgment- 
creditor, who, in truth, reserved the sale price. The zemindar’s right 
attached to the sale proceeds and was a prior charge upon them. 
2 Agra, Part IT, ‘204. 8 

(d) Where a house m a village is privately sold, proof of a custom in virtue of 

which the zemindar of the village gets one-fourth of the purchase- 
money on that occasion, is not proof of aaimilar custom with regard to 
sales in execution of decrees. G A. 47 (48) (P.B.). T 

(4) Reputation admissible for or against Crown and ordinary party. 

Evidence afforded by the declarations of deceased persons having competent 
knowlodgo, mado ante litem motam, and admissible in proof of ancient 
rights of a public or general nature — which is usually included under 
the terra “ Roputatiem”-— is admissible for or against the Grown, as 
well as an ordinary party. /!.— G. v. Emerson. 1891, A. C.*649. Phip. 
Ev., 4th Ed., p. 272. Soe also Ros. Or. Ev., 1.3th Ed., p. 26, for 
further ca.sea. U 

(5) Proof of custom when admissible. 

S. 32, cl. 4, permits proof to be given of a statement of a deceased person that, 
m his family or iu the sub-division of the caste to which he belonged, 
such and such a custom obtained, of the existence of which that person 
would have been likely to be aware, but it does not permit evidence to 
be given of a statement by such a person that, on a particular occasion, 
the custom was followed, or of a statement of particular facts, such as, 
that a man died iu a state of separation, or, that a daughter survived 
her parents. 8 O.C. 94 (104). V 

(6) Pact! forming the grounds of the opinion of deceased person regarding custom. 

Where it was contended that, where the opinion of a deceased person as to the 
existence of a castum is admissible under cl. 4 of S. 32 of the Act, any 
facts related by him, which constitute an instance of a succession 
according to that custom, might be proved as the grounds of his opinion, 
the Court observed, Obviously, it cannot be assumed that facts related 
by a deceased person constituting a succession according to the custom 
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3.— lUffiTANCSS^Sr iMSClL'ASlATiONS K®®AR©a«(J 
PUSLrC MGHVS AND ^CUSTOMS HELD ADMISSIBLE 
A'ND INADMISSIBLE.— ((5o»cZM<I«(i). 

were tftiat pefH<m*B refteovis for ^believiiag ^eit 'ettoh n e«lBtotn eSiistod, 

fi^d We do not e. single witness hi Idle «ease has said that 

a ■person, bow deceased, rioted to htm an iwfftaiice, or instances, 

of snooesaion according to ithe cnstdm as alleged, and stated that the 

ooeurrdnoe ^at rnstwaec, or libose inetanoes, was bis reasi>Ti for 

'bdKe\*il!rg thfl;t‘sudh a ottstoin existed.’* 6 0;C. ^4 (tOV). W 

« 

^7) HearBiiy evidence regarding particular instanocB of application of cuBtom— 
Aelevanoy. 

Where a witness upcaks to facts, which occurred in his own Jife-tinie, in his own 
family, village, or neighbourhood^ after be emeeged from childhood, it 
may be presumed ^hat he is testifying to his own knowledge ; but 
when he speaks of instances of the application of the custom, or parti- 
cular facts which occurred before he was born and he does not give the 
source of his information, it cannot be presumed that be is repeating 
KffoB'tttfMiion aogmred 4«otn his liitber, or grand-laBlifeff, or come other 
tpetsetif «dio would 4ie Mkoly to ba^lMCn aware >of the facts. 8 O.C. 94 
(106). X 

(8) Opinion regarding family oastom from a living witness and itB grounds. 

It is adntrsiiible evidenee 'for a ^ritne^ 4o atdte Iris o^plmiiori wn iftie 

(eiistonce of a family custom and to state, as the grounds of ihe latter 
opinion, information derived from deeeasod persons. The weight of 
Che^evideuee immidd^end on the position and ohacaoterof the witness 
tcod of the tpersone on whose statemanis he has formed his opinion. 

* But i tymnet he the ^exp^essieti of indepeodeiit opinion, based on hear- 
sOy^ and liot mere 'repetition of bewrsay. 37j|62) (P.C.) ; died in 

8 O.C. 94 (108). Y 

9 and W, — ‘* C/auses S and 6 nfS. S2,^* 

1.— ©ENiEBAl.. 

(1,) Hoope idf el. S. 32. 

i4f) Under cl. 5 olB. 32 of the Evidence Act, proof may he gi^dn of the statement 
of a deceased person whioh relates to the existence of a relationship by 
btood, marriage, or adc^tion between persons as ‘to whose relationship 
hy blood, marriage or adoption tBe person mahing 'the statement had 
special means of knowledge, and when €be e^tatement was mode before 
the question in dispute was raised. 8 O.C. 94 (lt)0). Z 

M <6,01 4^ Ewidcaee Aot, evidence of etatemmita xuade hy 

deceased persons are relevant, when they relate to the existence of any 
v^l)t'tfcmship between persons os to Vitlvtionsl^ person 

making the vts^tement^s spbcidl InfcwMge, and when the 

totement was madebetem '^desiibniii'lliiiimteWaB raised. For 
lihiB^ui^Ose, and to thte extent, ^df'decBtlBed relatives^ and 

jsefviints and ijdfunt&dts, fahrily wre 28 A. 07 (dl> 

*27t.A.mt2hl)(f».y A 
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(c) “The statement declared to be relevant by the 5<%) daitee 46 4k 'sMcMnobit 
(velatiog to *tho eaietenee-ef 4uvy -leelatioiMh^p •between pevsoxie alive or 
dead i^e langaage in^fles «o restriotien), ati to whose relationship 
Jbfae ^person making the etatament has ^cial ineans of knowledge.’* 

* Fidd Kv., 6th Ed., p. 1.39. B 

(tt) Bt has heeia by the Ottlcuitta and Madras High <Douit8 and by Mr. 
'Bpankie in -tflris Court, that this diatiise 4s not iimitod, as in the 
corfosponding THie in hiOghind fflee 'Haines v. Gtdhrie, 13 Q.B.D. 818) » 
ito^ea8es in whieh 4he (|uestion 4n ^dispute 4s )the<eMi»tence of a particular 
rehjrtion«di-lp between ‘ 00 ^‘iiai'ti ipeiwoes, btft 'applies ^«o to cases in which 
the question is, when mtih a 'F«M>ionship bogan. 8 O.G. 94 (103), 
referr-Cug to liO C. 768 ; 24 C. 265 ; 25 M. 163 and SlG. 265 (Oudh). C 

^4^ Sub'S. 5 of 8. 32 does not relate to .statements made by interested parties 
in denial, in the oourso of litigation, of pedigrees set up by the opposite 
parties. 9 A. 467 (469, 470). D 

(/) 8. S2iof the Act, wdiioh would laakc the statemonts in a pedigree relevant, 

* only ^applies whore the atataments ure made by a person who is dead or 

•oanuot ho lound oc has become iuoapable 'of giving evidence or whose 
attendanoe ooBuot be proouoed wihhwat'QU amount *of delay or expenses 
wbodh, under -the oirotrauetaucee of the «case, .afpears to the Court 
tUMieasomibk). Bom. L.E. '942 (944)4P.4D.)«5C.W.N. 49. E 

(p) Therefore, a pedigree, where there is no evidence to that effect, is irrelevant, 
27 l.A. 183=2 Bom. L.K. 942W5»C.W;N.'49'fP.'C.). t 

t(h) B. 32 IS wide enough to include the family prieet, among persons who can 
be said to have special means of knowledge as to the relationship 
between the members of a family. In construing a section of an Act 
in this country, the words are to be considered with referehce to the 
language used, and not with reference to any supposed analogy to the 
Kuglifih Law. 4 C.L.R. 173 (174). ^ fl 

(^) Effect of B. 82, ol. S. 

The effect of the section is to make a statement, made by a deceased person, 
relating to the existence of any relationship by blood, marnago, or 
adoption, adi»i6eible,'to prove 'the facts contained in the statements on 
24 C. 265== 1 J0.W.N. 270. H 

(8) fividcMCd^f cuctOHii Hinder n|. '5^4)141. .82. 

•d. 44ier <dl. '6 S. d2<hf the fCtViiBctide jistotijBcb the admission of 
bearowy ctilNAce'AipMQ due qcestdon, iWbdthet laj^tidulac person surviv- 
ed or tbto^uestiOn, wfaerbher^a 'team waa, at the time of his 

death, joint with, or separate ^r 6 m, c^ber *meihbers of his family ; nor 
•end Che :gcc«(tidB ^ elm ^eipbi'km oif 41 idebeasodlpoinioa, ws^ 'tiM dOuEt- 
^cRice of a dastom, evmi if staled 40 a tvitaesB, ba, toBfcndi, proved 
4Uiddr'tillal>ie<nkm. 8<0^. 04<<dB8<4^ rtfUi^rihg Ho m C. 758 ; 34 C. 365; 
mu. A653^h)>; mC^k. ; OiO A. 1 (P.O); 33 A- 

m I^A. 217 , andHaincs 

V. 18 Q.^.D. 818 and Hauvood v. 5itiis, d Wight. 113 (169). I 

ag35-.^80 
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Act 1 of 1872 (INDIAN EVIDENCE ACT). 

9 and 10.— ** Clauses 5 and 6 of S. 32.'’— -{Continued) • 

1.— GENERAL.— , 

(4) Scope of cl. 6. S. 32. 

(o) 01, 6 of S. 82 m^ikos ontrioa made by deceased persons evidence on questions 
of relationship, blood, marriage, or adoption, where the deceased person 
had some special means of knowledge. 17 C. 849 (851). ^ J 

(b) That snb-section makes a statement admissible, when it relates to the exist- 

ence of any relationship by blood, marriage, or adoption between 
jferstjns deceased, and is made in any will or deed relating to the affairs 
of the Uraily, to which any such deceased persot belonged, or in any 
family pedigree, or upon any tombstone, family portrait, or other 
thing in which such statononts are usually made, and when such 
statement was made before the question in dispute was raised. 
9 0. 6.1.T (014). • K 

(c) But a document purporting, on the face of it, to ba a statement of relation- 

ship between a deceased person and a living person is not embraced by 
the terms of this provision. 9 C. G13 (614). L 

(d) “ The statement provided for by the sixth clause is a statement relating to 

the existence of relationship botwoeii deceased persons only. It is not 
necessary that it should have been made by a person who had Special 
mean.s of knowledge, but it must bo contained in a will or deed 
relating to the affairs of the family to which any such deceased person 
belonged, or in a family pedigree, or upon a tombstone, family portrait 
or other thing on which such statements are usually made.” Field 
Ev., 6th Ed., p. 139. M 

(5) Coodition of admissibility under cl. 6, S. 32. 

“The relationship, with which the statement is hero concerned, must be 
relationship betwficn persons deceased, and must also bo contained in 
a will or deed relating to the affairs of the family to which any such 
deceased person beknigod, or iii some family pedigree, or upon some 
tombstone, family portrait, or other thing ou which such statements 
are usually made. Bibles, prayer books, mi-ssals, almanacs among 
ChriJ-tiins, and livoroscopcs amot^g Hindus are examples of other things 
oiz which such stat-nnents are usually made.” Field Fa’., 6th Ed., 
p. 142. N 

(6) Ground on which special means of knowledge is not essential under ol. 6of 
S. 32. 

“01.6 of S. 32 doc.s riot deal with the question by Avhom the statement 
is to bo made ; nor does it require that it should have boon made by a 
person who had special means of knowledge, possibly on the ground 
that it IS improbable that any person would insert in a solemn deed, 
will, dfc,, any matter the truth of which he did not know, or had not 
satisfactorily ascertained ; but states that it must be contained in the 
documoiita or other material things therein mentioned.” See A. A. and 
W. Ev., 4fch Ed., pp. 216-7. 0 

/7) Whether statement should have been made by a relative under cl. 6. 

“ There is nothing in the clause of the Indian Act, now under notice, which 
requires that the statement in any of the things therein mentioned 
should have been made by a relative, or, indeed, which requires it to 
be shown at all by whom the statement was made.” Field Ev., 6th Ed., 
p. 142. P 
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9 and Clauses S and 6 of S. 32. ''—{Continued). 

l.~ GENERAL. — {Continued). 

(8) Kind of things admissible under ol. 6. 

Besides the documents and other material things mentioned in the sixth 
clause, family bibles, coffin plates, mural tablets, hatchments, rings, 
armorial bearings and the like amongst Christians, and horoscopes 
among Hindus are examples of other documents and things on which 
such statements are usually made.” See A. A. and W. Kv,, 4th Ed., 
p. 217 ■ Sec also S. G5, cl. (d), in/m, and S. 3 definition of “ document,** 
su^ra. See also Field Ev., 6tli Ed., p. 143. Q 

(9) English and Indian Law— 6th clause—Extent of admissibility. 

“ So far as the sixth clause is concerned, there is no restriction on admissibility. 

It is improbable that any person would insert in a solemn deed, will, 
etc., any matter, the truth of which he did not know, nr had not 
satisfactorily ascertained,” Field Kv., 6th Ed., p. 141. R 

(10) Marriage,'* meaning of. 

The word “ marriage,” in cl. 5, S. 32 of the Indian Evidence Act, will include a 
muta marriage, as such a marriage is recognised as lawful by the law 
governing the shia sect of the Mahomedana and not only a permanent 
marriage. 2 0.0. 115 (123); overruled by the Privy Council in 
25 A. 236-33 I. A. 94. S 

(11) “Controversy,” meaning of. 

The expression ** coutrovorhy” does not merely mean an existing suit. Moukton 
V. 2 Ku.ss* and M. 168 (161) ; Ros. Or. Kv., 13th Ed., p. 26. T 

(12) Statements made under the clause to bo cautiously received. 

Though the statements mentioned in S. 32, cl. 5, Evidence Act, may be strong 
evidence, they are always liable to the objection that the persons 
making them are not subject to cross-examiD.ttion, and, hence, their 
.statements should bo received with caution, especially so'^wheii the 
persons making thorn could not have had any very certain knowledge of 
the m.attcrs .'iboiit which they made the statements. (1882). Sangravi 
Sinqfh V. Uajam Bai, D.C.R. Part X, 65. U 

(13) Illustration (I i— Importance. 

rUustration (/) to S. 32 would bo material in cases of pedigree ; but the rulo 
which admits hearsay evidence in pedigree cases is confined to the 
proof of the pedigree, and docs not apply to proof of the facts which 
constitute a pedigree, such as birth, death, and marriage, when they 
have to be proved for other purposes, (See Haines v. Ouihrie, L.R. 13 
Q.B.D. 818 . 13 C. ^2 (43); but, see, 20 C. 758. Y 

(14) Grounds of admissibility of declarations as to pedigree. 

The reasons which render declaration.s as to pedigree relevant are : —(a) death ; 
(b) necessity, such investigations generally involving remote facts of 
family history whioh few only know and which are not capable of' 
direct proof ; and (o) the peculiar means of knowledge and absence of 
interest to misrepresent on the part of the persons who made the decla- 
rations, members of the family having the greatest interest in seeking, 
the best oppoctunities of obtaining, and the least motives for falsifying, 
information on suob subjects. Phip. Ev., 4th Ed., p. 984. W 
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9rai# Cimu9en3 €(f S. 8^J'-i<3<onHmted). 

1. “GENERAL. — iConiinned). 

(15) The neoessity principle. 

( aV Prowi the wjoegfliliy of tbe thing, the deohiratokwis of »i«n%ors of the family 
iu matters of pedigme are generally admitted, the rejection of which 
woaid often be tbe Tcjection of all the evidence that could be .offered. 
Ib matters dt pedigtee., it being wnpossibk to prove, by living witness- 
oR, the relalioQshiipB of paet gerrorationa, tl»e declarations of deceased 
mem’bers of the family are admitted/’ Berkeley Peerage Case, 4 Camp . 
409 ; Wigm. Ev., 1905 Kd., *8. 1481, p. Ifill. # X 

(5) Courts of law ace obliged in casos of this kind to depart from the ordinary 
rules of evidence, as it would bo impossible to establish descents accord- 
ing to the strict rules by which contracts arc established and subjects 
of property regulated, by requiring the facts' from the mouth of the 
witness who has the Icnowledgo of them. In oases of pedigree, there- 
fore, recourse is had to a secondary sort of evidence,— the best the 
nature of the subject will admit, cstablirihirrg Iftie AfiBcentffom the 
only sources that cati be had.” \\, Yeung, 13 Ves 140 ; Wigm. 

Bv., 390S Bd., 6. 1481, p. 1841. Y 

(«) “ Evidence afforded by thre declarations of deceased persems on questions of 
pedigree are sometimes the only evidence ava^ilable. Traditional decla- 
rations become the best evidence sometimes, when ^oso who know the 
fact in que.stiou are no more.” Eisenhrd v. Clvm, TiG N.Y. 652 ; Wigm. 
Ev., 1906 Ed., S. 1481, p. 1841, Z 

(d) “ i>eclaratioM8 on questions of pedigree axe relevant on the ground of neces- 

sity. For, as in enquiries regarding relationship or descent, facts 
must frequently he proved that happened long before the trial and 
known only to a few persons, the strict observance in such cases of 
the rules against the admissibility of hearsay evidence would defeat 
the ends of justice.” Fidkermi v. Mvlrncs, 117 E.S. 389 ; Wigm. Ev., 
1905 Ed., S. 1481, p. 1841. A 

(e) In pedigree cases, hearsay evidence is admitted upon the ground of nooessity, 

or the great difficulty, and sometimes the impossibility, of proving 
remote facts of such kind by living witnesses, there being no lie iiiota 
or other interest to affect tbe oredibffity of their declalralnons. Ellicott 
V. Pearl, !MJ Pet. 484 ; Wigm. Er,, 1908 Ed., B* 1481, p. 1841. B 

(/) This exception to the general rule had its oirigin in the necessity of the 
case. The contention is that there is no necessity for a husband’s 
declatrations regarding tbe marriage, there being a party to the alleged 
marriagb, viz., the wife, living competent to Wtify. This objee- 
tion arises from a misapprehension of the role. Such declarations are 
not held to be admissible or inadmissible aeaoi:diiig to the ^leeessity of 
the particular case ; but by the established rule of law, which, though 
said to have its origin in necessity, is universal in its application. 
Graujord v. Blackbiirn, 17 ^d. 64 ; Wigm, Ev., 1906 Ed., S. 1481, 
p. 1843, 0 

(16) OtroniiiBtadrtlal 

< 1 ^ »« OspolatnAkma te fiitmily, desoriptkmg in wiiB,#saeriptioi]B tipon menu- 
'm«n^, ideser^biom in Bibles «iiiA %ooM, all are admitted 

npoa tbe piffticiple jtbat they Ave tbe aaterhl elffteiat)s of a party, who 
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must know the truth, and who speaks upon an ocoasioa when his mind 
stands in an emm position, without any temptation to exceed or fall 
short of the truth.” VfhiUlocUe v. Bakeft, 13 Ves. 514 ; Wigpa, Ev., 
1905 Ed., S. 1482, p. 1843; see also Tay. Bv., 10th Ed., 8. 028, p. 446. 
Pter Mdo’n, L.O. Prof. Wigmoce sa3r« that Lord Eldon’s utterances 
have * become the classical passage on the sub^t.' See also Roa, Cr. 
F^r., 13th. Ed., p. 20. D 

(6) "The admission of hearsay evidence of the declasatioua of the deooascd 
peraftns in matters of pedigree is an exooption to the general law of 
evidence ; and it has ever been received with a degree of jealoosy, 
because the opposite party has had no opportunity of cross-examining 
the persons by whom the declarations are supposed to have boon made. 
But dodlarations, to be receivable in evidonce, must have been the 
natural effusions of the mind of the party making them, and must 
have been made on an occasion in which his mind stood in an oven 
position, without any attempt to exceed or fall short of the truth.” 
Berkeley Peerage CcLse^ 4 Camp. 406, 409; 420; per Wood^ B. Wigm. 
Ev., 19C6 Bd., B. 1482, p. 1844. E 

(o) “ If the entry bo the ordinary act of a man in the ordinary oourse of life, 
without interest or particular motive, this, as the spontaneous effusion 
of his own mind, may bo looked at without suspicion and received 
without objection. Such is the contemporaneous entry in a family 
Bible, by a father, of the birth of a child.” Berkeley Peerage Case, 4 
Camp. 400. 409, 420; pec kJldon, L.O. Wigm. Ev.. 1905 Ed., S. 1482, 
p. 1844. p 

Whecc the relator had. no interest to aeeve^ and these is no ground for 
supposing, that his mind stood otherwise thau evern upon the subject, 
wo may reasonably suppose that ho neither stops short nor goes 
beyond the limits of truth in his spontaneous declarations rjspcoting 
his relations and the state of^ his family.” Berkeley Peerage Case, 4 
Oamiv 406,. 409, 420 ; Wigm. Bv., 1905 Ed,. 8* 1482, p. 1844. Per 
Lawrence, J, G 

(e) Lt IS natural fur persons to talk of thoir own situations and of their 
families. The evidence is in its nature of an unsuspicious kind ; it is 
generally brought from remote times, when no qpiestion was depending 
or even thought of, and when no purpose wpuld apparently bo 
anawered,” H, v. Kriswell, 3 T.R. 720; Wigm. Ev,. 1905* B^d., 
8. 1482, p. 1843- H 

2.-OON£>mONS UNDtiK WHICH DECLABATIONS 
RHGA RUING RELATIONSHIP. ETC.. WILL RE 
ADMISSIBLE 

(1| Bn^Uth Md Indliui Law, dlft«MB«a Mvaei*. 

'TlH. Iww oC indta regarding tfae adnussibiiitjr of the statements of deceased 
persone, teUsting toldw asisteBoe of any relationdlip by blood, marriage, 
os adepdkmt iS' dffRtnot from the law of Bngland'. 34 0. 366 (368) 
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2 .— CONDITIONS UNDEK WHICH DICCDARAITONS 
REGARDING RELATIONSHIP, ETC., WILL BE 
ADMISSIBLE. — [Gontimied). 

(^) Condition of admissibility— Legltimati relationship— English Law. 

(а) J^eclariUions aro rolovant on questions of pedigrea, only froin persons 

legitimately eonnectod by blood with the family in question, or from 
the husbands or wives, whether the rnairifigo be subsisting or not, of 
such persons. See Phip. Kv., 4th Kd., p. 285. See also Tay. Rv., 
10th Kd., S. G35, p. 451, infra. , J 

(б) The admission of hearsay evidence is confined to such hearsay as emanates 

from persons who were de ^ure related by blood or marriage to the 
family in question, and who may, thereforo, be considered to have had 
the greatest interest in seeking, the best opf^ortunity for obtaining, 
and the least motive for falsifying any information regarding the 
matter. Tay. Kv., 10th Ed., S. 635, p. 451, referring to Johnson v. 
Lawson, 2 Bing. 86; Creaso v. Barrett, 4 L.J. Ex. 297 and other cases 
cited therein. K 

(c) “According to English Law, a certain degree of relationship is necessary in 

order to make such statements admissible, and statemeifts of 
illegitimate children, accordingly, have been rejected. Brirna facie 
ovidenoo of legitimacy is sulhciont to let in the statement of a 
declarant.” Hitchins v. Eardley, 2 P. and M. 248.” See Cun. Ev., 
10th Ed., p. 168. See also Tay. Ev., 10th Ed., S. 636, p. 452. L 

(d) Declarations are not relevant on questions of pedigree, if they come from 

more relatives of the husbands or wives of persons legitimately 
connected by blood v\ith the family in question. Shrewsbury Peerage, 

7 H.L.G. p. 23 ; Phip. Ev., 4th Ed , p. 285. See also Tay. Ev., 10th 
Ed., S, G36, p. 452. Sec also Wigm. Ev., 1905 Ed., S. 1489, p. 1862.M 

(e) Declarations respecting matters of pedigree will not be admissible in 

evidence, if they should proceed from friends, servants, or neighbours 
of the family. Johnson v. Laxoson, 2 Bing. 86; Phip. Ev., 4th Ed., 
p. 286 ; Hos. Grim. Ev., I'^th Ed., p. 26 ; Tay. Ev., 10th Ed., S. 636, 
p. 451 and Wigm. Ev., 1905 Ed., S. 1487, p. 1851. N 

(/) Declarations of one who had been a housekeeper in the family for 24 years 
were rejected, the Court observing, “ Evidence of that kind must be 
subject to limitation, otherwise, it would bo a source of great uncer- 
tainty ; and tBe limitation hitherto pursued, namely, the continiDg 
such evidence to the declarations of rolations of the family, affords 
a rule, at once certain and intelligible. If the admissibility of such 
evidence were not so resirained, vfc would, on every occasion, before the 
testimony could be admitted, have to enter upon a long inquiry as to 
the degree of intimacy or confidence that subsisted between the party 
and the deceased declarant.” Johnson v. Lawson, 2 Bing. 86 ; Wigm. 
Ev., 1905 Ed., S. 1487, p. 1851. But see the learned professor’s criti- 
cism thereon and the case cited infra, 0 

(g) The testimony of the member of a family that an old body-servant, now 
deceased, had returned from Africa and told them of the death there 
of his master, an explorer, the ancestor in question, was held to be 
admissible, and the Court remarked that “There is, therefore, no 
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9 and 10.— “ Clauses S and 6 ot S. S2. "—(Continued). 

2.— CONDITIONS UNDEJi WHICH DECLARATIONS 
REGARDING RELATIONSHIP, ETC., WMLL BE 
ADMISSIBLE. — {Continued) 

improbability in the servant’s relation which seems to have been credit- 
ed at the time and ever since, and after fifty years parties are relieved 

^ from the necessities of attempting to account for him. No better 

evidence i would be required than the account brought back by hie 
faithful SDrvaiit to his family, and accredited by them and by the 
Government which employed him.*' Doe Auldjo, 5 U.C.Q.B. 176 ; 
Wi^n. Rv.. 1905 Kd., S. 1487, p. 1851. P 

(2a) Declarations ot family solicitor. 

Declarations are not rehivant on questions of pedigree, if they proceed from the 
family solicitor. Re Palmes, 1901 W.N 146 ; Phip. Ev., 4th Ed., 

p..‘28'). Q 

(26) Presumption as to the kind of relative meant. 

Where a competent deceased declarant has stated that .njnlher person is his 
rolativo, the presumption will be that he meant a legitimate relative. 
Smith V. TebhiU, L.ll. 1 P D. 354 , T4iip, Kv., 4th Ed., p. 285. R 

■ 

(2c) Declarations of deceased uncle as to nephew's illegitimacy. 

Where a deceased uncle had stated tbao his nephew was jllcgitimate, his 
declarations were held to be inadmissible, as they legally concerned a 
stranger, though in /oef related. Crispin v, Doghoni^ 32 L.J.P. and 
M. 109 ; Plant v. Taghr, 7 If. and N. 211 ; Fhip. Ev., 41h Ed., p. 286 
and 'Pay. Ev., 10th Ed., S. 636, p. 452. R 

(2d) Deceased parent’s declarations as to child’s illegitimacy. 

Where a deceased parent states that his child is illegitimate, his declarations 
not only do not concern a relative, but also, as the ground of the child’s 
illegitimacy might be non-access during marriage, they might contra, 
vone the rule against the bastardising of issue. ^Murray v. Milner, 
12 Ch. I). 845 (849) ; Phip.Ev., 4th Ed., p. 285. Sec also Tay. Ev.! 
10th Ed., S. 637. p. 453. T 

(2c) Declarations of father impeaching validity of his marriage. 

Where a father impeached the validity of his marriage, and thus indirectly 
attempted to prove the illegitimacy of bis child, or where ho alleged 
that the child’s birth preceded his marriage, his declarations have been 
held to be admissible. Goodright v. Moss, Cowp. 592 ; Payne v. 

20 T.L.R. 203 ; Phip. Ev., 4th Ed., p. 285. See also Tay, 
Ev., 10th Ed., S. 637^ p. 458, U 

(2/) Deceased husband’s declarations as to wife’s illegitimacy. 

The declarations of a deceased husband regarding the illegitimacy of his wife 
wore held to be admissible. Voxrles v. Young, 13 Yes. 140 and Doe v. 
i/anis?/, R. and M. 297 ; Phip. Ev., 4th Ed,, p. 285. See also Tay. 
Ev.. 10th Ed., S. 633, p. 458. Y 

(2(/) Deelarations of illegitimate members. 

(a) In England, the declaration of an illegitimate member of a family would 
not bo admissible in pedigree cases,— Whitley Stokes, Vol. II, p. 028.W 
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(A) Where d^ecefiecd reliat^QS' mi»kie d^oluratioiiS) they are entirely 

itMbdnvissiblc' to- prove trhc'CondhHon o^ their family, ae a bastard, being 
the son of nobody, has no relatives. Doe y\ BartotVi 2 M. and R. 28 
and’ Ooe v. Davies, 10* Q;B. 814; Phip; f5v., 4tlr Rd., p. 286. See 
also-Tay. Ev., 10th Rd., 9. 63G, p. 462. X 

(2fe) DeolarationB as to deolapant'S own- Hle^tlmaey-. » 

Where a deceased person made atatcmeivtfr ahotiit lUMi thoy, 

were held to be relevant, hoth for or agp.iDst persons claiming his 
estate, and, generally, as being, declarations against pecuniary or 
proprietary interest. lie Pcrton, 53 L.T. TOY. But, ace Haslam v. 
Cron, 19 W.R. 0G8. See Phip. Rv., 4th Kd., p. 286. See also Tay. Rv., 
10th Ed., 8. 637, p. 468: IP 


D«8l«rftlloii6 of poraose of MM by maifrioge. 

“ Oonaanguinity, or affinity by blood, therefore, is not necessary, and fqy this 
obviQa8ii»«»a]i, th«»t eapanty by madjoiiiigedatiBoira liMly^ to Wiatpfinedt: 
of the. staAa of the family of which he ig become a member> than a 
r<datioa who is. only distantly connected by bJood,r as by frequent 
oouversation the formea may hear the particulars and characters of 
branobas of thie family long since dead.*' Doo- v, liandall, 2 Moo. 
and P. 25 : Wigpi. Rv.. IpOS^Ed., 8. 1489,. p. 1860. 2 

(8) Condition of admisaibWiy- Wfietboi* yelaldoiitirfy. 

(o| Whereas, under the English Law, a certain degree of reltrtiOnshipis neces- 
sary for the admissibility of a person's statements as to tbo existence 

* of relationship between persons, under the Indian Law, the existence 
of any special means of knowledge, on the part of the person making 
the statement, will render it admissible. See Ffbld Ev., 6th Ed., 
pp. 139 and 140. A 

(5) 'Under the present section, the existence of any special means of knowl- 
edge on the part of the- person making the stnitemeiii mlh render it 
ad'missible.” See Chw. Rv., KWlh'Rd'w, p. 168; B 

{c\ In fndila, the statements made by sesva^itsy frieadR, and neighbours, as to 
relatiotisbip, and staiteiaants made by a deceased person aBserting his 
own illegitimacy, would be admaasiUle. How doubtful this is in 
Flngland, ace Tay. Rv., 10th Ed., S. 637- p. 482. Whitley Stokes, 
Vol. II, p. 828*. C 

(d^ ^ ThA> 4»7tb seotion of the repealedi Act, {XX of 1856 )h rescinded the English 
nito Tegaqdtiig/ the admissibility of declam, tious of illegitimate members 
of a family and admitted^ the deeleu^icnev. only of such persons, 
but also of persons who, though not related by blood or marriage, were 
yet intimately acquainted with the members^and state oHbe hrmiiyi 
We Ihtter poetioii« of* tbie seeiion*- wouldf haM^ iuelliMi servants, 
friendir, and* neighbem^, wlios are oxeludeB nvidsr titoe Bnglisb Law. 
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9 and W.--** Clauses S and 6 of S. 32,”— [Continued). 

2._gONDITIONS UNDER' WHICH DECLARATIONS 
REGARDING RELATIONSHIP, ETC.. WILL BE 
ADMISSIBLE.— (Cowtoz/erf . 

The propriety of the extension of the rule, at least to illegitimate 
members of the family, cannot be doubted, having regard to domestic 
relations in the East ; and the whole section was a strong instance of 
the tendency of modern reform, which, making admission the rule, 
and exclusion the exception, leaves it to the Court to estimate the 
weight to be allowed to particular kinds of evidence in individual 
casfes.” See Field Ev,, Gth hid., p. D 

(e) In India, the English rule has been rescinded since 1855. On this point, 
the Evidence Act (S. 32, cl. 5) merely requires that the declarant has 
special means of knowledge of the relationship, and that the 
statement was made before the q<iestion in dispute was raised, 
Whitley Stokes, Vol. IT, p. 828. See also A. A. and W. Ev., 4th Ed., 
p. 219 and Field Ev., Gth Ed., p. 130. £ 

(/) Under the English Law, on matters of pedigree, the declarations must be 
confined to such facts as are immediately connected with the question 
of pedigree, and declarations as to independent facts from which the 
date of genealogical event may be inferred, are rejected. But illustra- 
tion (6) to S, 32 appears to be in conflict with the rule laid down 
above. See Haines v. Guthrie, L.R, 3 Q.B.I). 819, and 20 0. 758 (7G1), 
w’hero the English case is not followed, p 

(g) Where it was contended that the law of England regarding the admissi- 

bility of the statements of deceased per.sons in regard to a party’s date 
of birth is the same as the law of India, the Court observed that, when 
the Evidence Act was passed in thi.s country, this question of hearsay 
evidence was not so definitely settled as it is now, that some of the 
text books supported the contention, that hearsay evidence was 
admissible to prove the date of birth, and that, looking at illustrations 
[k to m) of S. 32, such a statement was relevant. 20 C. 768 (7G2), 
{Haines v. Guthrie, L.R. 3 Q.B.L). 819, not F). 0 

(h) The law in India with reference to the admissibility of statements of 

deceased persons relating to the existence of any relationship by blood, 
marriage, or adoption, is different from the law of England, and the 
effect of the section is to make a statement, made by suoh a person, 
relating to the existence of such relationship, admissible to prove the 
facts contained in the statement on any issue. *4 0. 265 (268-9). H 


(i) “ This argument that a doceased person could know of his own illegitimacy 
only from information received from others and that, a bastard being 
a filius nullius and having no relations, the hearsay must have been 
derived from strangers, and is, hence, inadmissible, has no application 
in India, where the hearsay, not only of relations, but, also, of 
strangers, if they have had special moans of knowledge, is adnilissible. 
There would appear to be little doubt, therefore, that the statement of 
a deceased person asserting his oimh illegitimacy is relevant against 
strangers under the Indian Evidence .Act/* See Field Ev., 6th Ed., 


p. 140. 
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9 and tO.—" Ctauses S and 6 of S. 32.” -{Continued). 

2.— CONDITIONS UNDER WHICH DECLARATIONS 
REGARDING RELATIONSHIP, ETC., WILL BE 
ADMISSIBLE. — {Continued). 

{j) Evidence of Rtatiemonfcs made by a deceased family priest, regarding the 
relationship of the members of the family, is admissible, under S. 32, 
cl. f), of the Evidence Act. 4 C.L.R. IT.'i (174). • J 

iS-a) Statement as to age of one member of a family by another deceased 
member. 

t 

Where a statement regarding the age of the plaintiff was made by his sister, 
held that it was admissible in evidence after her death, under S, 32, 
cl. 5 of the Evidence Act, the^ato of birth being the commencement of 
a relationship by blood, and, therefore, relating to the existence of such 
relationship within the meaning of the section. 25 M. 183, following 
20 C. 758. K 

(4) Person, claiming as illegitimate son, to establish his paternity. 

A person, claiming as an illegitimate son, must establish his alleged paternity, 
like any other disputed question of relationship, and can roly upon 
statements of deceased persons, under 8. 32, cl. 5, for opinion expressed 
by conduct under S, 50 of the Evidence Act, and also upon such pre- 
sumptions of fact as may be warranted by the evidence. 27 M. 32 
(34.5). L 


<$) English Law— Personal knowledge, whether necessary. 

(n) Under English Law, it is not essential that the declarant should have bad 
personal knowledge of the matters stated ; else, the chief object in 
relaxing the hearsay rule would bo defeated, as most family information 
is procurable at second-hand only. Phip. Ev., 4tli Ed., p. 286. See also 
Tay. Ev., 10th Ed., S. 639, p. 453. H 

(^) Under the English Law, it is enough if the declarant’s information is 
obtained from other relatives, or from general family repute, or even 
simply from “what ho ha.s heard,” provided such “hearsay upon 

hearsay” is not directly derived from strangers. Sheddenv. A. G. 

and Patrick, 30 L.J.P. and M. 217 ; Lovat Peerage^ 10 Ap. Ca. 763 ; 
Phip, Ev., 4th Ed., p. 286 and Tay. Ev., 10th Ed.. 8. 639, p. 463. N 

(c) “ It was not the opinion of Lord Mansfield, or of any Judge, that tradi- 
tion, generally, is evidence even of pedigree. The tradition must be 
from persons having such a connection with a party to whom it relates 
that it is natural and likely from Iheir domestio habits and connec- 
tions that they are speaking the truth and that they could not be 
mistaken.” Whitelwke v. Baker, 13 Ves. 614; Wigm, Ev., 1906 Ed., 
8. 1486, p. 1848. 0 

<d) “ General rights are naturally talked of in the neighbourhood and family 
transactions among the relations of the parties. Therefore, what is 
thus dropped in conversation upon suoh subjects may be presumed to 
be true.” Berkeley Peerage Case, 4 Camp. 416 ; Wigm. Ev., 1906 Ed., 
S. 1486, p. 1848. p 
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9 sad to. — “Clauses S and 6 ot S, 32. (ContintMi). 

2.— CONDITIONS UNDER WHICH DECLARATIONS 
REGARDING RELATIONSHIP, ETC., WILL BE 
ADMISSIBLE. — (Continued), 

(e) “The doclarationa tcndored in evidence may either refer to what the party 
knew of his own personal knowledge or as is much more frequently the 
case, to what he had heard from others to whom he gave credit.” 
Moulton v/A.—G., 2 Russ, and M. 1G6 ; Wigm. Ev., 1906 Ed., S. 1486, 
p. 1848. Q 

((/) “ Declarations of the members of a family, and perhaps of others living in 
habits of intimacy with them, are received in evidence regarding 
pedigree ; but evidence df what a mere stranger has said has ever been 
rejected iu those cases.” It. v. blriswell, 3 T.R. 707 ; Wigm. Ev., 1905 
Ed., A 1486, p. 1819. R 

(7) “ A pedigree declaration is evidence from the interest of that person in 
knowing the conneotions of the family. Therefore, the opinion of the 
neighbourhood, or what passed among acquaintances, will not do.” 
Vawles V Younri^ 13 Ves. 140 ; Wigm. Ev., 1905 Ed., S. 1486, p. 1849.8 

• (/i) The declaration must bo from persons having such a connection with the 
party to whom it relate^ that it is natural and likely, from their 
domestic habits and connexions, they are speaking the truth and can- 
not be mistaken. The opinion of doceasel neighbours or acquaintances 
of the family arc not evidence in a question of pedigree ; for, they can- 
not be supposed to have that certain knowledge which can be relied on. 
From this, it appears that the deceased relative whoso declarations 
arc given in evidence is to bo considered as standing on the foot of 
a witiiOrtS, and the hearsay declaro,tious admitted iu lieu of his tosti- 
mony, Tt is, therefore, essential that the relative, whose declara- 
tions are given in evidence, should be named, so that the Court 
may be enabled to know whether his relationship, or connexion with 
the family whose pedigree is iu question, was such that he maybe 
supposed to know the truth of the declarations.” Cha^i^man v. Chapman, 
2 Conn. 349 ; Wigm. Ev., 1905 Ed., S. 1480, p. 1849. Soe also Tay. 
Ev., 10th Ed., S. 635, p. 461. T 

f<i) ** Whatr has been said by deceased members of the family is admissible upon 
the presumption that they know, from the general repute in the family, 
the facts of which they speak.” Harland v. KaHman, 107 111, 538 ; 
Wigm. Ev., 1905 Ed., S. 1486, p. 1849. U 

s(j) Where the information of^the declarant is derived cither wholly or in part 
from incompetent souroes, the declarations so founded will be inadmis- 
sible. Dames v. Lowndes, 6 M. and G. 627 ; Phip. Ev., 4th Ed., 
p, 286. See also Ros. Or. Ev., 13th Ed., p. 26. See also Steph. Dig., 
7th Ed., Art. 31, p. 43. Y 

s{h) The declftiMtions need no*/ directly state the genealogical fact. The status 
of a family memlier might be indirectly stated by declaring that, ** be 
would have the property and bo a gentleman.” Issac v. 
cited Hub, 661 ; Phip. Ev., 4th Ed., p. 286* See ajlso Tay, Ev,, 10th 
^ . Ed„ S. 644, p. 467. W 
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9 and tO.—** Clauses S and 6 of S. 32.’*—(ContiAiued). 

2.— CONDITIONS UNDER WHICH DECLARATIONS 
REGARDING RELATIONSHIP, ETC., WILL PE 
ADMISSIBLE —{Continued). 

(6) Persona] knowledge, whether necessary under Indian Law. 

(а) A rule siTiiilar to that followed in Sliedden v. A.-G a -cl Patrich^ see su^^ra, 

“ will be followed in cases under the Act, provided that all the statements 
come from the persons whose declarations on the subject are admissible 
(that is, persons who are shown bo have had special means of know!* 
edge) ; the evidence will not be rejected merely on fhe ground that the 
declarant had no personal knowledge of the facts stated.” See A. A. 
and VV. Kv.. 4th Kd., p. 220.^ X 

(б) “ The rule now laid down by the Indian Evidence Act is still more general 

in its terms than the above quoted section 47 of the Aci IT of 1855, 
which was directed merely to modify the strict rule of English Law. 
It rendt^rs admissible the statements, not merely of persons deceased 
(whose statements only are admitted in England), but also of persons 
who cannot be found, or who have become incapable of giving evidence, 
or whopo attendance cannot be procured without an amount of delay 
and expense, which, under the circumstances of the case, appear bo the 
Court unreasonable, if such persons had speoial means of knowledge of 
the relationship to which the statement rolatoa. Proof of this special 
means of knowledge will be a prc>roquisite to the admission of the 
evidence, and this proof must bo given by the party who wishes 
to give such evidoucc.” Field Kv., 6th Ed., p. 140. Y 

(c) Under English Ijaw, the declarations of a deceased widow respecting a state- 
ment which her husband had made to her, as to who his cousins 
were ; the declaration of a relative in which he assorted generally that 
he had heard what he stated ; and even general repute in a family, 
proved by the testimony of a surviving member, have been admitted. 
It may be doubtful whether statements could bo admitted under the 
fifth clause of the Indian Evidence Act. Special moans of knowledge, 
having regard to the meaning usually given to these words, might be 
held scarcely to include opportunities of hearing that, of the truth of 
which the hearer had no special means of judging. Field Ev., 6th Ed., 
p. 140. See also Tay. Ev., 10th Ed., S. 639, p. 453. Z 

(7) Personal knowledge and belief essential for admissibility of deceased’s state- 

ment. 

Personal knowledge and belief of the deponent must bo found or presumed in 
any statement of a deceased person, which is to be admitted in 
evidence. 7 C.W.N. 209-25 A. *143 (P.C.). A 

(8) Condition of admissibility— Contemporaneousness. 

(a) To render the declarations of deceased relatives, ante litem inotam^ relevant 
on questions of pedigree, it is not necessary that they should refer to 
contemporaneous events. Statements respecting events that occurred 
six generations ago have been held to be admissible. Phip. Ev., 4th 
Ed., p. 286, citing Hubb. Kv. of Succession, p. 659 ; Moaktun v. A. — O, 

2 Russ, and Myl. pp. 157-8 and Davies v. Lowndes^ 6 M. and G., 
p. 527. Sec also Tay. Ev., 10th Ed., S.639, p. 434, for the reasons whioh 
underlie this princii^le. B- 
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(6) Where a person had made a declaration that his grand-mothor’s maiden 
name was, that declaration was hold to be relevant. Monkton v. A.-G.f ' 
2 Russ, and M. 158 ; Phip. Ev., 4th Ed., p. 286; Ros. Cr. Ev., 13th 
Ed., p. 26. As Ld. Brougham says, “such a restriction would defeat 
the purpose for which the hearsay in pedigree is let in, by preventing 
■it^froin ever going back beyond the lifetime of the person whose 
declaration is to be adduced in evidence.’ See Tiiy. Ev., 10th Ed., 
S. 639, p. 454. ^ C 

^9) Declarations must have been made before controversy. 

(a) “ When the contest has originated, people take part on one side or the 

other ; their minda are iii a ferment, and, if they are disposed to speak 
(he truth, facts are soon l)y them through a false medium. It would 
hold out an invitation to fabric itcd testimony, if declarations conld 
be received in evidence which have been made when the contest was 
actually begun.” Berkeley Pccraqe Caf^e,^ Camp. 413; Wigm. Ev., 
1905 Pld., S. 1483, p. 1814. D 

(b) Where the declarations are made after the controversy had arisen on the 

point under dispute, they will not be admitted in evidence. (Ibid,) 
Ros. Cr. Ev., 13(.h Ed., p. 20. E 

(c) “ Prove that the person concocting or making the declaration took part in 

the controversy. Show mo even that there was a contemplation of 
legv\l proceedings, with a view to which the pedigree was manufactured, 
and I shall hold tliat it comes within the rule which rejects evidence, 
fabricated for a purpose, by a man who has a»i interest of his own to 
serve.” Moulton v, Attorney-General^ 2 Russ. & M.* IGO, per 
Brougham, L.C. Wigm. Ev., 1905 Ed., S. 1483, p. 1846. F 

{fi) “If there bo lis niaia, or anything which has precisely the same effect upon 
a person’s mind with litis cont-estatio, that person’s declaration ceases 
to bo admissible in evidence. It is no longer, what. Lord Eldon calls, 
a natural effusion of the mind. It is subject to a strong suspicion that 
the party was in the act of making evideuoe for himself. If he be in 
such circumstances that what he says is said, not beoauso it is true, 
not because he believes it, but because he feels it to bo profitable, or 
that it may hereafter become evideuoe for him, or for those in whom 
he takes an intere.str after his death, it is excluded. The question then 
always will bo, was the evidence in the particular circumstances 
manufactured, or was it spontaneous and natural ? ” Monkton v. A.-G.y 
2 Russ, aud M. 160; Wigm. Ev., 1905 Ed., S. 1483, p. 1844. 0 ^ 

(10) Belevanuy of declarations sabservintf declarant's own interest. 

(a) Where the declarations are otherwise made to subserve the declarant’s own 
interests, they have been held to be inadmissible in evidence. Plant 
V. Taylor, 7 II. and N. 211 and Dysart Peerage Case, 6 App, Case 489 ; 
Phip. Ev., 4iih Ed., p. 286. H 
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[b) “Perhaps tho learned Judge was right in rejecting the evidence on the 
ground that any declaration made by Thomas Taylor, the father, 
would bo a declaration by a person whose mind could not bo fre6 from 
bias. It was manifestly in many ways directly for his interest to- 
make a declaration tending to disavow his first marriage, or having a 
tendency to show that it was an illegal marriage at^d consequently did 
not invalidate tho second. No case has been cited in which the decla- 
ration of a deceased pertion obviously for his interest has been received.” 
Plant V. Ta^^lor, 7 H. and 257; Wigm. Ev., 1905 Ed., S. 1484, 
p. 1S46. ^ I 

(11) Relevancy of dsclarations in direct support ot future intended claim. 

Where the declarations wore in direct support of a claim int^mded to be made 
by the person who made them, they were held to be inadmissible. 
Slane Peeraje. Case, 5 C. and P. 39 (40) ; Phip. Ev., 4th Ed., p. 286,J 

(12) Relevancy of declarations made before controversvt but directly supporting 
declarant’s title. 

Where declarations as to pedigree have been made before dispute, or before any 
claim was intended to be made, they would bo relevant, notwithstand- 
ing that they directly support the title of the declarant, or of another 
in pari jure with him. Doc v. Tarver, Ry. and 141 ; Phip. Ed., 4tb 
Ev., p. 28fi, K 

(13) Mere bias will not exclude. 

The declarations of deceased rclabive.s should not be totally excluded, because 
there may be room for a suspicion that they may have been made for 
a sinister purpose, if tho party making them has no interest in their 
truth. People v. Fire IbStwanee Cumpant/, 25 Wend. 215, and Shields 
V. Boucher, 2 Russ, and M. U7 ; Wigm. Kv., 1905 Ed., 8. 1484, 
p. 1847. L 

(14) Whether suit necessary to constitute a lis. 

“ The lis would surely have dated at least from the time when the parties had 
r 0 .speotively assumed a hostile attitude. A suit is not necessary to 
constitute a/is.” Butler v. Mowitijarret, 0 H.L.G. 041 ; Wigm. Ev., 
1905 Ed., S, 1483, p. 1846. M 

(14<a) Relevancy of statement in document executed by several persons some 
only of whom are dead. 

A statement relating to the existence of any relationship contained in a docu- 
ment signed by several persons,*' some only of whom are dead, is 
admissible in evidencj under cl, 5 of S. 32 of tho Evidence Act. 

26 C. 286 (238). M 

(15) Family conduct and repute in oases of marriage— English Law. 

(a) “ Family conduct is usually treated as part of the subject by English text- 
writers. Such conduct has been admitted as evidence from which the 
opinion and belief of tho family may be reasonably inferred.” Field 
Ev., 6th Ed,, p. 141. referring to 11 W.B. (F.C.), 6«12 M.I.A. 203; 

14 M.I,A. 67 and 8 C. 726=1 C.L.R. 113«4 I.A. 228. See also under 
Ss. 8, 9 and 11. supra, and under S. 60, infra. . 
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(6) Where a marriage is in question, there is no need to restrict the evidence of 
repute and conduct to the family, reputation among and treatment by 
friends and neighbours being equally admissible. Phip. ICv,, 4th Ed., 
p. 288. P 

(c) Where a witness testifies to the existence of a general reputation among 
frfends and neighbours, he must not be permitted to state what some 
particular individual has stated upon the subject ; and, where it appears 
that his evidence is founded barely upon the declarations of such indi- 
vidual, it ceases to be admissible as general reputation, and oan then, 
be onfy relevant if the declarant was a deceased member of the family* 
Sheddeii v. A,—G. and Patrich, 30 L.J.P.M. and A. 217 ; Phip. Ev,, 
4th Ed., p 288. Q 

(16) Repute and conduct in marriage— Indian Law* 

“ According to English Law, in the ease of marriage, repute and conduct need 
not be confined to the family. General reputation among and treat- 
ment by friends and neighbours being receivable, except in certain 
criminal cases*;, when stricter proof is required, as evidence of marriage. 
Put the testimony must be general ; if it is based merely on the state- 
ments of some particular person, it ceases to be admissible as general 
reputation, and can only be tendered on a question of pedigree in 
England, as the statement of a deceased relation, or in India, as the 
statement of a person having special means of knowledge made ante 
litem motavi,'' See A. A and W. Ev., 4th Ed., p. 220. R 

(17) Evidence of marpiage under S. 32— Suflioiency. 

(а) Strict proof of marriage must be given, where it is an ingredient in an 

offence, as in adultery, bigamy, and enticing away a married woman. 
S, 32 of the Evidence Act, which allows a less strict proof of marriage, 
has no application here. 5C.L.R. 597 (F.B.)=6 C. 666, S 

(б) Case of conviction for adultery under S. 497, Penal Code. The only evi- 

dence of the marriage of the woman wa.s the statement of the prosecu- 
tor and that of the woman that they were man and wife by marriage. 
Held that a conviction for adultery could not be sustained upon such 
evidence of the marriage, b C. 666=5 O.L.R. 697 (P.B.) ; followed in 
5 A. 238. T 

(18) DeolavationB as to particular facts admissible on Questions of pedigree. 

(a) “ In cases of general rights, which depend upon immemorial usage, living 
witnesses can only speak of their own knowledge as to what passed in 
their own time ; and to supply the deficiency, the law receives the 
declarations »of persons who are dead. There, however, the witness ia 
only allowed to speak to what he has heard the dead man say respect- 
ing the reputation of the right of way, or of common, or the like. A 
declaration with regard to a particular fact, which would support or 
Ufigntive the tight, is inadmissible. In matters of pedigree, it being 
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impossible lo prove by living witnesses the relationships of past 
generations, the declarations of deceased members of the farp,ily are 
admitted ; but here, as the reputation must proceed on particular facts, 
such as marriages, births, and the like, from the necessity of the thing, 
the hearsay of the family aa to these particular facta is not excluded. 
General rights are naturally talked of in the nciglibourhood ; and the 
family transactions among the relations of the parties. Therefore, 
what is thus dropped in conversation upon such subjects may bo 
presumed to be true.** Berkeley Peerage Canct 4 Camp. 415 (H.L), 
per Mansfield, C.J. Tay. Ev., 10th Ed., S. 6411, p. 456. U 

{b) Where a father was proved to have declared that he made an entry for the 
express purpose of establi.shing the legitimacy of his son and the time 
of his birth, in case the same should be called iii question after the 
father’s death, held that the entry was admissible in evidence, not- 
withstanding the professed view with which it was made ; though its 
particularity would be a strong circumstance of suspicion, still it would 
be admissible, whatever the credit might be to which it would be 
entitled. Berkeley Peerage Case, 4 Camp. 418 ; Wigm. Ev., 1905 Ed., 
S. 1184, p. 1847. Y 

(c) Where particular facts or instances may be proved by hearsay, it must be 
shown that, in each case, the witness derived his information from a 
person likely to have been aware of the facts related by him. 8 O.C, 
94 (107). W 

<19) “ Geliealogical purpose '* and matters of pedigree,’' meaning of. 

(a) The expressions “genealogical purpose” and “ matters of pedigree ” seem to 
be restricted to questions of family succession, whether testate or 
intestate; relationship, legitimacy ; and, to such particular incidents of 
family history as are directly connected with, and are necessary to 
prove, those questions -as, for example, the birth, the marriage, and 
death of members of the family, with the respective dates and places 
of those facts ; age, celibacy, issue or failure of issue ; and, probably, as 
occupation, residence and similar incidents of family history which are 
required to identify persona in questiou. Fhip. Ev., 4th Ed., p. 285, 
le/errmg to Tay. Ev., 10th Ed., S«. 643-6, pp. 456, 457 and 468 ; Stepb. 
Dig., 7ih Ed., Art. 31, p. 43; Hubb. Ev,, Suoc., citing v. Lady 
Beatichanip, 8 Sirri. 2G ; Shields v. Boucher, 1 DoG. S. 49 ; RUhton 
v, Nesbitt, 2 M. & B. 654 and Lovat Peerage, 10 App. Cas. 763. X 

(6) Pedigree is a matter about which the members of a family are presumed to 
be particularly interested to ascertain dad declare the truth. Every 
one, from a feeling of nature, attempts to know who his relations are 
and will rarely declare such as are not his relatives to be his kinsmen. 
Moffltt v. WitherS}.oon, 10 Ired. 192 ; Wigm. Ev., 1906 Ed., 8. 1482, 
p. 1844. y 
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<20) What are not oases of pedigree. 

. (a) Where the declarations of a father as to the bastard birth and as to the 

place of birth of a pauper were held to be inadmisbiblo in the case of 
the settlement of the pauper, the Court observed, “ The only doubt 
which has been introduced into this case has arisen from improperly 
OiAisidering it as a question of pedigree. The controversy was not, as in 
a case of pedigree, from what parents the child has derived its birth ; 
but in what place an twidisputed birth, derived from known and ack- 
nowledged persons, has happened. The point thus stated turns on a 
single fact involving no question but of locality and therefore not fall- 
ing within the principle of, or governed by, the rules applicable to cases 
of pedigree.” H. v. ErUh, 8 Kast 639 ; Wigm. Ev., 1006 Ed., S. 1503, 
p. 1861. Z 

(b) “ A case is not necessarily a case of pedigree, because it may involve ques- 
tions of birth, parentage, or relationship. Whore those questions are 
merely incidental and the judgment will simply establish a debt, 
or a person’s liability on a contract, or hi.s proper settlement as a 
pauper, and things of that nature, the question is nob one ot pedigree.” 
Miisenlord v, 126 N.Y. 552 ; Wigm. Ev., 1905 Ed., S. 1503, 

p. 1861. A 


(21) Relevancy of incidents of family history. 

Where incidents of family history, although inferentialJy tending to prove, are 
not directly connected with questions of pedigree, or where such 
incidents arc not required for some genealogical purpose, (Hainns v. 
Guthrie j 13 818), they are inadmissible in evidence. See Phip. 

Ev., 4bh Ed., p. 285. * B 

(22) Kind of issue or litigation need not relate to inheritance. 

Where the main issue in a case was about a pauper’s settlement, the Court, ad- 
mitting evidential doclarations, observed, “ Upon principle, we can sec 
no reason for such a limitation. It this evidence is admissible to prove 
such facts at all, it is equally so in all cases, whenever they become 
legitimate subjects of judicial enquiry and investigation. North BrooK-^ 
field V. \farre.if 16 Gray 175 ; Wigm. Ev., 1905 Ed., S. 1503, p. 1863.0 


<23) Relevancy of statement in a pedigrde. 

(a) The statement in a pcdi]^ree, made by a deceased member of one branch of 
a family regarding the descendants of another branch thereof, before 
any dispute arose as to the latrcr. is relevant and admissible in 
evidence. BS^C. 6 (15). D 


(6) A genealogical table purported to have been made by a person siiicp deceased. 
It was shown to be simply an exhibit binding on him for the pur- 
poses of a former suit. Heidi that, as it was made without the personal 
knowledge and belief that must be found or presumed in any admis- 
sible statement of a deceased person, it was inadmissible in evidence. 


26 A. 143 (P.C,). 


E 


28.35—82 
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(24) English and Indian Law ragarding family pedigrees. 

(а) With respect to family pedigrees, the Indian Act follows the prineip^lo laid 

down after much discussion in the case of Davies v. Lowndes, Field 
Ev., Gth Ed., p. 142. See infui. P' 

(б) Under the Plnglish Law, the rule which admits lKar.^iy evidence in pedi- 

gree cases IS confined to the proof of the ])f;(l)gi'f'e and does not apply to 
the facts which constitute it, such as birth, death, or marriage, when 
they have to be proved for other purposes. It was long doubted in 
England whether evidence as to the date and place of birth was admis- 
sible under this rule, but in India the question has been settled in 
the allirmativti by authoritative decisions under this section. Decla- 
rations arc admissible on any issue, if they relate to a fact televaut to 
the case. Field l^v., Gth Ed., p 14i. 0 

(25) . Proof of pedigree. 

The appellants were hold, in the absence of evidence to the contrary, to'bavo 
sufficiently proved tbeir tide, as reversionary heirs to the estate of the 
deceased, by oral evidence of reputed common descent, relevant under 
S, 32, cl. 5, and by documentary evidence, that the widow of the 
deceased, bad recogni.sed, long bofoie suit, under conditions, that her 
husband’s heirs were entitled to succeed her, and that she was not 
prepared to contest the claim of the appellant’s predecessors to bo such 
heirs. The appellants were held not bound by those conditions as 
thev claimed in their own riglit, nor \vere they bound by contracts 
made with those through whom they traced their descent. 24 A. 94 = 
GC.W.N, IC9-29I.A. 1. H 

« 

(26} Unneoessary to prove individual authorship, where family adopts declara- 
tion. 

(a) With reference to a pedigree chart, the Court said, “They are in their 

nature public, openly exhibited, and well-known to the family, and, 
therefore, they may bo presumed to possess tliat authenticity which is 
derived from the tacit and ooiiiinon assent of those interested in the 

' facts which they record.” North Brookfield v. Warren,, 16 Gray 174 ; 

Wigm. Kv., 1905 Ed.. S. 1496, p. 1858. I 

(b) “ Proof of the handwriting or authorship of the entries is not required 

when the book is shown to have been the family Bible or testament, 
for then the entries, as evidence, derive their weight, not mere from 
the fact that they were made by any partioular person, than that, 
being in that place as a family rogi.stry, they are to betaken as assented 
to by tho.se in whose custody the book hste been kept.” Jones v. Jones^ 
45 Md. 160 ; Wigm. Ev., 1905 Kd„ S. 1596, p. 1858. J 

(27) Statement as to age, when admissible. 

(a) A statement as to the age of a member of a family, made by his sistei;, is 
adml^ible after her death, under S. 32 (5) of the Evidence 
illustration (e) and 20 C. 758. 25 M, 183 (309). ^ 1k 
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(6) The question was whether the defendant was a minor on the date of the. 
execution of a promissory note. The defendant produced a document 

* called a wirascit-nnma alleged to have been executed and deposited by 

his father in the vmsika office, at Lucknow. The document pur- 
ported to be a statement, by his father, of his heirs of every kind, and 
the^defondant’s name was not entered therein. Held that the state- 
ment was one rolatins; to the date of the defendant’s birth, and that, 
having been made before the dispute, as to the date of his birth, arose, 
it was admissible in eviifence under S. 82 (5). S.C. 265 (Oudh). (20 
C. 758^ F ; and 18 C. 42, not F,). L 

( 28 ) Principle on which declaration as to age is admissible. 

The time of one’s birth relates to the commencement of one’s relationship by 
blood, and a statement, therefore, of one’s age made by a deceased 
person having special means of knowledge, relates to the existence of 
such relationship, within the meaning of S. 32 (5). 25 M. 183 (210) M 

(29) Burden of proof regarding age. 

The prospectus of a Life Insurance Company conhiined a stipulation that 
evidence of the ago of the assured person should be furnished in every 
case, before a claim under a policy could be paid ; and recommended 
assurers to provide evidence of age us soon as possible, as it was 
required on the settlement of the claim, if not previously produced. 
Semhle, that the effect of the condition was to throw, upon the assured 
person, or his reprehontatives, the onns of proving the corrcctnesb of 
the age, as wairanted by the assured. 25 M. 183. N 

(30) Horoscope, admissibility of. 

(а) The plaintiff brought an administration suit against the executors of her 

late husliand and obtained a rule nisi and an mfeyiwunjuuctioii against 
them. The solicitors of the defendant gave notice to the plaintiff’s 
solicitor that she was a miuor suing without a next friend, and that 
the plaint must be struck oil the tile consequently. The plaintiff’s 
solicitor, on looking into the horoscope, made an application to amend 
the plaint by adding her father as next friend. Held that the suit 
was not vexatious, as tbu father swore that he believed hia daughter 
was of age and as her horoscope was not in hia possession and that he 
could bo admitted on the record, on paying all the costs of the appli- 
cation, having been guilty of gross carelessness in not having consulted 
the horoscope, whosewexisteiice he must have known. 13 B. 7 (11-2). 0 

(б) Suit for cancollatiou of a sale of the plaintiff’s share in a mittah. The 

question was whether the suit was tune-barred, as not having been 
brought vvithija six months from the date of the plaintiff’s attaining 
majorityt as proved by his horoscope produced by his mother, which 
had been a public record from a period ante litem motam^ and relied 
upon by the defendants, not under S, 32, but more as an admission 
under S, 17 and S, 18 of the Evidence Act. Held the suit was titne- 
barced^ under S. 69 of Act II of 1864, 17 JM. 134 (139). See also IS- 
B. 7. F- 
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J.-CONDITIONS UNDER WHICH DECLARATIONS 
REGAltDING RELATIONSHIP, P]TC., WILL BE 
ADMISSIBLE.— 

(31) S. 17 (b), Registration Act of 1879— Statement in will— AdmisBiblllty, under cl. 6 . 

S. 17 (6) of the Re^istrattoii Act of 1877, docs not render a passage in a will 
iiiadiuisdble in evidence, which pas.sage does not purport or operate to 
c.'ctinguish an iiitere.st in the present or in the future, but states only 
past tiCLs. The statement contained in tbo p.isaago w'ould, if proved, 
be admissible, also under 8. 32 (6) of the Evidonde Act, and the state- 
ment could, therefore, be proved. ‘20 B. 502 (564). Q 

(32) Hearsay on question of survival. 

It has never been held that this cliiuse justifies the admission of what, for the 
sake of brevity, may be called * hearsay ’ upon the question whether a 
particular person survived another, and it is obvious that this clause 
does not justify the admission of hearsay upon the question, whether a 
man was at the time of his death joint with, or sopitrate from, other 
members of bis family, 8 0.0. 9i (103). R 

(33) Grounds of deceased’s opinion. 

The grounds of an opinion held by a deceased person, oven if stated to a witness, 
cannot, as such, be proved under S. 32, H O.C. 91 107). S 

<(34 i Form of declarations. 

(a) Staicrnents rogarding family hi.story may be oral or written, may consist of 

words or conduct, and they may be made m the declarant’s own writing, 
or by absenting to, or adopting, the writing of another person. Whether 
the declarations tendered be the declarations of an individual, or the 
« family repute, they are equally tru(3. Wigrn. Ev., 1005 Ed., S. 1405, 

p. 1857. See also Tay. Ev., 10th Ed., S. G48, p. 469 and Phip. Ev., 
4th Ed., u. 287. ' T 

(b) Entries in a family Bible are admissible on grounds of publicity and family 

a iknowlod ’ine it, wirhoub proof of identity, relationship, or, probably, 
death. BirkcU'i Penrage Case, 4 Camp. 401 ; Mon^Uon v. A.-Gt 2 R. 
and M. pp. 162-3, and ffabbard v. Lees, L.R. 1 Ex. ‘255 ; Phip. Ev., 
4th Ed., p. 287. U 

>{c) “ Suppose from the hour of one child’s birth to the death of its parent, it had 
always been treated as illegitimate, and another introduced and con- 
sidered as the heir of the family, that would be good evidence. An 
entry in the father’s family Bible, an inscription on a tombstone, a 
poiigree hung up in a family mansion (as the Duke of Birmingham’s 
was), are all good evideuce.” Ooodright v. Moss, Cowper, 694 ; Wigm, 
Ev., 1905 Ed., S. 1195, p. 1857. Y 

■(d) “Inscriptions upon tombstones are admitted, as, it must be supposed, the 
relations of the f imily would not permit an inscription without founda- 
tion to remain. So, engravings upon rings are admitted upon the 
presumption that a person would not wear a ring with an error apoiHIt**’ 
Vowles V. Yowig, 13 Ves. 140 ; Wigm. Ev., 1006 Ed., S. 1496, p. 1867.W 
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9 and tO.— "Clauses S and 6 ot S. 32,”—(Contintmd). 

2.— CONDITIONS UNDEll WHICH DECLARATIONS 
REGARDING RELATIONSHIP, ETC., WILL RE 
ADMISSIBLE.— (CtwtcZttciecZ). 

(e) If the father is proved to have brought up the party as his legitimate son, 
this is ftulliciout ovidenco of legitimacy till impeached, and indeed it 
* amounts to a daily assertion that the son is legitimate.” Berleleij 

Peerage Case, 4 Camp. 41G ; Wjgm. Ev., 1905 Ed., S. 1495, p. 1857. X 

(/) “ Such statements by deceased members of the family ma\ bo proved not 
onl^^ by showing that uhey actually made the sUtemeiits, but by showing 
that they acted upon thorn, or assented to them, or did anything that 
amounted to showing that they recognized them.” Sturla v. Preccia, 
L.R. 5 App. Cas., G41 ; Wigm. Ev., 1905 Kd., S. 1495, p. 1657. Y 

(35) Admissibility of letters, correspondence, etc. 

“ Whether letters, correspondonoc, ote., will bo held to be so far ejusdcni generi'i 
as to be included among ‘ other things,’ may be doubtful. Their 
admissibility under cl. 5 on proof of s]iecial means ol knowledge is clear 
enough.” Field Ev., 0th Ed., p. 14i, Note 2. Z 

8.-INHTANCEH OF DECLARATIONS AS TO 
RELATIONSHIP, ETC., HELD ADMISSIBLE AND 
INADMISSIBLE. 

(1) Instances of declarations regarding relationship, etc., held admissible. 

(а) Where a plaint m a former suit was vended by a decea.sed member of a 

family, and, as such, having speci.al moans of knowledge, the plaint 
was held to be relevant, under S. 32, cl. 5, to prove the order in which 
certain persons were born and their ages. 21 C. 2135 (209)-! C.W.N. 
270 (272), A 

(б) A leasikadar, in accordance with the practice of the loasika oflice which is 

a department of the Government, made, when no controversy on the 
matter was under contemplation, a number of statements as to who 
were the heirs of a Mabomedan woman. Letters written by her in 
answer to enquiries made by the ivasika olTicer, explaining and confirm- 
ing such statements, and the wasikadar's statements above mentioned, 
tendered in evidence to prove the legitimacy of her heirs, were held to 
be relevant, and under the circumstances, to be conclusive in favour of 

such heirs. 25 A. 236=7 C.W.N. 465. B 

• 

(c) An adoption was in question. It was proved that the dispute had been 
referred to a punohayet, whoso report, dated 7-2-1819, was recorded in 
the Collector’s office, whence it was produced. A minute local enquiry 
was clearly shown to have been made into the history of the family 
before a competent local tribunal, and the litigants were also proved 
to have signed the report to the effect that each acquiesced in what 
was therein stated. Held, that the findings in the report wore strong 
evidence in matters of family pedigree. 25 B. 1 (P.C.) = 3 C.W.N. 130 
«26I.A. 48^. a 
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9 and 10.— Clauses S and 6 of 5 . 32*'’— (Continued), 

8.— INSTANCES OF DECLARATIONS AS TO 
RELATIONSHIP, ETC., HELD ADMISSIBLE AND 
INADMISSIBLE.— 

,{d) Suit by the plaintiffs to recover a moiety of certain property belonging to 
the last member of a divided branch of the family of the plaintiffs and 
the defendants, governed by the All ijasan tana law. To prove the 
relationship of the parties, the plaintiffs relied partly on a certified 
copy of a hararnamah entered into by the plaintiff and an ancestor of 
one of tho defendants, which had been set aside ai|. against the defen* 
dants in a forinor suit. Tt was found that the parties wore reversion- 
ers of equal grade to the Snrjfis. Held that, though the kararnafnah 
was set aside on other grounds, the relationship therein set forth 
might be considered, and, though the evidence was partly hearsay, 
such evidence was admissible on questions of pedigree. 10 M, 362. D 

■(d-3) The incidental mention of a child’s ago in the recital of a will is no 
proof of the exact age of that child. Tho proceedings after tho 
devisor’s death granting a certificate to the guardian of the girl 
are merelv proof of being a minor at that time, and do not disclose 
what her exact age then was. In tho absence of proof of the person, 
who niMdo a sale, being a minor at the time she executed a deed of 
sale to the plaintiff, the onuft of which lay on the defendant, the sale 
by her was upheld. 8 W.R, 371. B 

“ The published report of this case do js not show whether the child was 
dead at the time the evidence was offered. If dead, the case is no 
longor law.” Field Kv., 6th Fd,, p, 112. P 

if) The plaintiff sued to recover po-isession of a raj as the nearest agnatic kinsman 
of the Idst raja in possosMon, who died leaving him surviving a widow 
and a daughter by her, both of whom died before the suit. The plain- 
, * tiff offered in evidence a pedigree not stated, in any document put 

fr)r»vaid, that, it had existed in the family before tho suit. It was 
contended that there were no steps in the pedigree, the evidence pro- 
duced regarding which did not inedude proof of statements made by 
deceased persons having no means of knowledge, or proof of other 
statements, within S. 32 of the Evidence Act, and as to which the 
evidence was insufficient. Held that the evidence, both oral and 
documentary, was sufficient to prove that the plaintiff was related to 
the deceased raja and that the opinion of their Lordships was founded 
upon the documentary evidence in the case. 17 A. 456 (474) (P.C.). G 

.\g) Whore the question was whether tho .succession to an estate was governed 
by the rule of primogeniture, their Lordships of the Privy Council in 
setting out the evidence relied upon the statements of 7 thakurs who 
were said to have affirrael the custom in general terms, established 
the installation of the defendant and his father by direct evidence, 
and affirmed otlicr installations by tradition and hearsay. 19 A, 1 (16) 
(P.C.) = 23I.A. 147. H 

>{h) A witness may state, as the ground of his opiniou as to the existence of a 
family custom, information derived from deceased persons. Bat, this 
must be the statement of indepeulent opinion ; and, though detived 
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9 and 10-—“ Clauses 8 and 6 of S. 32 ’’—iConHwud). 

3*— INSTANCES OF DECLABATIONS AS TO 
EELATIONSHIP, ETC., HELD ADMISSIBLE AND 
INADMISSIBLE.— (Cow^/wMed). 

from hearsay, must not be the mere “repetition of hearsay.” The 
weight of such evidence depends upon the character of the witness 
and of the deceased. 23 A. 37 (P.C.)“27 I.A. 238. I 

(i) The older of two brothers having obtained possession of all the family 
estate, the younger, suing for his half share under the general Hindu 
law, was met by the defence that thf're was in this family a custom 
of jirimogeniture. In the evidence as to tradition regarding the 
family, learned by witnesses from deceased persons, their statements 
wore held to come within Sub-S. 5 of 3. 3i of the Evidence Act, 187*2. 
23 A. 37=27 I.A. 238. J 

Ij) The widow of a last malo owner died in* 1892. The plaintiffs then claimed 
certain lands as bis collateral heirs, alleging that the last malo owner 
was descended in the same degree from a common ancestor, as the 
persons whose descendants in the direct line the plaintiffs themselves 
were. These persons had made a similar claim through the common 
ancestor in 1847, when the settlement of the estate with the widow 
was being made, alleging themselves to be her husband’s reversionary 
heirs (the widow being then in possession of the lands in dispute). 
The principal evidence consisted of statements made by the plaintiffs 
regarding their descent, the information as to which they had 
received from their ancestors. Objection was talccn that such of 
these statements as were made since 1H47 were inadmissible in 
evidence under els. 5 and 6 of S, 32 of the Evidence Act as being 
litem. Held that they were relevant, the heirship of the then 
claimants not being really in dispute at that time. 21 A, 94 (P.C.) = 
GC.W.N. 1G9. K 

\1;) Where the ^luestion was whether a .suit was barred by limitation, the 
plaintiff had to prove the date of his birth. The plaintiff and another 
witness proved statements mado to them by the plaintiff’s deceased 
relatives during the negotiations for the plaintiff’s marriage. Held 
that such statements were admissible in evidence, looking at illustra- 
tions (/£ to ni) of S. 3*3 of the Act. v. Guthne, not P). 20 C. 

758 (762). L 

(Z) A statement relating to the existence of any relationship contained in a 
document signed by several persons, some only of whom arc dead, is 
admissible under cl. 5 of S. 32, Evidence Act, as each of the cxeou* 
tants must be taken have made the statement for himself, and, if 
any of the executants of the document is dead, the statement made 
by that person would be admissible under B. 32, if it comes under one 
or other of its clauses, as being the statement of a person who is dead. 
26 C. 2*36 (23fi;=3 C.W.N. 88 (90). M 

*{m) The evidence of a deceased person in a proceeding under the Land 
Registration Act would be admissible in evidence under S. 32 (8), 
where the statement was against the pecuniary or proprietary interest 
of the deponent, even in a suit which related solely to a question of 
title. 32 0. 0. H 
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3.— INSTANCES OF DECLARATIONS AS TO 
RELATIONSHIP, ETC., HELD ADMISSIBLE AND 
INADMISSIBLE. — {Continued), 

( 72 ) Whore a. (Statement was made in a genealogical table by a deceased 
member of the family as to the descendants of another member of the 
family bofore any ({uestion arose as to the latter, Jield^ it was relevant, 
under S. 3‘2 (5) of the Evidence Act. 3‘2 C. C (16). 0 

(o) A person sought to prove a pedigree which would prove his title to be 
reversioner to the estate of a Hindu widow. To ^ prove the pedigree 
ho adduced the evidence of some of his own kinsfolk. It was held 
to be admissible in quality and derived special weight from the fact 
that Tlinda boys arc taught the names of their paternal and maternal 
ancestors up to the .seventh (or even a higher), degree as a matter of 
necessity. Such evidence could como only from the person’s rela- 
tives, and would be worthless if it came from strangers. It should 
not be treat'd, therefore, with more than the ordinary caution 
with which testimony is sifted, where sympathy with one side is taken 
for granted. 32 C. S4 -*9 G.W.N. IGl (P.C.). P 

(jp) Suit to recover money on a policy of life insurance. A dooument purport- 
ing to bo a declaration with regard to the age of the deceased, made 
by his sister who was alive at the time, bub who died before the trial, 
would be admissible in evidence, under S. 32 (5), as a declaration made 
by a deceased person, provided that the evidouco established that the 
declaration was, in fact, made. 25 M. 183 (199). Q 

(q) A statement of the deceased person, whose life was assured, as to his age, 

contained in the proposal form and in the declaration, is legally 
admissible in favour of a person who claims the benefit of the policy, 
as the person entitled to it, under S. 32 (5) and 3. 21, els. 1 and 3 of 
the Evidence Act, though it can carry but little weight, when opposed 
^ to prior statements made by the assured himself in respect of his 

age. 25 M. 183 (207). R 

(r) Where an accused person was dead, his confession, iinpli eating himself and 

an accomplice in an offence, is admissible, under S. 32 (3), Evidence 
Act, and is not excluded by illustration (5) to S. 30. U.B.R. 1906, 
.3rd Quarter, Ev. p. 3- S- 

(s) In an action for freehold property by B as A’s heir, A’s death and the death 

of any of his Relatives entitled in preference to B may bo proved by 
family repute as being matters of pedigree. Doe v. Griffin^ 15 East 
293 ; Phip. Ev., 4th Ed., p. 289. T 

{t) The decliiratloDs of a deceased person* regarding his own age, birthplace, or 
illegitimacy are admissible, though they may be necessarily founded 
upon hearsay. Re Perton, 63 L^T. 707 and Sturla v. Freccia, 5 App. 
Gas. 623 ; Phip. Ev., 4th Ed., p. 290. U 

(n) Where a person devised his lauds to his son for life, then to his son’s sons 
in succession, in an aotion by one of the son’s sons for the reoovery of 
the lands, the deaths of the son and of the other brothers of the plain- 
tiff may be proved by family repute. Palmer v. Palmer^ 18 L.R. Ir* 
192 ; Phip. Ev., 4th Ed„ p. 290. See also Tay. Ev., 10th Ed.. S. 646,. 
p. 458. ¥ 
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3,— INSTANCES OF DECLARATIONS AS TO 
RELATIONSHIP, BTC., HELD ADMISSIBLE AND 
INADMISSIBLE.— (Con 

(y) Where, on a question of pedigree to show that A wasB’s son, a notarial pro- 
test and the record of proceedings in an action on a bill of exchange, 

• which involved no pedigree question, and in which A was sued as, and 

admitted himself to be, the son and representative of B, were held to 
be admissible in evidence, provided that proof aliunde was given con- 
necting A with the family. LijtU v. Kennedy ^ 14 App. Cas. pp, 450-1 ; 
P&ip. Kv., 4th Ed., p. 291. See also Tay. Ev., 10th Ed,, S. G40, 
p. 464. W 

{w) Where a person sued for the recovery of land as the heir of X, an aflidavit 
stating the plaintiff’s relationship to X, and made by a deceased rela- 
tive in a former non-contentious proceeding in Chancery, wherein an 
enquiry was ordered as to who was X’s heir and noxt-of-kin, was held 
to be relevant, such a proceeding not being a lis moia. Gee v. Ward, 

1 E. and B. 509 ; Pbip. Ev., 1th Ed., p. 291. X 

(a:) Where a declaration on matters of pedigree was contained in a draft will, 
• not signed or executed by the testator, but in his handwriting, it was 

held to bo rele\ant. He Lambeit, 5G L.T. 15; Bhip. Ev., 4tb Ed., 
p. 291. Y 

{y) Whore an entry relating to pedigree was made in a Roman Catholic mass 
book, amongst various similar enlrie.s, and shown to bo in the hand- 
writing of a deceased parent, it was held to be relevant. Slane 
Veeraqe, Tlubback, G73 ; Phip. Ev., 4th Ed., p. 291. Z 

( 2 ) The declarations of a deceased mother, as to when her son was born, are 
admissible, although the father is alive and not summoned. R, v. 

Binmnyham, Hubb. Succ. 660; Tay. Ev., 10th Ed., S. 611, p. 455. A 

-• 

(aa) Where a man made a will, taking in it no notice of his family and bequeath- 
ing by it bis property to strangers or collateral relations, it is a 
good evidence of his having died without issue, llunqatc v. Gascoigne, 

2 Phill. 25 ; Tay. Ev., 10th Ed., S. G49, p. 461 , B 

{bb) “ A declaration in a deed was objected to on account of the interest they 
had in making out things to be as there represented ; and at least this 
intention of disposing of property was said to be equivalent to a lis 
mota. But this objection was held to fail. The parties did what they 
had a right to do, if members of the family. Almost every declaration 
of relationship is accompanied with some feeling of interest, which 
will often cast suspicion on the declarations, but has never been held 
to render them inadmissible.” Doc v. Davies, 10 Q.B. 325. Per 
Denman, L.C.J. Wigm. Ev., 1905 Ed., S. 1484, p. 1847. C 

(cc) “ The law resorts to hearsay of relations upon the principle of interest in 
the person from whom the descent is to be made out. As far as 
hearsay is evidence of anything within the knowledge of a man , no 
roan can be supposed to be ignorant of the reputation of the descent 
of his wife. But it must be^oonsidered whether that can extend to 
mere collateral declarations of this kind (a wife's illegitimacy), where 

2836 83 
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3.— INSTANCES OF DECLARATIONS AS TO 
RELATIONSHIP, ETC., HELD ADMISSIBLE AND 
INADMISSIBLE. — {Continued). 

there is no interest in the husband. Consider, then, whether the 
knowledge of the husband as to the legitimacy of his wife is not likely 
to be more intimate, and his interest stronger, than that (St any 
relation, however near in blood. Fii*8t, if she has an estate tail, he 
is tenant by the curtesy. Has he not an interest in knowing her 
legitimacy, his expectation depending upon it ? as to her personal 
estate, he is entitled to all that comes to her. Is not that a strong 
interest?”. Vowlts v. yonug^ 13 Ves. 140; Wigm. Ev., 1905 Ed., 
S. 1489, p. 1852. ‘ D 

(dd) Where the question was whether M was the legitimate child of J and L, 
the declarations of M were held to be admis.sible, after a 2^rima facie 
case of legitimacy was otherwise made out. Hitchins v. Kardley^ 
L.R. 2 P. and I). 248; Wigm. Ev., 1905 Ed., S. 1492, p. 1856 ; (but 
see the learned professor’s remark that the requirement is too much).B 

[ee) Where a signed chart was admitted in evidence, the Court observed, *^'It is 
urged that the principle would exclude such a pedigree as this, which 
was not hung up or in any way made public. But why is it that the 
publicity is relied upon in those cases? Why is it that the family 
Bible, the public wearing of a ring, the public exposure of an inscrip- 
tion upon a tombstone, and the public banging up of the family 
pedigree in the mansion, are all relied upon in respect of their publi- 
city ? It is because in al) those cases the publicity supplies a defect 
there exi.sting, — the want of connection between the pedigree, the 
tombstone, the ring, or the Bible with particular individuals, members 
^ of the family. The presumption is, it would not be suffered to remain 
if the whole of the family did not more or less adopt it and thereby 
give it authenticity.” Monhtvn v. A, — G., 2 Russ, and M. 163 ; 
Wigm. Ev., 1905 Ed., S. 1496, pp. 1858-9. P 

(ff) The Court, holding in favour of the admissibility of statements concerning 
the place of birth, the place of residence, and the like, so far as 
material in a pedigree case, observed, “ I own myself not convinced 
that the reasons and grounds (so far as 1 can collect and understand 
them) upon which births and time for births, marriages, deaths, 
legitimacy, illegitimacy, consanguinity generally, and particular 
degrees of consanguinity and of affinity, are allowed to lie proved by 
hearsay (from proper quarters) in a controversy merely genealogical, 
are not as applicable to interrogatories like the present. W'^ho, 
generally, i.s more likely to know whence a man or a family came 
than tbe man or the family ? Does the emigrant, Jiving or dying, 
forget his native soil ? Is a woman less^ikely to state her country 
than her age with accuracy ? Nor are therti, perhaps, any recollec- 
tions or traditions of the old more readily communicated or more 
acceptable to an auditory of descendants than the original seat of the 
family, its former residences and possessions, its migrations, its local 
and other distinctions of the past, its advancement or its decay. If 
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such topics are not strictly genealogical, they arc at least intimately 
connected with genealogy and in the most striking manner with the 
reason of the rule.*’ Shields v. Boucher, 1 DeG. and Sm. 58. Per 
Kiught- Bruce, V.C. Wigm. Ev., 1905 Ed , B. 1601, p. 1860. Fl 


(2) Instances of detlarations regarding relationship, etc., held inadmissible. 

ia) A suit was brought by 1), witji M, to whom 1) hai transferred hia interest 
ill ii portion of the property in dispute, for possession, by right of 
inheritance, of ihe ancestral estate of his maternal uncle C. The 
defendant N was the widow of R, who, she alleged, had been adopted 
by G, who had died without natural issue. After the death of G, 
(who was a separated Hindu) in 1867, his widow, K, succeeded to the 
property and enjoyed it till 1878. written statement of K, filed in 
an action, brought in 1875 against her and R by L and B, as heirs of 
, G, to succeed K ^after her death, was tendered in evidence, with the 

object of showing that K denied that L and B were of G’s family. 
The statement was held to be inadmissible, under S. cl, 5 of the 
h^vidonce Act. 9 A. 467 (469). Q 

(b) In a suit for inheritance claimed by the plaintilTs, alleging themselves to be 

oolUitoral relations and heirs of the last male owner, through an 
ancestor common to him and to them, a pedigree was tendered in 
evidence. The persons from whose scatements, at no distant date, the 
pedigree had been drawn up, were absent, and it was not shown that 
this had been for any one or other of the reasons nidiitioned in S. 32 
of the Evidence Act. Held that the appellate Gourt had r'ghtly 
rejected the document as inadmissible in evidence. 23 A. 72 (P.C.) H 

(c) A report or a certificate by a civil surgeon who was not called as a uitness 

regarding the mental c.ipacity of an alleged lunatic, given in the 
course of, and tor the purpose of, .a case, is not admissible in evidence 
in .1 contentious proceeding, cither under S. 32 of the Evid0n<*.e Act, 
or under S. 5 of the Lunatic Estates Act (XX\’ of 1R58). 7 O.C. 354.1 

(d) A party to a suit relating to succession supported his claim by producing 

a genealogical table, filed on behalf of a deceased ineinher of the 
family, in a former sj^it brought by such member to establish his own 
claim to certain property. 'Fliis table was held to be inadmissible, as 
the document had been in no way brought home to the deceased 
person, save as being an exhibit binding upon him for tbr purpo'^es of 
that suit. 25 A. 143 =7 C.W.N. 209 (P.C.). J 

(^) Suit to recover possession of immoveable property. The plaintiff adduced 
a horoscope iu evidence, alleged to have been given him by his mother, 
used at the time of his marriage and seem by certain members of Uis 
family, but could not say who wrote the horoscope, or an endorsement 
on it, purporting testate his name. Heid that it vas inadmissible, 
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uiideir 8. 3‘i, cl. G, as the document was not a statement relating to 
the existence of any relationship by blood, marriage, or adoption, 
between persons deceased, but purporting on the face of it, lo be a 
statement of relationship between a deceased person and a living person, 
and that S, 32 did not embrace such a ease. G C. G13 (614). K 

(/■) Where the question was as to the existence of rclatioiValiip, the statement 
of a porsoii (since deceased) employed as luulcJitar by certain members 
of the family, which appealed to have been made simply from his 
knowledge derived from his being instructed as such muUitary he 
not having been a momber of the family, n6r iiitimatoly connected 
with it, nor having had any special means of knowing its concerns, 
was held inadmissible under cl. 5, S. 32 of the Evidence Act. 12 C’. 
iiVJ (P.C.)-l‘i r A. 183. L 

Where a ?,iiit was brought on a promissory note, to which the only deleiice 
was tliat the defendant was a miiKV at the time when the note was 
signed, 41 stateinciil of the minor’s age made to a witness by the 
minor’s father, who died after tliis event, but before legal proceedings 
had been coutomplated, was held to be inadmissible as evidence under 
S. 32, cl. 5 of the date of tlie son’s birth. 13 0. 12 (43) ; but soo 20 (b 
758. M 

(/i) Where a lioro.scoMo was' tciideied m evidence b\ the plaiiiiilT, alleging that 
it had hflCLi given to him by Ins mother, had been seen by members of 
his family, and used on lus marriage occasion but that ho could not 
say who wu'otc it, or the eudorsomeiit on it purporting to state his 

^ name, held that, as the plaintiff could not say whether the writer 

was dead or could not bo found or became incapable of giving evidence, 
the document was inadmi.ssible. 9 C, G1.3 (614). N 

(i) Where a minor sued to have a decree set .iside on the ground of his 

minority, a horo.scopo was tendered in evidence, by the minor to prove 
bi.s age. It was held that it was inadmissible as it was not shown 
that the person who made the horoscope had any special means of 
knowledge, and as the question before the Court was not one either of 
relationship by blood, marriage, or adoption. 17 0.849 (851) (9 C. 
G13, i'.) 0 

(j) The statoiJiciit^ of certain witnesses, e'.vlio were supposed to be speaking from 

information derived from other.*', and who did not, however, state the 
namc.s of the persons from whom they deiivod their information, 
nor al what period of time they derived it, wore held to be inadmissible, 
under S. 32 of the Kvidcnco Act, on a (lueslion of relationship. 
9 C.W.N. 105 (P.C.)= 20 C. 581. P 

(A) Whore, to prove his relationship, the plaintiff produced a pedigree which 
was prepared, from the statements of bards and papers produced by 
them, sometime ago by a Kajab to settle the class of Thakurs bo which 
he belonged, keld^ that the pedigree was not relevant ; since, neither 
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any of th(i bards nor the Rajah who assembled the bards of the family 
and with their assistance bad the pedigree prepared was called as a 
witness and no proof was given that they were within any of the 
descriptions given by S. B2, Evidence Act, which made it unnecessary 
to call them. 2 Bom. L.U. 942 (P.C.) = 5 C.W.N. 49 = 27 I.A. 183. Q 

(i) Suit on policy of life insurance. Solemn declarations made by certain 
persons as to the age of the assured wore hold to be inadmissiVile in 
evidence as the declarants wore alive, .some of them having in fact been 
examined as witnesses in the case. 25 183 (210). R 

(7n) A reversioner brought an action for use aud occupation against a tenant 
j>our autre vie, who had hold over after the death of the cefiti qin vie. 
lb was held that the de<‘larations of deceased relatives could not be 
adduced to provt5 the eesti qui ine^n death, as not b(?iTjg a matter of 
pedigree. WhitUcc/. v. \faters, 4 C. and P. 375 ; Phip. Ev., 4bh Ed., 
p. 2vS9 ; Steph. Dig., 7th Ed., Art. 3l, p. 45 and Tay. Ev., lOtb Ed., 
S. 045, p. 468. S 

(71) Where an action was brought against a person for goods .sold and the 
defendant pleaded infancy, his infancy, cannot, for the same reason, 
he shown by an afiidavit, of the deceased father of the infant, filed in a 
previous chancery suit, whereto the plaintiff was no party. ITaines v. 
Guthrie, 13 Q.B.D. 818. See Phip. Ev., 4th Ed., p. 290 and 13 0. 42 : 
Steph. Dig., 7th Ed., Art. 31, p. 45. T 

(o) Questions regarding the age of the deceased in an action on a life policy are 
not quc'^tions of pedigree. Sj'lenis v hefevre, 11 D.T.N.S. 114: Phip. 
Ev., 4th Ed., p. 291. U 

ft 

(^;) Where the question was regarding the legitimacy of a person, the declarations 
of Ills deceased aunt that she had suckled him, with proof that her 
own child was Ijorn after the marriage of her nephew’s parents, were 
held to he inadmissible. Issiw v. irom^'ertz, Hubb. Ev. Succ. 650-1 ; 
Phip. Ev., 4th Ed,, p. 290. V 

(q) On the question whether two persons w^ere X’s cousins, the declarations of 

X’s father-in-law that they were X’s cousins were hold to be 
inadmissible in evidence. See Shrettusbttrjf Peerage Case, 7 li.L.O. 
p. 23 ; Phip Ev,, 4th PId., p. 290. W 

(r) The declarations of a deceased person about his owu illegitimacy have been 

hold to be inadmissfblo, as being necessarily founded upon hearsay. 
naslam v. Cron, 19 W,R. 968 ; Phip. Ev., 4th Ed., p. 290. X 

(s) Where A’s descent was in question, a pedigree in the handwriting of an 

ancestor of A, purporting to bo derived jparffy from “ parish registers, 
wills, mouumcntal inscriptions, family history and records ” (not 
proved to bo lost) and jparlly from personal knowledge and the 
information of other deceased relatives, was held to bo inadmissible so 
far as its first part was concerned, but was held to bo admissible with 
reference to its latter part. Davies v. Jjowndcs, 7 Soott. 211 ; Phip. 
Ev., 4th Eld., p. 290. See also Ros. Cr. Ev., 13th Ed., p. 26. Y 
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9 aad lO.--“CIaases S and 6 of S. S2."- -(Continued). 

6.— INSTANCES OP DECLAKATIONS AS TO 
KELATIONSHIP, ETC., HELD ADMISSIBLE AND 
INADMISSIBLE.— 

{t) Where a deceased father of the defendant has written letters, they cannot 
be adduced in evidence to prove a defence of infancy. Figtj v. 
Weddef btir)fe, 6 Jur. 2B0 ; Tay. Ev., 10th Rd., S. 645, p. 458. * Z 

(u) Whore a deceased person was shown to have lawfully married B, but some 

evidence indicated that a woman, C, living with him at the time, was 
reputed to be his wife, a declaration by the deceased that C, and not B, 
was his legal wife, was hold to be inadmissible in evidence both'under 
the English and the Scotch Law. Dysart Peerage Case, 6 App. Gas. 
489 ; Phip. Ev., 4th Ed., p. 291. A 

(v) Where an entry pertaining to a pedigree, regarding which there was no 

proof as to who made it, was made in a prayer book alleged to have 
belonged to the family, it was held to be inadmissible in evidence. 
Trojcy Barony, Hubback 673 ; Phip. Ev., 4th Ed., p. 291. B 

(t#) Where a person alleged that one of his natural brothers had died wiEhoiit 
issue, his statement was held to bo inadmissible in evidence. Doe v. 
Barton, 2 M. and Bob. 28; Tay. Ev., 10th Ed., S. 636, p. 452. Seo 
also Doe v. Davies, 10 Q.B. 314. C 

(x) Where a brother made a declaration that another brother had an illcgiti’ 
mate son, his declaration was held to bo inadmissible in evidence. 
Cfispin V. Dojlium, 32L.J.P. and M. 109; Tay. Ev., 10th Ed., S. 636, 
p. 452. D 

(3) StateiBent in oi. 6 must be written Verbal,” applicability of. 

**It may be observed that the statements made relevant by clauses G and 7 
must bo icntten and the word ‘ verbal ’ at the commencement of the 
section has no application to those clauses.” Field Ev., 6th Ed., p. 143 
(Foot-note). E 

(4) Copy of mortgage deed held admisaible under S. 32, cl. 2. 

Suit to redoorn a mortgage. The defendant contended that^the copy (attested 
to bo a true copy by a certificate under the sea) of a dead Jeazi, whoso 
duty it was, in the ordinary course of business, to attest deeds) of the 
mortgage to the defendant’s anca\itors, produced by the plaintiff and in 
accordance with which his claim was decreed, was inadmissible in 
evidence. Held that the copy was admissible in evidence, as secondary 
evidence. 49 P.R. 1882. p 

6) Proof of dakilahs under S. 32 (2). 

Held that it was sufficient proof of their genuineness that a tenant producing 
dakilahs should swear that he received them on payment of rent. 
24 C. 251 (256), follomng 12 W.R. 34 and 20 W.R. 264 ; 8 W.R. 488 
and 14 W.R. 211, referred to and distinguished. 0 
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9 Clauses 5 and 6 of 5. S2."*--(Conclydsd). 

8.— INSTANCES OF DECLARATIONS AS TO 
RELATIONSHIP, ETC., HELD ADMISSIBLE AND 
INADMISSIBLE.— (CowcZuied). 

(6) Btutement at to relationihip in previous deposition admissible under 
8. 32 (8). 

The plaintiffs claimed for the recovery of certain lands as the reversionary 
heirs of N, alleging that N was the son of S and that they were 
descended from J, brother of S. A statement made by one of the plain- 
tiffs, in a Land Registration case in 1878, that J and S were brothers, 
was hold to bo admissible in evidence, having regard to S. 21 (1), 
S. 32 (5) and S. 157, Evidence Act. 12 O.W.N. 26G (267). H 

(7j Evidence of marriage under S. 32, ol. 5— Admissible. 

Living as husband and wife for fifty years is good evidence of marriage and of 
its issue being legitimate. The admission of the deceased husband on 
this point is admissible in evidence, under S. 32, cl. 5, Evidence Act, 
and is the most valuable evidence in such a case. 47 P.W.R. 1908 ^64 
P.L.R. 1908. I 

• 

//.— "(7) When the statement is contained In any deed^.S. 13, cl. (a)." 

<1) Scope of cl. 7, 8. 32. 

(a) Cl. 7, S. 32, says that a statement of relevant facts, made by a person who 
is dead, is itself a relevant fact, if the statement is contained in any 
deed, will, or other document which relates to any such transaction 
as is mentioned in S. 13, cl. (a), i.c., transactions by which a right or 
custom in question was created, claimed, modified, recognised, as.sert- 
ed or denied. 11 C. W.N. 703 (704). J 

{b) Since S. 13 relates to both public and private rights and customs, cl. 7, 
S. 32, also, relates to public and private rights and customs. See A. A. 
and W, Ev., 4th Ed., p. 222. K 

(c) Gl. 7 does not declare all reputation to be relevant, but only that which 
consists of sLitemeiits contained in any deed, will, or other document, 
relating to any transactions by which any right or custom was 
created, claimed, modified, recognised, asserted, or denied, or which 
was inconsisteot with its existence. The clause, therefore, does not 
provide for the admissibility of parol evidence of reputation in the 
case to whioh it applies. Of the documents which are admissible 
under this clause, fudgments and decrees are not the least impor- 
tant.” Field Ev'., 6th Ed., p. 144. L 

(2) Applicability of term ** verbal ” to ol. 7. 

The word verbal,” at the beginning of this section, does not apply to els. 6 
and 7. Field Ev., 6th Ed., p. 143. M 

(8) StatementB under ol. 7 muet be written. 

Statements made relevant by ols. 6 and 7 must be vnitUn, Field Ev,, 6th Ed., 
p. 143. N 
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U [7) When the statement is contained in any deed. ,8. i3, cl, (a).** 

~(Cont%nued). 

(4) English and Indian Law— Reputation on matters of private rights. 

{a) “It is well settled in T^^ngland, notwithstanding the doubts raised by More- 
li^ood V. Wood, 14 Kast:427n, that evidence of reputation is inadmissible 
to prove particular facts or upon matters of private right.” Field Fv., 
0th Kd., p. 143, referring to Didahortj v. Thomas, 14 East 323. 0 

Under the Kiiglish tiaw, hearsay evidence, or evidence of reputation, is not 
admissible upon questions of more private rights. (See R. v. Bedford- 
shire, 4 E. and B. 535). But, under the liidiau Law, such evidence would 
bo relevant. See Field Ev., fith Ed., p. 143 and Fbip. Ev., 4th Ed.^ 
p. 272. p 

(c) S. 32 provides for the admissibility! in Indian Courts, of evidence of reputa- 
tion to prove parlicul.ir facts or matters of private right. Field 
(5th Fd., p. 143. ' Q 

(5) Ppoofi under c). 7, of hearsay on matters of general interest. 

“Hearsay as to matters of general interest may be proved, under cl. 7, by 
recitals and descriiitions of the public or goneral right in wills, deeds, 
leases, maps, Mirvcys, assessment and the like, however recent such 
documents may be, the words of the clause being ‘ in any 'deed, 
will, etc.’” See A. A. and \V. Ev., 4th Ed., p. 222. R 

(6) Proof of declarations as to transactions specified in 8 . 13. cl. (a). 

Old deeds, leases, etc., which recite or describe a public right may be tendered 
in evidence. Brett v. Beales, M. and M. 41G ; Curson v. Lomax, 5 Esp. 
60; and J^laxton v. Dar<{, 10 B. and C. 17. See Phip, Ev., 4th Ed., 
p. 275 and 'lay. Ev., 10th Ed., S. G21. p. 440. 8 

(7) Principle of admissibility of ancient documents. 

(af Ancient docuinonts are often the only available evidence, and the necessity of 
the case induces the law to allow them to be adduced in evidence on 
behalf of parties claiming under them, and against persons in no way 
privy to thorn, provided thit they arc nob bare narratives of past events, 
but purport to have formed a part of the act of the ownership, exercise 
of right, or other transaction, to which they relate. Tay. Ev., 10th 
Ed., S. 658, p. 4G7, referring to Malcolmson v. O'Dea, 10 H.L.C. 693 
and BlanAif-JeKliins V. Dunraven, 2 Ch. 121 ; see also Phip. Ev., 4th 
Ed., p. 277. T 

(6) Ancient documents are admissible in evidence, not as proving the truth of the 
facts stated, hut simply as presuig^ptive evidence of possession. Phip. 
Ev., 4bh Ed., p. 95, criticising Taylor’s observations in S. 658, cited 
sujna. jj 

(c) The grounds ou which ancient documents are admissible are two fold : — 

1. necessity, ancient possession not being capable of direct proof by 
witnesses ; 

3. the fact that .such documents are themselves acts of ownership, being real 
transactions between persons, which are intelligible only upon the foot- 
ing of title, or at least of a bona fide belief in title ; for, in the ordinary 
course of things, parties do not execute suoh documents without acting 
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— {Continued). 

upon thorn. Phip. Kv., 4th Ed., p. 95, referring to Malcolmaonv. 0*Dca, 
10 H.L.C, 593 ; Bristow v. Co'nuican, ‘6 Can. Oil and Blandy- 

Jenkins v. Dun?'aven ^ 2 Ch. 121. Y 

(d) A demise by copy of ancient Court-Roll is an assertion of a right of owiier- 
• ship, and enjoymcht under such deed is proof of ownership. J. — G. 

V. Kmerson, 18‘JJ, A.C. p. (558 ; Phip. Ev , 4th Ed., p. 95. W 

(8) Ancient public afisessment— AdiniBsibility. 

(a) Entries in old vestry books arc admissible as evidence of reputation, if 
they do not relate to private righis or particular facts. Cooke v. 
Bank^, 2 C. and P. 478; Phip. Ev., 4tli Ed , pp. 270 and 320. See, 
however, Tay. Ev , 10th Ed., S. 018, p 438. X 

(N.B.) In this case, it vva.s held that vestry book.s were inadmissible as evidence 
of reputation t > prove repairs to a pew, on the ground that the; entry 
concerned a particulai fact and not a general right. See Phip. Ev., 
4tb lOd., p. 320 and 'Pay. Ev., p. 438, cited siQ^ra. Y 

• (b) A dccca.sod manor-steward’s books, showing ibe amount of fine levied, are 

adiijs.siblc as evidence of a custom to take such fines, at least when 
coujiled with some evidence of their payment. Khf v. Caldecottf 
7 Tbng. 433 ; Phip. Ev., 4th Ed., p. 270. Z 

(t!j An old Churchwarden’s stssessment is admissible as evidence of reputation 
that Lhi land hclongs to the parish. I'laxton. Dare, 10 B. and C. 17 ; 
PJiip. Ev,, 4th Ed., p. 270. See also Wigni. Ev., 1905 Ed., S. 1692, 
p. 1943. A 

(9) Declarations in or regarding old hases—Adniissibility. 

(а) “Old leases have always been considered to be admissihlc as hein*g evidence 

of acts of ovMior.sbip. The circnmstaTiCes of giving and taking them 
are real transactions between man and man, nof inteJligihlc except on 
the footing of title, or at least an honest belief lu title.” BeiUow v. 
Cvrmican, L.R 3 App. Cas. 041. IVr Cair/is, L.C. Wigin. Ev., 1906 
Ed,, S. 157, p. 215. B 

(б) “Inasmuch as, after a longtime, all the witnesses who could prove such 

possession are dead, the law permits ancient documents, either with 
or without evidence of ancient payment of rent, to be given in evidence, 
from which the may properly draw an inference that there was 
such pos.scssion. For, in the ordinary course of things, men do not 
make leases, unless they act on them, and lessees do not pay rent unless 
they are in possession, so that the ancient iiayment of rent lends weight 
to the ancient documents.” Bristow v. Corimcan, E.H. 3 App. Cas. 
641, per Lord Blackburn. Wigm. Ev., 1905 Ed., S. 357, pp. 216-6. C 

(c) An ancient lease granted by a previous lord wherein the boundaries of the 
manor were recited was held to be admissible in evidence to prove its 
boundaries. Doe v. Wittcomby 6 Ex. 601 and Brett v. Beales^ M. and 
M. 416 ; Phip. Ev., 4th Ed., p. 280. D 


2836 84 
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When the statement is contained in any deed..S. 13 f ct> («)•*' 

^ — (Continued). 

(d) A counterpart of a lease was held to bo admissible in evidence as being 

equivalent to it, without accounting] for the original lease or showing 
possession. Doo v. Pulman, 3 Q.B. 622 ; Wigm. Elv., 1906 Ed., S. 167, 
p. 216. E 

(e) Where a custoin to bold land exempt from a right of common was in ques- 

tion, leases of 71 and 1*23 years of age were admitted in evidence toprove 
prescriptive exercise ; the Court observing that they w'ere so old that 
nobody could speak to possession under them. Clarkson v. WoodliousCi 
5 T.K. 412. Per Mansfield, C.J. Wigm. Ev., 1905rEd., S. 157, p. 216. 
See also Tay. Ev., 10th Ed., S. 427, p. 329. F 

(/) Declarations regarding matters of public and general interest may be made 
in deeds and leases between private persons. Plaxfon v. Dare, 10 B. 
and C. 17 ; Steph. Dig., 7th Ed., Art. 30, p. 43. G 

(f/) Where a deceased steward had made a statement, that there existed an old 
lease reciting the boundaries of a manor, and an entry in his books 
purporting to state the substance of the lease, they were held to be in- 
admissible to prove the boundaries of that manor, on the ground that 
they were reputation, not of the boundaries, but of the lease which was 
a particular fact. Doe v. Witlcomb, 0 Ex. 601 ; Phip. Ev., 4th Ed., 
p. 280. H 

(10) Private Acts— Admiisibility. 

(a) Private Arts were hold to be admissible as reputation on matters of public 
right, See Ciirzon v. Lomax, 5 Esp. 60 and Carnarvon v. Villebois, 
13 M. and W. 313 ; Phip. Ev., 4th Ed., p. 275. I 

(i/) An old Private Act under which a manor had been sold, and wherein it was 
so described was held to be relevant on the question of the existence of 
• that manor. Gurzon v. Lomax, 5 Esp. 60 ; Phip. Ev. , 4th Ed., p. 280. 
See also 3 B. 452 (725). J 

(c) The recitals in an old Inclosure Act, and a proviso therein preserving a lord’s 

right of frcc-w’arren, were held to be admissible to prove that right. 
Carnarvon v. Villebois, 13 M. and W. 31.3; Phip. Ev., 4th Ed,, 
pp. 2S0-1. See also Tay. Ev., lObh Ed., S. 625, p, 444. K 

(d) Private Acts were h»'ld to be iuadmissiblo as evidence of reputation on 

matters of public right. Deau f on s. Smith, 4 Ex. 460; Phip. Ev., 
4bh Ed., p. 275. L 

(11) Manor books and presentments— Admissibility. 

(а) Court Hulls are admissible iu evidence cither as acts of ownership — A. — Q. 

V. Lnierson, 1891, A.C. 649, 6.58— or as public documents, or as evi- 
dence of reputation— ffoc v. Parker, 6 T.R. 26, 31-2, See Phip. Ev., 
4th Ed., p. 276. M 

(б) The draft of a surrender was held to be admissible in evidence, notwith- 

standing the fact that no entry appeared on the roll. Doe v. Callo- 
way, 6 B. and 0. 484. See Phip. Ev., 4tb Ed., p. 276, N 



665 


S. 32] Aot I of 1872 (Indian uvtd«mck act). 

When the statement is contained In any deed»-S* 13, c/. {a)*** 

—'(Oonlifiued). 

(12) Public BUFveya-'AciinisBibility. 

(a) Public surveys are admissible as evidence of reputation, provided they are 

made under competent authority, are anceint, and are produced from 
proper custody. Freeman v. Read^ 4 B. and S. 174 and Smith v. 
BrowiiloWf L.R. 9 Eq. 241 ; Pbip, Ev., 4th Ed., p. 275. 0 

(b) Public surveys are admissible as evidence of reputation, provided they are 

made by persons of competent knowledge, besides being ancient and 
produced from proper custody. Beaufort v. Smithy 4 Ex. 450, 4G8 
aryl Daniel v. W^iZ/.in, 7 Ex. 429. See Phip. Ev., 4th Ed., p. 275, P 

(c) Where tho boundaries of a manor had to be proved, a public survey of that 

manor, made under tbh authority of the Crown, or of the Duke of 
Cornwall, while it was the property of either, was held to be admis- 
sible in evidence. Smith v. Bnmnloin^ L.R. 9 Eq. 241; Phip Ev., 
4th Ed., p. 282. Q 

(d) A public survey of a manor, whose boundaries wore in question, made under 

the authority ot the Parliament during the Commonwealth, was held to 
be admissible in evidence. Freeman v. Head, 4 B. and S. 174 ; Phip. 

• Ev., 4th Ed., p. 282. R 

(e) Where tho boundaries of a manor had to be proved, surveys taken by former 

lords and founded upon unsigned presentments of jurors, were held to 
bo inadmissible in evidence. Daniel v. Wilkiny 7 Ex. 429 and Beau- 
fort v. Smithy 4 Ex. 450. See Phip. Ev., 4th Ed., p. 282. 8 

(13) Maps made under various circumstances— Admissibility. 

(а) Where tho question was as to a matter of public or general interest, a tithe 

map was hold to be admissible as evidenoe of reputation. Smith v. 
Lislery 72 L.T. 20 ; Phip. Ev., 4th Ed., p. 275. T 

• 

(б) Tho boundaries of a parish being in issue, a map 84 years old, made by a 

surveyor, who testified that be had prepared it from information receiv- 
ed from a deceased parishioner, who had shown him the boundary, was 
held to be admissible in evidence. R. v. MiltoHy 1 C. and K. 58 and 
Smith V. ListeVy 72 L,T. 20. See Phip. Ev., 4th Ed., p. 281. U 

(c) A map used by a steward, deceesod, to define the public ways of the manor 

was held to bo admissible to prove such a public right. Fij.>e v. Fulcher y 
28 L.J.Q.R. 12 ; Phip. Ev., 4th Ed., p. 281. Y 

(d) An ordinance survey map, made under a statutory authority, and, to some 

extent, from competent sources, was held to be inadmissible in 
England, {Bidder v. Bridges^ W.N. 1866, p, 148), but not so in Ireland, 
where it was held to be admissible, (0%anVs Causeway Co. v. A,—0.y 
118 L.T.Jo. 544). See Phip. Ev.. 4th Ed., p. 276. W ^ 

(e) Private maps would be evidence cf reputation, provided thoy are shown to 

have been prepared by, (or under the direction, or from the informa- 
tion, of), deceased persons possessing competent knowledge. Mercer 
v. Denney 2 Ch. 645-6 ; Aasheton^ Smith v. OweHy 75 L.J. Ch. pp. 188, 
192 ; Smith v. Lister, 72 L.T. 20; Hammond v. Bradslreet, 10 Ex. 390 
and R, v. Milton, 1 C. and K. 58. See Phip. Ev., 4th Ed., p. 275. X 
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(/) Private maps will bo admissible as evidenoe ot reputation, provided they 
are shown to have been recognised or used by such persons for the 
purpose of denning the general right, and not simply particular facts. 
Pipe V. Fulcher, 2B L.J.Q.H. 12 and JJanudv. Wilhin, 7 Kx. 429, 
See Phip. Pv., 4th Ed., p. 27o. Y 

(р) Where the boundaries of a county were in (|uestion, a map of that county, 

republished in the year 1700, with corrections and additions, by K’s 
sous from a map published 30 years earlier by K, who then had made 
an iiccMirate survey of the whole county, w’as heldf to be inadmissible, 
as 11 was not proved that the new editors had personal Unowledge or 
were connected with the dkitriet, so that it might be presumed. 
iiamviond v. Braihtreet, 10 Ex. 890 ; Pbip. lOv., 4th Ed., p. 281. Z 

(H) Ancient documents in proof of ancient possession. 

(a) Arieient documents over thirty year.s old, whereby any rights of piopcrty 

purport to have been exercised and which are })roduced from proper 
custody, are admissible in evidence-, even on behalf of the grantor, or 
his successors, in proof of ancient possession. See TMiip. Ev., 4th*Ed., 
p. 95 ; Tay. Ev., 10th Ed., Ss. OOH-GG7, pp. 107 to 473 andStcph. 
Hig., 7th JCd,, Art. 5, p. 7. A 

(b) Ancient documents purporting on the face of them to show' exorci.se of 

ownership, such as a lease or a license, may bo gisen in evidence with- 
out proof of possession or payment of lont undei- them, as being in 
theinsoivcs acts of ownership and proof of possession : this rule is 
somctiinos stated with the (]iialification, provided that possession is 
proved to have followed similar docuinonts, or that there is some 
proof of actual enjoyments in accordance with the title tf) which the 
^ documents relate. Malcolmson. v. iPOea, lO^H.L.C. 598; Wigm. IGv., 
1905 Ed., S. 157, p. 21G. B 

(с) Whei-fi an ancient document was tendered in (3videiico to prove ancient 

possession, it was held to be admissible on the principle that such 
documents, when they are shown to have been m proper custody and 
when they purport on the face of thorn to exercise ownership, such as 
leases and licenses, may be admitted in evidence as being in themselves 
acts of owricrslrip and evidence of possession. Ijord Advocate v. Lord 
Lovat, 5 App. Gas. 273. See A. A, and W. Ev., 4th Ed., p. 470, C 

{d) The documents should purport to constitute the tran.sactiori which they 
bring about. Mere prior directions to do the act, or subsequent 
narratives of them, are inadmissible. Malcolmson v. (PDeay 10 
H.L.C. 593 ; Bristow v. Cormican, 3 App. Gas. 641, etc. ; Phip. Ev., 
4th Ed., p. 95. D 

{e) Thus, though expired leases, licenses, and grants may bo tendered even 
against strangers, to prove ancient possession of the property demised 
or reserved from tbe demise, recitals therein of other doouments or 
facts will be rejected, except as admissions. Bristow v. Cormicany 
3 App. Gas. p. 662 ; Phip. Ev., 4tb Ed., p. 95. B 



s. 32] 


667 


Act I of 1872 (INDIAN KVIDENCB ACT). 

When the statement Is contained In any deed..S. 13, cl. {a).” 

— (ColUimied). 

(/) Deeds of this nature must, to ensure genuineness, be, like other ancient 
documents, produced from proper custody- Phip. Ev., 4th Ed., p. 96 F 

(i;) Deeds of this nature should, to be of any weight, bo corroborated by proof, 
within living memory, of payments made under, or enjoyment had in 
pursuance of, them. Phip. hlv., 4th Pld., p. 96. G 

(/i) The absence of evidence of modern eiijoyinont, however, goes merely to the 
and not to the admissibility, of such documont. Pliip. Ev., 

nil Ed. p. 96. H 

• 

(i) “Ancient documents, admis.^^iblc as acts of ownership, maybe tendered on 
questions either of piibyc or piivate right ; and must be distinguished 
from those ancient documenta receivable as evidence of repiilation, 
which latter may consif^t of baro as.scrtions, or recitals, of the right, but 
arc confined to qnc.stions of public and general interest ” Phip, Ev., 
Uli Ed., p. 96, icferring to .Valrohnson v. O'Dan, 16 I[.TkC. 5^.3. I 

(/j 111 an .iction liy A ag.i^u^t H for trespass to a fishery appurtenant to A’s 
manor, billt' and answers iii a chancery suit brought by A’.s ancestors 
^ arc admissible m evidence, not as evidence of the facts therein 
* mentioned, but as ovidcnco of a pending suit and as assertions ot 

ownership submitted to, though by strangers in title to P. 
Mnlcolmson \. O’Dfa, 10 fl.Ti.C. 693 , Phip. Ev., 4th Ed., p. 113. J 

(/t) Wlicio alleged licences of llsliing and dredging, dating from 1661 to the closo 
of that ccutur}, were objected to on the; ground that no rent appeared 
to have boon paid under tliem, the Court thought this uniiocessary, 
“as they were of such an ancient date that it could not reasonably be 
supposed tliat ovidence of such payments was still preserved, how over, 
to give any weight to them, the receipt of payment, or other acts of 
ownership, must be shown in later times.'’ Rogers v. Allen^ 1 Camp. 
309 ; Wigm. Ev., 1905 Ed., S. 157, p. 216. Sue also Tay. Ev., 10th 
Ed., S. 666, p. 472. K 

(7) Where a right to a fishery was in (|uostion. ancient entries in Corporation 
books purporting not to constitute liconse.s to 6sh, but directions to 
prepare such licenses, or luirratives of them, are not adini.ssiblc in 
evidence. v. ()'Dra, 10 H.L.C. 593 : Phip. Ev., 4th Ed., 

p. 1 13. L 

{m) The register maintained by a Ih.shop of chapter loases has been admitted 
a.s evidence of reputation, where the question was as to the limits of a 
parish. Coombs v. Cn:tlir}\ M. and M. 398; Phip. Ev., 4th Ed., 
p. ‘275. Soc also Tay. lOtli Ed., S. 1600, p. 11.51 and Wigm. Ev., 
1905 Ed., S. 157, p. 216. M 

(11-a) Statement in hebanama held inadmiasible. 

Where the (lucstiou was, whetUor a tenant held lands under the uahdi or 
bhaoli system of rent, and the Court founded its doci.sion upon a 
statement in a hebanama executed by the tenant’s deceased grand- 
father, held that the hebanama was inadmissible in evidence, under 
S. 32 (71, read with S. 13 (a), of the Evidence Act. 11 C.W.N. 703 
(704). N 
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II.— “{7) When the statement ts contatnetl In any deed..S. 13, c.’. (a).'' 

— (Continued). 

(15) Modern possession, proof of. 

(a) “ Modern possession, bAing susceptible of proof hy witnesses, cannot be 
established by modern grants and leases, etc,, oven though supported 
by evidence of payments thereunder.” Phip. Kv.. 4th Ed., p. 96, 
referring to /irisloio v. Co'nmran^ 3 App. Cas. p. 668 and Clarkson v, 
Wooiihinm\ 3 Doug. 189. ' 0 

(h) After ])ro('f has been given aliunde of possession, such documents will 
become evidence of the interests which are conferred by them. Doe 
V. PenfoUl, 8 C. and P. 536 : Doe v. Oliver^ 1 C. and K. 643 and Taylor 
V. Paify^ 1 and (Ir. 604. See Phip. Kv., 4th E*d., p. 96. P 

(lH-a) Proof of custom under ol. 7. 

To prove or disprove a right or custom, it is not enough to olfer evidence of a 
transaction wherein, or during which, the Tight or custom was 
asserted or denied. The transaction will bo relevant, under S. 13, 
ol. (a) of the Evidence Act, if it be one by which the right or custom 
was asserted or denied. J1 C.W.N. 7t)3 (704). Q 

(16) Statement in writing by a party to the suit who is dead. 

Suit to establish the existence of a family custom. 'Phe plaintiffs offered in 
evidence a deed containing a recital that the family custom waSi as 
alleged in the plaint, and a covenant to do nothing against it. The 
deed was executed only 18 months before the action was brought by 
the present plaintiffs, as well as by a plaintiff who had died since the 
institution of the suit, and also by a considerable majority of the 
family ; but the defendant was not a party to it. Held that the deed 
was admissible on behalf of the plaintiffs, though they could them< 
selves be called as witnesses ; but that the custom must be proved 
aliunde against the defendant. 10 P.L.R. ‘203. R 

17) accounts admissible as reputation. 

Suit to recover certain hill tracts of forest land from Dovernmont. Certain 
ayafxut accounts were adduced in evidence as proving that the said 
tracts were included in the limits of the zemindary of the plaintiff. 
Held that, having been prepared from time to tunc for admirii-strativo 
purposes by village officers and being produced from proper custody 
and otherwise sufficiently proved to be genuine, they were admissible 
as evidence of reputation. 9 285 (294). S 

18) Reports accompanying police ordersy admissibility of. 

Reports accompanying ofders for possession, under tho Grim. Pro. Gode, which 
are .simply police orders preventive of a breach of the peace and 
deciding no questions of title, or accompanying the maps referred to 
by those orders and not referred t<^ in tho orders, may be admissible 
as hearsay evidence of reputed possession. (See Tay. Ev., S. 617). 
29 C. 187 (198)(P.C.). T 

19) Attestation of a deceased subscribing witness. 

(a) Where the declarations of a deceased attesting witness, whose handwriting 
had been proved, were tendered in evidence, as amounting to an 
admission of forgery, they were held to be inadmissible in evidenee. 
StoOart V. Dryden, 1 M. and W. 615; Wigm. Ev., 1906 Ed., S. 1606, 
p. 1864 ; see \ also S. 1033, p. 1201. See also Phip. Ev., 4th Ed., 
p. 206. 0 
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(7) When the statement is contained in any deed.^S- 13, ci. (a).'' 

— (Concluded). 

(b) The Court, in the above oaso, observed, “ One of the grounds of argument 
was that, as the plaintiff used the declaration of the subscribing 
witness, evidenced by his signature, to prove the eiceoution, the 
defendant might use any declaration of the same witness to disprove 
it. The answer to this is, that evidence of the handwriting in the 
attestation is not u*sod, as a declaration by the witness, but to show 
the fact that he put his name in that place and manner in which in 
the ordinary course of business, he would have done, if he had actually 
seen the deed executed. A statement of the attesting witness by 
paif)l, or written on any other document than that offered to be 
proved, would be inadmissible. The proof of actual attestation of the 
witness is, therefore, ndt the proof of a declaration, but of a fact.'* 
Sfobart v. Dryden, 1 M. and W. 615 ; Wigm. Kv., 1906 Ed., S. 1506, 
p. 18G4. Y 

(20) Admissibility of copies and abstracts. 

(а) Since the contents of a document are in the nature of a particular fact and 

arc not provable by reputation, bare copies and abstracts of old deeds, 
^ leases, etc., containing declarations as to public rights are not gene- 
rally admissible in evidence. Doe v. Wittcovib^ 6 Ex. 603 ; Phip. Ev., 
4th ICd., p. 276 ; see also Tay. Ev., 10th Ed., S. 429. p. 380. W 

(б) But copies and abstracts of old deeds and leases, containing declarations 

rog irdirig public rights are, when produced from proper custody and 
when the existence and the loss of the originals are shown, admissible 
as secjondary evidence. Phip. Ev., 4th Ed., p. 275, referiing to Doe v. 
\fittconib^ 6 Ex. 601. X 


i2. — **(8) When the statement was made by a number of persons.. 

question.'' 

1.— GENEEAL. 

(1) Scope of cl. 8. 

The 8th clause of S. 82, Evidence Act, is to the clfocb that a stateiiieiit becomes 
a relevant fact, when it is made by a number of persons, and expresses 
feelings or impressions on their part, relevant to the matter in question. 
23 W.R. (Cr.), 35 (38), Y 

(2) Meaning of ol. 8, S. 32. 

The moaning of cl. 8 of S. 32 evidently is that, when a number of persons 
assemble together to|;ive vent to one common statement, which state- 
ment Gxpre.ssos the feelings or impressions made in their minds at the 
time of making it, that statement may be repeated by the witnesses, 
and is evidence. 23 W.R. (Cr.), 35 (38). Z 

(3) What cl. 8 does not mean. 

Cl. 8 of S, 32 certainly does not mean that a police officer may go round, collect 
a great number of statements from persons in different places, and 
afterwards put those statements in secondhand before the Court aa 
evidence which may affect the result of a criminal trial. 23 W.R. 36 
(38) (Cr.). A 
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l2,—**(8) When the statement was made by a number of persons** 
question, *' --(Continued), 

1. — GENERAL. — (Continued). 

(4) Principle of admissibility of declarations under cl. 8. 

The oral or written staDcmeuts tendered in evidence may be the natural or 
inseparable concomit iiits of the principal fact in controversy. In such 
cases, the writincr or words do no^ fall under the category of hearsay, 
but are original and independent facts, admissible in proof of thfe issue. 
Tay. J'lv., lOth Kd., S. 570, p. 400, referring to Bartlett v. Delpratt, 
4 Mas.i. 70‘i (Am.), And Dubost v. Beresford, ‘2 Camp. 512. B 

(5) Condition of admissibility under clause « 

“ It will be observed that, in the sub-clause ,is in the illustration, reference is 
made to a number or crowd, of persons. If those persons wore known 
to the witness and could be oalled, his statement could not be admitted 
luidcr the section. If they were not known op could not be found, it 
is not easy lo see how the fact tliat there were many of them is matc- 
nai. In tlio Kiighsh eases, it does not seoiii to have boon proved that 
the persons who made the observations could not be called.” Cun. Ev,, 
llth Kd., p. ‘J5, C 

(0) Illustration (n) to S. 32. 

“ With regard to illa.'%Lration {>i) to S. 3‘2, I may ob.sorve that the case defes not 
belong to S. 82 at all. The evidence would be equally admissible, 
whether the bystanders could be called or not as witnesses. When 
the bystanders, on seeing a caricature, call out ‘ there’s X,’ and evi- 
dence IS given of their words, what is relied on is, not their statements, 
but the fact of rccognit'on ; the fact, that i.s, that the caricature at 
once recalls the person \ to the minds of those who see it.” Mark. 
Kv. p. 81. D 

(7) Declarations out of Court on mental and physical conditions. 

Where a person’s opiu ions at a given time a, no, per sr and irros poo Live of any 

• act, material, expressions thereof made at such time are receivable. 

li. V. Hard}!, ‘24 How. St. Tr. 1093 4 ; Phip. Kv., 4th Kd., p. 52. E 

( 8 ) Declarations of third parties, when relevant. 

(la&e of che.atiug by pretending to be bewitched. One, Dr. M. had been censured 
by the populace for helping to exonerate Sarah M., who had boon 
tried for bewitching the defendant. It being contended that other 
people’s censuring the doctor cannot be admitted as evidence, the 
Kourt replied, What other people have said, abstractedly considered, 
ought not to alTcct Richard Hathaway. But if there be evidence that 
Hathaway had been guilty of deceit and a design to deceive people, 
will vou not allow it to be given in evidence that the people have been 
deceived Now Dr. Martin’s evidence i.s what Hathaway did and that 
people did believe him to bo bewitched.” Hathawaifs Trials 14 How. 
St. ’I’r. G89. 654 ; Wigra. Kw., 1905 Ed., S. 266. p, 332. F 

(9) Declarations of a number of persons are relevant as circumstantial evidence. 

Where an anonymous picture exhibited is charged as a libel upon D, the 
remarks of the spectators, that D ought to bring an action against the 
painter, arc admissible circuvistantiallyt as revealing that the picture 
was believed by them to represent D. See Du BoH v. Beres/ord, 2 
Camp. 511 ; Wigm. Kv., 1905 Kd., S. 1715, p. 2206. 0 
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12 .— (^) When the statement was made by a number of persons. • 
question* '' — {Continued). 

1. — GrENERAL. — (Concluded). 

(10) AdmisBibility of fact of looking at object. 

Ill has been held in America, that the fact of looking at an object is an act 
which such declarations could accompany and explain. Chase v. 
Lowell^ 151 Mass, 422 ; Phip. Ev., 4th Ed., p. 52 and Wigm, Ev., 1905 
• Ed., S. 266, p. f)33. H 

(11) Jury may consider language of assembly in cases of unlawful assembly. 

Held that, in determining whether an assembly was unlawful, the jury should 
t?lke into their consideration, inter alia, the language used by the 
persons assembled -and by those who addressed them, and then consi' 
der whether sober and national men, having their families and property 
there, would have reasonable grounds to apprehend a breach of the 
peace. R. v. Vincent j 9 C. and P. 91. See Warburton L.C. Or. Ij., 
4th Ed., pp. 85>6. I 

(12) Declarations of a number of persons as to motive or intention. 

On an indictment for exciting a seditious mob, expressions of motive or intent 
by persons attending the meeting, were held to be admissible to show 
, the purpose of its various members and its character as a seditious 

assembly. Redford v. Biileij, 1 St. Tr. N.S. 1071 ; Wigm. Ev., 1905 
Ed., S. 1729, p. 2225. J 

(13) Solicitations to join an unlawful assembly. 

In a ease of battery in dispersing a raob, solicitations by persons present to 
others to join them were admitted in evidence. Redford v. Birley, 
1 St. Tr. N.S., p. 1070-3 Stark, 87 ; Wigm. Ev., 1906 Ed., S. 1079, 
p. 1282. K 

(14) Expressions of alarm showing feelings. 

Where a person was charged with raising .a .seditious mob, expuessions of alarm 
by persons in the neighbourhood were admitted in evidence^ to show' tho 
feelings produced by the gathering. Redford v, Birley^ 1 St. Tr. N.S, 
1071 ; Wigm. Ev., 1905 Ed., S. 1730, p. 2228. L 

.(15j Opinion of witnesses regarding character of unlawful assembly. 

In a ease of battery in dispersing a seditious assembly, evidence of the opinions 
of witnesses as to whether the mob, in their judgment, endangered the 
public tranquillity, was admitted. Bedford v. Birley, 1 St. Tr. N.S. 
1071 ; Wigm. Ev., 1905 Ed., S. 1978, p. 2024. M 

(1C) Conduct and utterances as evidence of knowledge or belief, etc. 

Held that the declarations of the spectators, while they looked ut a picture in a 
picture gallery, were evidence to show that the figures portrayed were 
meant (rather, were understood,) to represent the sister and brother-in- 
law of the defendant. T>u Bost v. Beresford* 2 Camp. 611. Per Lord 
Bllenborough, Wigm. Ev., 1905 Ed., S. 260, p. 333. N 

.(17) Admissibility of declarations without summoning declarants. 

Complaints made to the police by persons alarmed at violent Chartist meetings 
were held to be admissible in evidence, although the persons were not 
called. R. v. Vincent, 9 0. and P. 276 ; Wigm. Kv., 1906 Ed., S. 1730, 

p. 2228. 0 


2835 8$ 
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t2. — **(8) When the statement was made by a number of persons*- 
question. ’ '—{Coyitijiued) . 

2.— DECLAKATIONS OF A NUMBEK OF PEKSONS 
HELD ADMISSIBLE AND INADM1SSI13LE. 

(1) Declarations of a number of persons held admissible. 

(а) Whore, in an action against a corporation for negligence for not removing a 

dangerous tree from a public road, notice of the rottenness of the roots 
was in issue, and, to show knowledge by the city, the evidence of acts of 
persons in looking at the roots was offered, the Court observed, “The 
acts of persons in looking at the roots were an important part of the 
evidence. From this, it might be inferred that thojr noticed the decayed 
condition of the roots. The remarks made at the time rendered i t cer- 
tain that the view of the roots gave notice of the defect to those who 
then saw them.” Chase v. Louell, 151 Mass. 422 ; Wigm. Fv., 1905 Fd., 
S. 260, p. 833 and Phip. Ev., 4th Ed., p. 57. ' P 

(б) Evidence that a plaintiff w'as publicly laughed at in conseque nce of a libel 

was held to be admissible to prove that that libel referred to the 
plaintiff. CooA v. Wardj M. and P. 09 ; Phip. Ev., 4th Ed., p. 355. Q 

(c) In a suit for damages by A against B for destroying a picture called “ BViauty 

and the Boast,” whore B’s answer was that the picture was a libellous 
caricature upon bis sister and his brotJior-in-law, evidence of exchima- 
tious of recognition to that effect, uttered by spectators, while looking 
at the picture in a public gallcr\ in which it was exhibited, was held 
bo be admissible. Du Host v. Beresford, 2 Camp. 511, 512 ; Phi]), Ev., 
4th Ed., pp. 52 and 370. See, also, Tay. Kv.. 10th Ed., S. 579, p. 409 ; 
Wigin. Ev., 1905 Ed., S. 1715, p. 220G. R 

(d) In a ca.se of false imprisonment, whore the defence was fear of the raising 

of a seditious mob by the plainiiff, stalcnients made to the defendant, 

* that a mob was being raised by the plaintiff, were admitted as evidence 

of the defendant’s apprehensions. Fabrujas \\ Mostyn, 20 Uow. St. 
Tr. 137; Wigm. Ev., 1906.Ed., S. 258, p. 328. S 

(e) Case of cheating by pretending to be so bewitched by S.M., that he could 

not eat. To show that the community was imposed upon by tbc 
fraud, ovidence was offered of the abuse and imprecations uttered by 
sundry persons against Dr. M., wdio had procured the liberation of 
the supposed witch and had stood up to expose the fraud. I’hcy were 
objected to as hearsay. But the Court held this evidence to be proper; 

“ he is indicted for a cheat, for endeavouring to beget an opinion in 
people by his fraudulent practieds that he is bewitched. Now is not 
this an evidence that his pretending himself to be bewitched begot 
that opinion in the people ?” Ilaihaivay's Tried, 14 How, St. Tr. 653; 
Wigm. Ev., 1905 Ed., S. 1731, p. 2228. T 

(/) On a prosecution for high treason, the cry of the mob that accompanied the 
prisoner was held to be admissible in evidence, as part of the res gestae. 
Lord George Gordon's trials 21 How. St. Tr. 535; Ros. Cr. Ev., 13th 
Ed., p. 23. See, also, Tay. Evg, 10th Ed., S. 682, p. 412, and Phip. 
Ev., 4th Ed., p. 64. U 
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12.— “(8) When the statement w-as made by a number of persons., 
question. ” — {Contimied). 

2.— DECLAKATIONS OP A NUMBER OP PERSONS HELD 
ADMISSIBLE AND INADMISSIBLE— 

(<7) In a case of riot, evidonco of expressions of a general feeling of insecurity 
and alarm and of the riotous conduct was held to be admissible. 
, People w. O'Lauffhliiiy S Utnh.. 133; Wigni. Ev., 1905 Ed., S. 1730, 

p. ‘2328. Y 

(/i) Where the question was whether a libel referred to the plaintiff, though it 
d^d not mention him by mime, evidence on oath of the plaintiff and 
his friends th.it, upon reading the libel, they understood it to refer to 
him, IS admissible. LI. v. liarnard^ -13 J.P. 127 ; Pbip. Ev., 1th Ed., 
p. 370. ' W 

(i) On a charge of conspiracy to procure largo meetings to assemble in order to 

excite terror in the community, evidence liy the police, that several 
persons, not called as witnesses, hud complained to them that they 
were alarmed and requested them to send for miliLary assistance, is 
admissible without calling the declarants, it. v. VuicoU, 9 G. and 
P. 275; Pbip. Ev., l.-h Ed., p. 99; Tay. Ev., lOtb Ed., S, 579, 
p. 409. X 

(j) 111 a case of battery for dispersing a mob, evidence whether persons 

oxprc.sscd to the Magistrates their apprehensions of a danger was 
admitted, not as evidence of the alarm, but as facts on which tba 
IMagistratcs might properly havo acted, lledford v. Birley, 1 St, Tr 
N.S. 1071 ; Wigm. Ev., 1905 Ed., S. 258, p. 328. Y 

(2) Declarations of a numbor of persons held inadmissible. 

(a) 111 an action for libel by A against B for having written that A should 

“ return to his natural and sini.ster obscurity,’’ the opinions of witnesses 
wore liold to bo inadmissible to explain these words, tjjicro being 
nothing to show that they were not u.sed in their ordinary sense. 
B?'uiLsmon v. ilartnerj 3 G. and K. 10; Phip. Ev., 4th Ed., p. 370. 
See also Tay. Ev., 10th Ed., S. 1414, p. 1020. Z 

(b) Whore a per.son was indicted for exciting a .seditious assembly, the romark.s 

made by persons more than an hour after the meeting were hold to be 
inadmissible m evidence. B, v. O^Conmlh 5 St. Tr. N.S. 1, 244. See 
Wigin. Ev., 1905 Ed., S. 1079, p. 1282. See also Tay. Ev., 10 Ed., 
S. 594, p. 420. See also Phip. Ev., 4th Ed., p. 86. A 

(c) The statement of a police officer, who goes about from place to place aud 

collects inf ormatioi^ from different persons which he afterwards puts in 
secondhand before the Oourt as evidence which may affect the result of 
' a criminal trial, ought not to be received as evidence, under cl. 8 of 

S. 32 of the Evideiioo Act. 23 W.R. (Or.), 35 (38). B 

(d) Where, in a case of battery in dispersing a mob, counsel asked the witness 

whether he believed there was anybody cub, the question was disallow- 
ed, the Court observing that that fact must be elicited from a witness 
who saw the wound inflicted. Bedford v. Birley, 1 State Tr. N.S. 
1071 ; Wigm. Ev., 1905 Ed., S. 658, p. 754. C- 
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When the statement was made by a number of persons.- 
question. **—(Continv>ed). 

2. -DECLARATIONS OP A NUMBER OF PERSONS HELD 
ADMISSIBLE AND INADMISSIBLE— 

(c) Cfise whcro atatoments about bad smells were held to bo inadmissible in 
evidence. (“ But here the statements wore probably assertions of 
external facts.”) (Jhystine v. Coin., 33 S.W. 824. See Wigpj. Kv., 
1905 Kd., S, 1730, p. 2228. D 

(f) A father’s declarations denying a deed wore held to be inadmissible against 
a claimant under the deed, in favour of the devisees of the father. 
Bartlalt v. Delprait, 4 Mass. 702, 707; Wigm. Ev., 1905 Ed., S. 1084, 
p. 1297. See, also, Tay. Ev,, 10th Ed., S. 576, p. 406. E 

<3) ‘‘Course of business,” meaning of. 

(a) The phrase “ in the course of business” does not apply to any particular 

transaction of an exceptional kind, such as the execution of a deed of 
mortgage, but to business or professional employment in which the 
declarant was ordinarily, or habitually, engaged. 13 C.W.N. 71 (73). 
referring to 23 B. 63 (70), [This comes under 8. 32 (2).] ^ F 

(b) The “ business *’ referred to may be of a temporary character ; and, while 

the business lasts, any entries which are uniformly made in the ordi- 
nary course of business are relevant. 13 C.W.N. 71 (73). [This comes 
under 3. 32 (2).j G 

<4) Relation between S. 32 (2) and S. 35, Evidenoe Act. 

8. 35 of the Evidence Act does not cover an entry of the situation and bounda- 
ries of chakran land, made iii the chowkidari register, kept under Beg. 
XX of 1817, but in such a case, S. 32 (2) of the Act applies, rendering 
• the entry admissible in evidence. 13 C.W.N. 71 (73). [This comes 
under S. 32 (2). 1 H 

<5) Reg. XX of 1817. 

— does not impose on the daroga any duty of keeping a register of ckowkidart 
rhakran lands. From the precise and uniform character of the 
entries as to such lands, appearing in a register kept under the Regula- 
tions, held, that there could be no doubt that they were made under 
proper direction in the ordinary course of business, though outside the 
statutory duty of the person who made them. 13 C.W.N. 71 (72-3). 
{This comes under S. 32 (‘2).) I 

<C) Confession of deceased accused implicating himself and an aocomplice# 

The confession of an accused person, who is dead, implicating himself and 
an aocomplice in a crime, is admissible, under 8. 32 (3), as a state- 
ment, which exposes him to a criminal prosecution. Not only is that 
part of the statement, which is against interest, admissible, but all 
those parts of it, which relate to connected facts, including the share 
taken by the others in the crime. U.B.R. (1906), Evidenoe 3aa5 Or. 
L.J. 300* [This may come under 8. 83 (8).] J 
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i2.—‘‘{8) When the statement was made by a number of persons^, 
question.**— (Continued). 

2.— DBCLAKATIONS OB A NUMBER OP PERSONS HELD 
ADMISSIBLE AND INADMISSIBLE— 

(7) Register of baptism how far evidence of age. 

• 

• A register of baptism, while evidence of that fact and of the date of it, furnishes^ 
even if it states the date of a person’s birth, no proof of the ago of that 
person further than that, at the date of such ceremony, the person 
referred to was already born. Evidence regarding the date of a man’s 
birth has boon held under certain circumstances to bo admissible under 
S. 32 (5) of the Evidence Act ; but in the case of an entry in the 
register in question, there is nothing to show by whom the statement 
euterpd was made, much less that the person making the statement 
had any special means of knowledge. 2 N.L.R. 34. (This may come 
under S. 32, cl. 5). K 

(8) Proof of date of birth after lapse of years. 

In India, it is difficult to prove such facts as the date of birth after the lapse 
« of many years, and it would be unreasonable to demand such a class 

of evidence as would justly bo demanded in England. But the 
evidence must be such as to carry reasonable conviciion to the mind. 
11 C.VV.N. 130=«1 l\r.L.T. 429. [This may come m under S. 32 (5).JL 

(9) Statement on relationship by family members before dispute. 

Pedigrees, which did not constitute ancient family records handed down from 
generation to generation and added to as a member of the family died 
or was born, hue wore drawn up on a particular occasion for a specific 
purpose by members of the family, must be treated as mere declarations 
made by the persons who respectively drew them up or adopted them. 
Such of them as were made itost litem motam are inaAiiissible in 
evidence. But, in order to make such a statement inadmissible on this 
ground, the same thing must be shown to have been in controversy 
before and after the statement was made. 13 G.W.N. 1. (This may 
come in under cl. 5). M 

(10) Pedigree, proof of . 

edigreo put forward by the plaiutills in support of their claim was accepted 
by the Court of first instance as proved ; but, on appeal, the appellate 
Court hold the evidence adduced in support of it to be worthless, and, 
moreover, observed that “at the hearing of the appeal practically 
no attempt was made to support the finding” of the Court of first 
instance ; held^ upon a consideratiun of the circumstances of tho case, 
that the plaintiffs wore not estopped on this appeal from endeavouring 
to sustain the finding of the Court of first instance in their favour. 

13 C.W.N. 1. (This may come under clause 6, S. 32.) K 

(11) Proof of custom. 

A valid custom must bo shown, by clear and unambiguous evidence, to be 
ancient, continuous, reasonable and definite. 6 O.C. 94, referring to 

14 k.I.A. 570. (This may come under S. 32, cl. 7 andS. 13, sujpra.) 0 



676 


Aot I of 1872 (INDIAN EviDNNCB ACi). [Ss. 32 & 33 


I2.~"(8) When the statement was made hy a number of persons., 
question, ** -{Concluded), 

2— DECLARATIONS OF A NUMBER OP PERSONS HELD 
ADMISSIBLE AND INADMISSIBLE— (Co/icZwdfejd). 

(12) Documents in proof of custom. 

Where it was argued that certain documents filed by the defendants were in- 
admissible as they related to the succession to ii raj or gaddi^ whereas 
it was oxprossly admitted that the succession to the estate in question 
was not regul.ited by any such rule, held that they were admissible in 
proof of the custom alleged by the defendanti*, though they related to 
the estates that descended upon a single heir. 8 0.0. 94, referring to 
7 I.A. G3-5 C. 744, B’.O.A. Nc. 99 of 1897 and F.U.A. No. 2 of 3898. 
(This may come under S. .32, cl. 7). P 

03) Proof of custom in family and in tribe of family. 

A suit for possession of an estate on the allegation that the plaintiff was the 
daughter of its last undisputed owner was resisted on the ground that 
a custom, obtaining in the family and tribe to which the parties, who 
were Soiigarha Chauhans, belonged, excluded the phuntill from inherit- 
ance. Held, that a party might plead that a custom obtained both in 
a f.imily and in a tribe to which that family belonged, but that he should 
prove that the custom was binding on the family, whether he confined 
his evidence and plea to the family or not. 8 O.C. 94 ; referring to 20 
C. G49 (P.C.) and 7 \. 1 (P.C). (This may come under S. 32, cl. 7 or 
S. 13, suiira,) Q 

14) Transactions inter alios. 

Where it appeared that, as early as 1837, the owners of an estate received 
kabuliyats from tenants carrying ou jhuni cultivation in the disputed 
land, that in 1842 and 1813 they succeeded in defeating an attempt on 
the part of persons interested in tho adjoining mouzah to exercise the 
rights over the land, and that on) several occasions they successfully 
resisted proposals on the part of tho Hovonue authorities to settle por- 
tion.s of the land as ilani land, open for settlement ; held that from 
this and other evidence of continuous possession and enjoyment, it 
should be inferred that tho land was included within tho permanently 
settled estate of the owners, and that Regulation III of 1891 had no 
application to it. 32 C.W.N. 1095 (P.C.). (This may come under 
S. 13, supra). R 


33. Evidence fjiven by a witness m a judicial proceeding, or 
^ , , before any person authorized by law to take it, is 

tain evidence for ’ relevant for the purpose of proving, in a subse- 

qu7n“®’ proceeding' judicial proccedinR, or in a later stage of 

Uie truth of facts the Same judicial proceeding, the truth of the facts 
therein stated. which it states when the witness is dead 2 or 

cannot be found 3, or is incapable of giving evidence^, or is kept 
out of the way by tlie adverse party 5 , or if his presence cannot be 
obtained without an amount of delay or expense which, under the 
circumstances of the case, the Court considers unreasonable ^ ; 
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Provided — 

that the proceeding was between the same parties or their 
a:epresentatives in interest 7 ; 

that the adverse party in the first proceeding had the right and 
opportunity to cross-examine 8; 

that the questions in issue were substantially the same in the 
/first as in the second proceedings . 

Explanation to. — A criminal trial or inquiry shall be deemed to 
be a proccedinfi between the prosecutor and the accused within the 
meaning of this section. 

(Notes)* 

I.—** Evidence given by a witness in a judicial proceeding, .states-** 

l.—GENKKAL. 

(1) Nature of section. 

S, 33 of the ICvidcivce Act gives the Court new powers, which require to be 
o^orrised with great caution. There is no doubt that it is still neces- 
sary (just as much as over it was) to produce every witness at the 
trial, unless It is proved lobe either actually impossible to produce 
him, or to be so difhcult to do so that it is, under the circumstances, 
unreasonable to insist on his production. ‘20 W.H. (Or.), 69 ; cited in 
4 C.L.R. 504 (511). B 

(2) Scope of the section. 

S- 33 of the lOvidciioe Act enumerates the cases in which the evidence given by 
a witness in a judicial proceeding, or heforti any person authorised by 
law to take it, is relevant for the purpose of proving, in a subsequent 
judicial proceeding or at a later stage of tho same judicial proceeding, 
the truth of the facts which it states. 2 A.L J. 91 (96). T 

(3) Purpose for which depositions are admissible. 

But the Act also provides for cases .in which the fact that evidence was given 
on ii different occasion js to be admissible, cither to prove the matter 
stated, (S. 33), in order to contradict (Ss. 155, 3), or m order to 
corroborate ^S. 157), tho witness. Steph. Introd., p. 140. U 

(4) Grounds of admissibility under section. 

(a) Evidence of depositions ht former trials is admis.sible, as it forms an 

exception to tho hearsay rule. Steph. Dig., 7th Ed., Art. 32 (46), 
referred to in Phip. Ev., 4th Ed., p. 407. V 

(b) As, to make evidence of former depositions admissible, oath and cross- 

examination are required, the requirements of tho hearsay rule may 
be said to bo satisfied. See Wigm. Ev., 1905 Ed., S. 1370, p. 1710, 
referred to in Phip. Ev., 4iih Ed., p. 407. W 

.(c) Plvidonce of former depositions is admissible, as an exception to the rule 
excluding secondary evidenco, on the supposition that this rule excludes 
secondary evidence, not only of documents, but of oral testimony 
also. Tay, Ev., 10th Ed., S. 464, p. 364, referred to in Phip. Ev., 4th 
Ed., p. 407. X 
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I,-— •• Evidence given by a witness in a Judiciat proceeding.* states.** 

— {Continued). 

1 . — GENERAL — ( Continued ) . 

(d) Dr. Wharton thinks that its admissibility is based on- the consideration 

that, the parties and the issues beitip( the same and full opportunity 
of cross-examination having been allowed,, the second trial is virtually 
a continuation of the first. Phip. Ev., 4th Ed., p. 407. ' Y 

(e) The principle which sanctions the admissibility of depositions and former 

testimony is the simple principle of necessity, — tba^ is, the want of any 
other means of utilising the knowledge of the witness. Wigm. Ev., 1905 
Ed., S. 1402, p. 1761. Z 

(/) If, where it is impossible to obtain his testimony given afresh in Court, it 
is not admitted at least in the form in which it survives and can be 
had, it will be lost entirely for tho purpose of doing justice. Wigm. 
Ev., 1905 Ed., S. 1102, p. 1701. A 

(</) It is a general rule that the boat evidence of whkhi the nature of the case 
admits should always be given. Tay. Ev., 10th Ed., S. 391, p. 303. B 

(?i) “ In this case, the deposition is the beat that can possibly be had, and that 
answers what the law requires.” Gilbert, C. B. Evidence, 61 ; W’igm. 
Ev., 1905 Ed., S. 1402, p. 1762. C 

(i) “ What a deceased witness, or one who from other causes has become 

incapacitated to give evidence, has sworn upon a former trial, is 
admitted on the principle that it is the host of which the ca.se admits.” 
State V. mil, 2Hill.S.O. 609; Wigm. Ev., 1905 Ed.. S. 1402, p. 1762.D 

(j) “ In requiring tho production of the best evidence which is applicable to 
• each particular fact, it is meant that no evidence shall be received 

which is merely substitutionary in its nature, so long as the originaL 
evidence is attainable.” Tay. Ev., 10th Ed., S. 391, p. 303. £. 

(A;) “ For instance, depositions are in general admissible, only after proof that 
the parties, who made them, cannot themselves be produced.” Tay. 
Ev., 10th Ed,, S. 391, p, 303. P 

(1) “ A preliminary agreement followed by the execution of a deed a conveyance 
is not admissible to show what parcels wore subsequently conveyed. 
Williams v. Morgan, lb Q.B. 782; Tay. Ev., 10th Bid., S. 391, p. 303 ; 
Phip. Ev., 4th Ed., p. 398. , G 

{m) Held that the evidence of an absent witness was improperly admitted 
under S.«33, because there was nothing to show that, by ordinary care 
and the use of ordinary means, the witness could not have been 
procured. 20 W.R. (Or.) 69 (70). " H 

(n) A deposition made by a person, wherein ho denied on oath that he had 
presented a certain petition in Court, which purported to be from him, 
was held to be inadmissible as evidence under S. 93, as the person 
might have been brought into Court, but was not brought by those 
who pleaded the said deposition. 23 W.B. 343 (344). I 
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/. ** Bvidence given by a witness in a Judicial proceeding* , states.** 

--{Continued). 

l.—GENmiAh— {Concluded). 

(u) The depositions, if published, could not be read at law, unless it was 
proved to tbo satisfaction of the Court that the witness could not be 
examined at the trial,” Andrews v. Palmer, 1 Ves. and B. 22 ; Wigm. 
Ev., 1905 Ed., 8. 1402, p. 1762. J. 

(p) “The cause of the subsequently accruing incompetoncy is not material. 
It may arise from absence, from sickness, from interest, from death, 
or; from newly-created statutory incompetoncy; but the principle 
controlling them all is that if, at the time the deposition or testimony 
was taken, the witness, was competent, it may be given in evidence 
after the incompetoncy had arisen. Such is the sense of all the 
modoiii deciFioiis, and we think the conclusion is reasonable and just.” 
Wells V. Ins. Co., 187 Pa. 106; Wigm. Ev., 1905 Ed., S. 1402, 
p. 1762. 

“ The same principle will lead us farther to conclude that in all cases where 
the party has without his own fault or concurrence irrecovcrablv los 
the power of producing the witness again, whether from physical or 
from legal cau.scs, ho may offer the secondary evidence of what he 
testified in the former trial. If the lips of the witness are sealed 
it can make no difference in jn’inciplc whetliei it be by the finger of 
death or by the finger of law'.” (Jreenleaf. Kv. S. 168 ; cited Wigm. 
Ev., 1906 Ed., S. 1402, p. 1762. L- 

2.— CONDITIONS OF ADMISSIBILITT OF FOKMEK 
'PESTIMONY. 

(1) Conditions of admissibility under section. 

(a) The oases in which former depositions are relevant are, when a witness is 
dead or cannot be found, or is incapable of giving evidence, »or is kept 
out of the way by the adverse party, or if his presence cannot be 
obtained without an amount of delay or expense w'hich, under the 
circumstances of the case, ajipears to the Court unreasonable. JOven 
in these cases a safeguard is provided. 2 A.L.J. 91 (96). [See, also, 
Wigm. Ev., 1905 Ed., Ss, 1403-1410, pp. 1762-1770, where the learned 
professor con-siders 11 specific cases of unavailability.] M 

(5) “ Where a witness has given oral testimony under oath in a judicial 
roceediug in which the adverse litigant had the power of cross- 
examination, the testimony so given will, if the witness himself be 
incapable of being called, be admitted in any subsequent suit between 
the same parties anS those claiming under them, if such suit relate to 
the same subject, or substantially involve the same material ques- 
tions.” Tay. Ev., 10th Ed., 8. 464, p. 854, and the cases there cited.N 

(c) Suoh.evidenoo is only admissible when the proceeding was between the same 

parties, or their representatives in interest; and the adverse party in« 
the first proceeding had the right and opportunity to cross-examine ; 
and the questions in issue were substantially the same in the first, as 
in the second, proceeding. 2 A.L.J. 91 (96). 0 

(d) For a former deposition in order to be admissible under 8. 83, the proceed- 

ings in which the evidence was given must have been between the 

2835 6& 
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1.—** Evidence given by a witness in a Judicial proceeding*. states.*' 

— (CiMitinued). 

2.— CONDITIONS OF ADMISSIBILITY OF FORMEK 
TESTIMONY— 

same parties, or their rcproscritativea in interest, and the person 
against whom sueh depositions could bo heard must have had an 
oppoitunit}' of cross-examining the witnesses. 8 A. C72 (076). P 

(e) 1^’or a former deposition to he admissible under S. 3B, it must be proved 
that the proceedings were between the same parties and the issues 
were substantially the same. Tf this is shown, ami if it is shown that 
the witness is dead, then his deposition, in the prior proceedings, 
becomes admissible in the sunsequenc proceedings. 23 0. 441 (442). Q 

(/) The admissibility of former depositions would seem to depend rather on the 
right to cross-examine than upon the exact identity of the parties or 
the issue; what is essentia) is but a substantial identity on these 
points. Phip. Kv., 4th Ed., p. 407, referrtruj in T.iy. Ev., 10th Ed., 
S. 407. B 

{g) Only in en'^es where the production of the primary evidoiieo is beyond the 
party’s power is secondary evidence of oral tosMmony admissible. 
Tay. Ev., 10th Ed., S. 4G4, p. 354. S 

(h) Except where the case be one provided for by statute, or by a rule of Court, 
it must be shown that tlu* witness himself eaunot be personally 
produced. Tay. Ev., lOlli Ed., Ss. 1754-5, p. 1208. T 

(2) Depositions in former suits— English common law. 

(a) “At common law, testimony given by a witnchs in a civil or criminal pro- 
ceeding is admissible in a subsequent, or iu a later stage of the same, 
trial, in proof of the facts stated, provided - 
(1) that the proceedings are between the same paities or their privies ; 
p2) that the same i.ssucs are involved ; 

(3) that the party, against whom, or whose privy, the evidence is tendered, had, 

on tlie former occasion a full opportunity of cross-examination ; and, 

(4) that the witness is incapable of being called on tbe second trial.” Phip. 

Ev., 4th Ed., p. 100. U 

“ Should any of the four last mentioned conditions bo absent, the evidence 
will be inadinia&iblo cither as )es iniet alios acta, or, as hearsay, since, 
though the oath and right to cross-examine may be present, yet there 
is not the advantage of the demeanour of the witness in tho suEsequont 
proceeding.” S^e I’hip. Ev., 4th Ed., p. 406. Y 

(c) Former depositions, even when not fulfilling the conditions stated, are 

generally lelevant as admissions, or to contradict the same witness on 
the subsequent trial, or, after the death of the deponent, in proof of 
public rights or pedigree. Phip. Ev., 4th Ed., p. 406. W 

(d) “In exjparte applications, evidence taken in other proceedings may be read, 

with the permission of the Judge, and, in all other cases, on two days' 
previous notice to the adversary.” Phip. Ev., 4th Ed., p. 406. X 

.Note. — (“ This provision is only intended to save the expense of the order neces- 
sary under the old Chancery practice, and does not alter the law as 
above stated ; Printing Co, v. Drucker, 2 Q.B. 801”). (Ibid). 
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Evidence given by a witness in a Judiclai proceeding,, states.*' 

—{Continued). 

2._coni)itions of admissibility of former 

TESTIMONY— 

(^3) Evidence must have been given in a Judicial proceeding. 

{a) “To render secondary evidonoo of the testimony of a witness admissible, it 
must be proved that the witness was duly sworn in some judicial pro- 
ccediugj to the authority of which the party, against whom his 
testimony is off(3red, was legally bound to submit, and in which he 
might havo exercised the right of cross-examination, Tf this were not 
the rule, the preposterous consequence would follow, that secondary 
evidence of testimony might be received under oircurostances that 
would exclude the testimony itself.” Tay. Ev., 10th Kd., S. 465, p. 355, 
[See, also, Oiv. Pro, Code, lftft‘2, Chap. XXV, and Act of 1871, Act 
V of 1809, and Ss. 174-176, Grim. Pro. Code, 1898.] Y 

(h) “Therefore, should it appear that depositions were taken, either by parties 
not legally authorised to take them, or without the sanction of an 
oath or affirmation, or in the absence of the party against whom they 
are offered, when, as in most crimin il investigations, his presence 
was requisite, they cannot be received.” Tay. ICv., 10th Kd., S. 465, 
p. 855. Z 

(51) “A deposition Is inadmissible, unless taken by an officer or other person 
authorised by law.” Wigm. Ev., 1905 Ed., S. 1376, pp. 1714-6. A 

(c) “ Eor a former deposition to bo admissible, the witness should have been 
duly sworn m some to which the person, against 

whom it is adduced in evidence was legally hound to submit ” Phip. 
Ev., 4th Ed., p. 407, refennig to Tay. Kv., S. 485 and Stark. Ev., 4th 
Ed., 416-18 ; (see, also, Ss. 80, 57 (7), 91, Exception 1, iitfra, for the 
mode of proving the evidence to have been given in a judicial proceed- 
ing. Spc, also, Ss. 74, 76, 77 and 79, infra, which provide for proof 
by a certified copy.) B 

{d) For example, depositions taken in a revived suit, wdioro a bill of revivor did 
not lie, have been bold inadmissilde. fffiip. Ev., 4tb Ed., p. 407. C 

{&) “ Where the matter was within the jurisdiction of the Court, but the bill of 
revivor was dismissed, as it was not proper for a decree in equity, 
the depositions wore held to bo admissible.” Phip. Plv., 4th Ed., 
p. 407, referring to Stark. Ev. 416. D 

{f) Depositions taken, withou I objection, in J udge’s chambers, where it was the 
practice not to cro.ss-exaniine, were held to be admissible. Lawrence 
v. Maul, 4 Drew 472; Phip. Plv., 4th Ed., p. 407. Sec Tay. Plv., 10th 
Ed., S. 466, p. 354. E 

(^7) Previous statements of witnesses on oath are not available as evidence in a 
subsequent trial. 7 W.R. (Cr.), 8. P 

^h) Where a sworn deposition was made by one of several accused, in the capacity 
of a witness in a previous inquiry, under Ss. 162 and 168 of the Indian 
Companies Act (VI of 1882), held it was admissible in evidence against 
that person only, and not against the other accused. 16 A. 88. 0 
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1^^** Evidence given by a witness in a Judicial proceeding.. stat/es,’* 

—{Continued). 

2._conditions of admissibility of former 

TESTIMONY— 

(t) The evidence of a prisoner taken by a Collector cannot be used against him 
on bis trial before a Magistrate. ^0 W.H. (Or.), 23. H 

ij) When a Civil Court authorising a criminal prosecution, in cases of offences 
against public justice, instead of completing the investigation itself and 
committing the parties for trial before the Court of Session, simply 
refers the proceedings and leaves it to the Magistrjfte to commit or not, 
as be thinks proper, the depositions taken before the Civil Court are 
not admissible iii evidence < before the Sessions Court, as depositions 
taken before the Magistrate are, in ccrt.iin cases, under S. 309, 
Grim. Pro. Code, 1861. 0 VV.R. Cr. 41. ' 1 

(A.) The deposition of a person other than a merchant seaman is not admissible 
in evidence under S. Ill of the Mercliani Seaman’s Act (I of 1869). 
1 Hyde, 196. J 

(4) Evidence given in proceeding declared to be cor am non judtee. 

Evidence of a witness, when it was given in a proceeding, subsequently 
pronounced to be one coram non judicc, is not admissible, where the 
witness is no more, during a retrial before a Court of competent 
jurisdiction. 3 M. 48 (51)--2 \Veir 760. K 

(5) Grounds of admitting absent witnesses’ evidence to be recorded. 

(a) When the evidence of an absent witness is admitted under 8, 33, the 
grounds for its admission should be stated fully and clearly, so as to 
enable the High Court to judge of the propriety of its admission. 
20 W.K. (Cr.), 09. L 

{b) Admitting evidence given in a former judicial proceeding, under 8. 33 of 
the Evidence Act, without explaining the reasons for so doing, is an 
irregularity that should not be repeated. 1 A.W.N. 38. M 

(6) Objections to depositions. 

(а) “ When depositions are tendered in evidence as secondary proof of oral 

testimony, they are open to all the objections which might have been 
raised, if the witness himself had been present during the trial. Leading 
and other illegal questions, are, therefore, constantly suppressed, 
together with the answers to them ; and this, too, whether the 
testimony has been taken viva voce^ or by written interrogatories.” 
Tay. F]v., 10th Ed.,S. 548, p. 3p9 ; Phip. Ev., 4th Ed., p. 409, re- 
ferrvng to Small v. Nairne, 13 Q.I3. 840. N 

(б) “But a party cannot repudiate an answer which has been given to an 

illegal question put on his own aide.” Tay. Ev., 10th Ed., 8. 548, 
p. 389, referring to Hutchinson v. Bernard^ 2 M. and Rob. 1. See, also, 
Steph.Dig., 7th Ed., Art. 126, p. 144, and Phip. Ev., 4th Ed., p. 409.0 

(c) Wherever “ objections are taken to interrogatories on the ground of their 
being couched in a leading form, the Judge is vested with a wide 
di'<cretion as to how much, if any, of the depositions returned he will 
in consequence strike out.” Small v. Nairne, 13 Q.B. 840 ; Tay. Ev., 
10th Ed., 8. 648, p. 389 ; Phip. Ev.. 4th Ed., p. 409. P* 
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/. — “ Evidence given by a witness In a judicial proceeding, .states.” 

— (GontinvM). 

2.— CONDITIONS OP ADMISSIBILITY OF FORMER 
TESTIMONY— (Cow«/itte£f). 

(d) “ Where a witness, on being examined upon interrogatories in a foreign 

country, stated, in one of his answers, the contents of a letter which 
was not producod,' that part of the deposition was suppressed at the 
trial, though it was urged that, as the witness was beyond the 
jurisdiction of the Court, no means existed for compelling the produc- 
tion of the letter.” Tay. Ev., 10th Ed., S. 64S, pp. 380-390, referrmg 
to ^^teinkeller v. Newton, 9 0. and P. 319. See, also, Phip. Kv., 4th 
Ed., p. 409, re/emiig to Tufton v. Whitmore, 19 A. and E. 370. Q 

(e) “ Mr. Justice Stephen says that the credit of the declarant may be impeached, 

in the same way as that of a witness, who had denied in cross-examin- 
ation the imputations suggested (art. 135).” Phip. Ev., 4th Ed., p. 409R 

(/) Where, after objection, admissible evidence has been rejected, or inadmissi- 
ble evidence admitted, the Court may suppress the depositions wholly 
or in part. See Lumley v. Gye, 3 E. and B. 114 and Small v. Nairite, 
13 Q.B. 840 ; Phip. Ev., 4th Ed., p. 437. S 

<7) Proof of the former testimony. 

(а) Whore the testimony is oral, it may be proved from memory or notes, by 

any one who can swear .is to its accuracy, as for instance, a Judge, 
Counsel, or Reporter. 72. v. Morgan, G Cox. 107 ; 22. v. Bird, 5 Cox. 
11. See Phip. Ev., 4th Ed., p. 409. See Tay. Ev,, 10th Ed., S. 41C, 
p. 322. T 

(б) The oral testimony of a witness may be proved by any person who will 

swear from his own memory. Strutt v. Boinugduii, 5 Esp. 56 ; 

Mayor of Dnr>ca>ter v. Day, 3 Taunt. 262 and It. v. Jolliffe, 4 T.R. 
290 ; Tay. Ev., 10th Kd., S. 64G, p. 388. Sec, also, Wigm.'Ev., 1905 
Ed., S. 2098, p. 2832. U 

(c) A witness’s oral testimony may be proved by notes taken at the 

time by any person, who will swear to their accuracy. Mayor of 

Doncaster v. Day, 3 Taunt. 262. See Tay, Ev., 10th Ed., S.546, p. 388. Y 

{d] Former oral testimony may also be proved, possibly from the necessity of 
the case, by the Judge’.s notes. Mayor of Doncaster v. Day, 3 Taunt. 
262. See Tay. Ev., 10th Ed., S. 646, p. 388. W 

(tf I Proof of former oral testijuony by the J udge’s notes is liable to very serious, 
if not insuperable, objections, for such notes form no part of the 
record, nor is the Judge bound to take them, nor do they possess the 
sanction of his oath to their accuracy or completeness. Conradi v. 
Conradit Ij.H. 1 P. and D. 514 ; Tay, Ev., lOtb Ed., S. 646, p, 388, 
See, also, Phip, Ev., 4th Ed., p. 409. X 

{/) Where oral testimony is sought to be proved, it may not be proved by the 
Judge’s notes, uule:is at least by consent. 22. v. Child^ 5 Cox, 197, 
203; Origin's Divorce Bill, 1896, A.C. 133; Phip^ Ev., 4th Ed., 
p. 409, referring to Tay. Ev., S. 646, Y 
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1.— ” Evidence given by a witness In a ludiclal proceeding. .states.” 

— {Cotitinued)» 

2.— CONDITIONS OF ADMISSIBILITY OF FOKMEE 
TESTIMONY— (Cyjiiii/med). 

(g) Where a juror had falloji ill, the Judge’s uotos of felic evidence wore read 
over t ) the new juror, all the witnesses being re-sworn. The Veronica 
Case, G7 J.P. 207 ; Phip. ICv., 4th Ed, p. 409. Z 

(7t) “Whore the depositions are written, they may bo proved either by office 
copy, or exainined or ccrtilied copy.” Phip. Ev., 4th Ed., p. 409. A 

(i) In proving former oral testimony, it will suffice to give tjie substance merely, 

and not the exact words, of the exanimation and the cross-examination. 
Phip. 4th Ed., p. 409, referring /oTay. Ev., Ss. 640-7. B 

(j) “ How far it may be iiftcessaiy to prove the precise words spoken does not 

clearly appear, ft is said that m one case the evidence of a witness 
was rejected ‘ as he could not undertake to give the words, but merely 
to swear to the effect of them’.” Tay. Ev., 10th JCd., S. 540, p. 388, 
referring to R. v. 4 T.R. 290. C 

(k) “To insist upon strict accuracy would exclude this sort of evidence 

altogether, while extreme particularity and minuteness in a wit-ncss's 
narrative and an undertaking by him to repeat with exactness every 
word of the deceased’s to.stimony, ought to arouse just doubts of the 
witness’s honesty and the truth of his evidence.” Tay. Ev., 10th Ed., 

S. 546, p. 388, and the cases there cited. D 

(8) Burden of proof. 

As to whether the burden, of proving that the conditions essential to the 
admissibility of dopo.sitions, uiidor S. 83, have been complied with, lies 
on the person who tenders the evidence under this section, see S. 114, 
infra. £ 

(9) Duty ht Court in trial. 

The Court is bound lo try the matter between the parties who are before it upon 
such ovidonoo as those parties in their discretion produce for the 
purpose, and, at the time when the evidence is tendered, to decide 
whether or not it is legally admissible. 9 W.R. 587 (588). F 

(10) Evidentiary value of former depositions. 

(а) The weight of depositions in former trials, as distinct from their admissibi- 

lity, is affected by the loss of the demeanour of the witness, though it 
may rank as high as oral testimony. See Phip. Ev., 4tb Ed., p. 407. G 

(б) Evidence of depositions in former trials was observed to bo of as high a 

nature, and as direct and immediate, as viva voce testimony. Per 
Tindal, C.J. Wright v. Tatham, 1 A. and E. 3, 22. See Phip. Ev., 4th 
Ed., p. 407. H 

(11) Yalue of former testimony not to regulate admissibility. 

Whether the Court does or does not consider evidence given on another occasion 
and between other parties appropriate and valuable for the decision of 
^ the case which is before it is not of itself a reason for the admission or 
rejection of such evidence, 9 W.R. 587 (588). I 
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/. Evidence given by a witness in a Judicial proceeding, .states.** 

— {ConliMied), 

2.— CONDITIONS OF ADMISSIBILITY OF FOEMEK 
'TE^^nUO^Y---{Coniinved). 

(12) Caption of depositions. 

(a) Whore a deposition was without a caption or title, it was to be inadmissible. 
It. V. Newton.^ 1 h*. & F. G41 ; li. v. Oali'in^ Ir. C.C.R. 10 Cox. 108; 
B. V. Bees, S. Wales Cue., Times, 20 Dee. 1888 ; Dhip. Kv., 4tli Ed., 
p. 4il. See, also. Tay. Ev., 10th Ed., S. 487, p. 366. J 

(2/) A caption which does not mention where a deposition was taken is inadmis- 
sible. B. V. Curtis^ 21T.L.R. 87 ; Phip. Ev., 4th Ed., p, 441. K 

(c) A caption or title, being an integral part of the deposition, must bo added 

at the time and not afterwards. 2?. v. Prestridge, 72 L.T.Jo. 93 ; Phip. 
EiV., 4th Ed., p. 441. L 

(d) The words descriptive of the witness, put at the head of a deposition, form 

no part of ii. and are no evidence to pro\e the facts stated. 20 A. 108^- 
311. A. 38. M 

(13) Case where strict application of section necessary. 

Where e^crythlng turned on the evidenco of an absent witness, and, without it, 
the prosecution must fail, it was held bo bo, therefore, a case in which 
the provisions of S. 33 ought to bo most strictly applied. 20 W.R. 
(Cr.i, 09. N 

(14) Discrepancies in depositions. 

Tn a trial before a Sessions Court, the nltention of the Jury may be called to the 
discrepancies between the e\idonce gi\en liy the witnesses in such 
Court and that given before the committing ^lagistrate, without the 
depositions before the lilagistrate being put in. 0 C.L.R. 390. 0 

(15) Deposition of approver before committing Magistrate. 

There is a grave doubt whether the deposition of an approver, taken before the 
committing Magistrate, may be used as evidence against his accom- 
plices on their trial before the Court of Sessions, where the approver's 
conditional pardon is withdrawn. 7 C.L.R. 66. Per Field, J . See, 
also, 13 C.L.R. 326. P 

(16) Deposition of deceased witnesses as against strangers. 

The depositions of deceased witnesses will, in some cases, be admissible even 
against strangers; as, for instance, if they relate to a custom, prescrip- 
tion, or pedigree, where reputation would be evidence ; for, as the 
unsworn declaiations of persons deceased would be here received, ihcir 
declarations on oath are much more admissible. Tay, Ev., 10th Ed., 
Ss. 1754-5, p. 1268; see, also, Phip. Ev., 4th Ed,, p. 40G, cited supra.Q 

17) DepoBitions in counter case. 

When accused persons are on their trial, their depositions, as witnesses, given 
in a counter case, may bo used as evidence against them, but such 
depositions will be evidence only against the persons making them. 

21 G. 392. (3 M. 271 and 12 B. 440, F). R 
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L — ** Evidence given by a witness in a judidai proceeding. .states.^* 

--(Continued), 

‘2.--00NDIT10NS OF ADMISSIBILITY OP FOBMER 
TESTIMONY— 

((18) Documents tendered in civil case— False evidence, trial for giving. 

Documents, which were tendered in the civil suit, if relied on in *1 prosecution 
for giving false evidence, must hh proved in the Criminal Court before 
they can bo received as evidence. 9 W.R. (Cr.), 58. S 

(10) Evidence— Former case— Consent of parties. 

(a) A Judge IS warranted, with the consent of the parties.to a suit, in deciding 

the questions in dispute on the basis of evidence contained in the 
record of a former case. 4 N.W.P. 126. T 

[b) Kvidcnce given, when a party never had the opportunity either to examine 

or to cross-examine the witnesses, or to rebutT their testimony by fresh 
evidence, is not legally admissible for or against him, unless he co 7 isents 
that it should be so used. 9 VV.R. 587. U 

(r) In a case of inheritance, it was held with regard to the evidence in one suit 
having been imported en masse into another at the first hearing; and 
the admission of evidence upon the trial of the now issue ; that the 
parties intended that the evidence should be admitted and that no 
irregularity had taken place materially affecting the decree of the High 
Court. 14 A. 360. Y 

8 .— EFFECT OF CERTAIN PROVISIONS IN THE GRIM. 
PRO. CODE ON S. EVIDENCE ACT. 

(1) Relation between S.— 33, Evidence Act, and S. 491, Grim. Pro. Code, 1872. 

S. 3-3 of the Evidence Act does not justify a Magistrate, when proceeding under 
S. 491, Grim. Pro. Code, 1872, in using evidence taken in a previous 
criminal trial, in supersession of evidence given in the presence of the 
accused. 22 W.R. 86 (37) (Or.). (S. 491, Grim. Pro. Code, 1872, 

corresponds to S. 107, Grim. Pro. Code, 1882). W 

(2) S. 288, Crim. Pro. Code, 1882. 

(a) “ The provision of the law contained in S. 288, Grim. Pro. Coda, 1882, 

applies when a witne.ss at a trial gives an account of the matter 
different from that which he gave on the preliminary enquiry. It 
proceeds on ^be assumption that the first statement of the witnesses 
i.s as likely to be true as the second. If this were really so, why is it 
necessary always to examine the witnesses a second time when the 
accused is committed for trial ? Probably, the only real use, intended 
to be made of the earlier depositions in such cases, is to destroy the 
credit of the witnesses, if their evidenc>e on the trial contradicts that 
given on the preliminary enquiry, in which case the evidence given 
on both occasions ought to be treated as worthless.** Mark Ev., p. 33.X 

(b) The discretion conferred by S. 249, Crim. Pro. Code, 1872, should be exer- 

cised upon substantial materials rightly before the Court, and reason- 
ably sufficient to guide the judgment of the Court to the truth of the 
matter, and not upon mere speculation or conjecture. 12 B.L.R. 
Ap. 16. y 
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A.Ct I Ot 1S12 BVIDV'.NCE ACT). 

I.~" Evidence given by a n'itness In a judicial proceeding.. states.” 

■-{Contiitued}. 

8.— EFFECT OF CEUTAIN PBOVISIONS IN THE 
<3EIM. PRO. CODE ON 8. 88, EVIDENCE M'T— (Continued). 

(c) Under S. i!88, Grim. Pr.). Code, a Judge may base his judgment on the 

•jvjdcncc given before the Mtigistrate in the pfeKfuce of the uccused, 
where there are and particular reasons for considering that 

evidence to bo honest and true, and when that evnlence is, to a certain 
extent, corroborated by independent testimony before himself. 
12 Ji.L.U. Ap. 15, riidtl in 10 203 (314). Z 

(d) S. 2^8, (Jrini. Pio. Code, 1882, was never intended to bo used so as to 

enable a Court r.rying a cause to take a witness's deposition bodily 
from the ^r.Lgistrate's record, and to treat it as evidence before itself ; 
at anyaafce, tlic Judge was bound to put to tbe witnesses he proposed 
to contradict by their former statements, the vvliole or such portions of 
thcji' clcpo^itlOns as lie intended to rely upon in his decision, so as to 
■ ilt'ord them an ojiportiiuity ot explaining their moaning, or denying 
that they bad made any such statement'., and so forth. 7 A. 8(52 ( 863), 
aii'i'cvinfj 12 B.L.H. Ap. 15. A 

’ (c) 'Plierc ciu be no doubt the provision was intended to enable the Court to 
re id tlio previous twidenco as sub^tantlvo evidence in the ease at the 
trial, whore, tor the purposes of justice, the adoption of such a 
course IS found bCvO'S.iry i»y the Judge. Such evidence ina\ Ix' used 
as much Hi fivoiu of the defence as in support of the prosecution. 
21 M. tl-t (110) 2 Weir 377. B 

(/) In a ease in which the accused was charged witli murder, the Sessions Judge 
considei'ci (he cvnleuce given before him by the witnesses for the 
prosecution fco bo faUe, but nevcrlholess convicted tlie accused, acting 
under S. 219 of the (Jriiu. Bro. Code (Act X of 187*2), and rehuug on the 
evidence which bad been given by the same witnesses before the 
committing ollicor. Held that S. 2l9, Crim. Pro. tyode, 187*2, did not 
appl\ to this case. 12 T>.1j R. Ap. 15. C 

(;/) '.(’he oonfession of .i witness in thi* shape of a former ileposiliou can bo 
used as evidence against a prisoner, only on the con litiou p'^escribed 
by S. 219, Criin. Pro. Code, that is, it must h.ivo been duly taken by 
the committing ofTicec in the presence of the person against whom it is 
to be usel. The lUTtiHcato of the MagLstrate appended to such confes- 
sion in order to alford i>riiiia facie evidence, under S. 80 of the Evidence 
Act, of the e iron instances mentioned in it relative to tbe taking of the 
statement, ought to give the facts necessary to render the deposition 
admissible under S. 249, Cr.P.C., 1872. 21 W.R. (Cr.), 5. D 

(/i) A Court of Session is not at liberty, under Act X of 1872, S. 249, to ground 
its judgment on tbe depositions taken by the Magistrate, without 
taking the examinations of the witnesses afresh. 24 W.R. (Cr.), 11. E 

^i) The purpose of S. *219, Crim. Pro. Code, 1872, as recently amended, is to 
make depositions, given before Magistrates in the preliminary enquiry, 
evidence for the purposes of the trial in the Court of Sessions, only 
when the Sessions Judge determines, in the exercise of his discretion, 

283e— S7 
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Evidence given by a witness in a iudiciat proceeding ..states^^' 

— (Continued). 

3.— EFFECT OP CERTAIN PKOVISIONS IN THE 
GRIM. PRO. CODE ON S. 83, EVIDENCE kCT—{Continuedy 

that they are to ho used in this way. But, tliis discretion, oonaidoring 
it as a matter of fact or law, is open to review by the High Court in 
appeal. 11 B.ll.C.R. 281 (282). F 

( /) Whon a rase i.s under trial in a Court of Sessions, the Sessions Judge has 
the depositions, given in the Magistrate’s Court, before him. If he 
finds that the statements of the wntnesses in h-is own Court differ 
materially from those previously made by the same witnesses, it is his 
duty to examine them as to, the discrepancies, and more so when the 
priHoner.s are undefended and contradictory testimony is given for the 
prosecution. (Ihicl). ' 0 

(7:) But, if he does examine the witnesses, he ought (set3 Tay. Ev., Ss, 1.300, l^OL 
and Evidence Act, S. 15.5), in ordinary cases, to niake the depositions, 
upon which he has examined them, evidence in the case ; he is at 
liberty to do so, and the power should be exorcised, so as to bring all 
relevant matter, so far as possible, under consideration in forming a 
judgment on the case. (Ibid). H 

(i) If the Sessions Judge has omitted to examine the witnesses on obvious and 
important discrepancies in tbeir statements, the High Court will, in 
general, direct that such an examination be made and the Sessions 
Judge having the witnesses before him for such a purpose, will, in most 
cases, feel it his duty to make former depositions evidence, quantum 
valennt. for the purposes of tho final adjudication in appeal . (Tbid). I 

(m) The alternntivo is for the High Court in such cases to order a new trial, 

on the ground that there has been a mis-uso of the discretion of the 
• Sessions Judge which may have defeated the ends of justice ; but a 

■ now trial will not be ordered, except in special cases. (Tbid). J 

(n) Depositions read, under S. 289, Grim. Pro. Code, 1882, and retracted at tho 

trial, arc not by themselves material corroboration. 12 M. 123 = 2 
Weir 370. K 

(o) S. 288 of tho Crim. Pro, Code does notiJermit the produotion of the evidence 

given before tlje committing Magistrate, only for the purpose of contra- 
dicting the witness at the Sessions trial. If that wore all, the provi- 
sion would bo quite unnecessary and superfluous, inasmuch as evidence 
could be adduced, for tho purpose stated, under the Evidence Act. 
24 M. 414 (415-0). ^ L. 

(p) Where there are two sets of evidence, neither of which can alone be accepted 

without corroboration, they cannot Ocach, in its turn, be taken to 
corroborate the other, and joined together so as to justify any Court in 
taking action on such evidence. 27 C. 295^4 C.W.H. 129. M. 

(q) Evidence, brought in under S. 288, Crim. Pro. Code, cannot be accepted as 

a proper corroboration of a confession made to a Magistrate and retract- 
ed at tbe Sessions trial, especially when the confession was not fairly 
obtained and was not voluntary. 27 C, 295 (307)=4 O.W.N. 129. K 
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i Evidence given by a witness In a ludicial proceeding., states.^* 

— ( ContiftzMid). 

8.— EFFECT OF CERTAIN PROVISIONS IN THE 
CRIM. PRO. CODE ON S. 33, EVIDENCE ACT— {Concluded). 

(r) S. 288, Crim. Pro. Code, allows evidence taken before th^ committmg 

Magistrate to be troajied as evidence in the case, but a conviction based 
• on such evidence alone will not be justified. Ratanlal’s Unrep. Crim, 

Cases 894 (895). O 

(s) Although^ S. 603, Grim. Pro. Code, 1882, may include any party to a 

proceeding, it is principally intended for the purpose of some witness 
other than the parties principally concerned, persons “ whose presence 
could not 1)0 obtained without an amount of delay and expense, which, 
under the ciroiimstances of the case, the Court considers unreasonable. 
19 C. 113 (121). P 

(3) B. 507, Crim. Pro. Code. 1882. 

S. 33 of the Fividence Act differs altogether from the language used in the Crim. 

Pro. Code, 1882, S. 507. The Code allows the issue of a commission 
* in the c.ase of unreasonable delay, expense or inconvenienco, 19 C. llS- 

(120-1). 0^ 

(3-a) Reason for enacting S 507 (2), Cr. P. C.) 1898. 

“ Various High Courts have held that depositions taken under this chapter are 
only evidence in the Court, from which the commission issued, and that 
if the evidence is required in another Court, a fresh commission must be 
issued. VVe have, therefore, provided that depositions may, subject to 
certain qualifications, bo received at subsequent stages of the case.’* 

Sec Select Cornmitteo’s Report, 16th Feb., 1898, para. 73. R 

» 

(4) S. 370, Crim. Pro. Code, 1861, corresponding to S. 510, Cr. P.C., 1882. 

(а) Under S. 370, Crim. Pro. Code, the original report of the Chemical 

Examiner, bearing his signature, and not a copy of the report, should 
bo put in evidence. 15 W.R. (Gr.), 49. S 

(б) Where a document purported to be a report under the hand of a person 

.styling himself Additional Chemical Examiner ” on a matter upon 
which his analy.sis and report were required, held, it was of no more 
value as evidence than a piece of waste paper. (^S. 610, Crim. Pro. 
Code, 1882). 10 G. 1Q{26 (1027). T 

(c) Ss. 509 and 510 of the Crim. Pro. Code, provide that the depositions of the 
Civil Surgeon, and the report of the Chemical Examiner, or Assistant 
Examiner, may be read at the trial, without in any way accounting 
for their absence. But they may bo called if the Judge thinks proper ; 
and they ought to be called in all important cases, in order that they 
may be cross-examined, and also that their opinion may be asked upon 
the questions which frequently arise, when the cause of death is being 
inquired into, and which could not have been foreseen at the time the 
report was drawn up. Mark Bv., p. 84. IT 
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1.—“ Evidence given by a witness In a Judicial f roceeding. . states.’' 

- (Continued), 

4— DEPOSITIONS TAKEN ON COMMISSION. 

fl) The deposition of a witness obtained by commission. 

The deposition of a witness, oht lined by a coinmission issued by the committing 
]\Iagistrato and forming part oftho record of his enquiry, is admissible, 
undor S. /Jd of the I'lvideiicc Act, provided that the requirement^^ of that 
section are s>tisficd, notwithstanding chapter 40, Grim. Pro. Code, 
1882. 1!) B. 749 (750, 757 and 758). Y 

(2) Return of commission— S. 507, Grim. Pro. Code/ 1898. ^ 

(a) After any commission issued undor S. 503 or S. 506 has been duly executed, 
it sliall be returned, together with the deposition of the witness exa- 
mined thereunder, to the Court out of which ‘it is.suod ; and the eom- 
mission, tho return ihorelo and the dcjiositiou, shall be open at all 
reasonable times to inspection of the parties, and may, subject to all 
just exceptions, he road in evidence m tho case by cither party, and 
shall form part of the record. W 

((i) Any deposition so talvcn, if it satisfies the conditions prescribed by S. 33 of 
the Indian hlvidoncc Act, 1872, may also be received in evidence at 
any subsequent stage of the case before another Court. X 

(3) Admissibility of evidence taken on Magistrate’s commission in High Court 

Tn a criminal trial before the High Court, the evidence of a witness talu3n upon 
commission ip nt^t admissible, except whore it can be shown that such 
cviclonco was so taken upon an order made by that Court, niider S. 76 
of .Vet X of 1875. or unless it is admissible under S. 33 of the hlvidcnce 
Act. 6 C. 532. Y 

(4) Case^ where S. 33 is not applicable. 

The deposition of a com])laiiiant, taken before the committing Magistrate and 
read in the Se.-.aions Court to prove the loss and identity of the articles 
found in t:io p isscssion of the accused, who was charged with 
dishonestly receiving them, was held to bo inadmissible, there being 
no evidence on the record, nor any taken, to permit the application of 
S. 33 of the Evidence Act. 2 A. 646 (647). Z 

(5) Depositions taken on commission held inadmissible. 

(а) The Nizam of Hyderabad was examined and cross-examined, under a 

commission issued by the Chief Presidency Magistrate, Calcutta, 
during an enquiry before him, under the terms of S. 607, Cr. P.G., 
1882, and his deposition was tendered in evidence before the Sessions 
Court. The deposition was held to be inadmissible, as the Nizam was 
not dead, as it could not be said either that he could not be found, or 
that he was kept out of tho way, as there was no suggestion of delay, 
and, as the allegations regarding the expense of obtaining his presence 
w'crc absurd. 10 C. 113 (121). A 

(б) Where a Commissioner took the evidence of witnesses, when tho last return 

day of the commission had expired, held that tlie depositions of the 
witnesses were not admissible in evidence in the cause. 14 W.R. (A.O. 
C.J,), 17. B 
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1.—” Evidence given by a witness in a judicial proceeding.. states.” 

— (Continued 

5.— KEOOiU) OF DEPOSITIONS, STATUTORY 
PROVISIONS, ETC. 


(1) Record of depositions. 

The Codes of (hvjl and Ociiiiinal T'roceduro direct all judicial officers to make 

s record of the evidence given before them ; and S. 80 of the lilvidenoe 

Act provides that a document purporting to be a record of evidence 
shall be presumed to be genuine, that statements made as to the 
circumstances uudor which it wa.s taken shall bo presumed to be true, 
ancf the evidence to have been duly taken. The result of these sections 
taken together is that when proof of evidence given on previous occa- 
sions IS admissible, it iimy be proved by the production of the record 
or a certified copy. (Si*o S. 7G) Stoph. Iiitrod., p. 111. C 

(2) Evidence to be legally recorded and taken in proper form. 

(а) The cvi donee given m the previous proceeding must have been recorded in 

the manner proscribed by law. See Crim. Pro. Code, Ss. 353-365, 
503, 500, 512, 263, 261 and Oiv. Pro. Code, Ss. 178, 181-103, and Rob. 
Cr. Kv., I3i.h Pd., p. 61. D 

(б) “To render a deposition of any kind admissible in evidence in any case, it 

must bo proved to have been formally taken. The requirements of 
the statute (11 and 12 Vie. C. 42, S. 17) must be proved, by the party 
tendering the evidence, to have been complied with ; though the usual 
presumptions in favour of the proceedings having been regular, will be 
imide, if the dopositions are in form correct.” Kos. Cr. Kv., 13th Kd., 
p. 01. E 

(c) “ Depositions, before they will be available as secondary evidcuoc and as a 
substitute for a viva voce testimony, must he proved to have been 
regularly taken under legal proceedings duly pending, or on some 
other occasion sanctioned by law.” 'J'ay. Kv., 10th Ed., Ss. 1754-5, 
p. lliCS. - . • F 

(3) Ss. 80 and 91, Evidence Act 

“When the statcrneiib given by a witness is by law required to bo in writing, 
&. 1)1 of the Act .applies and ov.il evidomto of the stakunent is excluded. 
To depositions thus recorded in accordance with law, S. 80 applies. 
There is a presumption in favour of the gonuinenoss of the document.” 
Cun. Ev., 11th liid., p. 98. G 

(4) Failure to comply with provisions of Civ. Pro. Code —Effect. 

Where the requirements of Bs. 182 and 183, Civ. Pro. Code, 1877, wore not 
complied with in a judicial proceeding, it was held that the informa- 
lities which took place in recording the deposition of the accused 
rendered the record of his evidence inadmiBsiblo, and that S. 91 of the 
Evidence Act rendered no other evidence of his deposition admissible. 

6 0.762 (76.3). ^ H 

(5) Depositions, informally taken, admissible for some purposes. 

“ Depositions, though informally taken, are admissible, like any other 
admissions, against the deponent, whenever he is a party ; or, they 
may bo used to oontradict and impeach him, when he is afterwards 
examined as a witnes-s.” Tay. Ev., 10th Ed., Ss. 1754-6, p. 1268. 1 
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!.—*• Evidence given by a witness in a Indicia! proceeding, .states.*^ 

— {Continued ). 

5 — RRCOiiD OF DEPOSITIONS, STATUTORY 
PROVISIONS, ETC.— (Oontmued). 

(6) PFesumptions regarding depositionB. 

The Court may presume that the judicial^ and official acts have been regularly 
performed, and, therefore, a presumption that the proccedmgs and 
depositions have been regular will he made, until and unless the 
contrary is shown. See S. 114, infra, ill. (e). J 

^(7) Documents not on the record before Sessions Judge, but st^nt by Magistrate- 
Admissibility. 

Documents which were on the recdlrd sent up by the Magistrate, but which 
were not put in evidence before the Sessions Judge, were looked at, 
because they told in favour of the prisoner. 10 B.L.R. 332. K 

(8) Memorandum of depositions. 

A memorandum by a Judge that certain witnesses had deposed the same as the 
former witnesses was held to be not in accordance with the require- 
ments of S. 195, Grim. Pro. Code, 1861. W.R, (1864), 18 (Or.) L 

19) Written reports of depositions— Grim. Pro. Code, 1861, S. 369, corresponding to 
8. 33, Evidence Act. 

Written reports of depositions arc not evidence, except in the case provided for 
by S. 369 of the Code of Criminal Procedure, 1861. 6 W.R. (Or.), 92. M 

(10) Depositions taken under S. 369, Gr. P.G., 1861- Gonditions of admissibility to 
be recorded. 

When a deposition is received in evidence under S. 369 of the Grim. Pro. Codo, 
1861, at a trial before a Sessions Judge, there ought to be on the record 
distinct proof of the existence of such a state of things as makes the 

• deposition legal evidence. 7 W.R. (Gr.), 78. N 

^11) Mode of recording deposition, evidence of— Sufficiency. 

The evidence of a writer in the Judicial Commissioner’s office, to the effect that 
“ the document shown to him is a deposition taken before the Assistant 
Commissioner ; it appears to have been taken in duo form upon solemn 
affirmation and i.s attested by the signature of the Assistant Com- 
missioner,” is not sufficient evidence of the prisoner having duly 
dopo.scd. 3 B.L.R. (Cr.), 36-12 W.R. (Cr.), 31. 0 

(12) Depositions of witnesses taken by Magistrate— Evidence on appeal. 

Before depositions of witnesses taken befqre a Magistrate can be used on appeal, 
it should be shown either in the depositions or elsewhere that the 
evidence was read over or interpreted to the respective witnesses. 
14 W.R. iCr.), 13. P 

(13j Depositions not conforming to 8. 360, Cr. P.C., 1882. 

Where a Sessions Judge, after hearing a general statement made by amooktear 
engaged in the case, came to the conclusion that the depositions of 
certain witnesses taken in the Magistrate's Court did not comply 
with the requirements of 8. >360 of the Code of Crim. Pro- 
cedure, 1882, he refused to admit the depositions as evidence 
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l.~Bvldence given by a witness in a iudiclal proceeding, .states.” 

--(Gonclvded). 

5.— RECORD OF DEPOSITIONS, STATUTORY 
PROVISIONS, WSO.—iGowluded). 

ana also refused to allow oral evidence to be given as to the statements 
made by these witnesses. No objeution was taken to tho admission of 
* these dopobitious on behalf of the Crown ; tho accused were eventually 

convicted and sentcncod to rigorous imprisonment. on appeal, 

that the conviction and sentence must be set aside. 13 0.121. Q 

0^) Records of former trial -Depositions in former case. 

The power granted to the Civil Courts of calling for and inspecting the records 
of a previous trial is one that ought lo be exercised with tho greatest 
caution, and docs not extend to criminal proceedings. 12 W.R. (Cr.), 
73. R 

^15) For statutory provisions on the subject-matter of the present section, see the 
following: — 

• (a) Act X of 1873 (Indian Oaths Act), Ss. 5, 13 : S 

(6) Grim. Pro. Code, 1H98, Ss. 203, 264, 288, 353-305, 50:3, .500, 512 and 503 to 
508; T 

(c) Civ. Pro. Code, 1882, S. 178 corresponding to O. XVI, r. 21 of Act V of 1908; 

Ss. 181 to 193 of Act of 1882 corresponding to 0. XVIII, rr, 4 to G, 8 
and 9, 7, and 10 to 17, of Act V of 1908 ; U 

[d) On evidence given by alUdavit, see Ss, 191-197, C.P.C., 1882. Y 


<(10j Depositions to perpetuate testimony. * 

“ Whenever it appears to the satisfaction of any justice of tho peace that any 
person, dangerously ill, and in the opinion of some registered medical 
practitioner, not likely to recover from such illness, is able and willing 
to give material information relating to any indictable offence, or 
relating to any person accused of any such offence, the Bngliah Law 
provides for the taking down of such deposition. See 30 and 31, Vic. 
C. 35, S. 0 ; The Criminal Law Amendment Act,” cited in Phip. Ev., 
4th Ed., p, 447. W 


<17 ) Depositions before examiners. 

** Under the English law, the Court or a Judge may, in any cause or matter 
whore it may be necessary for the purposes of justice, make any order 
for the examination upon oath before the Court or Judge or any officer 
of the Court or any other person (or for the cross-examination of an 
affidavit witness. Tie Mora v. Co.ic/ia, 32 Ch. D. 133), and may 
empower any party to such cause or matter to give such deposition in 
evidence therein on such terms, if any, as the Court or a Judge miy 
direct.” Phip. Ev., 4th Ed., pp. 435-6. X 
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“ When the witness is dead.*' 

(t) Former depositions admissible on death of witness. 

Evidonco given by a witness in a previous judicial proceeding is rcloviint for the 
purpose ot proving the matter stated in a subsequent judicial proceed- 
ing, or ill a later stage of the same, when the witness is dead. Mayor 
vf Doncaster \ . 3 Taunt. 2G2 ; 8tcph. Oig., 7th Ed., Art. 32, 

p. 45. Y 

(2) Deposition of dead witness— Death to be strictly proved. 

When ID is propi'.od to rcid as evidence the dcpo'^iiion of a witness alleged to 
bo dead, the dcatli ol Dho witness should fir-st bo strictly proved, unless 
It IS admitted on the other side and tbc rcridiug oh.tlic depositiou not 
objected to. 1 ll.E.R. Ap. 60-12 W.H. (Cr.), 80. Z 

(3) Presumption regarding death. *' 

A person’s depo.^ition had hoon taken beiore GO years, Held, there was no 
presumption of his death, and such deposition was inadmissible in 
evidence, in the absence of any proof of search having been made for 
the deponent, or any account of him. Tay. IW., lOth Ed., S. I'JO, 
p. 193, refer) iu<f to Denson v. Olive, 2 Str. 919 and Manby v. Curtis, 

1 Price 225. Sec, aNo, Wigm. Ev , 1905 Ed., S 1311, p. IGOO. A 

(4) Depositions held admissible and inadmissible- ' 

(а) Where a person sued as the heir of another to recover certain lands from a 

third person, the deposition of a doeeased witness taken in a previous 
action, against the third pcrvin, for a difToreut subject-matter was 
hold to be admissible in evidence. Doe \. Derbtf, 1 A. and E. 791 7i, 
SeoPhip. Ev., 4th Ed., p. 410. Se<', also, Tay. Ev., lOLliEd., S. 4G7, 

p. 'JoG. D 

(б) Cortam custoiriarv tenants, on their behalf and the other tenants of a 

manor, brought ati .letioii ag.ainst the lord in 1870 to establish a 
right to the iniuor.tls under their teiumieuts. The depositions of i>ld 
^ persons, since deceased, taken de bene esso under a commission in a 
former suit by certain former tenants on the same f|Ucstion, wore lield 
to be admissible, though the plaintilfs in the later suit did not claim 
through the former plaintitTs, and though the former lord, wlio joined 
in the coinmis.sion, did not in fact crobs-examine the deponents. 
Danocer v. Hoiiift a>i, 19 Ch. I), 224. Phip. Ev., 4th T^id., p. 410. See, 
also, Tay, Ev., 10th Ed., S. 407, p. 35G, and Steph. Dig., 7th Ed., Art, 
32, p. 45. C 

(c) In an action for the posse.ssion of a house, the evidence of a witness, who 

was examined in support of a charge of trespass in respect of the same 
house brought l)y the plaintiff against the defendant, is admissible, 
when it is shown that the witnes.s is dead. 23 C. 441 (442), D 

(d) Where A sued B, the deposition of a deceased witness, in a prior proceeding, 

wdierc the .same quc.stion wa.s involved, instituted by A, B and C 
jointly against 1), was held to be admissible. Wriyhi v. Tathain, 1 A, 
and K. 3. See Phip. Ev., 4th Ed., p. 410; Tay. Ev., 10th Ed., 
S. 4G7, p. 356 and Wigm. Ev., 1905 Ed., S. 1388, p. 1734. E 

(e) Depositions of witnesses in a former suit are not admissible in evidence, 

when those witnesses are living and their evidence is procurable. 

2 B.L.R. Ap. 4. P 
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2.— ** When the witness is dead.**—(ConchLded). 

{c-L) For a case where, a witness having become blind after a Chancery exami- 
nation, his depositions wore ordered l.o be road at the trial, see Lynn 
V. liubertson, 1 L.J.Ch. 8S ; Tay. 10th Ed., Ss. 472-8, p. 3G0. G- 
{/) A copy of a deposition is inadmissible in evidence, under the section, unless 
the dcponenc is dead or cannot bo found, or is incapable of giving 
evidence, or his presence cannot be obtained without an unreasonable 
• amount of delay or expense, and even then, only when the proceedings 

are between the same parties or then* representatives in interest and 
the adverse partv in the first proceeding had the right and opportunity 
to cross-exam n;o and the questions in issue were substantially the 
safno in the first as in the soiiond proceeding, 2 A.Ij.J. 91. H 

3.- -** Or cannot be found.*' 

(1) Former deposition admissible when witness cannot be found. 

(a) Where a witness cannot be found, b»s evidence given in a former judicial 
jirocoudmg will be relevant in subscijuent judicial proceedings. Stoph. 
Dig., 7tli Ed., Art. 32, p. 10, rcfeirinqio It.v. Scaifc\Vl Q.B. 238 
(243), I 

(6j Where, m a case of giicvous hurt, in consequence of w'hicb death also 
ensued, committed to the Sos•^ions, it was shown that aper.son examined 
befoLo the Magisti.ite siiddtmly disappcaicd and that it was found im- 
possible to serve him with summons, held that, under these circum- 
stances, his deposition was properly unable, u'iderS. 33, before the 
S<'s.sions Court. 7 G 42 (45). J 

(c) A Sessions Judge, (iiiding that the vvitm‘S‘>es, who had been sununoned to 
give evidence for the prosecution, did not appear on the date fixed, 
adjourned tlio (sase for eighteen days and ordered fresh summons to be 
issuijd. On tbe adjourned dale, the vvitnessts were sgain absent. 
Then’ll poll, tbo Sessions Judge luaio use ot tlio evidence, which thosii 
witiiesse.s liad given nefore the coimnitting Magi'^tfrito, purporting to 
do so uiidor this section, JltiLl, that the ovidenoc could not be so 
used ; Out the Sessions Judge ought to have directed warrants to issue 
to enforce the attendance of the prosccution-witnosses and coinpcdled 
thoir atitimd.uice m the Court. A.W.N . ( 1905), 202 — 2 A. L.J . 599 — 

2 Cr. Ji.J. 51.S K 

(2) Depositions of absant witness, when admissible. 

(a) Under the old law a*, well as under the I'lvidcnco Act. depositions of nn 
absent witness are only admissible when the prisoner has had the 
right and the opportunity to cross-examine. 21 W.ll. (Gr)., 12; and 
SCO, also, 21 W’.R. (Gr.), 18(20). L 

(5) The issue of a commission for the c.\amiiiation of an absent witness, with- 
out notice to the opposite party, even if not illegal, is objectionable. 

3 W.R. U7. M 

(c) Pcooi of a diligent, though unsuccessful, aciirch will probably also admit the 

depositions. Sec Falconer v. 'landson, 1 Camp. 171; \]f ledemann v. 
Walpole, Times, June 15, 1891. See Phip. Ev., 4th Ed., p. 109 and Tay. 
Ev., S. 478. * N 

(d) The evidence of a witness for the prosecution upon whose evidonce the con- 

viction depended was held to be inadmissible, because there was nothing 
to show that this witness could not have been found, if reasonable 
exertion had been made to find him. 24 W.R. 18 (19) (Or.). 0/ 

2835 88 
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3.— ** Or cannot be found.* '--(Concluded) . 

(») S. 512, Crim. Ppo. Code— Effect on S. 33, Evidence Act. 

** As regards criminal proceedings, S. 33 is in some cases superseded by S. 512, 
Gr. Pro. Code, 1882, which, in the case of absconding persons, renders 
the evidenuo admissible, although it was not taken in the presence 
of the accused,” Mark Plv., p, 33. P 

(1) Answers to inquiries respecting witnesses. < 

(а) “ Where the question is simply whether a diligent and unsuccessful search 

has been made for the witness, it would seem, both on principle and 
authority, that the answers should be received as farming a prominent 
part of the very point to be ascertained.” uatt v. Bateman^ 7 0. and 
P. 58(> ; Burt v. Walker^ 4 p. and Aid. 607 ; Austin v. Rumsey^ 2 C. 
and Kir. 736. See Tay. Kv., 10th Ed., S». 472-8, p. 359. 0 

(б) The declarations of a witness as to where he lived were held to be inadmis- 

sible ill proof of the fact that enquiries had been duly made at his 
house. Doe v. Powell, 7 C. and P. 617 ; Tay. Ev., lOtb Ed., Ss. 472-8, 
p. 350. ” R 

(5) Procedure— Evidence given in a former trial— Corroboration— S. 31, Act II of 
1855. 

The irregularity and injustice of using against a prisoner, in a subsequent trial, 
the deposition of witnesses given in a previous case, commented on, 
and the proper course which should bo followed in corroborating 
evidence, under S 31, Act II of 1855, pointed out. 12 W.R. 3 (Or.). 8 

4.—** Or Is incapable of giving evidence.*' 

(Ij ^ Incapable of giving evidence ** implies permanent incapacity. 

TJie words “ incapable of giving evidence ” in S. 33, denote an incapacity of a 
permanent character, and not of a momentary or temporary character. 
The word “ incapable ” naturally carries this meaning with it. 4 
C.L.R, 504 (506). Per Norris, J. T 

>12) Reasons for this view. 

(a) The allocation in the section of the words with the other conditions of an 
absolute and permanent character, uts., that the witness is dead or 
cannot be found, or is kept out of the way by the adverse party, con- 
iirms this view, and a still further confirmation is found in the fact 
that the last clause of the section seems expressly intended to meet the 
case of temporary incapacity, it being loft to the discretion of the Court 
to determine whether the delay and the expense consequent upon an 
adjournment for the purpose of procuring the presence of a witness are 
likely to be so great that it would be unreasonable to incur them. 
4 C.L.R. .504 (50^ Per Norris, .7. U 

(If) The words “ incapable of giving evidence,” in S. 33 of the Evidence Act, are 
the same as the Legislature has previously used in the 32nd section of 
the Act and moan, incapable from some cause, which the evidence shows 
to be of a permanent character. 4 G.L.R. 504 (608). Per White, J. Y 
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(c}i That this is the true interpretation is shown by two considerations : — Firsts 
if it were intended that the words “ incapable of giving evidence '' 
should ensbrace cases where casual or temporary illness prevented the * 
production of the witness, there would have been no occasion for 
the words at the end of the first clause of the section, “ If his presence 
. . . .unreasonable/’ 4 C.L.U. 504 (50S). Per White, J. W 

{d) Secondhjy the Court has no discretion under S. 33 as to admitting a deposi- 
tion when the witness is proved to be incapable of giving evidence. 
Such a witness is in the same category as one who is dead or cannot be 
Sound, or is kept out of the way by the adverse party, and his deposi- 
tion is declared by S. 38 to be relevant, and must, therefore, be admitted. 

4 C.L.K. 504 (508). Her White, J. X 

{e) The Legifdature could hardly have intended that the Court should exercise 
no discretion in admitting the deposition of witnesses, who could not 
bo produced at the time of the trial owing to a temporary cause, and yet 
such would be the result of construing the words “ incapable of giving 
evidence,’’ as including casual illness. 4 G.L.R. 504 (508). Per 
White, J. Y 

• 

(/) With reference to certain English authorities cited upon the meaning of 
the words “ so ill as not to be able to travel,” found in 11 and 12 Vic. 

0. 42, S. 17, it was held that those words were so different from those 
under consideration — “ incapable of giving evidence” — that the author- 
ities cited \Norc of little or no assistance upon the question before 
the Court. 4 C.L.R. 504* (509-9). Z 

(gr) In support of the view that permanent, and not casual or temporary, sick- 
ness is meant by the section, the Court, referring to Taylor on Evi- 
dentie, Gth Ed., p. 60, Vol. I (now see Ss. 472-8, p. 358, Vol. I, 10th 
Ed.), observed, “ In enumerating the cases in which the common law 
regards a witness as incapable of being called, and his dd^positious as 
admissible in consequence, that text-writer mentions the case where 
the witness is permanently sick, but not the case whore he is tempora- 
rily sick.” 4 C L.K. .504 (508). White, J. A 

(3) Incapable of giving evidence implies something short of permanent incapacity. 

On the construction of the entire section and from a rcforonce also to S. 32 
which precedes it, it was held that the incapacity contemplated by 
the section is not necessarily a permanent one and that something short 
of pcimancnt incapacity might sat'sfy the words of the section, 

“ incapable of giving evidence. ” 6 0.774 (776) = 8 C.L.R. 124 (126) ; 

(4 C.L.R. 604, doubted). N.B. — (But this dictum is an obiter as it was 
not necessary for the decision of the case). B 

^4) English Common Law as to what is inoapaoity. 

(a) The common law regards a witness aiiincapahle of being called —in which 
case only is his evidence on oath in a prior suit between the same 
parties admissible— 

(i) when reasonable evidence is tendered to show that he is dead ; Pyle 
V. Grouchy 1 Ld. Raym, 790 ; C 
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4.— ** Or is incapable of giving evidence-**— (Contu ued). 

(ii) when he is out of the jurisdiction of the Court, or possibly, when he 
cannot be found after diligent enquiry, a fact which will be clear 
on proof that the witne'is is actually residing in some place beyond 
the jurisdiolioii of the Court ; see Fru v. 1 Atk. 445 ; 

(ill) when he is either insane, or seriously sick ; and E 

(iv) when it is proved to the satistacVion of the Court that ho is kept 
out of the way by the contrivance ol the opposite party. See 
Tay. Mv., 10th Kd., Ss. 47’2-H, pp. 350 and 300, and Plup. 

Ev., 1th Kd., pp. 40H-0. P 

|r 

(6) But, 111 criminal oases, none of the above reasons will let in the depositions. 

h. V. Scaife, 17 Q.B. 238 ; It. v. AusUii, 7 Cox. 55 ; Jl. v, Hagan, 
8 G. .lud P. 167. Sec Phip. Ev., 4th Ed., p. 100. 0 

(5) Dead witness deemed incapable of being'called, but death must be proved. 

A witness will bo deemed to bo incapable of being c iILed when he is dead ; the 
death must be proved, or it must be shown that emiuirieti, tiiough uu- 
.successful, wero made, or evidence must be given of lapse of time 
siillioieut to rai.'^e such a presumption. Phip. Ev., 1th Ed., p. 108, 
referring to Tay. Ev , S. 472. H 

(G) Court will not presume death. 

A Court will not, unlosi s-niio .lecount bi given of tlic death of a witnes.s, or at 
least some evidence furnished showing that proper enquiries have been 
inadv^, and that no now.s can be hoard of him, presume his death, so as 
to admit Ins deposition, though it jiiight have boon taken fifty v.mi'.s 
ago. I>eni>on y. Ohve, 2 Str. DID; 'Pay. I'B'., 10th Ed., Ss. 172-8, 
].. 358. 1 

(7) Insanity Is an incapacity of being called. 

When a witness is shiwn t > be in^ane^ Ins evidence, given in a former judicial 
proceeding, is rcdevaiit in a subsequent judicial proceeding, or in subse- 
quent stages of tdio .same proceeding, as though ho wero dead. H. v. 
Hn-stced, 8 T.tt. 720; Steph. l>ig., 7tli 14d., Art. 3,2, p. 45; Tay. 
Ev., 10th E 1., 172-cS, p. 850. J 

(8) Insanity, shortly before trial. 

Where ilie deposi..ious wt:re taken .shortly before the second trial, the fact that 
the witness was >anc when they were taken, need not be shovvn. Jt. v. 
Wall, cited 3 Uuss. Cr., Gfch TCd., 568, 572, See Phip. Plv., 4th Ed., 
p. 408. K 

(9) Precise evidence of illness should be given. < 

(а) To bring a case within S. 33 of the Evidence Act, in order to admit a 

depjsition of a witness alleged to bo unable to attend by reason of 
illnos.s, it is not suiricient that such witness should be stated to be ill 
and couiined to the house, but precise ovidenoo should be required by 
the Court as to the nature of the illness and the incapacity to attend. 

8 C.L.R. 124 (12.5)-6 C. 774. L 

(б) It is not sufficient to give simple proof that the witness was confined to his 

bed some days before. E. v. Riley, 3 0. aud K. 116 and R. v. WilUama, 

4 F. and F. 515 ; Tay. Ev., 10th Ed., S. 488, p. 367. H 
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(10) Prudent coursa under such Giroumstanoes. 

As a general rule, iL will bo pruilent to have the testimony of a medical man 
on tho matter — li. v. Riley ^ 3 G. and J. IIG ; 72. v. \YeUon^ 9 Cox. C.C, 
297, and li. v. Williams, 4 F. and F. 515— though it is not absolutely 
necessary— 72. v. Ste^flienson, 31 Ti.J.M.C. 147 and 72. v. Croncher, "ii 
F. and F. 2S5. See Tay. Fa., lOlh Ed., S. 48B, p. 3G8. N 

• 

(11) Procedure where indisposition only temporary. 

Where the indisposition of a witness is only temporary, the proper procedure is 
not to adniit the evidence, but to postpone the trial, Harrison v. 
filades, 8 Camp. 457 ; Fhip. IGv., 4th Ed., p. 408. 0 

(12) Depositions held admissible and inadmissible. 

(a) A Coveniment sei vant had hound him.^elf over by a recognisance to appear 
and give evidence for the prosecution at a criminal trial before the 
Hoiubay Ifigb Court. He was snbs 0 (|iu‘ntly transferred a distant 
place and could not, in the public interest^, return to Bombay in time 
for Die tri'il. tleld tdiat bis cMdcnce might lie taken by commission 
before ho left Bombay, under S. 70 of the High Court Oim. Pro. Act 
(X of 1875). G B. 285 (287). P 

(2i) On ail indit'tinent for uttering a forged note, the depositions of witnesses, 
siiKJC unabli' to travel, 1 ilmn before a IMapisirate upon a former charge 
against the atensed, arising out of the some transaction, of obtaining 
mr/ticv by false pictonces, were held to be admissible. 72. v. Williams, 
12 Cox. 101 ; Phip. Kv., Uh Kd., p. 411. Q 

(c) Tlie depositions ol a woman, who was aliout to bo confined, were lield to be 

inadmissible, 72. v Sanaje, ") C. and P. ll'l : Phip. F.v., 4th lid., 
p 408. R 

• 

(d) A prosecution attorney, summoned to prove the inability of the witness to 

attend, deposed that the residence of tho witness was 23 miles away, 
and that he had seen the witness that mornu.g lu bod with his head 
shaved ; it ^vas held thit nothing short of the evidence ef a medical 
man was admissible and the deposition was rejected. 7?. v. Phillips, 

1 F. and BX 105. See A. and A.W. 4th Blditiou, p. 280, S 

(c) “ When a witness i.s .able to tiavel without risk, her old age, ncrvousnc.ss 
.and inability to .stand h eross-oxarnination will not justify the reading 
of her deposition.” 72. v. Farrell, L.R. 9 C.C.R. IIG and 72. v. 
Thompson, 13 Cox* 181 ; Tay. Ev., 10th Ed,, S. 480, p. 3G2. T 

S,—**Or Is kept out of the way by the adverse party,** 

(1) Former depositions of witness kept out of way by adversary admissible. 

Where a witness is kept out of the way by the adverse party, the evidence given 
by him in a former judicial proceeding will he admissible in a later 
stage of tho same judioial proceeding, or a subsequent judicial 
proceeding. R. v. Scaife, 17 Q.B. 238 (243) ; Steph, Dig., 7th Kd., Art. 
82, p. 46. U 
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5.—** Or is kept out of the way by the adverse party —{Cortcluded), 

( 2 ) Prinoiple. 

(a) The proposition that, if a witness be kept out of the way by the adverse 
party, his former statements on oath will be admissible, rests on the 
authority of several decisions, both in the Civil and Criminal Courts. 
Tay. Mv., 10th Ed., Ss. .472-8, p. 3G0, referring to li. v. Harrison, 12 
How. St. Tr. 851 and B. v. Scaife, 20 L.J.M.C. 229, etc. ; see, also, 
Phip. Ev., 4th Ed., p. 4aS. ‘ , Y 

(5) The admissibility of the former statements on oath of a witness, uho is 
kept out of the way by the adversary, rests partly also on the analogies 
furnished by ons or two statutes. Tay. Ev., lOtb Ed., Ss. 472-8, 
p. 3G0, referring to 50 G. 3, c. 102, S. 5 ; and 50 G. 3* c. 87, S. 3. See, 
also, Phip. Ev., 4th Ed., p. 208. W 

(c) The admissibility uf .such statements also depends upon the broad principle 
of justice, which will not permit a party to take .advantage of his own 
wrong. Tay. Ev., 10th Ed., Ss. 472-8. p. 360 and Phip. Ev,, 4th Ed., 
p. 108. X 

(3) Example. 

Where three prisoners were tried for felony, and a witness for the prosecution 
was proved to have been absent through the procurement of one of 
them, it was held that his deposition might he read in cjvidoncc as 
against the prisoner who had kept him out of the way, but that it was 
not admissible against the rest. H. v. Scaife, 20 L.J.M.C. 229 ; Tay. 
Ev., lOfch Ed., Ss. 472-8, p. 360. Y 

5.— ''Or if bis presence cannot be obtained, .unreasonable.** 

(1) Provisions regarding emergency to be sparingly applied. 

Though S. 33 makes a statement given by a witness in a judical proceeding 
relevant for the purpose of proving, in a subsequent judicial proceeding, 
the truth of the facts it states under certain emergencies therein 
enumerated, it was intended that the provisions regarding the 
f emergency, when bis presence cannot bo obtained without unreasonable 
expense or delay, wore only to be sparingly applied, and certainly not 
in a ease where the witness was alive and his evidence reasonably 
procurable. 2 A, 646 (648). Z 

(2) When personal attendance of witness can be dispensed with under section. 

It is only in extreme cases of expense or delay that the personal attendance of 
a witnc.ss should bo dispensed with, and where there is an entire absence 
of anything to establish those grounds for applying S. 38, Evidence 
Act, the reading of the deposition of a complainant before the Court of 
Session, that deposition having been given by him in the Court of the 
committing Magistrate, is irregular and improper. 2 A. 646 (648). A 

3) Conditions of admissibility under S. 33. 

Before a Sessions Judge can, under S. 33, admit the depositions of witnesses 
given in a former judicial proo'-eding as evidence before him, instead 
of, and in place of, the oral depositions of the witnesses themselves, it 
ought to appear that the presence of the witnesses could not* be 
obtained without an amount of delay or expense, which the Court 
considers unreasonable ; and if there is nothing of a special nature to 
stand in the way, the case should be adjourned to the next Sessions to 
procure the attendance of the witnesses. 21 W.B, 66 (Gr.). E- 
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6.—** Or If his presence cannot be obtained . •unreasonable.^*— (Contimted). 

(4) Inconvenience to witnesees -Validity of groand. 

(a) Inconveuienoe to wituesBes is no ground allowed under S, >}3 of the 

Evidence Act. 6 A. 224 (2‘27). C 

(b) The word “ inconvenience ” in S. 330, Crim. Pro. Code, 1872, empowers 

the Court to allow examination by commission in criminal cR&es, 
where a witness, ape^rding to the customs and manners of the country, 
• ought not to appear in public. 5 A. 92 (93). D 

(c) In criminal oases, purdanashin women are not, of right, exempted from 

personal attendance at Court. 5 A. 92 (93), dissentinq from 4 C. 20.E 

j 

(d) The taking of evidence on commission in criminal oases should liife most 

sparingly resorted to, and ought not to he adopted, save in extreme 
cases of delay, expense or inconvenience 5 A. 92 (94). p 

(b) It cannot ho generally laid down that purdanashin ladies, whose evidence is 
required in criminal cases, are to be allowed to compel the Court to 
examine them at some other place than the Court-house itself. 
12 A. fi9 (73), referring /o 5 A. .92 and 16 C. 775. G 

(/) Although there is no provision in the Criminal Procedure Code which protects 
• purdanashin ladies from appearing in a Court of justice and very 

rightly so, all necessary safegus-rds to protect their privacy that are 
reasonable being adopted, nevertheless it is very undesirable to compel 
the attendance of such persons. 12 A. C9 (72). IT 


(g) Whore a complainant, in a charge of defamation, claimed to be examined 
by commission on the ground that she was a purdanashin, held that the 
fact that she was a complainant, and not merely a witness, materially 
altered her position as regards her claim, and that, under the ciroum- 
slancos of the case, she ought not to be so examined, but ought to 
at.toud in person to be examined in Court. 5 A. 02 (93). I 

(5) “ Reasonable ’’-Test. 

(а) Where a prisonf c — in a case of murder, for instance — has a right to expect 

that the witnesses should be brought to give their testimony viva I'oce 
before the Sessions Court, any expense or delay that might bo 
necessary for that purpose must, in the absence of special facts, be 
taken as “ reasonable,” rather than iin reasonable. 21 W.R. (Cr.), .56 
(57). J 

(б) Where the question was whether the deposition of a witness mode before a 

committing Magistrate was properly admitted in evidence at the 
Sessions trial, held that the delay and expense of obtaining the 
presence of that witness were not nnreasonable under the oiroum- 
stanoes, that the Judge should have postponed the trial for his 
attendance, and that be ought not to have admitted his deposition. 
4 O.L.R. 504 (510) ; per White, J. K 


(c) In a case under S. 411, I.P.O., the Seseions Judge purporting to act under 
S. 33, Evidence Act, admitted the evidence of certain important 
witnesses taken by commission at the preliminary enquiry, on the 
ground that . the presence of the witnesses could not be obtaine^i^ 
without an amount of expense, which, under the circumstances of 
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// his presence cannot be obtained . .unreasonabte^**— (Continued). 

case, was unreasonable. Held that the amount of expense, put at 
Rs. 600 by the .Jjiidgc, was not unreasonable under the ciroumstances 
of the case, considering that the entire case rested on the evidence of 
those witnesses and that the accused had not cross-examined them, 
nor, looking to his position, could he arrange for their cross- 
examination. 0 A. 2‘24 (‘22H). L 

(0) Kind of expense contemplated by section -Quaere. , 

As to whether the expense referred to in the seetioji means the expense of 
obt.iining the attondaiiec of a witness, or ivhether it includes the 
expense which would he incurred bv the aitornative course of 
, adjourning the trial, see 4 C.Ti.R. 604 (600), iH)r* [Vhite, J., and 21 

W.R. (Cr.). 60 (57). M 

I 

(7) Circumstances of the case. 

Of the cireuinstancos of ilic case, one r)f the chief, which the Judge has and 
ought to weigh, IS the nature and the importance of the statements 
contained in thr* deposition. It iviuild be unreasonable lo incur much 
delay and expense, where the facts spoken to in the deposition are of 
the nature of formal evidence for the prosecution, or supply sonic link 
m the case for the prosoculion as to which little or no dispute exists, 
or are facts to wliich other witnesses speak besides the deponent^ .and 
winch witnesse.s are produced at the truil. 4 C.Jj H. 604 (600-10), per 
WJrUe, J. • N 

(H) Record must show that presence of witness could not be reasonably obtained. 

(а) A District AFigistiMto directod a pivliminarv oinpiirv to he held before a 

['Jjputy Magi'^trate, 111 a e iso of dacoity. 'riie Deputy "Magistrate did 
so ,ind aKo r 'corded the statements of the accii'-ed, but did not certify 
t)i(' record as required b\ law. 'I'lie committing Magistrate, to 
remedy tins defect, exfunined the D.qnity Magistrate and took down the 
deposition. The Se ssions Court admitted tiie depo-ition under S. -33 of 
I'jvith ncti Act. Ilehi that the dejiosition was improperly admitted 
' under H. 33, there being nothing on the reconl to show that the 
presence of the recordin’ Magistrate could nob have beon obtained 
wuthont an amount of ddav or expense whicli w.as unrc*a.sonahlc. 

6 C. h5S (')dO;. 0 

(б) Where tlinc might he rea.sons why a Cnuit of Session thinks tit to dispense 

with the attendance of a witness, whose di'posifcion before the 
committing Al.agistratc, is n*ad before the Sessions Court and circum- 
stancos might he disclosed showing that his presence could not he 
obtained without an niircasonable amount of expense and delay, the 
evidence to supply such reasons and to prove such oircumstances 
should be formally and regularly tfikeii and recorded. 2 A. 64G (648). P 

(0) Previous deposition inadmissible, where witness examined in subsequent 
proceeding. 

(а) The deposition of a witness in a former case is not evidence in a subsequent 

case in which he is examined, except when put in to contradict him. 

8 W.R. (Cr.), 87. Q 

(б) The depositions of gosha ladies, examined before the committing Magistrate 

ill the presence of the accused, are not admissible in evidence, on the 
trial before the Sessions Court, under S. 369 of the Code of Criminal 
Procedure, 1861. 4 M.H.G. Ap. XV. R 
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Or It his presence cannot be obtained.* unreasonable, *’--(Coiitimied), 

(10) Depositions of witnesses going abroad. 

(a) “ T)t3positions are sometimes taken byiponserit in prosecutions for mis- 
demeanours, when the witness is about to leave the country, such 
depositions being admissible only where the witness is abroad at the 
time of the trial.” Phip. Rv., 4th Kd., p. 450, referri),g /o Ros. Cr, 
F>v. R1 

, (/;) A statement by a witness in his deposition itsolf, that he is about to go 

abroad, will not dispense with the proof of the fact that he had put his 
purpose- into e';f‘cution. t^rortor v. Jjainson, 7 C. and P. G31 ; Tay. 
Kv., 10th Rd., Ss. 472-8, p. 35U. S 

(11) Depositions of witnesses beyond Jurisdiction. 

(а) Where a witness is f>o ill jhat ho will probably never be able to travel, 

evidence given by him in a former jiidiciol proceeding is relevant, for 
the purpose of proving the matter stated, in a subsequent judicial 
proceeding, or in a later stage of the same. Jt. v. Hogg, (> C. and P. 
17(3; Sfc 'pli. Dig., 7th Ed., Art. 82, p. 45. T 

(б) Whore ihe illness of the vvitness is such as to prevent his attendance within 

a lo.isoiiahle time, his deposition will be admissible. Phip. Ev., 4th 
* bhl., p. 408, {refernnj tn Beaufort v. Craiipshag, Tj.R. 1 C.P. G99, 

deciding that the words “permanent sickness or infirmity,” in 1 and 2 
Will. IV. c. 22, wore to be thus construed.) U 

(c) If a witness is out of the jurisdiction of the Court, thou, the evidence given 
by him in a former judicial proceeding will be lelevant in the later 
stages of the same proceeding or in a subsequent judicial proceeding ; 
1 ) 11 1 it seems that this rule is applicable in civil, and not in criminal, 
cases. B'rii v. IPoori, 1 Ark. 444 and H. v. Scaifc, 17 (^.B. 238 (243). 
Steph. Dig., 7th Rd., Art. 3*2, p. 16. Y 

^12) Depositions held admissible 

(I 

(а) Where a District Magi-strato was' satisfied that the witnesscj^ were at a 

eoijsidorable distance from tbo place of trial and their attendance was 
not easily procurable, their deposition.s wore held to be admissible in 
evidence. 3 M. 48 (40 and 51). W 

(б) A prisoner being charged with having committed murder at Zanzibar, the 

British Consul there hold a preliminary enquiry and sent the prisoner 
for trial before the Bombay High Court. The Consul, having no power 
to require tho witucsse.s to attend to give evidence at Bombay, 
transmitted the depositions taken by him during the enquiry. Objec- 
tions wore raised, inter alia, that the depositions were inadmissible, 
as the Consul ha<f no power to take them in case of murder. Held that 
the Consul was authorised by law to take the depositions of witnesses 
in this ease, and that they were admissible in evidence, at the trial, 
under S. 33. 3 B. 334 (339). X 

.((■) Where a witness was on board a ship ready to sail, but was prevented by 
adverse winds, ho wa<i considered beyond the jurisdiction, so as to render 
his former depositions relevant. Fonsick v. Agar, 6 Esp. 92; Ward v. 
Welh, 1 Taunt 401 and Yu v. French^ 2 C. and K. 100; Phip. 
Ev., 4fch Ed., p. 409. Y 

2835 89 
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6.—**Or if his presence cannot be obtained . * unreasonable.^^^iConcluded). 

(d) In an action for damages for a collision, the dcpoBitioii of a witness, taken 
before the coroi^r on an enquiry into the death of the plaintiff’s son 
by the collision, was admitted on behalf of the defendant, the witness 
being abroad. Silh v. Brown^ 9 C. and P 601; Pbip, Ev., 4th Ed., 
p. 410. Z 


(13) Depositions held inadmissible. 

r 

(a) Evidence taken under cominiasion issued by a Presidency Magistrate, 

during the course of an enquiry before him, cannot, on the trial of the 
same o-ase at the High Court Sessions, be admitted under S. 507 of the 
Code. Nor would it be admissible, under S. 83 of the Evidence Act, 
in a ease where the only objection to obtaining the witnesses’ presence 
was on the ground of expense of attendance, the evidence regarding 
which was considered by the Judge to be absurd. 19 0. 113 (121). A 

(b) The material evidence in a case under S. 411, I.P.C., consisted of that of 

three witnesses, the evidence of two of whom was taken by commis- 
sion in the course of the preliminary enquiry, and of the third in 
person. The Sessions Judge, acting under S. 33, Evidence Act, 
admitted the evidence thus taken at the trial, instead of requiring 
their attendance and himself taking their depositions, and ho issued a 
supplementary commission for the examination of the first witness. 
Held that he acted improperly, the question of identification being a 
most material one in the case and the evidence of these witnesses of 
the utmost niomcut, the whole case resting on it. C A. 224 (227-8). B 

(c) On similar grounds, a Judge is not justified under S, 603 of the Criminal 

Procedure Code, 1882, in issuing a commission . 6 A. 224 (228). C 

(dj Where it appeared that the delay that would have been occasioned by 
waiting for a witness was about a fortnight, and the witness lived or 
was staying away within a short distance of the Court, his deposition 
* was held to be inadmissible. 4 C.Ij.R. 504 (509), D 

(e) Answers to inquiries rc(-pecting a witness will be hold to be inadmissible as 
hearsay, if tendered in proof of the facts that the witness is abroad. 
Robinson v. Markia, 2 M, and Rob. 375 and Doe v. Powell, 7 C. and 
P. 617 ; Tay. Ev., 10th Ed., Sb. 472-8, p. 359. E 


Provided that, .representatives in interest. 

[1) pFooeedings must be between same parties for admissibility of former deposi- 
tiOBf« 

( 

{a) In order to satisfy the requirements of S. 33 of the Evidence Act, the two 
suits must be brought by, or against, the same parties, or their repre- 
sentatives in interest, at the time when the suits are proceeding and 
the evidence is given. 12 C. 027. F 

(b) The interest, in regard to which one of the parties to the pending suit is 
representative, must clearly be an interest possessed by the person 
from whom that party derived his title, at the time when the former 
suit was ponding and the deposition taken in it. 12 C. 627. Ch 
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Provided thet.* representatives In ltttereat.^*--{Coniinmd).\ 

(c) An important condition of the admissibility of former depositions in later 

judioial proceedings is, that the projtfeding, if civil, must be betweei> 
the same parties, or their representatives in interest. Doe v. Taikartij 
1 A. and "K. 3, 19. See, also, Doe v. Derby, 1 A. and K. 783, and see, 
also, Llanover v. Homfray, 19 Cb. D. 224 ; Stepb. Dig., 7tb Ed., Art. 
32, p. 46. H 

(d) “ As that was the trial between different parties, having different rights 

and with whom the plaintiff had no piivity, and as he had no opportu- 
nity to examine or to cross-examine the witness, it would be contrary 
to the first principles of justice to bind or in any way affect his 
irfterosts by the evidence given on that occasion.” Dam v. Brainerd, 
30 Conn. 579 : Wigm. Ev., 1905 Ed., S. 1386, p. 1767. I 

• 

(fl) “ The main reason for the exclusion of hearsay evidence is to be found in 
the Want of the sanction of an oath, of legal authority requiring the 
statement, and an opportunity for cjoss-examination. Where the^e 
important tests of truth arc not wanting, and the testimony of the 
statements of the deceased witness is offered on a subsequent trial, 
between the same partit.s, touching the same subject-matter, and open 
to all the means of impeachment and objection to incornpctency which 
might be taken if the deceased person could be present as a witness, 
there would not appear to bo any sound and satisfactory ground for its 
exclusion.” Sumvions v. State, 5 Oh. St. 343 ; Wigm. Ev., 1905 Ed., 
S. 1386, p. 1727. J 

(/) “ We do not understand that the admissibility of such evidence depends so 
much upon the particular character of the tribunal as upon other 
matters. If the testimony be given under oath in a judicial proceeding, 
in which the adverse litigant was a party and where he had a right to- 
cross-examine and was legally called upon to do so, the great and 
ordinary tests of truth being no longerjwanting, the testimony so given 
is admitted in any subsequent suit between the same i^rtiea. It 
seems to depend rather upon the right to cross-examine than upon 
the precise nominal identity of the parties ” Dailey v. Woods, 
17 N.H. 372 ; Wigm. Ev., 1905 Ed., S. 1386, p. 1727. K 

(gf) “ A deposition cannot bo given in evidence against any person that was not 
a party to the suit, and the reason is, because he had not liberty to 
cross-examine the witness, and it is against natural justice that a man 
should bo concluded by proofs in a cause to which he was not a party.” 
Trials at Nisi Prius, 239. Per Duller, J ; Wigm. Ev., 1906 Ed., 
S. 1386, p. 1727. L 

(A) When you give in eviddnee any matter sworn at a former trial, it must be 
between the same parties, because otherwise you dispossess your 
adversary of the liberty to cross-examine. ” Gilbert Ev. 68 ; Wigm. Ev., 
1906 Ed., S. 1886, p. 1727. If 

(<) Former testimony may be taken advantage of by, or affect, privies in the- 
same way as a judgment in a former trial, (Morgan v. NichoU, L.B. 2 
O.P. 117), if the title of the privy has accrued subsequently to the 
former trial, (Doe v« Derby^ 1 A. and E.790, and Re De Burgho*a Estate 
1 1.R, 27^). See Phip. Ev., 4th Ed., p. 407. II 
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7 Provided that. .representatives In Interest.”— (Continued). 

(j) For a former deposition to bo relevant in a subsequent judicial proceeding, 
one of the conditions is that, in criminal oases, the same person is 
accused upon the same facts. Tieestoik's Case, 1854, Dears. 406 ; Steph. 
Dig., 7th Ed., Art. 32, p. 46. 0 

(fc) s. 3.3 provides that, in order to make a deposition admissible, the pro- 
ceeding in which the evidence has been given by the witness must 
be between the same parties ov their representatives in interest. 
23 W.R. 42. ' P 

(2) Where parties are same, difference in their relative positions does not matter. 

Where the parties to bo affected are the same in both the proceedings, it i.s no 
objection that their relative positions were difForeiA, or that there were 
also others joined with either. Wright v, TatJiam, 1 A. and 3^1. 3 ; 
Phip. Ev., 4th Ed., p. 407. Q 

(3) Case where section does not apply. 

S. 33 of the Evidence Act docs not apply to the deposition of a witness, in a 
former suit, which is sought to housed against him as an admission, 
in a subsequent suit in which he is a defendant. 21 W.R. 414-14 
B.L.R. App. 3. 

(4) Depositionsfheld admissible. 

(а) S prosecuted the defendant at the instance, and on behalf, of the plaintifl 

for criminal trespass in respect of a certain bouse and for assault 
and insult ou his own behalf. S gave evidence, supporting the charges, 
at the trial. The plaintiff subsequently filed a civil suit against 
the defendant under S. 9, Specific Relief Act, for possession of the 
s.ime house. S died before the institution of the civil suit, during the 
. trial of which the deposition of S was tendered ou behalf of the plain- 
tiff. Held that, S being dead and the proceedings being between the 
same parties, the deposition was admissible. 23 C. 441 (442), S 

(б) Whore several succes'^ivo remainders ware limited in the same deed, a judg- 

, ment for one remainderman was held to bo evidence for the next in 

succession. Pyle v. Grouch, 1 Ld. Raym. 730 ; Tay. Ev., 10th Ed., 
S. 1689, p. 1219. T 

(c) The general rule is, a judgment inter partes binds only the parties, and 
persons deriving title from them subsequent to the date of the judg- 
ment. Doe V. Earl of Derby, 1 A. and E. 783; cited in 22 C. 364 
(371). U 

'(5) Depositions held inadmissible. 

(a) The prisoners were convicted, under S. 154 of the Penal Code, upon 

evidence taken in another ease to which the prisoners were not parties 
The conviction was set aside. 6^ B.L.R. App. 83 **15 W.R. (Cr.), 6. Y 

(b) For a case where evidence taken on the trial of one prisoner was held to be 

wrongly admitted as evidence on the trial of another, see 8 B.L.R. App. 
21-16 W.R. (Cr.), 36. W 

(c) "A*doposition of a person, in a suit to which he w^as not a party, is, in a 

subsequent suit in which he is a defendant, evidence against him and 
against those who claim under or purchase from him, not under S. 38, 
but under the sections relating to ** admissions ” although he is alive 
and has not been called as a witness, and although the facts were 
different from the former case. 14 B.L.R* App. 3. X 
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7,-^** Provided that, .representatives in interest.'* '-^{Concluded). 

(fi) Where a later suit is not between the representatives in interest of the 
parties in the former suit, a deposition made in the former suit is not 
admissible in the later. 23 W.R. 42^15 B.L.K. 5. Y 

( 0 ) R accused A with broach of trust, and S deposed in favour of R. After 

A was tried and acquitted, R was prosecuted for making a false charge 
and S for perjury* Lleld that, as S was merely a witness — not a 
* party in the breaoh-of- trust case — the evidence taken 111 the former 

proceedings was not admissible in the case against him. 3 M. 48 (51 jZ- 

(/) Where several persons were charged with murder, one of them absconded 
during the trial of the rcbt, who wore eventually convicted. The ab- 
sconder was subsequently apprehended, and, during his trial, the depo- 
sitions ot the fonner wijinesscs before the Magistrate and the Sessions 
Court — all ot whom but one wore dead — were admitted in evidouce 
before' the Sessions Court. Held that the depositions of the wicnesbos, 
who were examined before the INfagistratc and who were proved to have 
died, were not admissible under S. 33, Kvidonco Act. 8 A. G72 (G75). A 

^g) Where a company sued a share-holder for calls and the defence was misrepre- 
sentation, depositions taken in a prior artion by tlic company against 
another share-holder for calls, to which he had also pleaded misrepre- 
hcutatifui, were held to ne luadmissibio against the company, either 
at common law, or under O. 37, K. 3. rrmting and Co. v. Drucler^ 
2 C^.B. 801 ; Phip. Kv., 4th Kd., p. 410. 

(h) A decree by a co-sharor landlord is inadmissible as evidence regarding the 
rate of rent m a suit brought iiy another co-sluiier. 10 C.W.N. 1084. 
(Tnis may c(uik‘ under S, 13, C 

(1) Case of conviction of several persons for olfonct’s under Ss. 4G7 and 471, 

Penal Code. A stateinonc by the deca.ised Na/jr of a District Court, 
in a misccllancoub petition, was tendered m evidence by the prosecu- 
tion, for the purpohe of proving an admission or confession alleged to 
have boon made by the 1st accused to the Nazir and was aflmitted by 
the Sessions Court, under S. 33, and as an extra-judicial confession. 
But the High Couit pointed out, with rofurouce to the first proviso to 
the section, not noticed by the Scssiong Judge, that neither the Crown, 
nor the Nazir, now prosecuting the accused, wore parties to the 
iiiiscellaiioous application in which the Nazir made tno .statement. 
6 Bom. L.U. 59U (GOl). D 

S. — ** That the adverse party . .opportunity to cross- exa mi ne,'" 

1.— GENERAL PRINCIPLES AND CONDITIONS OF 
ADi^ISSlBILITY. 

(1) Depoiition of absent witness, admissible attar cross-examination. 

(tt) Under S. 33 of the Kvidonco Act, tho depositions of an absent witness are 
only admissible, when the piisoner has had the opportunity to cross- 
examine bun. 21 W.R. 12 (Cr.). E 

(6) For a former deposition to be relevant in subsequent judicial proceedings, ono 
essential condition is that the person against whom the evidence is to 
be given had the right and opportunity to cross-examine the declarant, 
when be was examined as a witness. Doe v. Tatham^ 1 A. and £. 3, 
19 ; Sfceph. Dig., 7th Ed., Art. 32, p, 40. F 
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8. -“ That the adverse party, .opportunity to cross-examine 

J. -GENERAL PRINCIPLES AND CONDITIONS OE 
ADMISSIBILITY- (Oo»<mwd). 

-(c) “ The admissibilir.y of thia secondary proof of oral testimony seems to 
turn rather on the right to cross-examine than upon the precise 
identity, either (if the opponents be substantially the same) of the 
parties or of the points in issue in the two proceedings.” Ta'y. Plv., 
10th Kd., S. 467, p. 366. 0 

(d) Kvidence given, whoii a party never had the opportunity, either to examine 
or to cross-examine the witnesses, or to rebut their* testimony by fresh 
evidence, is not legally admissible for or against him, unless he consents 
that it should be so used. 9*vV.R. 537. H 

.{e) “ Examination -5 upon oath except in the excepted cases are of no avail, unless 
they are made in a caaso or proceeding, depending between the parties 
to bo affected by them, whore each has an opportunity of cross-examin- 
ing the witness.” 2^. V. Krisirelly li T.R. 707; Wigm. Ev., 1905 Ed., 
S. 1377, p. 1716. I 

,(/) “ Tf the wiincss be examined de ben esse and before the coming in af th 
answer, the defendant not being in contempt, the witness die, yet hi 
deposition shall not bo read, becau.so the opposite party had not the 
power of cross-examination, and the rule of the Common Law is strict 
in this, that no evidence shall he admitted but what is or might have 
beou under ex iinination of both parties.” Trials at Nisi Pritis, 240 ; 
Wigm. Ev., 1905 Ed., S. 1377, p. 1716. J 

{g) “ The rule of the Common Law is that no evidence shall be admitted but 
what is, or might be under examination of both parties. But if the 
adverse party has had liberty to cross-exainnio and has not chosen to 
, exercise it, the case is then the same in effect as if he had cross- 
e.xarnincd. Here then the question is whether the defendant had an 
opporiuii'ty of cross-examining.” Cazonove v. Vaughan^ 1 H. and 
S. 6 ; Wigm. Ev., 1905 Ed., S. 1371, p. 1710. K 

(h) It is certainly ^the right of every litigant, unless he waives it, to have the 
opportunity of cross-examining witnesses whoso testimony is to be used 
against him, and even, when circumstances require, to adduce evidence 
on his own behalf to meet the evidence which such cross-examination 
may have brought forward. 9 W.R. 587 (588). h 

{{) It is 000 of the f indimental principles in the administration of justice that 
every man should have an opportunity of cross-examining witnesses 
whose evidence i.s to be used against him. 14 W.R. (A.O.C.J), 17 
(19). M 

{j) A litigant is also eiititlod to examine the witnesses who can give evideuoe in 
support of his case, in order that he may bring out the necessary 
information as fully a.s ho thinks posbihle and in the form which he 
considers most favourable to himself. 9 W.R. 687 (688). N 

{k) The mere reading over to the accused of a deposition already taken is not 
enough. R. v. 6 Cox. Cr. 55; Wigm. Ev,, 1905 Ed., 8* 1893, 
p. 1748. 0 
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8.— “That the adverse party . .opportunity to cross-examine.”— [Contd.). 

1.— GENERAL PRINCIPLES AND CONDITIONS OF 
ADMISSIBILITY— (CowfiMMecI). 

(^) Although a Court of Sessions miy admit in evidenco the statements made 
by a witness before a committing Magistrate^ the Sessions Court would 
not be acting properly to convict the accused on that evidence alone. 

. 21 A. 111(112) = i5a.W.N. I9r>, referring to nB.hM. Ap. 15, 12 M. 

12 a and 7 A. 8G2. P 

(m) An accused person was tried for a murder, which took place in 1861; the 
sfiJLtemeuts of certain persons, since dead, recorded, in 1861, by a 
Magistrate, as well as the evidence now given of two witnesses whose 
statements were also recorded in 1861, w’ore tendered in evidence. Held 
that the statements could not be used as evidence, under the provisions 
of S. 63, Kvidcnce Act, all the deponents not having been examined 
on oath or affirmation, and the accused not having had the opportunity 
of cross-examining the witnesses. P.R. 1885 (Cr.). Q 

(2) Without cross-examination, deposition only partial representation of facts. 

“ A deposition is considered a partial representation of facts, as to all persons 
wbo have no opportunity of bringing out the whole truth by cross- 
examination.” lierl'filcif Peerage Casey 4 Camp. 412 ; Wigm. Ev., 1606 
Ed., S, 1377, p, 1716. R 

iS) Serious danger of not giving opportunity for cross-examination. 

Where a depo.sicion wuh eu: iiarto, obtained at the instance of overseers whose 
parish was to benefit by it, and behind the backs of the parish against 
whom it was adduced, without having an opportunity of knowing 
what w.’xs going ou or attending to have the benefit of cross-examina- 
tion, the question became one of the last importance and put in danger 
the law of evidence in which every man in the kingdom is deeply con- 
cerned. Jl. V. KuHiGcUy 3 T.R. 707 ; Wigm. Kv., 1906 Ed,, S. 1377, 
p. 1716. • S 

(4) Opportunity to cross-examine"— -Meaning. 

The words “opportunity to cross-examine*’ include the method of cross-interro- 
gatories, which, for many years, xsas the chief mode of cross-examina- 
lion in the Courts of Equity and the Admiralty Courts of England, 
and for which provision is made in the Common Law Procedure Acts. 
19 6.749(759). T 

[5) Right, without opportunity, to cross-examine. 

There may be circumstances where, although a prisoner has the right,, he has 
not the opportunity^ e.g.y where the witness is at a great distance and 
the prisoner cannot go to the place and is too poor to employ a pleader, 
or too unfamiliar with the ways of the place to get l®gal help there. 
Per Jardiney J\ 19 B. 749 (767-8). U 

6) Section means “ complete and not partial ’ cross-examination. 

(a) Qe 33 of the Evidence Act, which empowers the Court to read evidence taken 
on commission and provides that the adverse party in the first proceed- 
ing must have had the right and opportunity to cross-examine, 
contemplates an effectual cross-examination,* coincide and not partial* 

5 C.W.N. ccxxx. Y 



710 Act I of 1872 (INDIAN EVIDENCE ACT). [8. 33, 

8.—** That the adverse party . .opportunity to cross-examine.**— (Cvntd.). 

I.-GENEUAL PltINCIPLI^:S AND CONDITIONS OP 
A DM1 S S I BI LIT Y — ( Cotiii mied) • 

(6) If thfit w.iis not f?o, .1 witness might, after a fes\ preliminary (|uoations, 
clocliiud to appear upon a subsequent date. 5 C.W.N. ccxxx. Yf 

(f ) Where tlie issues in tho former and in t^lie suhseqaent judicial proceedings 
are so dissimilar that crons-examinatiou as to one would only pArtially 
embraeo the other, the deposition will be inadmissible. Li, v. Beeslon^ 
21 fj.J.Vf.C. /j. See Phip. Mv., 4th lOd., p. 408. X 

(fi) A prisoner, whose trial is supplemental to that of others, js entitled to as 
full and complete an investigation of all the facts of the occurrences 
upon which the charge depends, as if no previous trial of other pe^•>on^ 
for participation in these occurrences had ever taken place. 23 W.K. 

88 (Cr,). • Y 

(7) Right of oFoss<examination need not have been exercised- Opportunity enough. 

(а) It is not necessary that cho opponent should have exercised his right of 

eross-exauiiiiation, for the depositions will lie relevant if lie deliberately 
forehorc from, or wciivod the absence of ,in opportunity for, cro.ss* 
examination, hairrcnce v. Jl/a/de, 4 Drew'. 472, and M'Comkic v. 
Anton, a D. ‘^7. Sec Phip. Kv., 4th Ed., ]>. 108, and 'I’ay. Ev., 

loth Ed., S. 4()(), p, 855. Z 

(б) A party against whom former depositions are tendered in evidence must 

have had an opporounity of being iire.sont at the examination and of 
cross-examining the witness. — /l.-f/. v. Davtso.i, H’Cl. and V. 00, 
But it! is not necessary that he should have exercised that power Tay. 
*E>., loth Ed., S. 4GC, p. 355. A 

(c) The deposition of a witness, who died before the trial, was held to be 
admissible, under S. 33 of the Evidonec Act, as, though ho W'as not 
cross-examined before the Magistrate, ibe accused persons had the 
* right and opportunity of cross-examining him, notwithstanding the 

omission of their pb.ader to avail himself of that right. 2 Bom. L.Il. 
761 (703) -25 B. 168. B 

id) Case where two parties were accused and convicted of noting. In the trial 
of the first p^irtv, a number of vvitnessos w'eie examined for the 
pro.socutioJi. fn the trial of the second party, vvliich was subsequently 
hold, the Magistrate, instead of examining the witnesses, had the 
copies of tho examinafcion-in-chiof ot the witnesses, recorded in the 
former trial, produced m the later trial and tho accused cross-examined 
. the witnesses ; when the witnesses were pi’oduced, and their dejiositions 

in the former trial were road oul;,and verified, no objection was taken 
to the procedure on behalf of the accu.sed who cross-examined the 
witno.sses on those depositions. J/eld that the points thus elicited in 
cross-examination wore sufficient to sustain tlio conviction and that 
the irregularity was cured by S. 537, Cr. T^ro. Code. 6 A. 609 (610). C 
(e) It wasoh.served that, though the Act did not mention the presence of the 
prisoner, the rulings had however established the point that the prisoner 
ought to he present that he might cross-examine. But where he has 
the advantage offered him and omits to use it, the depositions are 
admissible. R. v. SmM, Holt. N.P. 615 ; VVigm. Ev., 1906 Ed., 

S. 1375, p. 1714. D* 
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8.- -“That the adverse party ■■ opportunity to cross-examine.”— {Contd.). 

1.— GENERAL PRINCIPLES AND CONDITIONS OF 
AD M I SSIB I LIT Y—^Contiu ued) . 

{f) “ KxainiiiRtions upon oath, except in the exceiJted casus, are of no avail 
unless they arc made in a cause or proccudnig depending between tlie 
parties to be al’fuc^^ed by them, and where each has an opportunity of 
• cross-examining the witness.” Per Kenyon, T^.C.J. !L. v. Ferrijfnj- 

sun'4i^ ‘2 East, 54 ; Wigni. Kv., 1905 Ed., S. 1375, p. 1713. £■ 

(H) Opportunity for cross-examination when presumed. 

(a) Proof of the pui.^oiior’s presence will raise a presumption of full opportunity 
of cross-examination, though the piesumption may bo rebuttiid. li. 
V. l‘encncl^^ Cox. 21 , Phip. Ev., 4th Ed., p. 441. F 

(5) Where it was contended that depositions taken before a committing 

^Magistrate ought not to have been used as evidence by the Court of 
Sessions, as the ^^aglstrate had refused to allow the pleaders of the 
accused to appear and cross-examme the witnesses who made the 
depositions, JtekI, they were admissible 0 C.L.R. 53 (t57). G 

(9) illness will rebut presumption as to opportunity for cross-examination. 

The presumption of the accused having had an opportunity for cross-examina- 
tion may bo rebutted by showing that the deponent was so ill as to bo 
unlit for furrher cross-examination, mdC'.s the cro'-s-cxaminer was 
putting questions vexatiously or frivolously with tbeobject of inducing 
the ]\ragistrato to stop the examination. Ji. v. Mitchellf 17 Cox. 503 ; 
Ji. V. Iljidey 3(Jox. 90 ; Pliip. Ev., 1th Ed., p. 443. * H 

(10) Ignorance of language will rebut presumption as to opportunity for cross- 
examination. 

(a) The presumption that will be made regarding the opportunityt for cross- 
c.xamiuation, w’hon a deposition is taken in the presence of the accused, 
may be dispioved by showing that the accused did not understand the 
language, i’liip, E\., 1th Ed., p. 418, leftmiug to II. v. Junes, 49 
J.V. 728. I 

(6) In a t-ase whore both the deponent and the prii^oiier understand the language 

hut partially, aial the prisoner refuses an interpreter’s aid, and the 
Magistrate’s clerk adviscsi that be would only injure bis case by further 
question.s, the depositions are admissible. li. Jon,es, J. P.728; 
Phip. Ev., 4th Ed., p, 443. J- 

(11) Opportunity for cross examination must be given, when new matter is elicit^ 

ed. 

Where new matter is elicited after cross-examination, as to which the accused 
had no opportunity uf cross-examination, the deposition will be reject- 
ed. It. V. Prestridge, 72 L.T. Jo. 98 ; Phip. Kv., 4th Ed., p. 443. K 

(12) Evidence of opportunity for cross-examination. 

(a) In order to make a deposition admissible under S. 33, there must bo evidence 
that ,tlie aociiaed person did, in fact, have an opportunity of cross- 
examining. 20 W.K. (Or.), 69 (70j. L. 

2835 90 
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8,—** That the adverse party . .opportunity to cross-examine **— {Contd.). 

1.— GENERAL PRINCIPLES AND CONDITIONS OF 
ADMISSIBILITY. — {Conti?iued). 

(b) Whero the evidence of a prosecution witness before the Deputy Magistrate 

was admitted iu the Sessions Court, under S. 33 of the Evidence Act, 
on the ground that much delay wopld be involved iu searching for him, 
the High Court quashed the conviction, as there was nothing to show 
that this witness could not have been found, if reasonable exertion 
had been made to find him and, as by accepting his statement, the 
prisoner had no opportunity of cross-examining an admittedly impor- 
ant witness. 24 W.R. 18 (19 and 20) (Cr.) M 

(c) The fact that an accused person bird full opportunity of cross-examining, if 

not admitted, must bo proved, before evidence can be admitted under 
S. 33. 19 E. 749 (750). referring tu 20 W.R. fiO (Cr.) N 

(13: Cross-examined statements not an exception to the hearsay rule. 

(а) “ The hearsay rule excludes testimonial statements not subjected to cross- 

examination. When, therefore, a statement has already been sub- 
jected to cross-examination and is therefore admitted — as in the case of 
a deposition or testimony at a former trial, — it comes in because the 
rule IS satisfied, not because an exception to the rule is allowed. ** The 
statement may have been made bofoic the present trial, but if it has 
been already subjected to proper cross-examination, it has satisfied the 
rule and needs no exception in its favour. This is worth clear apprecia- 
tion, because it involves the whole theory* of the rule.” Wigm. Ev., 
1905 Ed., S. 1870, p. 1710. 0 

(б) The/’ourb, declaring that the testimony of a deceased subscribing witness 

.it a former tiial is equivalent to calling him now and thus obviates 
the necessity of calling another and living subscribing witness, observed, 
The examination of B at the former trial is evidence as direct to the 
point in issue and as precise in its nature and quality, as that of 
P when called to the stand. The evidence resiiUmg from the written 
examination of the deceased witness, iu the former suit between the 
same , parties, is of as high a nature, and as direct and immediate, 
as the vioa voce examination of one of the witnesses remaining alive 
and actually examined m the cause.” VT right v. Tatham, 3 A. and 
E. 3, 22 ; Wigm. Ev., 1906 Ed., H. 1870, p. 1710. P 

(c) “ The admission of the testimony of a witness on a former trial is frequently 
inaccurately spoken of as an exception to the rule against the admission 
, nf hearsay evidence. The chief objections to hearsay evidence are the 
want of the sanction of an oath and of any opportunity to cross-exa- 
mine ; neither of which applies to testimony given on a former trial.” 
Minneapolis Mill Co. v. II. Co., 51 Minn. 304, 315, 53 N.W. C39 ; 
Wigm. Ev., 1905 Ed., S. 1370, p. 1710. See, supra, under “Grounds 
of admissibility under section.” Q 

14) Prisoner undefended— Duty of Magistrate. 

Should a prisoner be undefended, a Magistrate ought to invite him to oross- 
cxamine the witnesses at the close of each examination, and not merely 
at the close of all the examinations, and should allow the prisoner 
sutheient time to consider his questions. R. v. Day, 6 Cox. 55 and 
R. V. T/aRe, 9 Cox. 396 ; Phip. Ev., 4tb Ed., p. 448. See, also, 19 
B, 749 (768). R 
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8.—** That the adverse party opportunity to cross-examine-' ^—{Contd,). 

1.— GENEKAL PRINCIPLES AND CONDITIONS OF 
ADMISSIBILITY— 

^5) Insanity or death before croBS'examlnation. 

Where a witnews dies or becomes insane before cross-examination in the former 
judicial proceeding, the depositions will bo atlroissible. Williams v. 
Wiltiains, 12 VV.R. 6G3 and U. v. Doolin^ 1 Jebb, C.G. 123 ; Phip. 
Ev., 4th P^d., p. 408. , 8 

(16) Former charge technioally different from later one— Cross-examination on 
material points enough. 

“ Where a former charge is technically different from the later one, the 
depoaicions will be admissible, provided that the accused had full 
opportunity of cross-examination upon all points material to both.” 
Ptiip, Ev„ 4th Ed., p. 443. T 

(17) Deposition taken without objection in chambers, where no practice to cross- 
examine. 

As to the admissibility of depositions taken, without objection, in chambers, 
whore the practice was not to cross-examine, see LaurenCf> v. Maul^ 
4 Drew. 472, cited su^^ra. U 

(18) Affidavit in interlocutory proceeding without opportunity of cross-examina- 
tion. 

“ The ordinary affidavit, which i« used in an interlocutory proceeding and on 
which no cross-examination has been allowed, is not evidence. Tt 
becomes evidence only wlnon, after opportunity for ci;o8S-examination 
has been given, it is not contradicted.” Cun. Ev., llth Ed., p, 98. Y 

(10) Time and place of previous examination not notified to opponent. 

Where a party, against whom the evidcnco of former depositions is subse- 
quently adduced, had not due notice of the time or phice of the 
previous examiiiation, the evidence will be inadmissible. Fitzgerald 
V, FiUg^rall, 3 S. and T. 397 ; Phip. Ev., 4th Ed., p. 408. W 

(20) Supersession of evidence given in the presence of accused. 

S. 3.3 of the Evidence A'?ii does not justify the use of evidence, taken in a 
preceding criminal trial, in supersession of evidence given in the 
preseiioQ of the accused. 22 W.R. 36 (37) (Gr. i X 

(21) Bare opportunity to cross-examination not enough. 

(rt) Although a party might have had the right of cross-examining a witness, he 
will yet be liable to hive that witness’s statement used against him in a 
subsequent proceeding, only if hi? opponent is substantially the same 
in botii the proceedings. Morgan v. Sicholl, L.R. 2 C.P. 117 ; Tay. 
Ev., loth Ed., S. 469, p. 357. Y 

(5) For, otherwise, the adversary in the second suit has had no power to offer 
evidence in his osvn favour. Doe v. Dirby^ 1 A. and E. 790 ; Tay. Ev., 
lObh Ed., S. 469, p. 357. Z 

(22) Want of cross-examination will not affect deposition otherwise admissible. 

** A deposition, otherwise adiuisaible, is not excluded, merely because the 
deponent was not in fact oross-examined.” Cun. Ev., llth Ed., 
p. 98. A 
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8.—**Ttat the adverse party . .opportunity to cn}ss-examine.**—{Cont(l.). 

2.— PKKSENGK OF ACCUSED DUUING THE TAKING 01’ 

DEPOSITIONS. 

(1) Evidenco to be recorded in presence of accused. 

(a) U is iiTogaliir tind illcg.il to b.iso a ocmvji-tiori on evidoiico, not recorded in 
the pro.sein o of the accused, but. tal^i‘n previoii‘-ly and uicrcly read over 
to him oil another day. !25 W.H. (Cr ) li. ' B 

(if) I’he depositions must be taken in pre-ieiice of the accused, iiutl a defect 
in tins respect cannot b‘ cured by reading over and re-swe irnig them 
in hia prcoonce ; for such a method obviously alio\jf.s a very imperfect 
opportunity for cross-exauiinatiou. Phip. K\., 4th J^.d., p. dl'2, 
rc/etring to /i. \. Chustuifiie^’, 4 4 J.P. Rd ; II. v. Daij, 0 Cox. bb ; and 
It. V. Wat Is, 9 Cox. 395. C 

(c) “ Ft was the opinion of both the Courts, King’s Bench and Common 

that the deposition should nut Oe given in evidence, the dclendant not 
being present when they were takon botori. the ^Favor and so had lo.st 
the benefit oi a cross-examination.” It. v. t^ai.bc, 5 AFod. U)5 ; Wigni. 
Kv., 1905 Va\., S 1375, p. 1711. 0 

(d) “ If the accused i.s pi (*seiit and has an opp irtnnity of cross-examming the 

witness, the depositions, according to the rule, are admissibh.*. V 
cross-examination is very essential to elicit the whole truth from even 
a willing witness ; and to admit such evidence, without the means of 
applying the ordinary to^'ts, would p it in jeopardy the dearest interests 
of the cummumty.” State v. Hdl. 2 Ifill. S.C, G09 ; Wigm. Kv., 1905 
Pd., S. 1375, p. 1714 E 

(e) “ As,. to ofTcring a deposition or an answer in evidi iice against a person not 

a party t) the original suit, that catiuol be done for Ibis reason, 
because such person has it not in hts p nver to eross-ezaminc.” Good- 
light w. MusSy Cowp. 592; Wigiii. Kv., 1905 Pd., S. 1377, p. 1710. F 

(/) A deposition was held to ue inadmissible on the ground that no opportunity 
* wa.s a/iorded to the accu.sed of cross-e.xaiiiining the duiioiieiit, the Court 
remarking that a prisoner “ could not have a full opportunity of cross- 
cxaminirj'.> r.hc witness, within the meaning of the statute, XI and 12 
Vie. C. 12, S. 17, unless the deposition was’ taken down iii his presence 
and in the pieaence of the Magistrate, and unless he was warned by 
the IMugi^tratc at the close of the examination that he might put any 
iiuestions he liked to tlio witne.ss, wdth reference to the statoineut 
which had been made.” It. v. Dag, 0 Oox. C.C. 55, Tay. Kv., 10th 
li:d., S. 48G, p. 3GG. G 

(g) The priotice of admitting a deposition taken in the absence of a prisoner on 

proof that it Wins afterwards read, over to the witness in his presence 
has been strongly coudemnod. See li. v. Johnson, 2 C. and K. 394 ; 
Tay. I'jv., 10th Ed., S. 486, p. 3G6, and the cases there cited. H 

(h) Held that evidence given by witnesses, since deceased, on occasions, when 

neither the accused was present and had an opportunity to cross-exa- 
mine nor was it proved to the satisfaction of the Court that the accused 
absconded and that there was no imiuudiate prospect of arresting him, 
could not bo used against the person subsequently put on his trial for 
participation in the olXence, in respect of which .such witnessos had 
givou evidence. 16 A.W.N. 182, referring to 8 A. 672 and A.W.N. 
(1890), p. 100. I 
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S. — **That the adverse party . .opportunity to cross-examine ** —(Con td). 

•2.— PBKRENOE OK ACCUHEO 1311 KING THE TAKING OF 
DE POSITIONS.— (Co?/ 

(t) The Miigistrate took the depositions, by reading over to the witnesses depo- 
sitions made by them in another cfise, at the hearing of wliich the 
l)risoner was not present, and procuring them to affirm the truth of 
„ the same. Hel l thnt the depositions were illegally taken and there- 
fore could not sustain a charge. 1 B.L.K.O. (Cr.), 3G. J 

ij) Depositions before coroners have been lield to be inadmissible in criminal 
erres, when taken in the absence of the accused. H. v. Iliqq^ 4 F. and 
F. 1085; Stale v. Campbell, 1 Rich. 124. See Fhip.Kv., 4th Kd.,p. 449.K 
» 

(/) Previous statements of witnesses may be used, under S. 145 of the Kvidence 
Act, for the purpose of contradicting statement.s afterwards made by 
them at the trial of an accused person; but, where they are made behind 
the hack of the accused, they cannot botrfjrtted as independent evidence 
of his guilt or innocence : S. 288, Criin. Pro. Code, cannot sanction such 
a purpose. 23 G. 3(51. L 

i/) “The re(piirernent of a right and opportunity to cross-examine excludes 
depositions taken behind the back of, or without notice given to, the 
person against whom they are going to be used.” Cun. TOv., 11th Ed., 
p. 98. M 

(2) Reason. 

()ne important reason, why a deposition, not taken in the presence of a per&on 
sought to bo affected by it, is inadmissible, is, that su«h per.son had no 
opporr.unitY of cross-examining the witness. But, where all the accused 
were alTorcled this opportunity, but did not avail tbemselvcs of it, only 
one accused doing so, the deposition was held admissible, 8 C. 739 
(71G) 12 C.L.R. 233. , N 

(3) Presumption when deposition taken before accused. 

Where a deposition is shown to have been taken in the presence of the acmiscd, 
the presumption will be that he had full opportunity to cross-examine. 
li. V. Piiacocl\ 12 Cox. 21 ; Phip. Kv.. 4th Ed., p. 443. 0 

(4) Rebutting of presumption. 

The presumption, that the accii.sod had full opportunity for crobs-examination, 
that will be made when a deposition is taken in the presence of the 
accused may be re^butted by proof that the accused was insane. 
H. V. Peacock, 12 Cox. 21 ; Phip. Ev., 4th Ed., p. 443. P 

(5) Pepositlons in absence of prisoner— Effect of admitting them by afterwards 

reading them over to him, 

(a) “ By admitting a deposition, originally written down in the absence of the 
prisoner, on proof that it had afterwards been read over in his presence 
to the witness, who had then assented on oath to its contents, a fair 
opportunity is not afforded to the accused of crosp-examining the 
deponent.” Tay. Ev., 10th Ed,, S»486, p. 366. Q 
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8.— ‘'That the adverse party, .opportunity to cross-examine.”— {Contd.), 

2.— PRESENCE OF ACCUSED DURING THE TAKING OF 
DEPOSITIONS— (UoniZ/wed). 

(6) Where the evidence of witnesses, taken in the absence of the prisoner at a 
former trial, was read out to them, and put in on their assenting to it 
as a true record of the facts, held that the proceeding was irregular 
and prejudicial to the prisoner ; ir.nd such witnesses should have been 
subjected to a fresh oral examination; and that then the ^former 
depositions might have been put in, not to add to thoir testimony, but 
to corroborate it. A new trial was ordered. 3 B.L.li. (Or.), 20- t2 
W.R. (Cr.), 8. , R 

(G) Procedure in recording evidence against absconding accused. 

(а) Where it is intended to record evidence against an aooused person, who has 

absconded, in his absence, under S. 512 of the Code of Criminal 
Ib’oceilure, the fact that the accused ii\>8coTided should ho alleged, 
tried, and established, before the deposition is recorded. 10 C. 1097. S 

(б) In an enquiry before a committing Magistrate, one of the accused persons 

absconded, as recorded by the Magistrate. In their examination 
before that officer, the witnc'^ses deposed to the absconder having been 
one of the participators in the crime. The Sessions Judge dW not 
record the absconding of one of the accused, and the evidence was 
recorded against the prisoners then under trial only. In a subsequent 
trial of the absconding accused, held^ that the former depositions, 
cither before the Magistrate or the Sessions Judge, were inadmissible 
in evidence, under S. 3.3 of the Evidence Act, and the former wore 
• admissible under S. 512, Crim. Pro. Code, 18B2. 8 A, G72 (677) -”C 
A.W.N. 267. T 

(7) Presence of accused necessary for admissibility of deposition of medical 
witness. 

(h) Fora deposition of a medical witness, takeu by a committing Magistrate 
under 9. 509, Crim, Pro. Code, 1892, to be admissible before the 
Sessions Court, it must appear, from the Magistrate’s record or be 
proved by witnesses, to have been recorded and attested in the 
presence of the accused, and this fact should not simply be presumed 
under 9. 80 or 9. 114, ill. (e) of the Evidence Act. 9 A. 720 (721). U 

(6) The condition of the admissibility, under S. 509, Crim. Pro. Code, 1882, of 
the deposition bf a medical witness taken by a committing Magistrate 
liefore the Court of 9ession, is that either the Magistrate’s record, or 
the evidence of witnesses, must show it to have been taken and 
attested by the Magistrate in t|)e presence of the accused ; the Court 
is neither bound to presume under 9. SO, n<^r ought it to presume 
under either 9. SO or 9. 114, ill. (e), of the Evidence Act, that the 
deposition was so taken and attested. 18 C. 129. (9 A. 720 and 10 
A. 174, ajfpr.) T 

(c) The deposition of a medical witness cannot, under 9. 80, Evidence Act, be 
presumed to have been taken and attested in the presence of the aoous- 
ed by the committing Magistrate, so as to make such deposition 
admissible in evidence at the 9es9iona trial, under 8. 509, Grim. Pro. 
Code, 1882. 10 A. 174 (178), referring to 9 A. 720. W* 
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S. S3] Aot I of 1872 (indian eviokmck act). 

6.— That the adverse party.., opportunity to cross-examine*”— (Oontd,)^ 

‘2— PRESENCE OF ACCUSED DURING THE TAKING OF 
DEPOSITIONS— 

{d) In order that the examination of a Civil Surgeon or other medical witness 
may ho admissible, under S. 823, Crim. Pro. Code, 1872, against any 
accused person, the Magistrate must take it in his presence. 12 C.L. 
R. 288^8 C. 739. • X 

» 

( 8 ) Attestation of depositions by Magistrate before accused, whether necessary. 

Though all depositions of witnesses in criminal cases should be taken and 
attested by the Magistrate in the presence of the accused, there are no 
provisions in the law which make the attestation of the depositions,., 
by the Magistrate in thp presence of the accused, obligatory. 10 A. 
174 (178). * Y 

(0) Presence of cross-exantjjning party, proof of. 

The deposition of a witness obtained by a ccmmission issued by a committing 
Ma'.(istratc, adduced in evidence at the Sessions trial, is admissible 
williout making it necessary to give proof of the presence, before the 
Commissioner, of the cross-examining party or his agent. To do so 
would be to put a strain on the words of S. 33 and lead to iucoii- 
venienco, and much difticulty would be found in getting evidence 
under this enabling section, where a party is in custody. 19 B. 749 
(758-9), Z. 


(10) Depositions in absence of questions from prisoner. 

As to whether a deposition is admissible in a case where the prisoner has 
abstained from asking any questions in consequence* of the witness 
being too ill to bear further e.xamination, see Tay. Ev., 10th Ed.. 
S. 4vS0, p. 300, referring to R. v. Johnson, ‘2 C, and K. 355. A 

3.— DEPOSITIONS BEFORE SUNDRY TRIBUN\I,iS. 

(1) General princlples^Sundry tribunals. 

(а) “ In general the principle is clearly accepted that testimony taken before a 

tribunal not employing cross-oxarniiiation as a part of its procedure is 
inadmissible ; and, conversely, the kind of tribunal is immaterial and 
the testimony is admissible, if, in fact, cross-examination was 
practised under ifca procedure.” Wigm. Ev., 1905 Ed.. S. 1378, 
p. 1711. B 

(б) **It is said that this rule ought not to ho extended to testimony taken 

before certain Commissioners to try land titles. Opportunity was given 
for cross-examining witnesses ; and it appears that the title now in 
question was actually litigated before the Commissioners.” Jackson v. 
Bailey^ 2 John?. 20 ; Wigm. Ev., 1905 Ed., S. 1373, p. 1712. G 

(c) “ The barrack Commissioners were not required to summon the party for 
the purpose of examiuing the witnesses ; and they prooeeded to examine 
the witnesses and to make their report without giving notice to the 
other side ; and consequently as the party had no opportunity of 
attending or cross-examining the witness, this cannot he legal evi- 
dence.” 4.-0, v. Davison^ McCl. and Y. 167; Wigm. Bv., 1905 Ed., 
8. 1873, p. 1712. D> 
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8.~ **That the adverse party. ..opportunity to cross-examine.^* -{Conti.). 

8.— DEPOSITIONS BEFORE SUNDRY TRIP>UNALS~(C^d.) 

(d) “ In order to affect any party hy oral or written testimony, an opportunity 
fihonkl be allowed to him of checking or correcting it by cross-examina- 
tion.” A.-Cr. V. Davison. IMcCI. and V. 167 : Wigm. Kv., 1905 Fjd., 
S. 1373, p. 1712. E 

(c) “ Neither it necessary that the former tt‘stimony should have been given 
on the trial of a cause in the exact tochnieal shape of an action. It 
is sufTIcient if th^ point was investigated in a judicial proceeding of 
any kind, wherein the party to ho affected by such testimony had the 
right of cross-examination.” (hr. v. TTadlei/^ r'A N.H. 580 ; Wigm. 
P>., 1905 Kd., S. 1373, p. 1712. F, G 

4 

{/) “Testimony has been received or rejected, because an opportunity for cross- 
examination was or was not a part of thd procedure when given 


before, 

(i) baukniptcy-commissioners ; A.Wc v. Lirqoad, 1 Atk. 203 and, Cox v. 

Pearce ; 7 John 298 ; H 

(ii) pilot-oommis.sioncrs ; Com. v. llicketsofiy 7 John 298 ; I 

(iii) marine hull-inspectors; Lumsihlle I>hs. Co, v. Monarch., 99 Ky. 578 ; J 

(iv) barrack-commissioners ; A.-d, v. Daohon^ ]\TcCl. and Y. 167 ; K 

(v) land-commissioners: Jaclson v. JJaile’/, 2 John 20 and Montgomery v. 

Snodgrass, 2 Yeates 230 : L 

(vi) county-boards ; Dnncl v. Milaaukee Co., 79 N.W. 412 ; M 

(vii) registers ; Payne v. Lonq, 25 So. 780, and N 

(viii) arbitrators; ChT v. Hadley, 36 N.H. 580.” Wigm. 1905 Kd,, 

S, 1373, p. 1712. 0 

c 

(2) Depositions before coroners. 


(a) Coroners’ depositions a.rc treated noon the same footing as depositions 
before Alagistrate, R. v. Butcher, 61 J.P. 808 ; Phip, Kv., 4th Ed., 
p. 449. P 

(5) A deposition not proved to have been sworn or signed by the witne.s.s has 
been held inadmissible. H. v. Roberts, 08 Scss. Pap. C.O.C. 091 : 
Phip. Ev,, 4th bid., p. 449. Q 

(c) Hut depositions neither signed by, nor read over to, the witness have been 
held to bo admissible, where it was not the practice to observe these 
formalities. R. v. Nicholls, 1^8 Sess. Pap. C.C.C. 489 and R. v. Hollo- 
way, 65 J.P. 712 : Phip. Ev., 4th Ed., p. 449. R 


(3) Deposition in bankruptcy and winding up. 

(a) “ In case of the death of the debtor, or his wife, or of a witness whose evi- 
dence has been received in any Court in any proceeding in bankruptcy, 
the deposition of the person so deceased purporting to bo sealed with 
the seal of the Court, or a copy thereof purporting to be eo sealed, shall 
be admitted as evidence of the matters therein deposed to.” Bank- 
ruptcy Act, 1883, S. 136. Phip. Ev., 4th Ed., pp. 489-440. S 
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8.— “That the adverse party.. opportunity*' to cross-examine."— {Oontd.). 

.8.— DEPOSITIONS BEFORE SUNDRY TRIBUNALS— (CZd.). 

f 

(6) “By rule 27 of the Winding-up Buies, 1892, the verified notes of procedure 
under 8. 8 of the Windiug-iip Act» 1890, are, subject to the direction 
of the Court and to all just exceptions as to their admissibility against 
particular persons, receivable against any of the persons, >vho, under 
that section , and t^e order for public examination, was prQ.scnt or had 
* the opportunity of being present and taking part in such examination, 

provided fifteen days* notice and a copy of the notes or part to be used, 
are gi\fin to all but the actual deponent {lie London and General 
Bank, 13 R. 137).” Pttip. Kv., 4tb Ld.. p. 440. T 

(e) “ An.swers given by a bankrupt in his public examination in bankruptcy must 
always be admissible against himself, cither in subsequent stages of 
the bankruptcy proceedings or in other proceedings. Against other 
persona, e,p., creditors, such answers clearly could not bp admitted 
under the present section, unless the person to be affected had had an 
opportunity to cross-examine.” Cun. Kv., 11th Ed., p. 98. U 

‘‘The terms of the proviso arc such that it is difficult to apply the section 
to depositions taken in bankruptcy proceedings.” {Ibid.) V 

4.— LOCAL INVESTIGATIONS, AMEENS^ REPORTS, ETC. 

(1) Local investigation by Courts. 

(a) Where the presiding officer of a Court makes a local investigation in a suit, 
the result of the investigation ought to be put on the record in order 
that the parties could see what the Court conaidtirs to have been 
established by it. 12 C.L.K. 490 ==9 C. 303. W 

{b) The result of such investigation, though not evidence w'ithin the meaning 
of the Evidence Act, must bo taken into consideration, and on appeal 
a Court ought no', to disregard it. 12 C.L.R. 490 --9 C. 30^. X 

<(2) When Ameens to be asked to make local Investigations. 

An Ameen should be appointed to hold a local investigation only when it is 
necessary to inspect the land which is the subject of dispute, to make 
maps of localities, to obtain information with regard to the physical 
features of the place, to identify the land in maps with parcels which 
are the subject of the suit, and to identify the maps with one another 
with the aid of objects to ho found m the land ; and for these and 
similar purposes an Ameen may examine witnesses, when the evidence 
which they have to give is of such a nature that it ought to ho taken 
by him oa the spoti* Where, however, any fact can Vje proved by evi- 
dence taken otherwise than on the spot, that evidenqe ought to bo 
taken by the Court itself in a regular manner and not by an Ameen. 
17 W.R. 282. V 

X- 

i(3)i Report of Sherishtadar— Civil Court Ameen. 

The report of a Shorishtadar after local investigation cannot l>e legal evidence, 
unless it is shown that no Civil Court Ameen was avaflahlj^ for the duty 
in the district. 12 W.R. 209. Z 

2835 91 
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S.—**That the adverse party opportunity to crosS’>examlne.'''-{Contd.). 

4._LOCAL INVESTIGATIONS, AMEENS’ RKPOUTS, ETC. 

— {Continued). 

(4) Ameen— Local investigation— Special appeal. 

The deputation of an Ameeu to ascertain the respective liability of several 
judgment-debtors is not an improper course for a Court to pursue and 
at all events is not a ground for interfering in special appeal \wth the 
concurrent judgments of two lower Courts. 2‘2 W.R. 183. A 

(5) Local investigation by Civil Ameens. « 

It was not the intention of the Legislature to allow witnesses to be examined 
out of Court by Ameens, except with reference to points for the 
dotonninatioii of which local inspection is required. 9 W.R. 83. B 


(G) Ameen 's duties. 

(а) All that a Civil Court can charge the Ameen with is to obtain .such 

information with regard to the phy.sical featurc.sof the place in dispute, 
the identification of land depicted in maps with the parcels which arc 
the subject of the suit, the idontilication of maps with one another by 
the aid of objects to be found on the land, and other matters o'i this 
kind, which may be of use in, and auxiliary to, the proper trial of the 
suit by the Court before which it is ponding. 21 W.R. 281. C 

(б) A Civil Court is not warranted in deputing its functions to an Ameen, who 

is bound not to go beyond the points referred to him for enquiry. 
21 W.R. 280. D* 

(c) III a suit in which the Court considers it necessary to order an enquiry by a 
Civil Ameen uito the existence and value of moveable properties, such 
enquiry cannot be left to be made after decree but must be made before 
the final decree i.s drawn up. 23 W.R. 422. E 

f 

(6-A) Nature of Ameen s report in partition proceedings. 

The report of an Ameen in a proceeding to make a partition which is .a judicial 
proceeding, under S. 180, Act VIII of 1859, must be treated in the 
same way as the report of an Ameen in an ordinary suit. The report 
and depositions are to bo taken as evidence in the suit and to form part 
of the record. The Court is not bound by the report, but ought to 
enquire further into the matter if there is any necessity for so doing, 
and to examine the witnesses bona fide tendered for examination. 
17 W.R. 270. F 

(7) Report of Ameen held Inadmissible. ^ 

(a) In a suit for rent for faslies 1283-4-5 and 6 upon a jmigleboori lease, which 
provided that the area of jungle land.s brought under cultivation 
should be ascertained by measurement, the only evidence of measure- 
ment was a report of an Ameen made in a previous suit in 1879, the 
accuracy of which report was not proved in the present suit. Held 
that the report itself was not admissible in evidence. 12 C.L.R. 50.0 

(5) An Ameen’s report based on a copy of a kabuUyai is little or no evidence of 
title. 17 W.R. 473, Foot-vote. H 
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8.— "That the adverse party ..opportunity to erosa- examine. ”—(Conid). 

4— LOCAL INVESTIGATIONS, AMEBNS’ KEPOKTS, ETC. 

— (Concluded). 

(c) Held that the Ameen’s enquiry ought not to have bten ordered in this case, 

where the question to be decided was one of disputed boundary, which 
turned chiefly on possession before the date of suit, and that the 
Subordinate Judge would have been justified in disregarding the 
Arneen’s report and trying the appeal on the recorded evidence. 
17W.R.473. I 

(d) A talookdar, who had purchased in execution-sale the under- tenuie of one 

o#his tenants, sued him to obtain possession of the land contained in 
the purchased holding from some of which he said he had beeiv 
dispossessed, and in regard to the remainder of which his title was 
disputed. Held that the deputation of an Ainccn was improper and 
that the onus lay on the plaintifl to prove his case. 14 VV.R. 190. J< 

(e) A Court has no power to delegate to an Ameen the trial of one of the most 

important issues of fact in a case. 23 W.R. 280. K 

(/) Where a Principal Sudder Ameen had deputed a Civil Ameen to enquire into 
the fact of possession instead of hearing the evidence on the point 
• himself, held e\cn if his order was improper, the deputation of 

the Ameen was legal and the evidence taken by the Ameen was legal 
evidence to be considered on its own merits. 9 W.R. 494. L. 

[g) As to whether, where an Ameen has, in fact, been, though improperly, 
deputed and has examined witnesses, that evidence ought to be totally 
rejected, see 17 W.R. 282. M 

(8) Ameen's report held admissible- * 

(а) Where an Ameen had been deputed by a Civil Court to enquire into a 

question of possession, his report and the evidence taken by him are 
admissible under S. 180, Act VIII of 1859. 9 W.R. 601. N 

(б) The report of an Ameen and evidence recorded on a local t^iquiry are 

evidence in the suit, and there is no legal objection to the parties to 
the suit agreeing that the evidence should bo taken before the Ameen, 
and that the matters in dispute should be referred to him for enquiry. 
2 B.L.R. Ap. 3. 0- 

(c) Au Ameen hud bccu deputed to make a local investigation and had examin- 
ed certain witnesses, but could not examine the rest, or complete his 
investigation and draw his report owing to the plaintiff not paying 
the necessary expenses. Held that the depositions of the witnesses, 
without the Ameeu’s report, were not admissible in evidence. 6- 
B.L.R. Ap. 70. P 

5.— EVIDENCE TAKEN ON COMMISSION— PURDANASHIN 

WOMEN. 

U) Bvidenoe taken on commission, when evidence In suit. 

Evidence taken on commission does not become evidence in the suit, until ^he 
same has been tendered and read as evidence in the suit by the party 
in whose behalf it has been taken. 9 C.W.N. 794, referring (o 8 
B.L.R. Ap. 102 ; diBsentirtg from 3 C.W.N. ooifixix, and follomng 
7 C.W.N. 786. ^ 
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8.—** That the adverse party ..opportunity to cross-examine*’*— (Contd.). 

r,.— EVIDENCE TAKEN ON COMMISSION— PUKDANASHIN 
WOMEN. — {Gonthiued^. 

(2) Use by one party of evidence under oommisslon issued by another party. 

The evidence of a defendant, taken under a commission, may be read on behalf 
of the plaintiff, without tho deposition being put in as part of his ease. 
Having been put in, the deposition, under S. 179 fAct VIII of 1869) 
became part of tho record. 8 B.L.R.Ap. 102. R 

(3) Examination under commission, nature of. 

The examination of witnesses under a commission is of tho same nature as an 
examination in open Court ; and there is no reason why attorneys 
should be allowed to examine in the one ca.se more than in the other. 
As a matter of practice, moreover, attorneys never have been in the 
habit of examining such witnesses, save under very exceptional 
circumstances. There must be something on the face of the return to 
show that tho Commissioner is bound to administer the oath to hiin- 
.self as w'ell as to the interprotec. 8 B.L.R. Ap. 101. S 

(4) Right of cross-examination of parties not Joining in a commission. 

A party who has not joined in a commission is entitled to cross-examine the 
witnesses who arc examined under the commission. 14 W.R (A.O.C.J.) 
17. T 

(5) Evidence taken on commission without full cross-examination held inadmis- 

sible. 

Evidence taken upon commission of a witness for the plaintiff, without a full 
opportunity being given for cross-examination, is inadmissible. 5 
•C.W.N. ccxxx. U 

(6) Cross-interrogatories under a commission, whether covered by “ opportunity 
to cross-examine.” 

As to whether the words “opportunity to cross-examine ” include the opportu- 
• nity to administer cross-interrogatorios under a commission, within 
tho meaning of the proviso to S. 33, so as to render the evidence elicit- 
ed by the cross-interrogatories relevant, see 19 B. 749 (759). Y 

J.7) Commission—Notice for cross-examination— Admissible. 

{a) “ Where a notice has been given to a party of the time and place of an 
examination on commission, and he neither intimates a wish to cross- 
examine, nor applies to tho Court to enlarge the time for that purpo.se, 
the presumption wnll bo that hcjictcd deliberately and the depositions 
will be admitted in evidence.” Tay. Ev., lOtb Ed., S. 466, p. 366, W 

(b) Examinations taken under an order issuing a commission, notwithstanding 
that the defendant had not received any notice of the time and place 
of taking them, wore held to be admissible in evidence. Oazenovc v. 
Vaughan, 1 M. and Selw. 4 ; Tay. Ev., 10th Ed., B. 466, p, 356. X 

•(c) Where a defendant, after joining a plalntif! in obtaining a commission to 
examine witnesses upon interrogatories, gave notice that he declined 
to proceed with tho examination, upon which the plaintiff sent him 
word that he should apply for a commission ex parte, and had done so 
and obtained one, the examination was held to be admissible. 
McCombie v. 6 M. and Gr, 27; Tay. Ev.,' 10th Ed., S. 466, 

p. 356. Y 
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S.^**That the adverse party.. opportunity to cross-examine.*^-— {Conid.). 

5.-EVII)ENCE TAKEN ON COMMISSION— PURDANASHIN 
WOMEN — {Continued). 

(d) Where, a commission is executed without any notice, or without a sufficient- 
notice (see Fitzgerald v. Fitzgerald^ 83 L. J.P. and M. 39) being given 
to the opposite pa^ty, to enable him, if he pleases, to put cross-inter- 
rogatories, the depositions will be rejected. StehiLeller v. Newton, 
Scott, N.E. 148; Tay. Ev., 10th Ed., S. 466, p. 355. See also U 
W.R. (A.O.O.J.) 17 (18-9). Z 

e 

(8) Commission in criminal cases. 

(а) The issue of a commission in‘*a criminal case would be a most unsatisfactory 

course of proceeding, and one dangerous to the interests of the prisoner. 

8 C. 806 i897). A 

(б) Evidence taken upon commission, by an order of the Presidency Magistrate 

that committed the case to the High Court, would not be admissible 
in the trial before the High Court ; for such to bo admissible, it must 
• be shown that it was so taken upon an order by the High Court itself, 

or that it is admissible under S. 33 of the Evidence Act. 6 C. 632, 
referred to in 19 C. 113. B- 

(9) Pupdanashin women— Examination by commission, 

(a) The examination by commission of a purdanashin woman is not necessary^ 
v/hore she can be examined in Court in a palf>ee^ (jr otherwise on a 
proper identidoation. IS W.R. 230. C 

(5) Privileges of purdanashin ladies when attending Court in palanquins as 
witnesses considered. The general rule is that the lady should be 
admitted into Court in her palanquin, and give her evidence in it, 
after being properly identified. 1 B.L.R.S.N. 5. D> 

(c)' A commission had* issued at the instance of the plaintiff for the examina- 
tion of a female witness. Upon the examination before the Commis- 
sioner, Counsel appeared for the plaintiff and the defendants were 
represented by their attorneys. After the witness had been examined 
she was cross-examined by the defendants’ attorneys ; but the return 
did not show that any objection had been made at the time to such, 
cross-oxainiiiation nor did it show that the Commissioner had taken 
the usual oath befqre entering upon his duties. At the hearing of the 
case Counsel for the plaintiff, proposed to read the evidence taken under 
the commission ; but before doing so, he oallod the attention of the 
Court to the fact that the defendants were represented before the- 
Commissioner by their attorneys. This, he contended, was not merely 
irregular, but also illegal {Hoffmann v. Framjee, Car. 7). PIo should 
treat the deposition as if there had been no cross-examination. For 
the defence it was contended that the deposition must be read in fofo, 
or not at all. Held that it was not competent to the defendants' 
attorneys to conduct the cross-examination before the Gommissionei. 

8 B.L.R. Ap. lOl. B 
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8.—**That the adverse party opportunity to cross-examine.”— {Concld.). 

5.— EVIDENCE TAKEN ON COMMISSION— TURDANASHIN 
WOMEN. — (Concluded). 

(d) Where a purdanashin lady is cited an a witnesa in a criminal case, held, she 
was entitled to be examined on commission and to be exempted from 
personal attendance in Court. 4 (jj. 20 (21). P 

c 

( 3 ) Case where a Krahrain purdanashin lady’s application, under S. 503, Crim. 

Pro. Code, 1882. for her examination liy conimisHion and exemption from 
appearance in Court was granted. 15 C. 775. See, also, 24 C. 551 (555), 
9 A.W.N. 202-12 A. 09 (72), 2 Wcir 059 and 16.) P.L.R. 1903-19 
P.R. 1903. * G 

9. — **That the questions In Issue.. second proceeding.” 

C) Gonditiona of admissibility, under third proviso. 

(а) One of the conditions of the admissibility of a former deposition in later 

judicial proceedings is that the quc.stions in issue were substantially 
the same in the first as in the second proceeding. Doc v. Tathanit 
1 A. and K. 3, 19 and Doe v. Detby^ 1 A. and E. 783, 785,789 ; Steph. 
Dig., 7th Ed., Art, 32, p. 46. H 

(б) “ The issue on the occasion when the former testimony or deposition was 

given must have been substantially the same, for otherwise it cannot 
be supposed that the former statement was sutficicmtly tested by 
cross-examination upon the point now in issue.” Wigm. Ev., 1905 
^ Ed., S. 1387, p. 1728. I 

(c) “Conversely, it i.s sufficicut if the issue was the same, or .sub.staDtially so 
with reference to the likelihood of adequate cross-examination, because 
the opponent has thus already had the full benefit of the security 

, intended by the law,” Wigiii. EiV., 1905 Ed., S. 1387, p. 1728. J 

<2) Applicability of proviso third. 

The question whether the provi.so to S. 33 is applicable, that is, whether the 
(jaostions at issue arc substantially the same, depends upon whether 
the same evidence [is applicable, although different consequences may 
follow from the same Act. 7 C. 42 (44). K 

(S) “ Questions,” meaning of. 

(а) This does not moan ‘•all the questions.” 3 M. 48 (52), 

(б) By the question in issue in S. 33 beingi required to be sub.stantially the same, 

it is not intonded that, in a ca.so whore the prisoner injured dies 
subsequently to the enquiry before the Magistrate, his evidence is not 
to be used before the Sessions Court, because, in consequence of his 
death, other charges are framed against the accused. 7 C. 42 (44). L 

<4) Intention of Legislature. 

Although the Act, iu using the word “questions” in the plural, seems to 
imply that it is essential that all the questions shall bo the same in 
both proceedings to render the evidence admissible, that is not the 
intention of the law. 3 M. 48 (52). M 
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9.—** That the questions in issue. •second proceeding.” ---(Continued), 

i5) Principltf^ of requiring identity of matter. 

(a) The principle involved in requiring identity of the matter in issue is to 
secure that in the former proceedings the parties were not without the 
opportunity of examining and cross-examining to the very point, upon 
which their evidence is adduced in the subsequent proceedings. 3 M. 
48 (52). N 

> 

•^(6) And, though separate proceedings may involve issues, of which some only 
are common to both, the evidence to those common issues given in 
the former proceeding may (on the conditions mentioned in S. 33 
arising) be given in the subsequent pioceeding. 3 M. 48 (52). 0 

(c) Thus, “ if, in a dispute respecting lands, any fact conics directly in issue, 
the testimony given to tdiat fact is admissible to prove the same point 
in another action between the same parties or their privies, though the 
last suit relates to other lands.” (Tay. Kv., 4th Kd., S. 436). 
3 M. 48 (52). P 

id) “The requirement of identity of parties is after all only an incident or 
corollary of the requirement as to identity of issue. It rmght, then, 
to be suHicient to inquire whether the former testimony was given 
• upon such an issue that the party opponent in that case had the same 

interest and motive in his cross-examinaticn that the present opponent 
has ; and the decision of this question should be entirely for the judge.” 
Wigm. hW., Um Kd., S. 1388, p. 1733. Q 

(c) “ 3'hc question really is whether the deposition was taken under such 
circutnstaiKies that the accused had full opportunity of cross- 
examination.” Per Alderson, B. II, v. Beeaton,^ <5 Cox. Or. 426 ; 
Wigm. Kv., 1005 F.d., S. 1387, p. 1728. R 

(6) Deposition not offered as such. 

(a) “ A deposition or former testimony, not offered as such is not sulyect to this 

rule requiring identity of issues. Where the other testimony is offered, 
not as evidence of the truth of the facts assorted in it, but merely as 
an utterance having an indirect bearing, it is not hearsay and the 
ruling requiring cross-examination and identical issues does not apply.” 
Wigm. Kv., 190 j Ed., S. 1387, p. 1733. 8 

(b) “ Thus, testimony in another cause may be proved in a trial iox ijerjury so 

far as it indicates the materiality in that cause of testimony now 
charged to be perjured,” because “all that was sought to be proven 
here was the more fact that certain testimony had been given.” 
Wigm. Ev., 1905 E^., 8- 1387, p. 1733, referring to People v. Lem You, 
97 Cal. 224, 526. T 

(c) “Tu an action for malicious prosecution, the testimony on the original 

prosecution is not admissible from that point of view, because it could 
not have served as “ probable cause” before it was delivered ; yet it 
would be admissible in tbe ordinary way as testimony at a former 
trial, provided that the witness is deceased or otherwise unavailable, 
and this principle, so long as parties wore disqualified in their own 
behalf, would always admit the defendant’s own testimony given at 
the original trial.” Wigm- Ev., 1905 Kd., S. 1387, p. 1733. U 



726 Act I of 1872 (indian evidence ac^t). [S. 3S 

9,--* •That the questions In issue. » second proceeding.*^— -(Continued), 

(d) “ Whore the deposition or testimony embodios an admission by the opponent^ 
it is not subject to the present rule requiring identity of issues, etc/' 
Wigm. Ev., 1905 Ed., S. 1387, p-. 1733, referring to Williams v. 
Cheney, 3 Gray, ‘215, ‘217, 2‘20. Y 

(7) Different transactions— Effect. 

Where the same question is substantially* in issue in both the proceqjiings, it 
does nob matter that they relate to diderent transactions or property. 
Doe V. Foster, 1 A. and E. 791n ; Llamver v. Homfray, 19 Ch. D. 224 ; 
Phip. Ev,, 4th Ed., 408. W 

I 

(3) Different transactions— Criminal cases—Effect. 

Where a deposition i-. given in a 'case of stabbing assault, and robbery, or 
grievous hurt, it will be admissible on a trial for murder arising out of 
the same transaction. It. v. Smith. Rus. and Ry. 339 ; H.v, Dee, 4 E. 
and P. 03 ; It. v. Beeston, 24 Jj.J.M.C. 5 ; i^. v. Dilmore, 0 Cox. 62 and 
H. V. \Yilliams, 12 Cox. 101. See l^hip. Ev., 4th fid., p. 403. X, 


(8 A) Reason. 

For, if this were not the law. the depositions of the deceased would, in many 
cases of homicide, be most improperly excluded. 2 Stark. B. 212; 
Tay. Ev., lOth Ed., S, 467, p. 356. Y 


(d-B) Example. 

“ Thus, where a prisoner, who had been summarily convicted of an assault, 
was, in consequence of the death of the party struck, subsequently 
* indicted for murder, the convicting Magistrate was permitted to state 
what the deceased bad sworn in the prisoner’s presence, the exami- 
nation not having been reduced into writing.” ii, v. Edmunds, 6 C. 
and P. 164 ; Tny. Ev., 10th Ed., S. 467, p. 366. 2 

(9) Nominal parties. 

Former testimony is admissible “ if the difference of parties consists merely in 
a difference of nominal parties only, or in an addition or subtraction 
on either side of parties not now concerned with the testimony. ’’ Wigm, 
Ev., P105 F'ld., S. 1388, p. 1734, referring to Wright v. Tatham, 1 A. 
and E. 3. A 

(10) Same property- interest 

Former testimony is admissible, if the then party opponent, though a different 
person, had the same property-interest that the present opponent has. 
Wigm. Ev., 1905 Ed., S. 1388, p.*’l734.^ B 

(11) Judge to determine fullness of opportunity to oross-examine. 

The presiding Judge must determine in each case whether the prisoner has 
had full opportunity of cross-examination ; and if the charges were 
entirely different, he would not decide that there had been that 
opportunity ; but where it is the same case, and only some technical 
difference in the charge, the accused has had full opportunity of 
cross-examination. Per Jervis, O.J. R. v. Beeston 6 Oox. Gr. 425 ; 
Wigm. Ev., 1905 Ed., S. 1387, p. 1728-. C 
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9,^** That the questions in issue, ^second proceeding.**— (Continneti). 

(12) Admissible depositions. 

(а) Where an action of ejectment wae brought for one piece of land, and then* 

for another, but the issue in both wad the same, i)u., who was the heir 
of a certain person, evidence given in the first proceeding was held to- 
be admissible in the second. Doe v. Foster^ I A. and E. 791, note. Per 
Aldcrson, B. Wigm. Ev., 1905 Ed., S. 1387, p. 1728; Tay. Ev., 
10th Ed., S. 467, p. 366 and 3 M. 48. D- 

(б) The evidence given on a charge of felonious wounding was hold to be 

admissible on a charge of manslaughter for the same act. li, v. 

6 Co::. Cr. 62 ; Wigm. Ev,, 1905 Ed., S. 1387, p. 1728. £ 

c) The deposition taken on a charge of felonious wounding with 
intent to do bodily harm was hold to oe admissible on a trial for 
murder, where the act wa.s the same. li. v. Beeston^ 6 Cox. Cr, 425 ; 
Wigrh. E^., 1905 Ed., S. 1387, p. 1728. p 

(d) K accused A with breach of trust, and S deposed in favour of R. 

After A was tried and acquitted, R was prosecuted for making a false 
charge and S for perjury. In the case against R, there was the 
further question whether be knew, or bad reason to believe, that the 
* charge was false, and in that against S whether he .supported the false 

charge knowing it to be such. Held, that the evidence to the fact to 
which these witnesses' spoke in the former proceeding, was admissible 
in the subsequent trial against R. 3 ^1. 48 (51-2). 0 

(e) The deposition of a complainant, on a charge of grievous hurt, having been 

taken before a l^Iagistrate, the complainant died. Owing to his death, 
charges of murder and culpable homicide, not iimou'ating to murder, 
were added before the Sessions pourt. Held that the deposition of the 
complainant before the Mugistrate was admissible before the Sessions 
Court, either under S, 32, cl. 1 or under S. 33, despite the additional 
charges. 8 C.L.R, 273-->:7 C. 42. ^ H 

if) Where the act was the stroke of a sword, which, though it did not imme- 
diately cause the death of the deceased person, vet conduced to bring 
about that result subsequently, and, in consequence of the death, the 
gravity of the offence increased, but the evidence to prove the act 
charged against the accused remained the same ; held it was properly 
admitted under S. 33. 8 C.L.R. 273 (274-5) ---7 C, 42. I 

{g) S prosecuted the defendant at the instance and on behalf of the plaintiff for 
criminal trespass in respect of a certain house and for assault and insult 
on his own behalf. 8 gave evidence supporting the charges at the- 
trial. The plaintiff subsequently filed a civil suit against the defen- 
dant, under 9, Sfiecific Relief Act, for possession of the same house. 

S died before the institution of the civil suit, during which the 
deposition of S was tendered on behalf of the plaintiff. Held that, as 
S was dead, and as the issues in both proceedings were the same 
almost, the deposition was admissible. 23 C. 441 (442). J 

. i) When there are two or more charges arising out of the same allegations 
made by an aooused, the testimony, of a deceased witness in a previous 
proceeding against the accused, is admissible in evidence in a subse- 
quent proceeding against the same accused. Rat. Unrep. Grim. Oases, 
p. 347. K- 
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9.--** That the questions in issue, •second proceeding.*'— (Continited). 

(i) A revenue official, charged with attempting to receive a bribe from certain 

raiyats, who supported the charge, was convicted. He subsequently 
prosecuted the raiyats for having conspired to bribe him. In their 
trial, their depositions in the previous case were adduced in evidence 
for the prosecution. Heldt the depositions must have been admitted 
in evidence. 15 M. 03. L 

(j) “The evidence of a witness, who had* testified in a suit, wherein„A and 

several others were plaintiffs and B defendant, was, after his death, 
held actniissiblc in a subsequent action relating to the same matter, 
brought hy B against A alone.” Wright v. Doe, 1 A. and E. 3 ; Tay. 
Ev., 10th Kd., S. 407, p. 350. ^ M 

(A) In criminal cases, a deposition taken on a charge cither of assault and 
robbery, or of stabbing, or doing grievous bodily harm, can, after 
the death of the witness, he read upon a trial ^for murder, whore the 
two charges relate to the same transaction. U. v. Smith, R. and R. 
339; Tay. Ev., 10th Ed., S. 167, p. 356 ; Wigm. Kv., 1905 Ed., 
S. 1387, p. 1728. N 

(Z) A sue.-j B, C and D and aEo in another action C, E and E. The facts in 

both actions are the same, but the relief claimed is different. JJald, 

that A might, on notice, read in thij second action the affidavit* and 
depositions, taken in the first, against such defendants as were 
common to both, linnsu, v. 21 W.K. 450 ; Phip. Ev., 4th Ed., 

p. 410. 0 

(in) For an instance whore evidence given in a civil case was admitted at the 
trial of the then claimant for perjury at the previous trial, see II. v. 
^Casfro (Tichbornc Case), Charge of Cockburn, C.J., II, 305; Wigm. 
Ev., 1905 Ed., S, 1387, p. 1728. P 

(n) Evidence given on a charge of robbery was hold to be admissible on a 

cliarge of murder, where the assault was the same. H. v. Dec, 

4 F. and F. 03 ; Wigm. Ev., 1905 Ed., S. 1387, p. 1728. Q 

(13) Inadmissible depositions. 

(a) In a case in which the accused was bound down to keep the peace, the 

Assistant Magistrate admitted as evidence the depositions of witnesses 
in certain cases in which the accused was tried on charges of being a 
member of an unlawful assembly and of rioting, and was acquitted. 
Held that the Assistant Magistrate ought not to have admitted this 
evidence. 24 W.K. (Cr.), 4. R 

(b) A deposition made by a person in a former proceeding was held to be inad- 

missible in a subsequent proceeding, because, though that person was 
a defendant in the second suit »nd might have tendered himself for 
examination, and, if he had been examined and had given evidence 
inconsistent with his previous evidence, might have been confronted in 
cross-examination with bis former deposition, he was not so examined, 
2 A.L.J. 91(96). S 

(c) Where evidence was given on a charge of assault, it was held to be inad- 

missible on a trial for felonious wounding, the act being the same. 

R. V. Ledbetter, 3 C. and K. 108. (Prof. Wigmore observes that the 
ruling is in effect repudiated by later cases). Wigm. Ev., 1906 Ed., 

S. 1387, p. 1728. T 
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9.— ••That the questions in issue., second proceeding.* ^---(Concluded). 

{d) t)ne|R preferred a charge of breach of trust against A, and S gave evidence in 
support of it. A was acquitted and R was charged for making a false 
charge and S for giving false evidence against the person accused on 
the trial of that charge. Held that under the explanation to S. 33, the 
parties were the same to the proceedings in the breach of trust case and 
the proceedings against R, that S was merely a witness — not a party in 

, the breach of IrAst case — and that the evidence so admitted was 

inadmissible in the charge against him. 3 M. 48 (51). U 

10.—** Explanation.** 

(1) Object of expfanation. 

The explanation .seems intended to do away with the objection that, in criminal 
cases, the Crown is the ’prosecutor. This section does not apply to the 
deposition of a witness in a former suit, when the witness is himself a 
defendant in the subsequent suit, and the dcpo.sition is sought to be 
used against him, not as evidence given between the parties, one of 
whom called him as a witness, but as a statement made by him, which 
would be evidence agaiost him, whether he made it as a witness or on 
any other occasion. 14 B.L.R. Ap. .5 ; Conch, C.J. Y 

(2) Effect of the explanation. 

The effect of the explanation would appear to bo that a deposition, taken in 
criminal proceedings, may be u.scd in a civil suit, and conversely, 
provided that the conditions of the section are observed. See Field 
Ev., Olh Ed., p. 148, and 23 C. 441, (where a deposition taken in a 
criminal proceeding was tendered in evidence in a civil suit and 
admitted). , W 

(3) Difflcalty in application of section to criminal cases. 

S. 33 is subject to certain conditions which can be easily enough applied to 
civil cases, but cannot easily bo applied to criminal cases. The section 
says that the prosecutor and the accused are the parties to*a criminal 
proceeding. Rut in India there is no person who is a prosecutor 
ill the sense that he is a party to tlie proceeding and sometimes there 
is not even a complainant. In the Court of Se.ssion, there is a person 
called the Public Prosecutor, who conducts the case before the Judge, 
and ho appears to be the person hero meant." Mark. Ev., p. .33. X 

(4) English and Indian Law. • 

(a) According to English Law, in criminal cases, a former deposition of a 
witness is not admissible on mere proof that he cannot bo brnrid after 
diligent search, nor even if it be shown that, being a foreigner, he has 
left the country, without any intention to defeat justice. See Phip. 
Ev., 4th Ed., p. 409, Y 

(A) Under S. 33, Evidence Act, this is relaxed, and his former deposition is 
admissible, if he cannot be found or produced without unreasonable 
delay or expense. See A. A. and W. Ev.. 4th Ed., p. 228. Z 

5) Circumitanoes rendering depoiitions admissible to be proved. 

Evidence of an absent witness taken in the Magistrate’s Court cannot be 
received in the Sessions Ooiut under S. 83 without proof of the 
circumstances rendering it admissible. L.B.R. (1872-1892), p. 184.A 
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Explanation,**— (Coaciu hd). 

(C) Depositlona held admissible. 

(а) Depositions made, during a preliminary enquiry under the Indian Merchant 

Shipping Act (V of 1883) into a case of collision, by the officers of the 
defendant’s vessel were held to bo admissible on the grounds, that tbo 
failure of the defendant’s solicitor at the enquiry to challenge the 
accuracy of the statements of the deponents raised a strong pre- 
sumption that the imputations against the company were correct, that 
the attendance of the deponents could not be procured without much 
delay and expense and that thoir statements were against their interest 
under S. 32 (3). 35 0. 751. , B 

(б) Whore there are two charges arising out of the same allegations made by an 

accu.sod, the testimony of a <k‘cea>>ed witness in a previous proceeding 
against the accused is admissible in evidence in a subsequent proceeding 
against the same accased. Hom.H.C. Cr. Rg. 38 of 1887. C 

(c) When the parties to a suit in order to save delay or expense or any other 
reason refrain from calling persons who are alive and agree or do not 
object to the admission of evidence given by them m some former 
proceeding, the evidence is not strictly admissible but if the Court of 
first instance allows this to be done, the Court of appeal must swccpl 
the evidence and it is too late for it to take any objection to the 
procedure. 2 Bom. L.R. 386 (388) = 24 B. 591. ' D 

Statements made under Special Circumstances, 

34. Entries in books of account, regularly kept in the course of 

. , , V business, are relevant i whenever they refer to a 

Entries in hooks . , • . . i 

of account when matter into which the Court has to inquire, but 

relevant. statements shall not alone be sufficient 

evidence^2 to charge any person with liability. 

Illustration. 

A sues B for Rs. 1,000, and shows entries in his account-books showing B to bo in- 
debted to him to this amount. The entries are relevant, but aro not sufficient, without 
other evidence, to prove the debt. 


* (Notes). 

i.— ** Entries in books of account, regularly kept are relevant.** 

fl) Principle of the section. » 

(a) The reasons on which this principle is based are : — 

(1) The habit and system of making such books with regularity, ensures 
their accuracy. 

(2; Tfie inflaenoe of habit prevents casual iuaccuracy, and counteracts 
the casual temptation to mis-statements. 

(3) As such books record a regular prooesa of business transactions, an error 

is almost certain to be detected and reotihed. 

(4) In such books mis-statements cannot be made, except by a systematic' 

and comprehensive plan of falsification. 
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1,—*^ Entries in books of account, r eg utariy kept...*are relevant.'*— {Conid). 

Iq some oases the entrant may make the record under a duty to an 
employer, in which case there is the additional risk of censure from 
the employer, in case of the entrant committing any mistake. See 
Wigm. Kv., 1906 Ed., S. 1522. p. 1889. See A.A. and W., 4th Ed., 
pp. 236, 237. E 

(6) It is easier to state what is true than what is false ; the process of invention 
implies trouble. Per Tindal, C.J., in Poole v. Dicas, 1 Bing. N.C. 649 ; 
Wigm. Ev., 1905 Ed., S. 1622, p. 1889. P 

-(c) *‘The credit to which such a book is entitled as matter of evidence is derived 
from the presumption that though a man in the warmth of controversy 
or, the heat of passion, might be disposed to raise up false charges 
against his adversaries, >ct that no one is so abandoned as, in his 
cooler moments, without such excitement, and in the course of his 
daily business, deliberately to contrive and meditate a fraud against 
his ruhghbour.” Per Kirki)atrick, C.J., in Wilson v. Wilson^ 1 Halst. 
98 ; Wigm. Ev., 1905 Ed., S. 1547, p. 1905. 0 

(d) The clerk has no interest to make a false entry ; if he has any interest, it is 

rather to make a true entry ; a false entry would be likely to 

bring him into di.sgrace with his employer. Again the book in which 
the entry was made may be open to all the clerks in the office, so that 
^ an entry, if fala''., would be exposed to speedy discovery. Per Tindal, 

C.J., in PooZe V. 1 Bing. N.C. 649; Wigm, Ev., 1905 Ed., 

S. 1522, p. 1690. H 

(/?) The rule re.sts upon the consideration that the entry, or other writing was 
within the writer’s bu.sinc8s. Tn all such entries the writer has full 
knowledge, rio motive to falsehood, and there is the strongest improba- 
bility of untruth. Safer sanctions rarely surround the testimony of 
a w'itne.ss examined under oath. Per Swayue, J., in FennersteliPs 
Chamx.ogne, 3 Wall. 149 ; Wigm. Ev., 1905 Ed., S. 1522, p. IS90 I 

<2) English Law on the subject. 

(a) The evidence C(»ntempJatcd by this section is not admissible ac^jordmg to 
the English common law. Sec Cuuuinghanrs Ev. Act, 11th Ed., 
p. 99; Field Ev., 6th Ed., p. 154 ; Best Kv., 9th Ed., S. 503, p. 418 ; 
Wigm, Ev., 1905 Ed., S. 1524, p. 1891. J 

(5) But even in I'jiiglish Law such books may bo used by a tradesman as 
memoranda to refresh his memory in respect to the goods supplied by 
him ; and also such books arc valuable as “ indicative evidence,” i,e.^ 
evidence not in itself receivable, but which i.s indicative of llt-ttor. 
See Best Kv., 9th Ed., S. 603, p. 418. K 

{c) Again in English Law, if a party has got access to certain documents, and 
if such access bo coupled with an opportunity of testing the accuracy 
of such document, Buch facts may rai.se a preBumption of knowledge 
and non-objection of the party, and thereby affect the party with an 
implied admis.sion of their correctness. Sec Tay. Ev., 10th Ed., 
S. 812 ; Phip. Ev., 4th. Ed,, p, 237. L 

(d) Thus, the rules or account-books of a club recorded by a proper officer, and 
kept openly in the olub room, so as to be accessible to all the members, 
may be received in evidence against the members. Raggett v. 
MusgravCt 3 C, and P. 556 ; Aldeistn v. Clay, 1 Stark 406 ; Ashpitel v. 
Sercombe, 5 Ex. 147; Wiltne v. Aiiamson, 1 Phil, and Arm. Ev,, 
lOth Ed., p. 839 ; Phip. Ev.| 4th Ed., p. 237. M 
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I.—** Entries itt books of account, regularly kept — are re/evant.'^—(Contd.) 

(d) So, also, a^couat-hooks between master and servant, trader or shopmen, 
may, on certain circumstances, be admitted in evidence, Synionda v. 
Gaslight Co., 11 Beav. *238; Taj. Ev., lOth Ed., S. 812 ; Phip. Ev., 
4th Ed., p. 237. N 

(/) Thus, also, F*artaership Books, if accessible to all the partners and if kept 
under their personal supervision may bo received as prima facie 
evidence among them. Gcthing V, Keighley, 9 Ch. D. 547,, 551 ; 
Liudlcy, Partnership, 7th Ed., p. 55G ; Phip. Ev., 4th Ed., p. 237. 0^ 

(<;) But if the entries can be proved to have been fraudulently made, they 
cannot bo admitted in evidence. Lodge v. Pfichard, 3 De. G.M. and 
(1. flOf) ; Phip. Ev.. 4th Ed., p. 237. F 

(A) Nor can they be admitted in ovideWe, if it be proved that such entries were 
made without the knowledge of a particular pi^rtner. In such a case, 
they will not bo evidence against such partner. Hutcheson v. Smith, 

5 Ir. Kq , 117; Stewart's Case, I Ch. App. p. 587 : Phip. Ev., 4th 
Ed., p. 237. Q 

(i) The civil law and the laws of some of the countries in the continent of 
Kurone receive such books as evidence to prove the debt against a 
customer. Sec Best Ev., 9th Ed., S. 503, p 418. . R 

(3) Reason of the English rule. 

The exclusion of such evidence under the English common law is based on the 
principle, that to admit such evidence is a violation of the rule that 
no man shall be allowed to manufacture ovidenco in favour of himself. 
Seo Best Ev., 9th Ed., S. 503, p. 418. 8 

(4) Difference between English and Indian Law. 

(a) In England, to make entries in the course of business admissible, they must 
ha shown to have been made con tern poraneou.sly with the acts which 
f they relate. See Tay. Ev., 10th Ed., S. 704; Wigm. Ev., 1905 Ed., 

S. 1524, p. 1891. Whitley Stokes’ Anglo-Indian Codes, Vol. II, p. 828.T 
(N.jB.j—This Act contains no such restriction. 

{b) Also, in England such entries are evidence only of those things which accord- 
ing to the cour.se of busiuo.ss*it was the duty of the person to enter, 
and are no evidence of independent collateral matters. There is no 
• such restriction under the Indian Act. Chambers v. Bernasconi, 1 0. 

M. and R. 368 ; Tay. Ev., loth Ed., S. G85 ; Wigm. Ev., 1905 Ed.. 

S. 1524, p. 1891. Whitley Stokes’ Anglo-Indian Codes, Vol. II, p. 828; 
see al.^o 25 A. 90 (103, 104)-- 22 A.W.N. 207. U 

5) Books of aocoant-'ln what other ways relevant. 

(а) Such books may be relevant under S. 32 (2) as statements made by a person 

in the ordinary course of business, or entries made by him in hooka 
kept in the ordinary course of business or in the discharge of profes- 
sional duty, &c. See S. 32;(2), au^ra. Y 

(б) Such books may also be relevant under 8. 159 of the Act to refresh his 

memory by referring to such books, if they were made by himself at 
the time of the transaction concerning which he was giving evidence. 
See S. 159, infra. V 
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I.—** Entries in books ot account, regutariy kept — are reievant,** -(Contd.) 

(6) Relevant-^Meaning of. 

Relevant in this Act moans adtnissibU'. Ver Lord Hobliouso, J., in 3 C.W.N. 
ccJxviii (cclxix). X 

(7) Form of entry. 

There is no fixed rule as to the form or language in which the entries are to be 
made. Xurth BanU v. Abbot, Id Pick 471 ; sec Wigin. Ev., 05 Ed., 
S. 1531, p. 1H98. * Y 

(8) Kind of business contemplated. 

(а) No definite rules can be fixed uss to the kind of business, the regular books 

of which may be admitted under the section. See Wigm. Ev., 05 
Eu., S. 1517, p. 1003, see also 45 P.P. 1800. Z 

(б) Any occupation which makes it nece.-^sary for books to be kept as the record 

of its transactions, the monuments of its daily business, — as factories, 
found»’ios, forges, gas-works, banks, factorage, no matter what,— if 
books are required ej‘\necessiiato rei to be kept, those books are to be 
let in under the law for the same purpose and to the same extent that 
a merchant’s or shop-keeper’s books are received in evidence. Per 
Lumpkin, J., in Gauahl v. Shore, 2*1 (la, 17 : Wigm. Ev., 05 Ed , 
S. 1547, p. 1905. A 

(9) Kind of account book contemplated by law. 

(a) Similarly there is no limitation as to the kind of book to bo kept ; a ledger 
or day book or any other form of book, if it satisfies the requirements 
of the section, would be admitted. Wigm. Ev., 05 Ed., S. 1548, 
p. 1906. B 

(5) Hut a mere individual memorandum is not admissible. Wigm. Ev,, 05 
Ed., S. 1548, p. 1906. ^ C 

(10) Kinds of entries contemplated by law. 

It is absolutely necessary that the entries must have boon made as part of a 
regular series of entries. Thus, a casual sale of an article not regularly 
dealt in, nor a casual entry at the beginning of a blank book or at tbo 
end of a book already finished and laid aside is not admissibio. Beach 
v. Mills, 5 Conn. 49G ; Davi^v. Sanford, 9 All. 216; Wigm. lOv., 05 
Ed., S. 1549, p. 1007. D 

(11) Entries when to be made. 

(а) The entry need not be made exactly at the time of the occurrence ; it suffices 

if it be within a reasonable time, so that it may appear to have taken 
place while the memory of the fact was recent, or the source from Which 
a knowledge of it was derived unimpaired. The law fixes no precise 
instant when the entry should be made. Per Sorgant, J., in Jo)ics v. 
Long, 8 Watts 326; Wigm. Ev., 05 .Ed., 8. 1650, p. 1908; see also 

4 C.W.N. U7 (161) (P,C.)-27 0. 118 ; 9 C.W.N. 421 (432). B 

(б) The rule does not fix any precise time within which they must be made. 

There is no inflexible rule requiring them to be made on the same day. 
In this particular, every case must be made to depend upon its own 
peculiar circumstances, having regard to the situation of the parties, 
the kind of business, the mode of conducting it, and the time and 
manner of making the entries. Upon questions of this sort much must 
be left to the judgment and discretion of the Judge who presides at the 
trial. Per Biglow, J, in Bather v. Haskell, 0 Cush. 221 ; Wigm. Ev., 

05 Ed., S. 1650, p. 1908. p- 
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Entries In books of account, regularly kept . . ..are relevant. ^’—{Contd.) 

(c) A WAS employed by B at intervals of a week or fortnight, to write up the 

lattir's account books, the latter furnishing him with the necessary 
information from loose memorAnda or orally. Eeld such books 
cannot bo received as evidence under this section. 4 B. 576 (583). 
But see 4 O.VV.N. 147 (151) (P.C.)-27 C. 118. G 

(d) Such a book does not come within the d.\signation of books of account 

regularly kept in the course of buskiess. 4 B. 570 (583). H 

(f^) Such a book is B’m privalo account book entered up casually once a week or 
fortnight, and with none of the claims to confidence that attach to 
bonks entered up from day to day or (as in banka) from hour to hour as 
trAiiaactions take place. 4 B. 570 (583). But see»4 C.W.N. 147 (151) 
(P.C.)-27C. 118. I 

(/■) The latter only are “ regnlaily kept in the course of business. ” See Pothier 
by Evans, I, 483 ; II, 189, c/Ud in 4 B. 670 (583). But see 4 C.W.N. 
147 (151) (P.C.) = 27 C. 118. J 

(f/) It would be giving a too limited meaning to this section if it bo held that 
“ bonks of account regularly kept in the course of business ” mean 
books entered up from day to day or from hour to hour as transactions 
take place. 4 C.W.N. 147 (151) (P.C.) = ‘27 C. 118. But see 4 B. 570.K 
(h) The tiujo of making the entries may affect their value, but would n6t, by 
the mere fact of the entries not being made from day to day or from 
hour to hour, make them entirely irrelevant. 4 C.W.N. 147 (151) (P.C.) 
■27C. 118 ; 9 C.W.N. 421 (482). L 

(12) EntrieSf where to be made. 

(a) Where all the entries were found on the Inst page of a book having many 
pages blank and many torn out, they wore held “insufficient*’ for 
proof. Oidheiless v. [lipUnj^ 98 la. 290; 67 N.W. 109; Cogswell 
V. Dolivet, 2 Mass. 221 Mnthes v, Hobiuson., 8 Mctc. 270; Pratt v. 
\fliile. 132 Mass. 477; Robinson v, ffuyt, 39 Mich. 405 ; Wigm. Ev., 

« Oo Ed., S. 1551, p, 1908 ; 10 W.R. 291. M 

{>>) Unfastened portions of a book, with loaves mutilated or missing, were 
excluded in pvidonce, R>tbinso r, v. Dibble'^ Adm'r, 17 Fla. 402; 
EaruM v. Smithy 107 Ga. 849, 33 S.E. 640; Wigm. Ev., 05 Pld , 

S. 1551, p. 1908 ; 10 W.R. 291, N 

(c) A sot of jama-wasil-biki pipirs merely fastened together cannot be dealt 
, with as a hook ' nor can they be de^jribed as “ kept in^tho regular 

course of business.” Per Jack.son, J. 10 W.R. 291. 0 

(18) Appearance of books. 

(а) Ft is important that the appearance of books in which the entrie.s were 

made must be honest (i.e.,) nc suspicion of false dealing must be 
visible on such books. Caldwell v. McDeruiU, 17 Cal. 466 ; Robinson 
V. Dibble's Adm'r, 17 Pla. 462; Harrold v. Smithy 107 Ga. 849; 
Wigm. Ev., 05 Ed., 8. 1551, p. 1908. P 

(б) But a mere error would not exclude such books. Schettler v. JoneSy 20 Wis. 

412 ; Wigm. Ev.. 05 Ed., S, 1551, p. 1909. Q 

(c) Such entries may bo excluded when suspicious oircumatanoes exist upon the 
face of the entries, and these circumstances are not explained by dis- 
interested persons. Caldwell v. McDermity 17 Cal. 466 ; Wigm* Ev., 

05 Ed., S. 1661, p. 1908. R 
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Entries in books of account, regularly kept — are relevant, ’'^(Contd,) 

|14) Absenoerof entry in account book. 

(a) Although this section makes an entry in a book of account relevant, such 
book is not, by itself, relevant to disprove an alleged transaction by the 
absence of any entry concerning it. 10 0. 1024. (iV.B.~-The English 
Law on the point is dififerent. Sec cases noted below). S 

(/;) The , where an entr^ may naturally be expected to have been made if 

• the transaction had occurred, would raise a presumption that no such 

transaction occurred. Bridgewater v. Roxbury, 54 Coon. 217, 6 Atl. 
415 ; Wigni. Ev., 05 Ed , S. 15.S1, p. 1898 ; but sec 10 C. 1024 ; 7 C.L. 
R. 356 ; 25 A. 90. T 

(c) Thus a book of depositors was admitted to show that a certain person was 
' not a depositor. State%v, McCormick, 57 Con. 410; 46 Pac. 777; 

Wigm. Ev.. 05 Ed., S. 1531, p. 1898. U 

{d) Thus also a l)ank*s*]depo.slt-ontrie8 wero held evidence that no other sums 
than those recorded had been received by it. Bastrop State Bank v. 
Livy, 106 La. 586, 31 So. 164 ; Wigm. Ev., 05 Ed., S. 1631, p. 1898. Y 

(c) Bat an absence of entry in a risk-book, though kept regularly, was held iii- 
admisaible to show that the contract was not made. Sanborn v. Ins 
and Co., l6'Oray448, 452, 455 ; Wigm. Ev., 05 Ed..S. 1531, p. 1899.W 

>(15) Personal knowledge of person making accounts, if necessary. 

(a) This sGotion simply requires that entries in accounts should, in order to bo 

relevant, be regularly kept in the course of business. 1 B. 610{610).X 

(b) Although it may bo important to show that the person making or dictating 

the entries had, or had not, a personal knowledge of ^the facts stated, 
this ia a question which, according to the Indian rule of evidence, 
affects the value, not the admissibility, of the entries. 1 B. 610 (616). Y 

fc) When a clerk sitting in a Bombay office keeps in the course of business 
regular accounts of transactions effected elsewhere, ho munt necessa- 
rily make the entries, not from his personal knowledge, but from in- 
formation supplied to him by some other person. And such books are 
not inadini.ssible on account of the want of the personal knowledge. 
1 B. 610 (616). 2 

(16) Account books—Practice. 

(а) Account books tendered to the lower Court and refused to be adfliitted 

oannot be referred to in appeal. 3 M.I.A. 1. A 

(б) If one party uses the statement of another against him the whole of the 

statement must be put in evidence, 11 W.B. 526. B 

(c) But the Judge is not l)ound to believe the whole of it. 11 W.R. 626. C 

(d) Thus, if the Judge upon the evidenoe really believes that the payments 

credited in a plaintiff’s books wero made, although he disbelieves the 
entry as to the amount of the debits, there is nothing inequitable in 
his giving the defendant the benefit of the payments. 11 W.B. 525 
(527). D 

<(j) The Judge is bound to look at the whole of the entries giving credit to such 

as he believes to be true, and discrediting tliosc which he believes to be 

false. 11 W.R. 526 (527). B 
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1.—“ Entries In books of account, regularly kept — are relevant-”— (Conti). 

(f) Whore the facts of payments by a firm is distinctly in issue, the firm’s 

account books can only be at best corroborative evidence. 2:i W.R. 
890. F* 

(g) In such a case the mcru statement of the tradesman that the books were 

regularly kept will notdischarge the bunion of proof that lies upon him, 
especially when he can produce better evidence. (Ihid). G 

(h) Documents admissible as evidonuo under this section are sufliciont to 

answer a claim sot up to exemption from what would bo the ordinary 
liability of a tenant. 22 W.R. 549. H 

(i) Thus in a suit for enhancement of rent, such evidence v){,puld be admissible 

to rebut a presumption arising from uniform payment for 20 years. 
22 \V R. 549. , I 

ij) Hut such evidence would not alone be suCfjcient to charge any one with 
liability. (Ibid). J 

(It) The Small Cause Court gave plaintiff a decree on his account books and 
evidence of his book-keeper, who deposed that the books wore kept by 
him from memoranda supplied to him by plaintiff, the entries in the 
books being made on the days on which the memoranda were supplied. 
The plaintiff did not himself give evidence in support of his claim,, nor 
was his absence from the witness-box accounted for. Held that plain- 
tiff was not entitled to succeed. 63 P.R. 1897. K 

(1) Under this section it is not a condition precedent to accepting entries in ac- 
count-books as relevant that it should bo proved how the accounts came 
to be written, and that they wore regularly kept in the course of busi- 
ness, though it is necessary that tlioro should l>e other evidence in 
support of the liability sought to bo established thereby. 45 P.R. 1899. L 

(>/i) Where a plaintiff rested hi-i case upon a bond exccutod by the defendant 
and upon the recitals contained therein, and the defendant called for 
the plaintiff’s books and sought to show from them that a portion of 
the moneys oovored by the bond had not been advanced : — Held, that 
the books must be admittod in toto, and that those items which wore 
in favour of the plaintiff could not be rejected for vvant of corrobo- 
ration. 9 A. 718 ; 14 l.A. 112. M 

(17) Proof of books of account. 

(а) Th 2 regular — requires that the clerks who have kept those accounts, or some 

person competent to speak to the facts, should be called to prove that 
they have boon regularly kept and to prove their general accuracy. 

6 M.T.A. 88 (98), N 

(б) But the necessity to call such witnesses may be removed hy the admission 

of the other party, (Ibid). 0 

A.— EXAMPLES OP BOOKS ADMITTED UNDEli THIS 

SECTION. 

(1) Jama-waiil-bakl papers— What are. 

are yearly accounts showing the total rent demandablc for the current year, 

the balance of previous years, the amount collected during .4;he year 
and the balance due. Field Ev., 6th Ed., psl56; A,A. and W, Ev.,. 
4th Ed., p. 241. P* 
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/- -•‘Entries in books of account, regutariy kept.. -.are reievant.”—(Gtd.).^ 

A.— EXAMPLES OF BOOKS ADMITTED UNDER THIS 
SECTION — [Continued). 

(2) Jumma’Wasil-baki papers— Their value as evidence. 

(a) — do not belong to the class of documents described in S. 35 of the Act ; they 
only oorae under this section. 22 VV.H. 549. Q 

* [b) Series of collection accounts or appearing to be regularly kept may bo 

evidence, and entitled to credit on the same piiuciplo as other contem- 
poraneous records made and kept by the party producing them in the 
ordinary course of his business. 7 W.R. 533. But see iS VV.R. 328 
(329). R 

(c) Such papers, if proved to ha^jo been regularly kept in the course of business, 

might l:>e put in as corroborative evidence or may bo used by the writer 
to refresh his memory. 7 W.R. 533. B 

(d) But juinma-wasiJ-baki papers are not evidence by themselves ; the mere 

production of such papers is not enough. 8 C. 926 (9311. T 

(d) But, coupled with other evidence, these papers often afford a very useful 
guide to the truth in many cases; and it is only right that those who 
have boon colluctiug rent with the assist incc of such jiapers should 
produce them iu Court. 8 C. 926 (931). Hut see 8 W.R. 328 (329). U 

(/) They arc not independent evidence of any kind whatever. 8 W.R. 328 (329). Y 

(( 7 ) Those papers, if admitted at all, could only bo admitted to corroborate the 
testimony of a witness wh) had knowlelge of the facts, and who 
appeared in the case to prove those facts, 10 W.R, 291 ; but see 8 W . 
R. 328 (329). ^ W 

{h) But such papers may bo sufficient evidence against a tenant, if the zemin- 
dar files such papers at the citation of the tenant. 10 W.R. 193 ; 
SCO also 9 A. 718^14 T.A. 142. X 

(z) Tho terms of this section do not give such papers any weight beyond that 
of corroborative evidence. 10 C.L.R. 645 (546) ; but see 8 W.R. 328 
(329). Y 

(_;) Prior to tho Evidence Act these papers would not have been admissible to 
prove any fact unless some other evidence tending to establish the same 
fact had also been given. 22 W.R, 549 ; 8 W.R. 280. Z 

j/c) are inadmissible as evidence of the amount of rent mentioned therein ; 

but they may bo used to refresh the memory at tho time of giving 
evidence as to tho amount of rent payable. 10 0. 248. A 

(^) are really of very little ooiisoquencc or value, as it is a matter of perfect 

ease for either partj^in the suit to produce any number of such papers. 

8 W.R. 328 (329). B 

(m) It is doubtful whether such papers would be admissible even as corroborative 
evidence strictly speaking. 8 W.R. 328 (329), But soo 7 W.R. 633 ; 

8 0. 926 ; 10 W.R. 291; 10 W.R. 193 ; 10 C.L.R. 545. C 

(3) Evidence of variation of rent— Jumma-wasil-baki papers. 

(a) Zemindar's papers filed or attested by gomastahs are not conclusive proof 
of variation unless it can ba shown, not merely that tho jumma-wasil- 
baki and similar p.apers show a varying rate, but that the ryot has 
paid at a varying rate. 5 W.R. (Act X, Rulings), 83. ]> 
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{.—“Entries la books of account, regularly kept-. -.are relevant.”— {Ctd). 

A.— EXAMPLES OP BOOKS ADMITTED UNDER THIS 
SECTION — {Continued). 

(6) Othenviso, every ryot; would bp at the mercy of a zemindar or his agents. 
5 W.R. (Act X Rulings), 83 (84). E 

(c) The be.st evidence is required to provlj a document so naturally qpen to 

suspicion as . 5 W.R. 24‘2. F 

(d) But if such papers are produced by the zemindar at the citation of the defen- 

dant himself, they are not merely corroborative but^ood and sufficient 
evidence as against the defendant. 10 W.R. 103. G 

*(4) Jamma-bandee papers— What are. 

show the quantity of land held by each cultivator, its different qualities 
(i.fl., what is grown upon it) the rate of rent for each kind of land, the 
total rent for all the land of that particular kind in each cultivator’s 
possession, and lastly the grand total for all the land of every kind 
held by him.” See Field on Plv., 6th Ed., p. 168 ; A. A. and W. Ev., 
4th Ed., p. 243. H 

^5) Jumma-bundee papers -Their value as evidence. 

(а) Jummabundoe papers can only be used as corroborative evidence. 14 W.R. 

474. I 

(б) They can tiever bo treated as independent evidence ot any contested fact. 

.9 W.R. 451. J 

(c) Such papers are valueless without the personal te.stlmouy of the piitmarrao. 

22 W.R. ‘256. See also 20 W.R. 142. K 

(ff^ Where incrotsed rent is imposed in the course of settlement proceedings, 
the Collector's jummabundee must show the consent of all the ryots 
before they can be hold to be bound by it. 22 W.R. 540. L 

(e) But where the tenants voluntarily sign jummabundee papers signifying the 
amounts of rents payable by them, they may be bound by them. 

23 W.R. 436. U 

* {f) Jumabundee papers filed by a malik in butwarra-proceedings to which the 

tenant is not necessarily a party, cannot bo used as evidence against 
such tenant in a suit for arrears of rent. 20 W.R. 171. N 

{q) An auction purchaser of a Khas Mahal cannot sue the tenant for enhanced 
rent upon a jummabundee to the terms of which the tenant has not 
consented. 20 W.R. 207. 0 

{h) Jummabundee papers for the year in respect of which rent is claimed, 
made out by the officers of the person claiming rent, cannot be evi- 
dence of his right to that which they sot forth. 20 W.R. 142. P 

■(i) But the evidence of the batwari (as being the officer usually ohatged with 
the duty of oollecting the rent) as to the amounts collected in previous 
years, corroborated by the jummabundees of those years, would be 
conclusive in respect of the claim. 20 W.R. 142. Q 
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/.- Entries in books of account, regularly kept, •..are relevant.** -iptd.)* 

' A.— EXAMPLES OP BOOKS ADMITTED UNDER THIS 
SECTION — [Continued). 


(6) Canoongoe papers. 

(а) As to how far and when— are admissible as evidence for the zemindar as 

to the rate of rent paid by the ryot. See 7 W.B. 533; 2 W.B. (ActX 
Rulings), 13 ; 8 W.B. 617. R 

(б) CanooDgoe papers and proceedings of settlement oHicers are good ovidonce in 

questions of porgunnah rates, standards of measurement, and other 
such like statistics. 2 W.B. (Act X Rulings), 13. ft 

(f) If canoongoo papers are shown to have been properly kept, and to have been 
brought from the proper quarter, they ought to bo received, under 
certam circumstances, as evidence valeat. 8 W.B. 517 (518). T 

(d) But they cannot, in the absence of evidence to show what they are and that 

they came out of proper custody, be received in evidence. 8 W.B. 517. U 

(e) Before such papers can be admitted as evidence against a party, it must bo 

shown how they can be used against such party. 8 W.B. 517. V 

« 

(7) Jaibakee papers. 

, brought from the plaintifT’s own possession, cannot be used against the 

defendant without showing that he had in some way agreed to them. 
9 W.B. 274. W 

( 8 ) Isaumnuvisee papers. 

(rt) — , if properly supported and proved, are only ^nma/aoie evidence of the 
facts stated therein, until rebutted. 9 W.K. 158 (159). See also 8 
B.L.R. 504 = 14 M.I.A. 259 ; 8 W.B. 2.32. X 

(6) Such papers wore rejected as insufficient of proof, in the absence of satis- 
factory evidence as to whence the information in those "papers was 
derived, 8 W.B. 232. Y 

{o) In a suit by a purchaser of a putni at a sale for arrears of rent for the 
enhancement of rent, issumnuviseo papers are not sufficient evidence 
to entitle the plaintiff to enhance the rent claimed by him, especially 
in the face cd satisfactory oral evidence of long uninterrupted posses- 
sion. 8 B.L.B. 504 (P,C.) = 14 M.I.A. 259. • Z 

(9) Beharl and Awargha papers. 

are simply corroborative evidence, and cannot be used as independent 
proofs of any fact rtated therein. 9 W.B. 239. A 


(10) Huttabood. 

A filed under Reg. VIII of 1800 (B.C.), is no evidence against third parties. 

See 9 W.B. 105, R 


(11) Hat-chitta book— Evidence against vendors. 

A bat-chitta book is a document kept especially as a security for the vendor ; 
and in the absence of fraud, it must be considered binding upon them. 
1 Ind. Jur. (N.S.), 358. C 
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[S. 34 


L - ** Entries in books of account, regularly kept are relevant,**— {Cid,), 

A.— liXAMPLES OF BOOKS ADMITTED UNDEU THIS 
SECTION — (Continued). 

>(12) Mashkabari and rokar books. 

prepared on exftinination of khata books, admissibility of, in the absence 

of khata books. Sec 9 C.W.N. 421 = 32 C. 682. D 

•<13) Banker’s books. » 

(a) The production of banker’s books with the entries of the items constituting 

the demand, kept according to the established custom of mahajuns in 
this country, is not of itself suhicient evidence to /istablish a claim, 
5M.I.A.432. E 

(6) Tn order to establish such a claim, strict proof of the debt is required. 
(Ibid). P 

><14) Banker and Customer— Pass books, value of. 

{a) The pass-book operates as an admission against either the Banker or the 
Customer. Gaden v. Newfoundland Banh^ 1899, A.C. 281 (28G); 
Phip. Ev., 4th Ed., p. 349. 0 

(b) Such book is prtma facte evidence against the banker of the state of, the 

customer’s account at the date on which the entry was made. {Ibid.)K 

(c) But the Banker is not estoiiped from correcting mistakes therein. Gordon 

V. liank of Syria ^ Times, Dec. 7, 1896; Phip. Ev., 4th Ed., p. 349. I 

(d) But this right of the Banker to correct mistakes in the pass-book is subject 

to the condition that the customer has not been induced thereby ^to 
alter his position. Brighton Ginpire v. Loud. Cy. Bank, Times, Mar. 
24, 1004 ; Skyring v. Greenwood, 4 B. and C. 281 ; Phip. Kv., 4th Jild., 
p. 349. J 

(e) As against the customer also the pass-book is evidence, though not conclu- 
» sive. Williamson v. Williamson, L.R., 7 Eq., 542; Chatterton v, 

Lond, Cy. Bank, 39 L. Jo. 168 ; Phip. Ev., 4th Ed., p. 349. K 


(15j The following books have been admitted as books kept in regular ^iourse of 
business. 

(a) A memorandum of delivery of copy of a bill by a clerk who usually made 
such a memorandum upon the copy kept. Chanij^neys v. Pech, 1 
' stark 320 ; Wigin. Kv., 1905 Ed., S. 1523, p. 1890. L 

(/;) An endorsement of service on an order of the aldermen, the writer’s duty 
being to serve orders and endorse them when served. Tt. v. Cope, 
7 C. and P. 726 ; Wigm. Ev., 05 Ifd., S. 1523, p. 1890. M 

(c) A physician’s entries of services rendered. Bridgeimter v. Eoxbury, 64 

Conn. 217, 6 Atl. 415 ; Wigm. Ev., 05 Ed., S. 1523, p. 1890. N 

(d) A notary’s entries. Sasscar v. Formers^ Bank, 4 Md. 418, Wigm. Ev., 06 

Ed., S. 1523, p. 1890. 0 

(s) A certificate of a marine inspector as to a vessel’s condition. Perkins v. 

AitguMta Co,, 10 Gray 324 ; Wigm. Ev., 05 Ed., S. 1523, p. 1890. P 

if) A weather-record iit an insane asylum. De Armond v. Neasmith, 32 Mich. 
233 ; Wigm. Ev., 05 Ed., S. 1623, p. 1890. Q 
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-‘^Entries in books of account, regularly kept.... are relevant.” — (CW.). 

A.— EXAMPLES OF BOOKS ADMITTED UNDER THIS 
SECTION— (Conc^Mdcrf) . 

(g) Ad insuranco-ageiit*s register of policies. Roberts v. Hice^ GO N,H. 472, 45 
Atl. 237 ; Wigni. Kv., 05 Ed., S. 1523, p. 1801. R 

{U) A notary’s record of protests. Halliday v. Mariinet^ 20 John 172 ; Wigm. 
Ev., 05 Ed., S. lf^3, p. 1891. ' 8 

(i) A cashier’s notice of non-payment of note. Nichuh v. Goldsmith^ 7 Wond. 

IGl ; Wigiri. Ev, 05 Ed., S. J523, p. 1S91. T 

{j) An entry in a lawycr’.s record book of the proceedings in a cause. Leland v. 

Hameran^ 31 N.Y. 121 ; Wigm. Plv., 05 Ed., S. 1523, p. 1891. U 

(k) A receipt by a shcrill for money paid by a judgment debtor in redemption 
of land sold on execution. Livingston v. Arnoua\ 60 N.Y. 518; 
Wigm. Ev., 05 Ed,, S. 1523, p. 1891, Y 

{1) An attorney’s books. Ft'^herv. Mayor^ 07 N.Y. 77; Wigm. Ev,, 05 Ed., 
8 1523, p. 1891, W 

2.—** But such statements shall not atone be sufficient evidence^'* 

(1) Entries under this section and S. 32— Necessity for corroboration* 

(rt) Entries in accounts relevant only under this section arc not by themselves 
alone suHlcieiit to charge any person with liability ; corroboration is 
required. 0 Horn. L.R. 50 (51) =»28 B. 294 ; see also 22 W.R. 549 ; 5 M. 
I.A. 432 ; 1 A.W.N. 05 ; 18 A. 92 ; 2 Agra 308 ; 22 W.R. 390 ; 6 W.R. 
(P.C.), 29 LM.l.A. 47; Marsh 219 -- 1 1 Lay 509 ; 2 Agra 308. X 
ib) But, where ac.couiits arc relevant also under S. 32 (2) of the Act, they are in 
law sufticicnt evidence in themselves, and the law does not, as in the 
case of accounts admissible only under this section rerjuire corro- 
boration. 6 Bom. L.R. 50 — 28 B. 294. Y 

(c‘) Entries in account may in the same .suit be relevant under both the sections ; 

and in that ca.so the necessity for corroboration does^not apply. 
CBom. L.R. 50-.28 B. 294. * Z 

(2) Effect of account books. 

One party, by merely producing Ins own books of [^account, cannot bind the 
other. 5 W.R. 29 iP.C.)-! M I.A. 47. A 

(3) Payment by banking firm distinctly in issue— Value of account books. 

(а) Whjrc the facts of payments by a banking linn is distinctly put in issue, 

the books of the firm ean at most be corroborative evidence. 23 V/.R. 
390. B 

(б) In such a case the mor^ general statement of the banker to the effect that 

his books were correctly kept is not sufficient to discharge the burden 
of proof that lies upon him. 23 W.R. 390. C 

(c) It is particularly the case if he has the moans of producing much better 
evidence. 23 W.R. 390, D 

<(4) Evidence of separation of family— Account books. 

(«) The evidence of members of the family would be the best evidence as to 
whether the parties wore joint or separate. 10 W.R. 148. B 

(6) The account books would bo simply corroborative. 10 W.R. 148. 


P 
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2,—** But such statements shaft not atone be sufficient evidence.**— {C Id), 
(5) Factory-books— Evidence. 

(а) Factory -books cannot bo used as indopendeut primary evidence of the 

payment to which the entries refer. 23 W.R. (Cr.) 27. 0 

(б) The books of a creditor are not admissible as evidence against his debtor to 

prove the debt, unless there is otlier evidence of the debt. Marsh 
219-1 Hay .^)69. ^ H 

f 

35. An entry in any public or other official book, register, or 
record^, stating a fact in issue or relevant fact, and 
made by a public servant in the discharge of his 
official duty2, or by any other person in perform- 
ance of a duty, specially enjoined by the law of the 
country in which such book, register, or record is kept, is itself a 
relevant fact. 


Relevancy of 
entry in public re- 
cord, made in per- 
formance of duty. 


(IFotes)* 

i.—** Entry in any pubtic or other official hook, register or record.** 
(1) Principle of the section. 

(a) The reasons on which such books are received in evidence are 

(1) that the entries are made by the autbonsed agent of the public in chc 
course of oHicial duty, 

(2) that the facts recorded arc of publicliiitercst or notoriety, and 

(3) that it would bo almost impossible to prove facts of a public nature by 
means of actual witnesses examined upon oath. Sec Tay. Kv., 10th 
Hd., S. 1591; Boat Kv., S, 219; Greenleaf Kv., 8. 483; Phip. Kv., 
309 and 313; Starkie Ev.. 272, 273; A.A. and W.,;4th Ed., p. 244. 
See also Doc v, Andrews, 16 Q.B. 756 ; Sturla v. IPraccia, 5 App. Gas. 

623(644); Lyell v. Kennedy, 56 L. J. 047. I 

(';) The principle on which this section is based is the circumstance that such 
records have been made by authorised and accredited agents appointed 
for the purpose, and partly also the publicity of the subject-matter to 
which they relate. See Taylor Kv., S. 1429 ; Best Kv., 8fch Pld., 8. 219; 
cited in 23 0. 3Q6 (370). J 

{c) The law reposes such a confidence in public officers that it presumes they 
will discharge their several trusts with accuracy and fidelity ; and 
therefore whatever acts they do in discharge of their public duty may 
be given in evidence and shall be taken to be true, under such adegree- 
of caution as the nature and circumstances of each case may appear to- 
require. Per Curiam, in B. v. Aicklcs, 1 Leach Cr. L., 3d Ed., 436; 
Wigm. Ev., 05 Kd., S. 1632, p. 1970. Sec also per Parke B. in Irish 
Society v. Bishop of Derry, 12 Cl. and P. 468. K. 

( f) It depends upon the public duty of the person who keeps the register to- 
make such entries in it, after satisfying himself of their truth. Per 
Earle, J in Doe v. France, 16 Q.B. 768; Irish Society v. Bishop of 
Derry, 12 01. and P. 468; Wigm. Ev., 05 Ed., S. p, 1978. L. 
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Entry in any public or other oificia! book, register or record.’* 

—(Continued). 

(e) Such writings (tboso which the law requires to be kept for the public 
benefit) ai^o admissible in evidence on account of their public nature, 
though their authenticity be not confirmed by the usual tests of truth, 
namely, the swearing and the cross-examination of the persons who 
prepared them. They arc entitled to this extraordinary degree of 
confidence partly Jpeoause they arc required by law to be kept, partly 
• because their contents are of public interest and notoriety, but princi- 

pally because they are made under the sanction of an oath of office, or 
at least under that of official duty, by accredited agents appointed for 
tljjat purpose. IMoreover, as the facts stated in them are entries of a 
public nature it would often be difficult to prove them by means of 
sworn witnesses.” Per Wayne, J. in Gaines Belt^ 1’2 How. 472; 
Wigm. Ev., 05 Ed., S. 1632, p. 1979. M 

(/) “ Official Registers, or books kept by persons in public office, in which they 
are reijuired to write down particular tran.sactions, or to enrol or record 
particular contracts or in .strumeuts, are generally admissible in evidence, 
notwithstanding tlie’r authenticity is not confirmed by those usual 
and ordinary tests of truth the obligation of an oath and the power of 
• cross examining the persons on whose authority their truth and 

authenticity may depend. This has been said to be .so because they are 
required by law to be kept, because the entries in them are of public 
interest and notoriety, and because they aie made under the sanction 
of an oath of office or in the discharge of an official duty.” Per 
Fowler, J., in Ferguson v. C lizard, 37 N.H. 85 (95) ; Wigm. Ev., 05 
Ed., S. 1G32, p. 1079. N 


(2) Conditions of admissibility under the section. 

To render a document admissible under this section, three conditions must be 
satisfied . First of all, the entry that is relied upon must be,ouo in any 
public or other official book, register, or record ; secoudly, it must be 
an entry stating a fact in issue or a relevant fact; and, thirdly, it must 
be made by a public servant m the di.scharge of his official duty, or any 
other person in performance of a duty specially enjoined by the law. 
23 C. 366 (368) ; see also 18 C. 534, 0 

(3) English and Indian Law— DlfTerenoe. 

(а) In England, to render entries in public books or registers admissible, they 

must have been made promptly, or at least without such long delay as 
to impair their credibility and in the mode required by law, if any has 
been prescribed, 'fhis section contains no such rule. Taylor Ev., 10th 
Ed., S. 1694 ; Whitley Stokes’ Anglo-Indian Codes, Vol. II, p. 829. P 

(б) The English Law speaks only of official registers or books. To render any 

document admissible in evidence as an official register it must be one 
which the law requires to be kept for public benefits The Indian Act 
follow's and somewhat extends this rule of English Law. The book or 
register might be either a public or an official one. See Field Ev., 6th 
Ed., pp. 601—604 ; A. A. and W. Ev., 4th Ed., p. 246 ; Tay Ev., lOtb 
Ed., S. 1592, p. 1146 ; Phip. Ev., 4th Ed., p. 309, 

, 9835 94 



744 


Act 1 of 1872 (INDIAN EVIDENCli; ACTJ. 


[S. 35 


/ -** Entry in any public or other official book, register or record.** 

- - {Continued). 

(4) ** Public or other official book '’--Meaning. 

(a) This Act does not contain any definition of a . But reference may l)e 

made to S. 74 of the Act which states what are public documents. 
‘23 C. 3GG (3G9). R 

(b) The word “ public " is ambiguous. It pay signify “ open to all,” “ capable 

of being known or observed by all”; or it may signify “having ab inter- 
est for persons 111 general'’; or it may signify “ made or done by an 
oJlicer ol the (Tovernment.” These are decidedly different senses. So 
far as the term may indicate a general principle, if. is obvious that the 
principle may result in different rules according to the sense in which 
the word “ public ” is to be interpreted. VVigm. Kv., 06 Ed., S. 1630, 
p. 1970. ‘ S 

(c) “ I understand a public document to mean a document that is made for 

the purpose of the public making use of it and being able to refer to it. 
T think the very object of it must bo that it should ho made for the 
purpose of being kept public, so that the persons concerned in it may 
have access to it afterwards.” Per Lord Blackburn, in Sturla v. 
Freccia^ L.R. 5 App. Cas. G23 ; Wigm. Kv.,05 Ed., S. 1632, p. 1^80. T 

(d) The word “ official ” indicates the official character ol the person making the 

entries as the reason for their admissibility. Wigm. Kv., 06 Ed., 
S. 1630, p. 1970. U 

(6) Scope of section. 

(a) Thi,s section relates to that class of cases where a public officer has to enter 
in a register or other book some actual fact, which is known to him ; 
as, for instance, the fact ot a death or a marriage. 9 C. 431 (434) 
But see 20 C. 940 (942) ; 7 LA. 63 (P.C.) = 5 C. 744-6 C.L.R. 593. Y 

(t) The exceptional pri\ilcgc given to public records by this section cannot be 
extended to entries which a public officor is not expected to, and is not 
permitted to make. 25 A 90 (104) ; 21 B. 695 (698), But see also 7 
LA. 63 (P.C.) = 5 C. 744 = 0 C.L.K. 593. W 

fc) The presumption as to the truth and accuracy of public records cannot be 
extended to ciitries which were never intended to find a place in such 
records. 22 A.W.N. 207- 26 A. 90 (103). 21 B. 695 (098). X 

(d) The registers must be kept by the officer under a legal duty to keep them. 

Registers kept under private authority or for the information of pri- 
vate individuals do not come under this section. See Henry v. heigh, 

9 Camp. 499 ; it v. Debenham, 2 B. and Aid. 185 ; Huntley v. Dono- 
van, 15 Q.B. 96 ; Merrick v. Wakeley, 8 A. and PI. 170 ; Phip. Ev., 

4t.h Ed., p. 313 Y 

(e) Thus parish registers, which were kept under a legal duty were admitted in 

evidence, whereas nonconformist and other 71 on-parochial registers 
which, until recently, were not kept under a legal duty, were not 
received in evidence iinles.s admissible on other grounds. Boe Phip. 
Ev., 4th Ed., p. 313. Z 



8. 35] 


Act I of 1872 (IMDJAN BVIDENCK ACT). 


745 


Entry In any public or other official book, register or record.** 

— (ContinuBd). 

(/) Entries of matters which it is not the duty of the oflicor to record, are not 
admissible in evid(3nce. Thus entries m a parish register of baptisms, 
etc., performed in a neighbouring parish were rejected. Lyell v. 
Keiuiedy, 14 App. Oas. 437 ; Farrell v. Maguire^ 3 Ir.L.R. 187 ; Doe v. 
Bray, 8 B. and C. 813; Phip. Ev., 4th Ed., p. 316; soo also 25 A. 
00 (104) «22 A.W.N. 207 ; 2J B. 605 (G08i. A 

(6) Ent*Fje8, how to be made— English Law. 

(a) The entries must be made in the mode required by law, if any has been 
prescribed. Doe v. Bray, 8 B. and G. 813 ; Walker v. Wingfield, 18 
VcH. 443 ; Tay. Ev., 10th Ed., 1504, p. 114G. B 

{b) Whore it was the practice for a certain ohicor to sign the entries made in 
the olHcuil books, it warl held that entries not signed by such officer 
woro yob admissible in evidence, although such entries were in the 
hand-writing of such officer. Fox v. Bearltck, 17 Ch. D. 429 ; Lan- 
( urn V. Fjovell, 0 0. and P. 437 ; Phip. Ev., 4th Ed., p. 814. C 

(c) Where the practice was not to sign the entries, unsigned entries are receiv- 
able in evidence. Dauder dale Peerage, 10.4pp. Gas. 692 ; Phip. Ev., 
4tb Ed., p. ,32G. D 

(7) Entries, by whom to be made. 

(a) The entries contemplated by this .section must bo made by the person whose 
duty it IS to make them, or under tb(i direction of such person. Doe v. 
Bra//, 8 B. and 0. 813 ; Phip. Ev., 4th Ed., p. 314; Tay. Ev., 10th 
Ed., 8. 1594, p. 114G. E 

(5) Thus entnos in eertaiu public books made indiscriminately by any of the 
clerks in the office, and not by some .specified person in the discharge 
of a public duty, were hold not receivable in evidence. Henry v. Leigh, 
3 Gamp. 199. Sea also Doe v. Bray, 8 B. and C. 813 ; Phip. Ev., 4th 
Ed., p. 314. P 

(c) Thus also a miuistJi’s entry of baptism, which took place before such miiiis- 
Ut hid any connection with the parish, and of which he received 
information from the clerk, was licld not admissible. Ta>. Ev., 10th 
Ed., S. 1594, p, 1116. 0 

(8) Entries* whether originals are necessary. 

Tt is not absolutely necessary that a register, in order to be admissible under 
this section, should be a strictly original domment. Thus a parish 
regifitir which was transcribed every three months from a day 'book 
wherein the entries were made immediately after the events may be 
received. Walker v. Wingfield, 18 Ves. 443, May v. May, 2 Stra. 
1073 ; Lee v. Meecoek, 5 Esp. 177 ; Phip. Ev., 4th Ed., p. 315. H 

9) Nature of entry contemplated by law, 

(а) A single document rn.iy ba a public record within the meaning of this 

section, and a report ma.de by an officer in the discharge of hi.s duty as 
such officer is accordingly admi^jsible as ovidcucc 11 M.L.J. 315 (317). I 

(б) “To entitle a book to the character of an official register it is not necessary 

that it bo required by au express statute to be kept, nor that the nature 
of the office should render, the book iudispousable ; it is sufficient that 
it bo directed by the proper authority to be kept.” Per Terry, J in 
Kybnrg v. Perkins, 6 CaL 676; Wigm. Ev., 05 Ed., S. 1633, p, 1981. 

J 
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— (Continued). 

(c) “To entitle them to adiiiissioa it is not necessary tiiat a statute rc<;iiures^ 
them to be kept. It is snflficient that they are kept in the discharge of 
a public duty.” Per Strong, J., in Jilvanslon v. Ounn, 99 U.S. 6G0 ; 
Wigm. Ev., 05 Ed., S. 1033. p. 1981. K 

(lOy Mode of preparation of entries— Presumption as to. 

When documents arc found to be recorded as being properly made up, and 
when they arc found to be acted upon as authentic records, the rule of 
law is to presume that everything had been rightly done in their pre- 
paration, unless the contrary appears. 5 G. 744 (752) (P.C.)^^7 I. A. 
03^:6 G.L.R, 593. ' L 

(11) Entries, of what facts evidence. 

« 

(а) A public register is evidence of the particular transaction which it was the 

duty of the officer to record. Doc v. AndroUfS^ 15 Q.B. 756; Phip. 
Ev., 4th Ed., p. 315 ; see also 22 A.W.N. 207-25 A. 90 (103, 101). M 

(5) It is not necessary that the officer making the entries of any event must 
have personal knowledge of the occurrence of such event. (Ibid.) N 
(c) This section says in ollect “ Any entry in any official record stating a fact in 
issue or relevant fact made Viy a public servant in the discharge of his 
official duties is itself a relevant fact.” Thus, where the entry states a 
relevant fact, the entry itself becomes, by force of the section, a rele- 
vant fact, that is to say ; it may bo given in evidou(;e as a relevant 
fact, because, being made by a public officer, it contains an entry of a 
fact which is relevant. 5 G. 744 (P.C.) =7 l.A, 63 -G C.L.K. 693. ()• 

(12) Errors, erasures, alterations— Effect. 

— , and such other minor irregularities may affect the weight of the evidence, 
but not the admissibility of such entries. Lyell v, Kennedy, 14 App. 
Gds. 437 (449) ; Phip. Ev., 4th Ed., p. 315. P 

(13) Interest of the officer— Effect. 

The fact that tbo entries are in the interest of the officer making the entry can 
only ailcct the weight, and not the admissibility, of such entries. 

Ii ish^ Society y. Derry, 12 C. and E. 641; Sturla v. Freccia, 5 
App. Gas. 623 ; Phip. Ev., 4th Ed., p. 315. O' 

(14) Absence of entry— Effect. 

, (a) This section does not make the public book evidence to show that a 

particular entry has not been mado in it. 7 G.L.R35G (358) ; but sec 
Wigm. Ev., 1905 Ed., B. 1633, p. 1982, noted infra. R 

(б) A public record is not, by itself, relevant to disprove an alleged transaction 

by tbe absence of any entry concerning it in such record. 10 0. 1024. 
See also 7 G.L.R. 366 (368) ; 22 A.W.N. 207 «25 A. 90 (101). 

(c) The record of rights, being a record of exi.sting custom, is not admissible in 

evidence to show by its silence that a particular custom does not exist 
in a village. Per Stanley, C.J. 22 A.W.N. 207 = 26 A. 90 (101). See- 
also 10 G. 1024. T 

(d) If a duty exists to record certain matters when they occur, and if no record 

of such matters is found, then tbo absence of any entry about them is 
evidence that they did not occur. Wigm. Ev., 05 Ed., S. 1633 (6), 
p. 1982. 
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(<?) The absence of a person’s name in a Law List published by authority is 
Xirima facie evidence that such persDn was not duly qualified according 
to law, U. V. Wenham^ 10 Cox. 2*22 ; Phip. Ev., 4th Ed., p. 325. Y 
(/) The absence of the name of a person from a medical register may be 
evidence tliat such person was not a duly registered officer. See Tay. 
, Ev., 10th Ed., S. f638. p. 1177. W 

<15) Entry in a public register or record kept outside British India. 

As to whether this section applies to an . See 2M M. 499 (503). X 

(16) Colonial registers— English Law. 

(а) — are receivable in evidence upon proof of the facts required for their admis- 

sibility Abbott V. Abhoit and Oodoy, 20 L.J.P. and M. 57 ; Tay. Kv., 
lObh Ed., S. 1593, p. 1145. See also Kvansv. Ball, 38 L.T. 141 ; Phip. 
Kv., 4th Ed., p. 314. Y 

(б) Such registers may bo admitted on proof that they are required to be 

maintainod, either by the law of the country to which they belong, or 
b}' the Jaw of this country. See Tay. Ev., 10th Ed., S. 1593, p. 114C.Z 

(17) Foreign registers— English Law. 

* (a) A similar rule obtains as regards foreign registers. Soe JIuety. he Mesurier, 

1 Oox. Ch. 275; Dufforin Peer, 1848, 2 Tf.L.C. 47 ; 'Pay. Ev., 10th Ed., 
S. 1593, p. 1146 ; Phip. Ev., 4th Ed., p, 314, A 

(6) An official register made by a foreign officer is admissible as well as a register 
made by ^l domestic officer. Soo Condit v. Blackwell, 21 N.J. Eq. 
193 ; VVigm. Ev., 05 Ed.. S. 1633, p. 1981. B 

(c) 'riicro is no ground of distinction, supposing the register h;id been kept by 
order of a competent authority, between registers kept in a foreign 
country and those kept in this country. Ber Dr. Lushington, in 
Goode V. Goode, 1 Curt 765 ; Q^ay. Ev., lObh Ed., S. 1593, p. 1146. C 

(18) Extracts from the above registers— English Law. , 

In the case of foreign and colonial registers, extracts from them are also admis- 
sible in cases in which the originals are receivable. See Tay. Ev., 
loth Ed., S. 1593, p. 1146. D 

(19) Identity of parties— Necessary to be proved. 

The mentioned in the register or record must always be proved inde- 

pendently. Sayer v. Glossup, 2 Ex. 409; Phip. Ev., 4t;h Ed., 317 ; 
A. A. and W. 4th Ed., p. 251. g 

(20) Mode of proving such identity. 

(а) In the case of marriage, such identity may bo proved by calling the jnini.'^tor, 

clerk, or attesting Witness, or others present, or by proving their hand- 
writing. See Bayer V. (Jlossop, 2 409; Roscoe, N.P, Ev., 124; 

A. A. and W. 4th Ed., p. 251 ; Phip. Ev., 4th Rd., p. 317. P 

(б) Photographs may also boused for the purpose of proving identity. i2. v. 

Tolson, 4 P. and P. 103; Ros. N.P. 126; A. A. and W., Ev., 4th Ed., 
p. 251 ; Phip. Ev., 4th Ed.> p. 317. 3 G.W.N, Ixxvii. But see Frith 
V. Frith, L.R.P.D. 74. Q 

(c) Mere similarity of names has been held sufficient evidence of identity. 
Hubbard v. Lees, L.R. 1 Ex. 256. But see Miller v. Wheatley, 28 
L.R. Ir. 144 ; Phip. Ev.. 4th Ed., p, 317. H 
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l.— “Entry In any public or other official book, register or record.” 

— (Gonlititied). 

A.— EXAMPLES OF ENTRIES IN PUBLIC BOOKS, ETC. 

(1) Certain Acts have expressly declared that certain entries shall be evidence of 
certain particular facts stated in them. 

(a) A copv of an entry given under S. 9.,of Act VI of 1880 (Births, deaths, and 
mirnages) shall ho adinissihlo in 'evidence for the purpose of ^proving 
tho birth, death or marri.ige to which the entry relates. Sec S 9 of 
Act VI of 1880. I 

(h) So also a copy of an entry given under S. 35 of the sapic Act is admissible 
in evidence for the purpose of proving tho birth, baptism, naming, 
dedi^’ation, death, liurial, or ^marriage to which tho entry relates. See 
S. 31 of Act V'”! of 188d. J 

(C) K certified copy of an ontrv in a marriago-regi.ster kept under the Indian 
Marriage Act will be received as evidence of tho marriage purporting 
to be so entered. See S. 80 of Act XV of 1872 (Christian Marriage). K 

(d) The registers of marriage.s raeiitioncd in S. 6 of the P.irsi Marriages and 
Divoicc.s Act shall ho evidence of the truth of the statements contained 
in thorn. Sec S. 8 of Act XV of 1805 (Parsi Marriages and Divorces). L 

{e) The Marriage Certificate Book mentioned in S. 14 of the Special IMarriage 
Act shall be adiniS'^ihlo as evidence of the truth of tho statements 
contained in such book. See S. 11 of Act 111 of 1872 (Special Marnagc).M 

(// A certificate under tho common seal of the Company specifying any shares 
,or stock held hy any minnher of a Company shall be prima facie evi- 
dence of the title of the member to tho share or shares or stock therein 
specified See S. 54 of Act VI of 1882 (Companies). N 

(f 7 ) A copy of tho report of any Inspectors appointed under the Indian Gompa- 

« nios Act, authenticated by the seal of tho Company into whoso affairs 

they have made iii.spectiou, shall be admissible in any legal proceeding 
as evidorjco of the opinion of tlic Inspectors in relation to any matter 
contained in such report. See S. 87 of Act VI of 1882 (Companies). 0 

(/^) Evidence of proceedings of CTcneral Meeting of Company— Adinis.sibility. 

See S. 92 of Act VI of 1882 (Companies). P 

(i) Where any Companyds being wound up, all books, accounts, and document 

of the Company and of the liquidators shall, a.s between the contri- 
butories of the Company, be prima facie evidence of the truth of all 
matters purporting to bo therein recorded. See S. 198 of Act VI of 
1882 (Companies). * Q 

(j) Copies of entries given under S. 57 of tho Indian Registration Act is admis- 

sible for the purpose of proviug the contents of the original documents. 
See S. 67 of Act III of 1877 (Registration). R 

(&) Certified copies given under S. 19 of Act XXI of 1860 (Registration of 
Literary, Scientific and Charitable Societies) are prima facie evidence 
of the matters therein contained in all legal proceedings whatever. 
See S* 19 of Act XXI of 1860 (Registration of Literary, Scientific and 
Charitable Societies). 8 
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A —EXAMPLES OE ENTKIES IN PUBLIC BOOKS, ETC. 

— (Conti mied). 

(l) Certified copies of entries in a book of registry kept under S. 3 of Act XX of 

1847 (Copyright) shall he prmia facie proof of the proprietorship or 
^ assignment of eopytight or lieensoas therein expressed, but subject to 

bo rebutted by other evidence. See S. 3 of Act XX of 1847 (Copy- 
right) Cf. also The Copyright Act (1842) (5 and 6 Vic., Ch. 45), 
S. 11. T 

• 

(m) An office copy of a declaration under the Printing- presses and Books Act 

is prima facie evidence as against the person v.hose name shall be 
subscribed to such declaration, that the said pci son was printer or 
publisher of every portion of every periodical work whereof the title 
shall correspond witli ihe title of the periodical work mentioned in the 
declaration. See S- 7 of Act XXV of 1867 (Printing-presses and 
Books). U 

(n) Other registers, Ac., directed to he kept by the Indian Logishiturc arc :~ 

, (i) Register of British Ships. See Act X of 1841, S. 4. 

(ii) Records of Rights. See Act XVII of 1887 ; Act 111 of 1001 (N.W.P.). 

(iii) Settlement Record. See Reg. (Bengal) VII of 1822, CL 9, S. 9. 

(iv) Register of Tenures. See Act II of 1869 (ILC.). 

fv) Registers of Common and Special Registry. See Act XI of 1859. 

(vi) Log Books. Sec Act L of 1859 ; and 17 and 18, \ ic. Ch. 104. Y 

(2) Wajib-ul-arz— Admissibility of. 

(а) On the (picstion of the cxisteuee oi a special custom the wajib-ul-arz or 

village admmistratiuu paper.s, directed to be made by the Legislature 
and ascertaining and recording usages of the kind of ^ustom in 
question, may Do received in evidence under this section. In such a 
case it does not matter even if such papers had boon prepared by the 
Settlement Officer’s subordinates and not by tlie officer himself as 
required by the Legislature. 6 C. 744 — 6 C L.R. 593—7 I.A. 63 ; 9 C. 
586 ; 3 C.L.J. 594 -.-3 A.L.J. 415-=8 Bom, L.R. 402-10 C.W.N 730 - 
‘28 A. 488 (P.C.) ; ‘2 A. 876(F.B.); 20 C.940; 1 O.C. 301 (306). But sec 
4 O.C. 71 (76) ; 12 A. 328 (335). . W 

(б) Tho term “ vvajib-ul-arz ” is applied to what is considered to be the most 

important document contained in the ofiicial records relating to tho 
village administration, 3 C.L.J. 594 — 3 A.L.J. 415 — 8 Bom. L.R. 
402::= 10 C.W.N. 730*-28 A. 488 ; 15 C, 20 (P.C.)-14 I.A. 127. X 

(c) Entries in them properly made and authenticated by the signatures of tho 
officers who made them, are admissible in evidence under this section, 
in order to prove a family custom of inheritance, or under S. 48 as the 
record of opinions as to the existence of such custom by persons likely 
to know of it. 8 C.L.J. 594-=3 A.L.J. 415-8 Bom. L.R. 402 = 10 
C.W.N. 730-28 A. 488 (P.C.) ; see also 8 O.C. 94 (102). Y 


(d) But such evidence is open to be rebutted by any one disputing such custom. 
2A.876(P.B.) Z 
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A.— EXAMPLES OF ENTRIES IN PUBLIC BOOKS, BTC. 

— (Continued). 

ie) The \vajih*ul-arz is to bo regarded rather as an oflTicial record of usages or 
agreements than as a contract. N.W.P. (1866—67), p. 128; N.W.P. 
(1870). p. 395 ; 2 A. 876 (879). But sea I A. 503 ; 1 A. 567 ; 5 0. 20 
(P.C.)-14 T.A. 127. k 

(f) Hem-e surh document is entitled to be received as evidence of custom 
although it docs not contain the attestation or signature of the 
sharers. N.W.P. (1870), p. 395 ; 2 A. 876 (879) ; out sec 1 A. 663 ; 1 
A. 567. B 

(q) A wajib ul-arz is generally more valuable as a. record of the opinion of 
persons presumably acquainted with the custom than as an ofhcial 
record of the custom. 8 0.0. 91 (102). C 

(h) Although as an ollicial village record it is always admissible in evidence, yet 

its weight may be very slight or considerable according to circum- 
staiicps. 2 C.W.N. 737 (P.C.)=-2r) C. 81 --^25 T.A. 161. D 

(i) Entries in a wajili-ul-a»’z, however important they may be as evidence of a 

custom, are not conclusive evidence of .such custom. 12 A. 328 (335) 
(F.B.) ; 4 O.C. 71 (76) ; (6 C 744 (P.C) =0 (J.L.R. 593- 7 I.A. 63, D.)E 

(3) Wajfb-uharz — Presumption as to. 

It may be presumed of a wajib-ul-arz, prepared under Heg. VTT of 1822 or 
under the circular orders of the Chief Commissioner, until the 
contrary shown, th.at ic was regularly prepared and that it is a 
correct record of a local custom. 1 O.C. 301 (306). P 

(4) Wajib uParz -Custom of pre-emption. 

(n) The wajib-ul-arz i.s a document of a public character, prepared with all 
‘ publicity, and must, bo considered usprima jade evidence of the exist- 

ence of any custom which it records. 8 A. 431 (437) ; 2 A. 876 ; 25 A. 
90 (96)-22 A.W.N. 207. See also 12 A. 234 (257) (F.B.) ; 5 C.W.N. 
;33 G 

(5) Its record of the e.xistence of a custom of pre-emption is sufficiently strong 
evidence so as to cast on those denying the custom the burden of 
, prO')f. (Ibid). H 

^(5) Collector’s books. 

(n) The Collector’s hooks are intended only for the purposes of revenue, and 
they are evidence neither of title nor of possession. Sec 10 B.H.C.R. 
187 ; 13 B. 76 ; C Bora. L.R. 983 (987) ; 2 I.A. 154 (1159). I 

(b) Thus the fact nf a person's name beiug entered in the OoUeotor’s book as 

occupant of land, does not, necessarily, of itself, establish that 
person’s title, or defeat the title of any other person. 10 B.H.O. (A. 
0.), 187. See also 13 B. 76 (77). J 

(c) It is perfectly well known to be a common practice in India where property 

is in the name of a man, although not the true owner, that all the 
proceedings as far as the Government is concerned take place in his 
name. See 2 I.A. 154 (L59) ; 6 Bom. L,K. 983(987). K 
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A.— EXAMPLES OF ENTRIES IN PUBLIC BOOKS, ETC. 

— (Contimied). 

{d) As a general rule, although there may be more persons than one entitled to 
land, it is the practioe of Collectors,' as a matter of convenienoe, to 
enter in their boeks only the name of one person as oocupant of a field 
or a recognised share of a field. 10 B.H.C. (A.C.), 187 (189). L> 

(6) Registration under Aot YIl of 1876 (B.C.)— Evidentiary value. 

(а) Registration of land under Bengal Act VII of 1876 is not only not 

conclusive proof, but no evidence at all upon the question of the title 
of the person so registered. 8 0. 853. But see 20 G. 940 (942), contraM 

(б) Such registration does not relievo a person from the onus of proving his 

title to land claimed by him. {Ibid). N 

(c) The entry by the Collector in the register under Act VII of 1876 that any 

particular person is the proprietor of certain land, is not properly 
speaking the entry of the fact. It is a statement that the person is 
entitled to the property ; it is the record of a right, not of a fact ; and 
although for the purpose of making that entry the Collector is some- 
times bound to enquire who is the party in possession, it often happens 
that he makes it without any such enquiry. Hence such entries are 
not admissible in evidence. 9 C. 431 (434) ; 8 0. 853 (855) ; 12 O.L.R. 
12. But see 20 C. 940 (942). 0- 

(d) Entries in a register made by a Collector under Act VII, of 1876 are admis- 

sible in evidence under this section. In 9 C. 481 which was before 
Garth, C.J., and Field, J., the learned Chief Justice held that suoh 
entries were not admissible ; but that view was not acquiesced in by 
Mr. Justice Field, and it is also opposed to 7 I. A, 63 (P.C.). 20 C. 940 
(942). Sec also 5 C. 744 (P.C.) =7 I.A. 63=6 O.L.E. 693. * P- 

(5) The Collector’s register kept under Bengal Act VII of 1876 containing the 

name of the estate, its towji number, the names of the proprietors or 
managers, and other particulars regarding the estate, with a statement 
of their character and extent is admissible under this section. 20 C. 
940(942). See also 5 C. 744 (P.C.)*7 I.A. 63 = 6 C.L.R. 693. But 
see 9 0. 431. * 

(/) As evidence of ownership their value may be very small, but it is impossible 
to say that they are not evidence. Suit 632 of 1901 Cal. H.C., 28 
How. 1902 ; see Also A.A. and W, 4th Ed., p. 249. R 

(7) Teiikhana paper kept by patwarls under 8. 16 of Bengal Regulation XII of 
1817. 

(a) The is not a public register or record within the meaning of this section. 

23 C. 366. See also Merrick v. Wakley, 8 A, and E, 117, cited in 28 C. 
366 (871) ; 18 C. 634. 8* 

(6) And the patwari preparing such document is not a public servant within 

the meaning of this seotiont 18 0* 534. T* 

2836 95 
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— ••Entry In any' public or otter official book, register or record*’^ 

— (Continusd). 

A.— EXAMPLES OP ENTRIES IN PUBLIC BOOKS, ETC. 

— (Continued), 

<8) RegifiterB kept by patw apis— Their nature and admisBibility. 

(а) The patwari is an offioer nominated and remunerated by the zemindar of 

the village in respect of which h6 is appointed, though the appoint- 
ment rests with the Collector ; and he is removeable from office by the 
zemindar with the sanction of the Collector. 23 0. 366 (369). U 

(б) Though the Regulation requires that copies of registers kept by such pat- 

waris should be sent by the patwari to the Collector, that fact does 
not alter their nature in p.uy way or make them a public or other 
official book, register, or record within the meaning of this section. 
(Ibid). • Y 

(c) They are simply zomindari papers kept by an officer nominated and paid by 
the zemindar, though the Collector is vested with a control in the 
matter of the appointment and removal of that officer with a view to 
enable the Collector to keep himself informed of the internal manage- 
ment of zemindaries within his jurisdiction. Hence such books cannot 
be admitted in evidence. (Ibid). W 

(9) Rediitor of attendance. 

A kept by the medical officer of a Poor Law Union and laid before a Board of 

Guardians weekly for inspection, in obedience to the rules made by the 
Commissioners under Statute 4 and 6 W. 4, G. 76, S. 16, is not receiv- 
, able in evidence for the party making it, as a public official book, 
notwithstanding that the entries were made by him in accordance with 
certain statutory rules. Per Lord Denman, C.J., in Merrick v, 
WakUy, 8 A. and E, 170, cited in 23 C. 366 (371). X 

(10) RepoVts of Colleotors under Madras Regulation YIl of 1817. 

Collectors acting under Madras Regulation VII of 1817 have no authority to 
decide upon private rights of parties. Reports made by them and 
expressing their opinion on such private rights have no judicial author- 
ity ; but they may be entitled to consideration because they emanate 
from public officers acting under the law and supplying information 
regarding official proceedings and historical facts, in so far as they are 
necessary to explain the conduct and acts of parties and the proceed- 
ings of the Government founded on them. 1 1. A. 209. See also 1 M. 
236 = 4 I. A. 76 ; 21 M. 179 (196). Y 

« 

<11) Statement made by the Survey officer. 

A that the name of this or that person was entered as occupant would be 

admissible if relevant, but it would not be admissible to prove the 
reasons for such an entry. 8 B. 547. Z 

(12) Statements of facts made by a Settlement officer. 

(a) in the column of remarks in the dharepatrak are receivable in evidence 

as being entries in a public record, made by a public servant in the 
discharge of his duty. 21 B. 696. A 
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t,—“Batry In any public or other ofticlat book, register or record." 

--(Contirmed). 

A.— EXAMPLES OF ENTPJES IN PUBLIC BOOKS, ETC. 

— (Continued). 

{b) But the reasons which he assigns for making such statements are not 
recoverable in evidence, even though they consist of statements of 
collateral facts, but which it was no part of his duty to enquire into. 
21 B. 695 (698) ; see also 25 A. 90 (108). B> 

(13) Resumption or settlement ohlttas. 

(а) _.arej not admissible in evidence without the resumption proceedings. 

1 C.W.N. 530. (See also 14 C. 120 ; 9 C. 741, F.) C 

(б) But an objection that a doc&ment which per se is not inadmissible in evi- 

dence has been improperly admitted in evidence, cannot be entertained 
for the first time in second appeal. 1 C.W.N. 530, D’ 

(14) Meaaarement-papers prepared by Bhatwara Ameen. 

—do not come within this section. 6 C.L.R. 139. B> 

(15) Report of a Special Commissioner. 

• A was held to be inadmissible as evidence as it does not come within any 

provisions of the Evidence Act which would make it admissible. 
22W.R. 231. P 

(10) Judgments and decrees. 

(a) and copies of such judgments and decrees may be admitted in evidence 

under this section, 15 M. 19 (24) ; 18 M. 73 (77). See also 11 M. 116 
(123). • G 

(5) A decree prefaced with a resume of the pleadings in the suit is admissible in 
evidence, under this section on proof of the admissions contained in 
the written statement, it being the duty of the Court in 1818, to give, 
in the decroo, an abstract of the pleadings. 9 C. 586. * H 

(c) In a suit by a mclkanomdar to redeem a kanom, the kanom document 
having been lost, a copy of a judgment in the previous suit contain- 
ing a recital that the defendants admitted their positions as kanom- 
dars was admitted in evidence. 15 M. 378. I 

(17) Document purporting to be a certified copy of a will taken from the Protocol 
of record in Ceylon. 

A is not admissible in evidence. 23 M. 499 (503). J 

(18) Certificate of guardianship. 

A— «»is not evidence of minority when the question of minority is in issue ; for 
it is neither a book nor a register kept by any officer in accordance 
with any law, 17 C. 849 ; 18 A. 478 = 16 A.W.N. 168. K 

<19) Statement of a witness to a police officer. 

ThOi—— under the provisions of S. 162, Grim. Pro. Code, though reduced into 
writing, is not a public or official document under this section ; and 
such writing cannot be used as evidence in any proceeding to prove- 
that the statements contained therein were in fact made. 5 G.W.N. 
65 (66)=28 0. 348. L 
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/.—'‘Entry in any public or other of/lciat book, register or record.*’ 

-^{Continued), 

A.— EXAMPLES OF ENTRIES IN PUBLIC BOOKS, ETC. 

— (Goyicluded)- 

<20) Registration of Mahomedan raarriages^Copy of entry in register. 

A special condition (that a Mahomedan wifp might divorce her husband under 
certain circumstances) is a matter which, under Bengal Act I of 1876, 
it is the duty of the Mahomedan Registrar (of marriages under the Act) 
to enter in the Register and, therefore, a copy of the entry therein is 
evidence of its contents. 10 C. 607 (609). M 

B.— EXAMPLES OP BOOKS ADMITTED OR REJECTED IN 
ENGLISH AND OTHER COURTS. 

<1) Registers of birth. 

(а) Registers of birth arc admissible in evidence to prove both the fact of birth 

and the date of birth. See Be Goodrich^ Payne v, Bennett^ P. 138; 
Wiltmn V. Phillips, 19 T.L.R. 390 ; B. v. Weaver, L.R. 2 C.G.R. 86. 
But see In ret White, 9 Eq. 873 ; Tay. Ev., 10th Ed., S. 1776, p. 1281; 
Phip. Ev., 4th Ed., p. 316. N 

(б) Such registers are also evidence of the place where such event occurred, 

provided an entry to such effect is added by the direction of the 
Registrar General. Tay. Ev., 10th Ed., S. 1775, p. 1281; Phip. Ev., 
4th Ed., p. 316. 0 

<2) Registers of baptism. 

(а) Registers of baptism are evidence of the date of baptism, and also of the 

place of baptism. Hubback, 493 ; Phip. Ev., 4th Ed., p. 316. P 

(б) Such entries are not evidence of the date or place of the birth of the child. 

R. V, Clapham, 4 C. and P. 29 ; Wiken v. Lavf, 3 Stark 63 ; Bur- 
gkardt v. Ahgerstein, 6 C. and P. 690 ; Phip. Ev.,,4th Ed., p. 316. Q 

(c) A register of baptism, even if it state the date of birth, is no proof of the age 
of the party, further than that the person to whom it relates was born 
at the date of the ceremony. Byan v. Bing, 26 L.R.Ir. 184 ; Olenister 
v. Harding^ In re. Turner, 29 Ch. D. 986 ; JR. v, Clapham, 4 0. and 
P. 29 ; Tay. Ev., lOth Ed., S. 1774, p. 1280. R 

{d) But such registers may he evidence of the illegitimacy of the child, if they 
contain a statement to that effect. In such a case it may he regarded 
as evidence of the reputation in the parish. Cope v. Cepe, 6 0. and P. 
604 ; Tay. Ev., lOtL Ed., S. 1774, p. 1280. . 8 


<3) Registers of marriage. 

Registers of marriage are evidence not only of the fact of marriage but also of 
the date of marriage. Doe v. Barms, 1 M. and Robb. 386 ; JR. v. Hatses, 
1 Den. 0.0. 270 ; Tay. Ev., 10th Ed., S. 1774, p. 1280 ; Phip. Ev., 4th 
Ed., p. 316. T 
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L--** Entry In any public or other otticlat book, register or record*^ 

’—(Continued^ 

B.— EXAMPLES OP BOOKS ADMITTED OREEJECTEDIN 
ENGLISH AND OTHER COVRTS— (Continued). 

ii) Registers of death. 

(a) Begifiters of death are evidence of the fact not only of the deaths to which 
„ they relate, but of* the place where they occurred. Be Goodrich^ Bayne 

V. Bennett, P. 138; Phip. Ev., 4th Ed., p. 317 ; Tay. Ev., 10th Ed., 
S. 1776, p. 1281. U 

■(6) A certificate of death is sufiicient evidence of a death without a certificate 
of burial also. Be Vater*s Trust, W.N. 128; Tay. Ev., 10th Ed., 
S. 1775, p. 1281. Y 

<6) Register of burial. 

A register of burial is generally evidence of the facts of death and burial, but 
not of the date of death, nor the age of the deceased. Hubback, 184 
(193) ; Robinson v. Buccleuch, 3 T.L.R. 472, C.A. = 81 S.J. 329 ; Steph. 
Dig., 7th Ed., Art. 34», p. 48 ; Phip. Ev., 4th Ed., p. 317. W 

KO) Indian Registers—Admissibility in English Courts. 

* {a) Indian registers of baptism have been admitted as evidence in English Courts. 

Qmen's Proctor v. Fry, 4 P.D. 230 ; Phip. Ev., 4th Ed., p. 319. X 

(h) Indian registers of marriages and deaths kept under the authority of the 
East India Company have been admitted in English Courts. Ratcliffe 
V. Ratcliffe, 1 S. and T. 467 ; Phip. Ev., 4th Ed., p. 319. Y 

(c) Registers of marriages compiled by the Socretary of State for India from 
periodical reports transmitted to him by the various rojigious denomina- 
tions in India have also been admitted in the English Courts. Regan 
V. Regan, 69 L.T. 720 ; Westniacott v. Wesimacott, P. 183 ; Phip. Ev., 
4th Ed., p, 319. Z 

<7) Foreign registers— Admissibility in English Courts. , 

Foreign registers of births, marriages, and deaths abroad kept under local 
authorities have also been admitted. Lyell v. Kennedy, 14 App. Cas. 
431 ; Phip. Ev., 4th Ed,, p. 320. A 

t8) Colonial registers— Admissibility in English Courts. 

Also colonial registers of births, marriages, and deaths kept under local laws, are 
admissible in evidence. Coode v. Coode, 1 Curt. 766; Phip. gv., 4th 
Ed., p. 319. B 

(0) Manor books, 

(a) Manor books are public documents in the sense that they concern all 

persons interested^in the manor.” Per Lord Blackburn in Sterla v. 
Freccia, 5 App. Cas. 623 ; Phi^ Ev., 4th Ed., p. 326. C 

(b) Manor books are evidence of manorial customs and other public matters 

recorded in them. Heath v. Deane, 2 Ch. 86 (91) ; Phip. Ev., 4th Ed., 
p. 326. D 

^10) Monastio registers. 

Monastic registers may be admitted as evidence of a lost grant or endowment. 
Bullen V. Michel, 2 Price, 399 ; Williams v. WUcov, 6 A. and E. 314 ; 
Phip. Ev., 4th Ed., p. 820 ; Boe. N.P. 14, 217, H 
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Entry in any public or other off Ida! book, register or record**' 

-^(Continued). 

B.— EXAMPLES OF BOOKS ADMITTED OR REJECTED IN 
ENGLISH AND OTHER COVETS- {Continued). 

(11) Vestry books. 

Vostry books may be reoeived in evidoace in proof of the election of an officer of 
the parish, and of the regularity of sjich election. H. v. Martin^ 2 Camp. 
100 ; Hartley v. Cook, 5 C. and P. 441 ; Phip. Ev., 4th Ed., p.*320.P’ 

(12) Parish books. 

{a) Ancient parish books preserved by church wardens in l-he parish church 
have been admitted to prove as to who was the surveyor of a certain 
highway in the parish a century and a half before. 11. v. Pembridge, 
Car. and M. 157 ; Phip. Ev., 4th Ed., p. 320. 0 

(6) An entry made in 1G78 in a church book of parish as to an action affecting 
the parish decided in 438 years previously was admitted as an entry 
relating to an historical fact in which the parish was 'interested. 
Bidder V. Bridges, 34 W.R. 514 ; W.N. (1896), 14G ; Phip'. Ev., 4th 
Ed., p. 321. H 

(13) Bank of England books. 

In proof of the transfer of certain stocks, Bank of England books were admitted. 
Mm'tivier v. M'Callan, 6 M. and W. 58 ; Breton v. Cope, Pea. R. 307; 
Marsh v. Collnett, 2 Esp. G65 ; Phip. Ev., 4th Ed., p. 321. I 

(14) Books maintained at public prisons. 

(а) Books maintained at public prisons are evidence of the date, commitment, 

*and discharge of a prisoner. Salte v. Thomas, 3 Bos. and P. 188; Phip. 
Ev., 4th Ed., p. 321. But see Merrick v. Wakley, 8 Ad. and E. 170 ; 
Stark. Ev., 4th Ed., p. 308, J 

(б) But such books arc not evidence of the cause of the detention of such 

* prisoners. {Ibid). K 

(15) Register and muster books of Navy Office. 

The register and muster books of the Navy Office kept by a public officer under 
the authority of the admiralty are evidence of the ship to which a 
particular sailor belonged, and of the amount of the wages due to him. 
R. V. Fitssgerald, 1 Lea. 20 ; R. v. Rhodes^ 1 Lea. 24 ; Phip. Ev., 4th 
Ed , p. 323. L 


(16) Log book of a man-of-war. 

(a) The log-book of a man-of-war is evidence of the time of sailing and the 
motions of the fleet, Disraeli ^.*Jowetty 1 Esp. 427 ; Phip. Ev., 4th 
Ed., p. 323. M 

(d) But such evidence was held insufficient to prove the whereabouts of the 
ship’s officer at a particular time. In Heaihcote*s Divorce^ 1 Macq. 
H.L. Gas. 277 ; Phip. Ev., 4th Ed., p. 323. H 

(c) Again the log-books of a merchant vessel are only evidence against, but not 
for, the owners or writers, although they may be used to refresh the 
memory, or to contradict the statements of a witness. The Earl of 
Dumfries^ 10 P.D. Sll ; Phip. Ev., 4th Ed., p. 328. 0* 
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Entry in any public or other official book^ register or record,'* 

•^(Gontinvsd). 

B.— EXAMPLES OF BOOKS ADMITTED OR REJECTED IN 
ENGLISH AND OTHER GOVBTS—i Cofitinued), 

<17) Army List or Gazette. 

(a) The position of Military or Naval Officers may bo proved by an Army List 
. or Gazette publisfied by authority. SeeTay. Ev., 10th Ed., S. 1638-A, 

p. 1178. P 

(d) The position of such officer, if in India, can be shown by such list or gazette 
Tjublished by some officer under the Governor-General of India, or the 
Governor of any Presidency in India. Such list or gazette will be 
evidence not only of tl^e status and rank of the officer but also of any 
appointment held by him, and the corps or battalion of the service to 
which he belonged. See 44 and 46 Vic. C. 68 ; Tay. Ev., 10th Ed., 
S. 1638-A, p. 1178. g 

<18) Bearcher’fl report kept at CuBtom-House. 

The copy of the searcher’s report kept at the Custom-House, and produced by 
the proper officer, is evidence of the shipment of the goods specified. 
Johnson v. Ward^ 6 Esp. 48 ; Phip. Bv., 4th Ed., p. 324. R 

(19) University and ^College books. 

University and College books may be produced in proof of degrees conferred and 
other Collegiate proceedings, Tracy Peerage Case, Min. Ev,, 68 ; 
Moises v. Thornton, 8 T.E. pp. 306 and 307 ; Collins v. Carnegie^ 1 A. 
and E. 695 ; Phip. Ev., 4th Ed., p, 326. » S 


.(20) Law list. 

(a) The Law list published by authority is evidence prima facte of the 
solicitors and the conveyancers named therein being di^y certified. 
li, V. Wenhavi, 10 Cox. 222 ; Phip. Ev., 4th Ed., p. 325. T 

(d) And the absence of a person’s name in such list is also prima facie evidence 
of the non-qualification of such person. {Ibid). U 

^21) Medical sheet or register. 

(а) A medical sheet kept under the Army Medical Service Buies, is evidence 

that a^filitary Officer was sufiering from a venereal disease at a certain 
time, whereby to prove adultery. Gleen v. Gleen, 17 T.L.R. 62 ; 
Phip. Ev., 4th Ed., p. 323. Y 

(б) A medical register purporting to be printed and published under competent 

authority may be evidence to prove the qualifications of medical men, 
dentists, and veterinary surgeons. Phip. Ev., 4th Ed., p. 325 ; Tay. Ev., 
10th Ed., S. 1638, p. 1177. W 

(c) It is not material that the entries in such registers are not certified and 
countersigned. Barrett v. Henry, 2 Ir. 693; Phip. Ev., 4th Ed., p. 325.X 

s(d) The absence of the name of any person from such register may also be 
evidence, until the contrary is shown that such person was not duly 
registered. See Tay. Ev., 10th Ed., S. 1638, p. 1177. Y 
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I,'--** Entry In anyZpubtIc or other otHelal book^ register or record**^ 

‘-(Qontinved). '■ 

B.— EXAMPLES OP BOOKS ADMITTED OB KEJECTEDJN: 
ENGLISH AND OTHER CODRTS 

(22) GoYernment OacetteB. 

(а) The-^— -are admissible in evidence as evidence of any public matter con- 

tained therein, but not of any private matters stated in them. See 
Tay. Ss. 1627, 1662, 1666 ; 2 Phil, and Arm. Bv., 10th Ed., 138-140 ; 
VVhart Ss. 671-675 ; Phip. Bv., 4th Ed., p. 311. Z 

(5) At Common Law the Gazette is evidence of addressee to the Grown, Pro- 
clamations for reprisals, articles of capitulation for the surrender of 
an Island, Privy Council •Proclamations and other Acts of State. 
IL V. Holty 6 Tr. 436 ; A-G. v. Theakstone^ 8 Pri. 89 ; B, v. Picton, 30* 
How. St. Tr. 493; B. v. McCarthy, 1903, 2l.R. 146 ; Phip. Kv., 4th 
Ed.,p. 811. ^ k 

(c) But at Common Law the Gazette is not evidence of Acts of Public Officials, 

having little or no reference to aJdairs of Government. B. v. Holt, 5 
Tr. 486 ; Greenwood v. Woodham, 2 Moo. and R. 363 ; R. v. Gardner, 

2 Camp. 513 ; Phip. Ev., 4th Ed., p. 311. » B* 

(d) The Gazette has been expressly made by statutes in England receivable as 

evidence of various public matters ; for examples of such statutes, see 
Phip. Ev., 4th Ed., p. 311. 

(e) The Gazette will be judioially noticed on its mere production; but the 

entire paper must be produced, nob a mere cutting from it. R. v. Lowe, 
15 Cox. 26G; Phip. Ev., 4th Ed., p. 312. D* 

(23) Recitals In public statutes— Proof of plots. 

|a) For the purpose of proving that certain organised outrages had occurred in , 
various parts of England, recitals to that effect contained in a public 
statute were held admissible. B. v. Sutton, 4 M. and S. 67 (69) ; Phip. 
Ev., 4th Ed., p. 310. B 

(б) But the existence of a certain plot cannot be proved by the journals of the 

House of Commons recording the resolution as to the distance of such 
pioc. R. V. Oates, (1865;, iO How. 8t. Tr, 1163—1167; b®® Jones 

V. Randall, 1 Oowp. 17 ; Phip. Ev., 4th Ed., p. 310. F 

(24) Journals of House of Lords— Proof of political oontroYorsIes. 

8o also in order to prove the existence and nature of certain political contro- 
versies between the Kings of fingland and Spain, entries in the jour- 
nals of the House of Lords were held admissible. R. v. Friancklin, 17 
How. St. Tr. 636 (638) ; Phip. Ev., 4th Ed., p. 810. 0* 

(25) Paper from Seoroiary of State’s oIBce— Proof of date of commeaoomoitt of. 
var. 

In order to prove the date of the commenoement of a war between two StateSf 
a paper from the Secretary 61 the State's office transmitted thereto by 
the British ambassador has been held to be admisidble in evide&ee«. 
TheUtmn v. Cosling, 4 Esp. 266, cUed in Pldp. Ev., 4th p. 
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7. - Entry in any pubtic ay other off iciat booky register or record.** 

^(Concluded). 

B— EXAMPLES OF BOOKS ADMTTIED OR KEJECTBD IN 
BNGLirSH AND OTHER COURTS.— 

.('26) Public statutes. 

Statements and recitals of matters cuntained in jJiibHc statutes are 

^ receivable in evidoftco. Jl, v. SuttoUy 4 M, and S. 632 : R. v. De 

Rerenqer, 8 :\r. and S. 67 : Phip. Kv., 4th fi]d., p. 209 ; Steph Dig., 7th 
Kd., Art. 38, p. 47. I 

.(27) Private Aots.^ 

(rt) Private Acts of Parliament arc not evidence against strange.rs of the facts 
recited therein, although they may contain clauses rer|Uiring them to 
be judicially noticed as public statutes. Beaufort v. Smithy 4 Kx. 
450 ; Votoell v. Chamber i, 21 Boav. 610 ; v, M. of Colchester, 86 

L.J.C.P. 210; Poind v. Oraif, 12 Ch. D. 411 , Lucke-King v. Workup 
Council, 62 J.P. 167 ; Phip Kv., 4th Ed., p. 310. J 

(6) Nor arc such private Acts evidence as notice of such facts. Ballard v. \^ay, 
1 M. and W. 529; Phip. Ev., 4th Ed., p. 310. K 

(c) In order to prove the title of the lords of a manor to toll on all coal exported 
within the manor, a private Act preserving .such right cannot bo 
admitted ui evidence. Braufort v. Smith, 4 Ex. 450 ; Phip. Rv., 4th 
Kd., p. 310. L 

,(28) Parliamentary Journals. 

Parliamentary journals as to matters properly before cither hoiise, whether 
legislative, ministerial, or in the House of Lords judicial, are also 
admissible. A-G.v, BraUauyh^ 14 Q.B 1>. 667; Jones v. Randall, 
ICowp. 17 , Hoot v. King, 17 Cowan, 613 ; l^hip. Ev., 4th Ed., p. 310.M 


2.—** Made by a public servant in the discharge of his official dgty.** 
j(l) ** Public servant or officer ’’—Definition. 

(а) The term “public servant” is not defined in this Act ; but see for a dofini- 

tion of the term, S. 21, L.P 0., S. 2 (17), Civil Pro. Code (Act V of 
1908). N 

(б) Tbo word “officer” means a poison employed to e'.crcisc to some extent a 

delegated function of (lovernment ; ho must be cither himself «,rniod 
with some authority or representative character, or his duties must be 
immediately auxiliary to those ot some one who is so armed. 12 Jl.H. 
C. 1. 0 


(c) Aliy person, whether reedving pay or not, who chooses to talcc upon him- 
self the duties aud responsibilities belonging to the position of a public 
servant, and performs those duties, and accepts those responsibilities, 
and is recognised as hlling the position of a public servant, must be 


regarded as a public .servant. 8 A. 201. p 

.(d) The person, who, in fact, diseba-ges the duties of the office which bring 
him under someone of the descriptions of public servant, is, for all the 
purposes of the Act, rightfully a public servant, whatever legal defect 
there may be in his right to h )ld the office. 7 B.L.K. 448 ; 16 W.R. 
27, , Q 


3265 96 
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2, — ** Made by a public servant in the discharge of hia official duty*** 

—(Continued). 

(2) The following are public Bervants 

(а) The Nazir of a collectorate. 2 N.W.P. 298. R 

(б) A surveyor employed by the Collector iu the Khas Melial department. 

26 0. 168. S 

(c.) The manager of an estate employed under the Court of Wards. 21 A, 127 ; 
but sec 28 C. 344. T 

{d) A peon in the service and pay of Govermnont and attached to the office of 
a superintendent of the salt department, 28 C. 344. U 

(e) Peons executing any judicial process. 2 B.L.R. 21 (F.fi). Y 

(/) Peons executing any warrant of ajj;rcst. 22 C. 769 ; 22 C. 596. W 

(g) Convict- warders. 7W.R. 99. ^ X 

(7t) Municipal servants under the City of Bombay Municipality Act. G Bom. 
L.R. 54. Y 

(i) Municipal T^ugineers. G B.H.C. 64. Z 

(j) A Municipal Inspector within the mearimg of Madras District Municipali- 

ties Act. 13 M. 131. , A. 

(A) A Sanitary Inspector within the meaning of the Local Boards Act, 21 M. 
428. B' 

(l) A person serving as a volunteer in a Tabsildar’s office. 8 A. 201. C 

(m) A karkun employed to execute revenue processes and receive rentvS by a 

manager appointed under Act XV of 1872. Unrep. Cr. C. 117. D 

(m) Zemmdari karnam, 15 INI. 127. But see also 23 C. 360. E 

(3) Ceptain Acts of the Indian legislature have expressly stated the following 

persons to bo “ Public servants ”• — 

(a) Appraisers and bailiffs of Presidency Small Cause Courts. (XV of 1882, 


S. 62). F 

(b) Coroners. (IV of 187J , S. 5). G 

(c) Delegates of Parsi Matrimonial Courts. (XV of 1865, 8. 23). H 

(d) Certain emigration officers. (XXI of 1883, 8s. 16 and 18; V of 1877, 

S. 50 ; Mad. Act V of 1866, S. 3). I 

(e) Forest officers. (VII of 1878, S. 72 ; XIX of 1881, 8. 71 ; Mad. Act V of 

1882, 8. 60). J 

{f) Servants and officers of Indian Museums. (XXII of 1876, S. 14). K 

(p) Judges and assessors of Courts of Survey and Ship-surveyors. (VII of 
1880, B. 50). L 


(h) Managers of encumbered estates. (XXIV of 1870, S. 22 ; VI of 1876, 8. 21 ; 

XIV of 1876, S. 32 ; XIV of 1877, S. 33 ; Reg. IV of 1872, B. 83). M 

(i) Municipal Commissioners and their servants. (XV of 1078, S. 26 ; VII 

of 1874, S. 22; Mad. Act I of 1874 ; Bom. Act III of 1872, S. 61 ; 
Bom. Act VI of 1873, S. 16). N 

\j) Officers, &o., executing warrants of Marine Court. (V of 18ddi S. 14). 0^ 
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FAade by a public servant in the discharge of his officlai^daty.** 

—(Gonoluded). 

(k) Patwarisand Kanungo'^. (XIX of 1873, S. 35). P 

(l) Pouod keepers. (I of 1871, S. 6). O' 

(m) Rangoon Port Commissioners, officers and servants. (XV of 1879, S. 64). R 
(») Registering officers. (Ill of 1877, S. 84), R 

(0) Registrars of Muhammadan marriages. (Ben. Act I of 1876, S. 25), and T 
(j?) Telegraph officers. (Xlil of 1885, S. 31.) See Whitley Stokes, Vol. I, 

• pp. 90, 97. U 

(4) The following persons are not public servants 

(а) An arbitrator appointed by the parties to a proceeding under S. 146 of 

tbi Grim. Pro. Code. 30 C. 2084. Y 

(б) A Oiirtar employed by Crovornment. 7 M. 18. Rf 

(c) A Mysore poliuc man. Weir ‘iD3. X 

(d) A labourer or mtiiial servant employed to do work on account of Govern- 

ment. 7 M. 18. Y 

(a) A peoji employed by the manager of an estate under the charge of the 
Court of Wards. 7 M. 17. Z 

(/) A Pocldar of the Bank of Bengal. 4 C. 376. X 

(g) A lessee of a village who has undertaken to keep an account of its Forest 
• revenues and pay a certain proportion to the Government keeping the 

remainder for hinibelf. 12 B.TI.C. 1. B 

{h) A Police officer under suspension within the meaning of S. 8 of Act V of 
1861. 8 B.L.R. Ap. 58. C 

(1) A Municipal Corporation within the moaning of 8. 39 of Act V of 1877. 

3 0. 758, D 

(j) A person nominated by a Gollootor under 8. 69 of the Bcnggl Tenancy Act. 

18 C. 518. E 

(fe) A goods clerk of a Railway Company. 9 P.R. 1898. * p 

(i) Manager of estate appointed under Court of Wards. 28 G. 344. But see 
21 A. 127. • G 

36 . Stateineals of facts ia issue or relevant facts, made in 
Relevancy of P^^blished maps or charts generally offered for 
statements in maps, public sale, or in maps or plans made under the 
charts, and plans. authority of Government as to matters usually 
represented or stated in such maps, charts, or plans, are themselves 
relevant facts, 

(Notes). 

i^^** Statements of facts in issue,* -Jn maps or plans made under 
authority of Government. 

(1) Principle of the section. 

The admissibility of the documents mentioned in this section rests upon the 
fact that they contain the results of inquiries made under competent 
authority, ooncorning matters in which the public are interested. See 
Ph. Bv., 4th Ed., 126 ; Taj. fev., 10th Ed., 8. 1767, p. 1275 ; Phip. 
Ev., 4th Ed., p. 327 ; Hubbaok 689 ; Sturla v. Preoeia, 5 App. 
Cas. 623, K 



762 


Act 1 of 1872 (INDIAN EVIDENCE ACT;. 


I S. 36 


/.- ** Statements of facts in issue., ••in maps or pfans made under 
authority of Government (Continued) . 

(2) Diffevenoe between the English and the Indian Law. 

The rule iti this section is a considerable extension of the English Law, 
according to which the maps of the Ordnance Survey in Ireland, though 
notoriously drawn with great care and aciiiiraoy, were held inadmis- 
sible. Sec A. A. and W. 4th Ed., p. 25‘i ; Tay. Ev., lOtb Ed., Ss. 1770, 
1771; Steph. Dig., 7th Ed., Aut. 35, p. 48; Field Ev., 6th Ed., 
p. 106; Whitley Stok»*.s’ Anglo-Indian Codes, Vol. II, p. fi‘29 ;*soe also 
Sivift V MeUiennan, 2 Tr. Efj. Rep. 632 ; Caton v. Hamilton, 53 J.P. 
50L I 

(31 Applicability of section. ' 

As regards public maps or charts generally ollerod for public sale this section 
refers to the physical features of the country, &c. ; and as regards 
maps or plans made under the authority of Government, the 
section refers not only to such features but also boundaries of villages, 
estates, and (in khasra maps) fields. Wbitley Stokes’ Anglo- fndiaii 
Cod<'M, Vol. IT, p. 878 J 

(4) Scope of section. 

(a) Where a map is made by Government for ft particular purpo-'O, which is 

not a public purpose, the provision.s of this section do not apply. 23 

C. 335 (338). See also Sturla v. Freccia, 5 App. Cas. 623. K 

(b) The object of the inquiry must be that it should bo made for the purpose of 

keeping its result public, .so that the persons concerned may make use 
of it, and have acco.ss to it afterwards. Per Lord Blackburn in Stitrla 
, V. Freccin, 5 App. Cas. G23 ; see also 23 C. 335 (338) L 

(c) Thus a raaj) made by a Deputy Collector, for the settlement of land forming 

the silted bed of a river, is not one which is admissible in evidence, 
under this section. 2-3 C. 3.35 (338). See also 5 C. 287 = 4 G.L.R. 473 : 
1 9 C. 741. ‘ M 

(5) Conditions of admissibility of maps, Ac., in English Law. 

(а) In order to render maps, surveys, and other similar documents admissible 

in ovidonco, it must appear that they were made for the purpose of the 
public making use of them, and being able to refer to them. Sec Tay. 
Ev., 10th Ed., S. 1769-A, p. 1277 ; Sturla v. Freccia, 5 App. Cas. 623 ; 
^ Mercer v. Denne, 2 Ch. 538 ; Phip. Ev., 4th Ed., p. 327. N 

(б) It is the fact that the public are interested m such documents, and that 

they ave in a position to challenge the documents if inaccurate, that 
invests them with a certain aipount of authority. Per Lord Black- 
burn, J. in Sturla v. Freccia, 5 App. Gas. 623 (643, 644) ; 2ier Farwcll, 
.1. in Mercer v. D^nne, 2 Gh. 534 (541) ; Tay. Ev., lOth Ed., S. 1760.A, 
p. 1277. 0 

(c) Thus, War Office plans have been held not admissible, on the principle, that 
they are, by their nature, confidential. Mercer v. VennCy 2 Ch. 534 : 
Tay. Ev., 10th Ed., S. 1769-A, p. 1277. P 


(d) Plans and reports made to the Board of Trade have also been rejected for 
the same reason, ilbi'l). Q 



S. 36] 


Act I of 1872 (INDIAN MVIDENCE ACT) 


763 - 


1.—** Statements of facts in Issue- in maps or plans made under 
authority of Government.’*— {Coniinued). 

(<j) (Jii similar grounds reports of surveyors to tho Lord Warden of the Cinque 
Ports have boon held inadmissible. (Ibid). R 

(f) So also, estimates made by the King’s Engineer for the preparation of Walmar 

, Castle were not admitted, as they were nob made for public use, or open 
to public reference, ^(Ibid). g; 

(g) Thi.s section docs not require that the authority, under which a map is 

prepared, must he an authority given by statute. 11 C.W.N. 230. T 

(0) Absence of entry in map or plan, whether evidence. 

The abseuco of an entry in a map or plan may be taken into consideration bo 
piovo the non-cxistcnce •of a (act in issue, when such entry would 
naturally be expected to have been made if the fact existed. A-G. v. 
Anirohus, 2 Ch. 188 , Phip. Ev., 4th Ed., p. 333. But bee 7 C L.R. 
358 ; 10 0. 1024 ; 25 A. 90 (contra). U 

(7) Interest of officer making map or survey. 

'Phe affects the weight but not the admissibility of the evidence. Irish 

„ Socir.tij V. Derry, 12 0. and P. 841 Siturla v. fj'reccia^ 5 App. Cas. 623 ; 

Pbip. Ev., 4th Ed., p. 328. Y 

(8) Survey maps, their nature and admissibility. 

(a) A survey map is not made under the authority of any enactment of the 
Legislature, hut is purely an executive act. But the proceedings of 
tho survey authorities have been recognised by the Legislature.. 
Further, tho rules made for the guidance of the .survey authorities are 
embodied in a manual issued by the Board of Revenue, and some of 
those rules contain matters ,addr«,‘Sbod by way of instruction and 
direction to the officers engaged in survey operations, who are required 
to seek the co-operation of tho parties interested in the iJieasuro- 
meiit. 9 C.L.R. .305 i307); 7 C.W.N. 849 (852)--.22 C. 252 (268) W 

(5) When survey oificcrs commonce operations m a locality, neighbouring 
proprititor.s do, as a rule, carefully watch their proceedings; and if the 
persons interested consider that the boundary demarcated by these 
officers between any two estates i.-j incorrect, they take immediate and 
prompt action to object, and to have the map rectified. 9 C.L.R.«305 
(308). See also 19 W.R, 202 ; 20 W.R. 243 (244) ; 7 C.W.N. 849(852)=. 
22 0. 252 (268). X 

(c) Thus, the proprietors of estates have reasonable notice, and may be 
presumed to be well aware that the boundaries are about to be demar- 
cated upon a map made by the officers of the Imperial Government, 
and which is, by consent and usage, regarded as important evidence 
in cases of boundary disputes ; they ace invited to co-operate, and to 
point out to the survey officers what they admit to be true boundaries 
• between their estates. 9 C.L.R. 305 (308) ; 7 C.W.N. 849 (852) ; 22 G. 
262 (258). Y 

(9) Survey mapB^-Their evidentiary value. 

(a) A survey map is a piece of evidence like other evidence in a case, and can 
be oj no effect in determining the burden of proof. 22 W.R. 296 (297) .SL 
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Statements of tacts in issue — in maps or ptaas made under 
authority of Oovernmeat.**— (Continued). 

(&) The proprietors generally have notice of survey proceedings, and they are 
required to co-operate with the survey officers ; if the proprietors or 
their agents point out their boundaries, and the boundaries so pointed 
out are demarcated on the survey map, which is then signed by them, 
this map is good evidence of an ^.dmission as to the correctness of the 
boundaries shown therein. 9 C.L.R. 305 (308). See also 20 W.R. 243 
(244) ; 19 W.R. 202 ; 8 W.R. 107 (170) ; 7 C.W.N. 849 (852) ; 22 C. 262 
(258). A 

(c) If the proprietors or their agents do not actively poiiitfout the boundaries, 

but afterwards sign the map, it is still evidence of an admission, 
though not of so strong a nature as in the case first put. 9 O.L.R. 305 
(308). But see also 3 C.W.N. 99. B 

(cl) If the survey officers without active assistance from those interested 
demarcate the boundaries, and no objection is raised to their correct- 
ness, the reasonable supposition is that objections would have been 
raised if the boundaries were not correct ; and wc have here admission 
of conduct. 9 C.L.R. 305 (SOS) ; but see also 3 C.W.N. 99. C 

(d) If objections are raised and abandoned, or if objections taken befqre the 

survey officer unsuccessfully are not persisted iu, no attempt being 
made to have the survey map rectified by a suit brought for this 
purpose, we have again evidence of admission by conduct, the value 
of which varies according to the circumstances supposed. 9 C.L.R. 
805 (308) ; see also 2 W.R. 210 (212). D 

{e) If a suit has been brought to rectify the map, and brought successfully or 
* unsuccessfully, there is a judicial decision as to the accuracy of the 
map or otherwise. 9 C.L.R. 305 (309). £ 

■(/) The value of any particular survey map in evidence will \ary according as 
the above circumstances are or are not brought out in evidence. 

• 9 C.L.R. 306(309). F 

(g) As time passes on, and the production of living witnesses of what took place 

at the time of the survey proceedings becomes more or less impossible, 
the difficulty is increased of producing evidence which will enable the 
Court to weigh the value of a particular map in nice scales. 9 O.L.R. 
805 (309). 0 

(h) The proposition which is to be deduced from the cases is this : a survey map 

is not direct evidence of title in the same way as a decree in a disputed 
cause is evidence of title, for the survey officers have no jurisdiction 
to enquire into or decide questions of title. 9 C.L.R. 305 (809). See 
also 19 W.R. 202 ; 20 W.R. 24’3 (244;. H 

{i) Their instructions are to lay down the boundary according to the actual 
possession at the time, and that is what they do, ascertaining such 
actual possession as well as they can, and, if possible, by the admissions 
of all the parties concerned. 9 C.L.R. 305 (809). . 1 

(j) A survey map is, therefore, good evidence of possession according to the 
boundary demarcated thereupon, and which maybe taken to have 
been admitted by those concerned to be correct, regard being bad to 
wbat has been said about the nature of this admission in each parti- 
cular case. 9 O.L.R. 805 (309). J 
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L-’** Statements of facts in issue- • ••in maps or ptans made under 
authority of Government,^ '—(Continued)- 

{fi) Oourfea have in several cases refused to lay down any general rule as to the 
weight to be assigned to a survey map as a piece of evidence ; and 
Courts have also declined to say whether, in any piarticular case, maps 
ought not to be corroborated by independent evidence. 9 O.L.R. 306 
. (309). See also 19 W.R. 202. K 

, {1) Unless it can be proved lihat the person against whom a thak or survey is 
attempted to bo used expressly consented to the delineation, or 
admitted the correctness of such maps, they have no binding effect. 
3 0.W.N99. L 

{m) In the* absence of direct title-deeds, acts of ownership are the best proofs 
of title. 2 W.R. 210 (212). M 

(a) Acts of ownership, when submitted to, are analogous to admissions or 
declarations by the party submitting to them that the party exercis- 
ing thorn has a right to do so, and that he is, therefore, the owner of 
the property upon which they are exetcised. Starkie’s Evidence, 
p. 470, note P ; ciUd in 2 W.R. 210 (212). N 

(o) A survey map is not suflicieut, in the absence of other satisfactory proof 
» of title, or of long antecedent possession, to establish the plaintiff’s 

right to the land, or to disturb the defendant’s possession. 2 W.R. 

210 ( 212 ). 0 

(10) Supvey maps— Relevant as admissions. 

Maps filed by the parties in former arbitration proceedings may be used as 
admissions against them in a subsequent suit. 7 W.R. 249. P 

(11) Government Survey maps— Of what facts evidence. 

ja) are evidence, not only with regard to the physical features of the coun- 

try depicted, but also with regard to the other circumstances which 
the officers deputed to make the maps are specially commissioned to 
note down. 10 W.R. 300. * Q 

(b) Further than this, they are not evidence as to rights of owncrahip. 10 

W.R. 300. R 

(12) Survey proceedings— Presumption —Practice. 

(а) Survey proceedings, if made without reference to any litigation then pending, 

are not only evidence, but arc to bo presumed to be correct. 19»W.R. 
202. S 

(б) It is beyond the functions of the High Court in special appeal to lay down 

any rule as to corroboration of such documents. 19 W.R. 202. T 

(c) Where a survey proceeding, oonductod in the presence of both parties, 

declares lands to be included in the zemindary of a person, a plaintiff 
who sues such person to recover possession of the lauds as included in 
his own zemindary, must prove by counter-evidence at what precise 
. time, if ever, he or any one from whom he olaims was in possession of 
the lands. 12 W.R. 6 (P.C.)=^2 B.L.R. 111. U 

(IS) Survey mape^How far evidence of title. 

(o) Survey maps prepared under the authority of Government are evidence of 
possession, and, therefore, also of title. 10 W.R* 843 (344). y 
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/.—** Statements of facts in issue — in maps or plans made under 
authority of Government. {Continued). 

{b) A siirvoy map is evideu«y of possossioii at thi? particular time at which the 
survey was made. 15 C. 353 (350) ; see also *2 W.R 210 ; 10 W.R. 343 ; 
13 W.R. 50 ; 19 W.R. 202 ; 20 W.R. 243 ; 8 0. 975 : 24 W.R. 317 ; 25 
W.R. 51 ; 25 W.R. 458 ; .5 C. 212. W 

(c) Hut evidence of possession at one particular time is not sutiicient to raise a 

presuiupbioii of title, although oo^ipled with other evidence, it may 
suJlioo to raise such a presumption’. 15’ C. 353 (350) X- 

(d) A survey map is direct evidence of possession ; and with reference to tho 

particular circuinstancos of each case, tho Courts must decide vVhother 
tlii.s ovidonce of possession is sullicient to raise a ref.isonablo presump- 
tion of title. 9 C.L.U. 305 (809) . see alsn 2 W.R. 210 (211) ; 10 W.R. 
343. ' Y 

(14; Boundary dispute-~Yalue of survey maps. 

ia) In a case involving a boundary dispute, a survey nlap, if not coiiclusivo 
ovidonoe, is evidence of an important character which ought to be 
looked into and considered. 15 W.R. 3. Z» 

(6) It IS not evidence which it is within the power of the plaintiffs to manu- 
facture. Such a document is one which comes from a public olhee. 
The Judge cannot therefore reject it. 15 W.R. 8 (4;. A 

(c) If there has been a Government survey, the survey map must' bo taken as 

evidence. 20 W.R. 218. B 

i'l) If one of the parties ha.-, made a selllcmeut according to the survey 
boundary, the fact mist be taken into account nnlc.ss explained avuy. 
20 W.R. 243. C 

(15) Fishery disputes— Value of survey maps. 

Survey maps are not evidence of title in a dispute regarding a right of fishery. 
W.R. (18C1), 120. D 

« 

(16) Survey award. 

(a) An award by a Supenutendent of .survey is not conclusive evidence of a 
contested right in a regular suit. 12 W.R. 180 (182). E 

(0) Hut where survey proceedings record a legal award of a competent Court, 
possession under it should not ordinarily be disturbed unless a superior 
title bo shown by the opposite party. 1 W.R. 388. F' 

(17) Ofiloial opinion of Survey Superintendent. 

(a) An regarding the trustworthiness of the survey proceedings is not legal 

evidence. I W.R. 33-3. Q 

(d) The survey proceedings are not conclusivo as to title. 1 W.R. 333. H 

(18) **Thakbu8t niap”->Nature and admissibility. 

(a) A is admissible as evidence under this section. 24 W.R. 317 ; 26 W.R. 

64. . I 

(:>) And, in one case, a suit was remanded for retrial because the had not 

been recorded as evidence by the lower Court. 25 W.R. 54. J 

(c) As to the amount of accuracy to be expected in a thak map. See 4 O.W.N. 
113 (116) =27 C. 336. K 
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Statements of facts in issue - ,in maps or ptans made under 
authority of Government.**— {Continuod). 

(19) Thakbust map— Evidentiary value. 

(а) A thak map prepared in 1869, is good evidence of what the boundaries of 

the properties in dispute were at the time of the permanent settlement 
and also as to what they admittedly wore in 1859. 10 C3. 186. Sec 

1 also 0. 25*2 (258j. L- 

(б) The object of the thak»niap being to delineate the various estates borne on 

* the Revenue roll of the District, the entry in a thak map that 

certain lauds formed part of a certain estate becomes a relevant fact 
under this section, and such entries in thakbust maps are evidence on 
v^hieh a Court may act. It is opim to a Court to hold that the same 
state of things existed at the time of the permanent settlement. 
7 C.W.N. 849 (853). Si^e also 7 G.W.N. 193-80 C. ‘291 ; 9 C.L.R. 305. 
But see 3 C.W.N. 99 ; 18 C. ^‘25- M 

(c) Unless it can he proved that the person against whom h. thak or survey is 

attempted to be used expressly consented to the correctness of such 
maps, they h ive no binding effect. 3 CAV.N. 99. But see 7 C.W.N. 
849 (85‘2) N 

(d) fillips and surveys made m India for revenue purposes aro ofbcial dotu- 

I inenta prepared by competent persons and with such publicity and 

notice to persons interested us to be admissible and valuable evidence 
of the state of things at the time they are made. 30 C. ‘291 (301) — 7 
C.W.N. 193 (!20i) j see also 7 C.W.N. 849 (851) ; 2‘2 C. ‘252 ; IG C. IHG , 
II 0. 784 ; U B.L.U. •2‘2l (note); 19 W.R. 127. 0 

(e) They are not concIusi\e and may be shown to be wrimg. (Ibid). P 

(/) But m the absence of evidence to the contrary they may be properly 

judicially received ir. evidence as correct, when made. (Ibid). Q 

(20) Thakbust maps— How far evidence of title. * 

(a) Thakbu.sL maps, where they are evidence of possession, are also some 

evidence of title, although not conclusive. 25 W.R. 3G ,* 22 C. ‘252 
(258). R 

(b) are evidence of p(is.sossion at the time the survey is made ; but as such 

evidence of posscs.siou they are also evidence of title. 22 C. 252 (258). 
See also IG C. 18G ; 15 C. 353, 8 

(c) are not intended to represent, and are, in no .sense, a record of tenures 

subordinate to Government rovenue-paying estates. ‘25 W.R. ‘2«f7. T 

(d) Such m.ip.s are of no value as evidence m a suit in which the extent of 

the intoro.st of a siiikniee talookdar is a maWer for determination. 
26 W R. 277 (‘278). U 

(21) Thak mapB—Conditions affecting their value as evidence. 

(a) Thak maps are good evidence of po.ssession ; but the value of that evidence 
varies enormously. 8 C. 976 (983). Y 

(5) In the case of a thak map containing dehaite landmarks and undisputed 
* boundaries signed by the parties or their accredited agents, and repre- 
senting land which has been brought under cultivation, and is in the 
possession of ryots whose names are known or can be discovered from 
the zemindari papers, a thak map is very valuable evidence of posses. 
Sion. 8 C. 976 (983). W 
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!.—** Statements of facts in issue — in maps or pfaas made under 
authority of Government.**— (Continued), 

(c) But the VAlue of such a map is greatly diminished when we find that there 
are no natural landmarks delineated thereupon ; that the land was 
jungle when measured ; that the boundaries ace not diseoverable from 
a mere inspection of the map ; and that neither the zemindars nor 
their agents have, by their signatures, admitted the correctness of the 
thak. 8 C. 976 (983). t, X 

r 

(22) Thak map— ^Survey map— Compapfson. 

A survey map may bo resorted to for assistance in considering the evidence of 
a thak map as to the area and boundary. 20 W.R.^14. Y 

(23) Thakbust map— Act of agent— Remand— Practice. 

See 3 B.L.R. (A.C.J.), 377. 

(24) Ghittas— Theip nature and admissibility. 

(o) Ghittas made by the Revenue authorities in the course of measurement of 
a Government mehal stand precisely on the same footing as chittas 
made by them in inquiries relating to revenue, and are equally 
admissible as evidence. 13 W.R. 66. Z 

(6) The circumstance that the proceedings relate to a kb as estate cailnot 
deprive them of the character of public proceedings upon matters of 
public interest. 13 W.R. 66. A 

(c) Oartified copies of survey-measurement chittas, field-books, and maps are 

admissible in evidence. 8 W.R. 167; see also 24 W.R. 192 ; 24 
W.R. 410, B 

(d) Government chittas are admissible as legal evidence in cases in Chittagong. 

10 W.R. .340. C 

f 

(e) Resumption chittas are not admissible in evidence without the re.sumptiou 

proceedings. 1 C.W.N. 530. D 

c 

(/) A Government chitta was admitted as evidence in a boundary dispute. 
24 W.R, 410. E 

(26) Ghittas— Evidentiary value— Practice. 

(а) Chittas and maps made in contemplation of resumpiion-proceedings in the 

presence of both sides, and signed by the parties, are legal evidence. 

^ 19 W.R. 309. F 

(б) Where it appeared that the lower appellate Court greatly underrated the 

impoBlance of a chitta of the revenue survey, the High Court sent 
back the case to the lower Court in order that it might reconsider the 
evidence. 24 W.R. 192 (193). * G 

(c) Whatever might bo the value of chittas in general in questions between the 
zemindar and his tenants or ryots, to receive them as evidence of 
boundary against a rival proprietor without any account, introduction 
qr verification would tend to encourage the manufacture of evidence in 
a place already too prone to the fabrication of it. 11 W.R. 2 (4) (P.C.) 
= 2 B.L.R. 4 (P.G.). H 

/(d) Kabuliyats, chittas, accounts and receipts do not prove themselves and are 
valueless without proper oral evidence respecting them. But they may 
be admitted for what they are worth. 29 0. 187 (201). 1 
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Statements of facts in issue in maps or plans made under 
authority of Government »'*^{Continued}, 

^26) Chittas — Attestatlon-^Parol evidenoe of land being mal. 

Where chittas vtrero produced by the plaiutii! iis evidence of certain lands being 
malf it was held that they were sufficiently attested by the deposition 
of tha yillage-gomashta that they wore the chittas of the village while 
he was gomasbta, and that he had been present when, with their 
• assistance, a pineal (new or revised) measurement has been carried out 

in the village. 10 W.R. 443. J 

<27) Butwara—Chittas—Evidence. 

A butwara between zemindars is not binding in any way upon the ryots, and 
*butvvaiTa-chittas arc no evidence in a suit for possession of a jote, and 
to sot aside a summary award under Act XIV of 186% S. 15. 
21 W.R. 29. • K 

(28) Comparison orthe lands with maps and chittas. 

The Court has power to make a , made on the occasion of a boundary 

dispute between a zemindar and Government, inordi^r to determine the 
nature and incidents of a piece of land in dispute. 15 W.R. 444 (446).L 

(20) Ghittas-<-Thakbu6t maps — Survey maps— Comparison. 

Direction was given to the lower Court to call for the thakbust and the survey 
maps, in order to throw light on the chittas. 24 W.R. 302 (193). M 

(30) Disputed boundaries — Proof of map— Evidenoe. 

In a case of disputed boundaries, to prove a map, a witness was called who 
had assisted as an Atneen in preparing it with another Ameen, who was 
dead; the witne-bS had little or no knowledge of surveying, but the 
AmeoQ w'ith whom it was prepared was a skilled surv’^eyor, and the 
Collector ha.^ tested the accuracy of the mcasuremonts. Ileld^ that the 
map was .sufficiently proved to be admissible in evidence. 20 C. 187. N 

(31) Suit for possession — ‘ Onus probandi ’—Talook— Chittas. 

The word “ talook *’ imports a purmaiiont tenure ; and where ti chitta describes 
the land to which it relates as a “talook” the presumption, in the 
absence of any evidence to the contrary, is that it implies a permanent 
interest. 22 W.R. 326. 0 

(32) Topographical survey map. 

(а) A topographical survey map in which the boundary line between two 

Pargunnahs is given, i.s admi.ssiblc in evidence under this section. 
11 G.W.N, 2.S0. P 

(б) When Pargunnah boundaries are found entered in such map, the presump- 

tion is that they were so entered in pursuance of instructions received. 

(Ibid). ^ Q 

(c) Assuming that topographical survey maps were not prepared f jr revenue 
purposes, they are official documents prepared by competent persons, 
and with such publicity and notice to persons interested, as to bo 
admi.ssible and valuable evidence of the State things, at the time they 
were made. (Ibid), R 

(i) They are not conclusive and may be shown to bo wrong, but, in the 
absence of evidence to the contrary, they may be properly judicially 
received in evidence as correct when made. {Ibid), S 

(e) 111 cases of boundary disputes, the fact that no satisfactory evidence as to 
possession is obtainable, does not relieve the Court of the duty of 
gottling the boundary line on the evidence before it. {Ibid), T 
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[S. 38 


Statements of facts in issue in maps or plans made under 

authority of Government. ^'--(Continued). 

(33) Chart of a river issued under the authority of Government. 

The . aud the notes thereon, will be referred to ii< authoritative. 27 

0.800(871). U 

(34) Map prepared by Government for a particular purpose. 

A , which iJ' not a public purpoFc, may bo admitted in evidence, but ^*ot 

under this section or S. HJ. Such a document is one, the accuracy of 
which must be proved before it can be admitted in evidence. 23 0. 

335 (338). Y 

( 

(35J Measurement chittas made by Government for its own private usj. 

— , are nothing more than document#, prepared tor the information of the 
Collector, and are not evidence against piivate pei;soiis for the jiurpose 
of proving that the lands described therein arc or are not of a parti- 
cular character or tenure. 9 C. 741. W 

(36) Map prepared by an officer of Government, while in charge of a A /m s mahal. 

A , the possession of vvliich by the (Jovernment boing only that of a xiiivate 

proprietor, does not come under this section. 5 C. 287 -4 C.L.R. 574.X 

(37) Mahalwari map. 

A is relevant under this section. 9 C.W.N. 105 (113). Y 

(38) Loazima and thaka papers. 

The—, arc legal evidence quanttwi valcnf, that is to say, they show that such 
and such papers are kept in the sherishta of land owners. 10 W.R. 

343 (344). Z 

« 

(39) Ameen*B map. 

(a) a suit to establish a title to land, whe o an Ameen’s map which professed 
to show the daghs of a hustabood chitta was not questioned by either 
party, it was not open tq the Court to question its correctness, and to 
try whether it was possible to construct any map from the chitta. 
14 W.R. 391 (392). A 

(5) Where a civil Arncen makes a local enquiry as to the situation of certain 
disputed lands with reference to the Collectorate map put in by the 
plaintiffs, and not “ohjocted to by the defendants, the map must be 
taken to be ono which the parties recognize as correct and trustworthy, 
irrespective of the question whether it was prepared with the authority 
of the Government. 21 W.R. 115. B 

(40) Copy of Schedule Map— Admissions, effect as. 

Where a copy of a schedule-map, showing the different plots of land belonging 
to each of several share-holders and defining their boundaries, had 
been filed on more than ono occasion, and relied upon by tl)e parties 
to the suit, and where it appeared, moreover, that the plain tiffs bad, on 
many previous occasions, admitted the correctness of the map, and that 
their shares had been demarcated therein, held^ that the plaintiffs 
could not now sue for a fresh measurement and demarcation. 18 W. 
B. 346. C 
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i‘—** Statements of facts in issue — in maps or plans made under 
authority of Government (Con tinned), 

(41) Pencil memoranda. 

(a) on a Government survey map may be admissible as evidence. 10 W.K. 


343. D 

(6) Dut such niemoraiida are not of themselves conclusive evidence of any fact, 
* lOW.R. 343. But see -2 W.R. ‘210 (211); 15 W.K. 3. E 

(42) Proof of boundaries— Oral evidence. 

Oral i.s sufheient to prove boundaries. 0 W.R. 12.5 (120). p 

(43) Documents more than thirty years old. 

A map, \\^hich is more than thirty years old, is entitled to the benetit of the 
presumption under S. 90 of this Act. 9 C.W.M. Ill (113). ' G 

(44) Proof of documents mentioned in this section. 


The documents mentioned in this section aio public documents within the 
moaning of S. 74, and as such they can be proved by the 

production nf certified copies under S. 77. See Ss. 74 and 77, infra. 
Sec also 8 W.K 1G7 . 31 W.R. 102 ; 24 W.R. 410 H 

(45) Presumption as to maps or plans made by authority of Government. 

(a) The Court shall presume that maps or plans purporting to be made by the 
aiuhority of Govern mont were so made, and arc accurate ; but maps 
or plans made for the purposes of any (.luse must bo proved to be 
accurate. Sec S. 83, infra. 1 

(5) The Court may also presume that such books or maps were written and 
published by the person, and at the time .ind place, by whom or at 
which it purports to have heou written or published.^ R. 87, infra J 

(40) Power of Court to take judicial notice of documents mentioned in this section. 

See S. 57, lit fra, 

A.— THE FOlilj()WTN(^ MAES, HAVE EEEX 
ADMITTEJ) IN ENGLISH COUETS. 

^(1) Hap of Australia. 

Alaps of Australia were given in evidence to show the situation ot \arious 
places at which the defendant said be had lived. R. v. Orti)n ; Phip. 
Kv., 4th Kd., p. 350; Steph. Dig., Art. 35, p. 48. K 

(2) Haps of Rhodesia and the Transvaal. 

Standard wero admitted to show the geographical position of the places 

referred to in them. Jl v. Javiefion, Trial at Bar, Q. B. July ‘21st, 
1896; Official Ref^orts, 91-5; Phip. Kv., 4th Kd., p. .3.50; Steph. 
Dig., 7bh Kd., Art. 36, p. 48. L 

i<3) Private maps and plans. 

(fl) —may ho rocoivod as admissions agaimt the party under who.so 
authority they were prepared or his successors iu title. Craven v. 

* Pridmore, 18 T.L.R. 282 ; M'Kennav. Howth, 27 Ir. L.T.R. 48 ; Phip. 
Rv., 4th Rd., p. 350. M 

\(5) But such maps cannot he admitted in favour of such persons. Pollard v. 
Scott, Peake. R. 19 ; WaJiCman v. \Yest, 7 0. and P. 479 ; Phip. Ev., 
4th Rd., p. 850. H 
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I. Statements of facts in issue — in maps or plans made under 
authority of Government.’*— {Continued). 

a._the following maps, &c., have been admitted 

IN ENGLISH COURTS — { Gontinued ). 

(4) Maps on the back of a lease or conveyance. 

are part of the contract, and, as Buch, evidence for or against, both parties 

and their sucoesaors, of whai was ^demised or conveyed. WaKeman 
V. \Ve.*ity 7 C, and P. 479 ; Phip. Ev., 4tb Ed., p. 350. • O 

(5) Surveys and maps. 

(a) . ovon when tliey cannot be treated as public documents may be 

received as admissions of persons in privity with thpso against whom 
they are tendered. Earl v. Lewis, 4 Esp. 1 ; Pollard v. Scotty Peak, 
R. 19 ; Doe v. Laldn, 7 C.an^ P. 481 ; Tay. Ev., 10th Ed., S. 1770-0. 
p. 1278. P 

(h) But such maps are not admissible to explain a deed. ' W yse v. Leahy, I.R. 
9 G.L. .384 ; Phip. Ev., 4th Ed., p. 332. 5 

(C) Down Survey. 

(o) In Ireland, the , which was made during the reign of Charles II, is 

rendered by Stiituto conclusive evidence as to the boundaries of the 
lands apportioned between the aboriginal inhabitants of Ireland and 
the English and Scotch settlers. Sec 14 and 15 0. 2, 0. 2, Ir ; Tay. 
Ev., 10th Ed., S. 1770. p. 1277 ; Phip. Ev., 4th Ed., p. 329. R 

(b) The Down Survey is also admissible in evidence as a public document on 

all questions between any persons respecting the matters stated in it. 
Archbishop of Dublin v. Trimlestouy 12 Ir. Eq, R. 251 ; Tisdall v. 
Parnell, 14 Ir. C.L.R. 1 ; Tay. Ev., 10th Ed., S. 1770, p. 1277 ; Phip. 
Ev., 4th Ed., p. 329. S 

(7) Tithe map. 

(a) A— -IS adiliissible as a public document to prove any matter contained in 

them, and which was within the scope of the authority of the 
^ Commissioners who made such map. 4,-G. v, Antrobus, 2 Ch. 188 ; 
Tay. Ev., 10th Ed., S. 1770-B, p. 1278. T 

(b) Such maps are not evidence on matters nob within the scope of the 

statutory authority of the Commissioners, (Ibid)\ see also Phip. 
Ev. , 4th Ed., p. 332. 0 

(c) But the Irish Ordnance Survey, though notoriously drawn up with great 

oare and accuracy, is not regarded as a public documeut, and as such 
* is held not admissible. Sen Szei/t v, M’Tiernaii, 11 Ir. Eq. R. 602 ; 

Tay. Ev., 10th Ed., S, 1770-B, p. 1278; see also Caton v. Hamilton, 
53 J.P. 504. Y 

(d) Tithe Commutation maps may be received in evidence as public documents 

on questions of tithe. See 0 aiAi 7 |Will. IV, Ch. 71, Ss. 60—64 ; 
Hammond v. Bradstreet, 10 Ex. 390 ; Phip. Ev., 4th Ed., p. 831. W 
{e) Such maps cannot be admitted to prove private boundaries as between two 
adjoining owners. Wilberforce v. Herfield, 5 Oh. D. 709 ; Per Kay, J. 
in Coleman v. Kirkaldy, W.N. (1882), 108; Phip. Ev., 4th Ed., 
p. 832. X 

(8) Ordnance Survey raups. 

, are prima facie evidence on a question of private boundaries. Spike v. 

Thompson, W.N. (1882), 103 ; Phip. Ev., 4th Ed., p. 332. Y 
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Statements of tacts in issue... Jn maps or plans made under 
authority of Government.*^— {Concluded). 

A.— THE FOLLOWING MAPS, &c., HAVE BEEN ADMITTED 
IN ENGLISH 00\J Wra.— (Concluded). 

(9) DomeBday book. 

The Domesday book, compiled a few years after the Conquest, by Conimission- 
era styled the Justiciaries of the King, upon the oaths of the Sheriffs, 
the lords of the manors, &o., is evidence of the tenure of laud and other 
particulars statod in them. Tay. Ev., lOtb Ed., S. 1768, p. 1276; 
Phip. Ev., 4th Ed., p. 829. Z 

(10) Book of Distribution. 

The-. , although only an %b.stract of the Down Survey, will bo received 

iu evidence as having been compiled by public authority, and as 
having been preserved among tbe records of a public office. Poulo v. 
Griffith, 15 Ir. C.L.lt. 239; S^aight v. Twiss, 13 Ir. C.L.R. 416 ; 
Tay. Ev., lOth Ed., S. 1770-A, p. 1278 ; Phip. Ev., 4th Ed., p. 329. A 

(11) Land Act Assessment Books. 

(а) are evidence of the assessment upon the person, and for the propei ty 

named. Doe v, Sentfni, 2 A. and E. 171 ; Doe v. Arkwright, 2 A. and 
E. 102 n ; Doe v. Cartwright, 1 C. and t^. 218 ; Johnson v. l lwmimn, 
15 L.T.O.S. 4.37 ; Itonkendorff v. Taylor, 4 Fetters 349 ; Phip. Ev., 
4th Ed., p. 333. B 

(б) Suoh books are also evidence of occupation by persons named therein. 

(Ibid). C 

(c) But whore it was proved that it was usual not to alter tho names of 
occupiers so long us tho land was in tho same family, it wa.s held that 
such books could not be admitted to prove jeisin or the names of 
occupiers. Doe v. Arkwright, 2 A. and E. 182n ; 5 0. and 575; 
Phip. Ev., 4th Ed., p. 333. D 

(12) Plans deposited by a Railway Company. 

(а) in connection with a proposed railway may be evidence on a question as 

- to the existence of a public road, to show that tho alleged road was 

not marked thereon, .4.-6?. v. Antrobus, 2 Ch. 188 ; Phip. Ev., 4th 
Ed„ p. 333 ; but see 7 C.L.R. 356 ; 10 C. 1024 ; 25 A. 90. E 

(б) The ground of tho decision in the former case was, that a local aiifchority 

with whom such plans were deposited was the statutory guardian of 
the public roads, and that tho plans were published for inspection and 
objection by those interested. {Ibid). P 

( 18 ) Admiralty Oharts. 

Judicial notice will be taken of tho geographical position and general names 
applied to districts in the admiralty oharts. Birrell v. Dryer, 9 
App. Oas. 345 ; Phip. Ev., 4th Ed., p. 350. 0 

(U) Engineer’s Report. 

An— — concerning scientific facts beyond living memory was received in evidence 
on proof that it was accepted as accurate among Engineers* JCast 
London By. v. Thatnes Conservators, 90L.T. 347 ; 68 J.P. Kep. 302 ; 
Phip. Ev„ 4th Ed„ p. dSl. H 
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Relevancy of 
Htatoment as to 
^ fact of p u b 1 i c 
nature contained 
in certain Acts or 
notifioations. 


37. When the Court has to form an opinion as to the existence 
of any fact of a public nature, any statement of it, 
made in a recital contained in any Act of Parlia- 
ment, or in any Act of the Governor-General of 
India in (Council, or of the Governors in Council 
of Mad ms or Bombay, or of the Lieutenant- 
Governor in Council of Bengal, or in a notification of the Govern- 
ment appearir)^ in the Gazette of India, or in the gazette of any 
Local Government, or in any printed paper purporting to be the 
Jjofidon Gazette or the Government Gazette of any cojony or posses- 
sion of the Queen, is a relevant facti. 


(Notes). 

1.— ** Statement., made in a recital contained In any Act 
(f Parliament, .is a relevant fact.** 

U) Principle of the section. 

Tbo principle r>n which recitals in Acts of Parliament, Ac., are admitted in 
evidence i*? the same on wliich the docunionts ineMtioned in Ss. 34, 35 
and 3G, supra, are admitted. See Pbip. hlv., 4bb Ed., p. 809 ; Tay. Kv., 
loth Ed., S. lOno, p. J19.3 : A. A. and W. 4th Ed., p. 259. I 


.(2) English Law. 

(a) Statutes, State papors, and other writings of a similar character will be 
admitted, under English Law, either as prinia facie or conclusive 
evide^ict; of the facts stated in them. See Tay. Ev., lObh Ed., S. IGGO, 
p. 1193 ; see also fir. Ev., S. 491. J 

(/^l Under the English Law, such papers will also be received as feu ie 

evidence of matters mentioned in them, though they bo mentioned by 
way of introductory recital. See Tay. Ev., 10th Ed,, S. 1660, p. 1193 ; 
see .also Lr. Ev., S. 491. K 

(c) 1’hus, recitals in public .statutes about the coininission of certain outrages, and 
recitals in a public proclamation offering a reward for the discovery of 
^ the perpetrators ot tho.se outrages were held admissible in evidence as 

bo the existence of those outrages. See /?. v. Sutton, 4 M. and S. 632; 
Phip. Ev., 4th Ed., p. 309 ; Tay. Ev., 10th Ed., S. 1660, p. 1193. L 

, {d) Tbu.s, also, the recital in the preamble of a public statute about a state of 
war was bold evidence of the exfctence of .such war. It. v. DeBeren- 
3 H. and S. 67 ; Tay. Ev., 10th Ed., S. 1660, p. 1193 ; Phip. lOv., 
4th Ed , p. 309. M 

(c) But such recitals, even in a public Act, are not conclusive evidence. See R. 
V. Greene, 6 A. and E. 548 ; Tay. Ev. lOlh Ed., S. 1660, p. 1193 ; Phip. 
Ev., 4th Ed., S. 309. N 

,(/) Thus, where the schedule of the Municipal Corporation Act described a place 
as an existing Borough, it was held that evidence was admissible to 
.show that the description in the schedule was not correct. (Ibid). O 
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i*—** Statement. , made in a recital contained in any Act 
of Parliament.. is a relevant tact.^^-^(Coiitinued), 

<3) Private Acts— English Law. 

(a) Looal or — are not any evidence of facts stated in thorn as against strangers, 
oven though such Acts may contain a clause requiring them to be 
judicially noticed. Brett v. Beales, M. and M. 421 ; Taylor v. Parry^ 
* 1 l\l. and (ir. 034 ; D. of Beaufort v. Smithy J9 L. J . Ex. 97 ; Cot$ell v, 

^ Chambers, 2] Beatr. 619 ; Mills v. May of Colchester , L.R. 2 C.P. 476 ; 

Polini v. Gray and Sturla v. Freccia^ 12 Ch. D. 411 ; Tay. Ev., 10th 
Ed., S. 1600. p. 1194 ; Phip. Ev., 4th Ed., p. 310. P 

(/;) Nor do they affect the public with a knowledge of their contents. Ballard 
v! Matjy 1 ]\r. and W. 520 ; 5 L.J. Ex. 207 ; Tay. Ev., 10th Ed., S. 1660, 
p. 1194 ; Phip. Ev,, 4th Ed., p. 310. Q 

(c) ‘‘But recitals in such Acts are receivable, inter alios, in peerage claims, if 
passdd when it was the practice for the evidence upon which they were 
founded to be approved by the Judges ; but not if passed afterwards. 
Wharton Peerage, 12 C. and F., p. 302 ; Polini v. Gray, 12 Ch. D. 
411 ; Shrewsbury peerage, 7 H.L.C. 13 ; Phip. Ev., 4th Ed., p. 313. R 

<4) Public and Private Act of Parliament— Difference— Indian and English Law. 

• The difference obtaining in English Eaw, as to the effect of a recital in a 
Public Act and in Private Act, is not noticed in this section. This 
section only requires that the fact recited in the Statute to bo one of a 
public nature. See A. A. and W., 4th Ed., p. 260. S 

^5) Calcutta Gazette and Gazette of India. 

The iwere admitted ovon before thepas.sing of this Act, under Act II of 1856, 

15 W.R. 25 (27)=7 B.L.R. 63. • T 

(6) Gazette of India— Evidence of notifications, etc., published in them. 

When, in any Regulation or Act, or in any rule having the force of law, it is 
directed that any order, notification, or other matter, shall be publish- 
ed ill the official Gazette of any Presidency or place, such order, 
notification, or other matter, should be deemed to be duly published in 
accordance with the requirements of the law, if it be published either in 
the Gazette in which it would have appeared hut for passing of this 
Act or in .the Gazette of India under the directions of the Governor- 
General of India in Council, See S. 1 of Act XXXI of 1863, U 

(7) Notice of dissolution of partnership— Calcutta Gazette— London Gai^tte— 
Difference. 

In matters of notices of dissolution of partnership the official Gazette in 
Calcutta is not the same sort of paper as the Ijondon Gazette in 
England. The Lonefon Gazette has not only a large and general circula- 
tion in the commercial world, but it is the usual and now almost the 
invariable mode of advertising now partnerships, dissolutions of partner- 
ship, b^ankruptcy, and in.solvency notices, and all that class of news. 

The, Calcutta Gazette, on the other hand, deals principally with official 
matters. It does indeed contain a number of advertisements of 
partnerships, insolvencies and the like, but not nearly the same 
amount of such information as the London Gazette ; and in the com- 
mercial world especially among the natives, its circulation is not nearly 
80 wide as that of London Gazette in England, 8 0. 678 (682—683). V 

3266.— 98 
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t Statement, .made in a recital contained in any Act 
of Parliament.. is a relevant fact.''— (Continued). 

(8) Goveriimeiit Gazette. 

The Government Gazette containing the advertisement of ealo, and a printed 
paper purporting to be the conditions of sale alluded to in the Gazette^ 
and issued from the Master’s Office in the name of the Master, were 
admitted in evidence to prove the actual conditions of * the deed of 
sale. W.R. (1804), 51 (63). r W 

I 

(9) Gazette— 'Bvidenoe against prisoner— Necessity for interpretation. 

(а) Although a prisoner has the undoubted right to have all or any part of a 

document u.sed in his trial translated or interpreted to him, yet, as 
these gazettes arc put in merely for the purpose *'of giving formal 
proof of au incontestable fact, it would not bo necessary to interpret 
them at length. 15 W.R. (GV.), 25 (27)-7 B.L.R. G3. X 

(б) It would be sufficient if the prisoner be made to understand w'hat the 

Gazettes were about, and for what purpose they were used. Per 
Norman, G. J., in 15 W.R. 25 (27) — 7 B L.R. G3. Y 

(10) Proof of commencement of hostilities- Gazette— Letter from Secretary of 
Government. 

(a) A Court is bound to take judicial notice of the commencement, continua- 

tion, and termination of hostilities between the British Crown 'and 
any other State ; and the Court has power to resort to appropriate 
books and documents of reference. 15 W. R. (Or), 25 (27) =*7 B.L.R. 
63. Z 

(b) A letter from the Secretary of the Government of the Punjab to the Secre- 

tary .'f the Government of India was admitted in evidence to prove the 
commencement and continuation of a war between the Government 

t . 

of India and certain Mahomedan fanatics on the frontier. 16 W.R. 
(Cr.),^.5 (27)-=7:B.L.R. G3. A 

(c) But, such a letter is not evidence of the fact.s mentioned in detail by the 

writer of the letter. Per Norman, C. J., in 15 W.R, (Cr.), 25 (27)~ 

*■ 7 B.L.R. an. B 

(11) GoTeFoment Gazette— Evidentiary value at Common Law. 

(a) The is at Common Law, evidence of various acts of states, (as) addresses 

received by the Crown, &o. R, v. Holt, 5 T.R, 436 (443) ; A.-O. v. 
Theahstone, 8 Price, 89; Tay. Ev., 10th Ed,, S. 1662, p, 1196 ; Phip, 
Ev., 4th Ed., p. 311. C 

^ (6) But, with regard to the actions of public officers, which have little or no 
relation to affairs of Government, the Gazette, unless specially made 
admissible by statute, cannot be received in evidence. R, v. Gardner, 
2 Camp. 6J8 ; Kirwan v. Cockhurn, 6 Esp. 283; R. v. Holt, 5 T.R. 
443; Tay. Ev., 10th Ed., S. 1662, p. 1195 ; Phip.»Ev.. 4th Ed., p. 811.11 
(o) Thus the Gazette was held inadmissible to prove the following* 
particulars : — 

(i) 1The appointment of an ofiicer ^to a commission* in the Army. B. v. 

Gardner, 2 Camp. 613. * K* 

(ii) A grant of land by the Sovereign to a subject. li, v* Holt, 6 T.R. 448. P' 

(iii) An order in Council for the division of a parish. Greenwood v. yfoodham, 

2 Moo. and R. 863 ; Tay. Ev., 10th Ed., 8. 1662 p. 1X96 ; Phip, Ev., 
4th £4v P* dll, a 
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Statement-^ made in a recital contained in any Act 
, of Parliament.. is a relevant tact.*’—(Coniin7Md). 

(12) Oasette— Dooumentary EYidenoe Act, 1868. 

The Gazette is readered by the Documentary Evidence Act, 1868, /ocic 

evidence of any proclamation, order, or regulation issued by the 
Sovereign, or by the Privy Council, or by any of the principal depart- 

* monts of the Government. See 31 and 32, Vic. Ch. 37, S. 2 ; Tay. Ev.,^ 

, 10th Ed.. S. 1662, f. 1195 ; Phip. Ev., 4th Ed., p. 311. ff 

(13) The Gazette is expressly rendered evidence of various public matters by 
particular Statutes. 

For a list of such Statutes in English Law, see Tay. Kv., 10th Ed., S. 1663 A-4, 
p. 1190 11-8 ; Phip. Ev., 4th Ed., p. 311. I 

(14) Gazette-- Evidence as notice- 

(а) The Gazette io common with other newspapers may be evidence of proving 

knowledge of facts advertised in them in the adversary. See Tay. Ev,, 
10th Ed.. S. 1065, p. HOG; Harratte v. \rist\ 9 B. and G. 712; Phip. 
Ev., 4th Ed., p. 312 ; Whart Ss. 671-676. J 

(б) But, it ia always desirable, and sometimes it is necessary, to furnish some 

evidence to show that the party sought to bo affected by the notice 
had read the Gazotto. Tay. Ev., 10th Ed., S. 1665, p. 1196; Phip. 
Ev.. 4th Ed., pp. 312 and 128. K 

(c) But, such proof of the party reading it need not bo produced if the case is 

governed by any special enactment. Boa Phip. Ev., 4th Ed., pp. 128 
and 312 ; Tay. Ev., 10th Ed., S. 1605, p. 1196. , L 

(d) This independent proof of knowledge may be furnishi^ by showing that the 

party attends a reading-room where the Gazette is circulated, or by 
showing that he poRBOssc.s knowledge of other matters ooutained in the 
same number of the Gazette, or that it is a publication which^t was his 
duty to read. Tay. Ev., 10th Ed., Ss. 1665 and 1666, pp. 1196 and 
1197 ; Phip. Ev., 4th Ed., p, 128 ; Whart Ss. 671—675. M 

(c) But, to show simply that the paper circulates in the neighbourhood of the 
place where the party resides is no proof of the knowledge of the party. 
(Ibid) ; Sorwich and Lowestoft Navig, Co. v. Theobald, M. and M. 
153. ^ N 

(/) “ Evidence may also be given, on behalf of the party sought to bo affected 
with the knowledge, by showing that such party was unable to read.** 
Phip. Ev., 4th Ed., p, 128. 0 

«! 

(15) Proof of Gazette. 

(а) “ The Gazette will be judicially noticed on its mere production ; but the 

entire paper and not a more cutting from it must be produced.** B. 

• V, Lorn, 16 Oox. 286 ; see also S. 67, infra ; Phip. Ev., 4th Ed., p. 312.P 

(б) Where a Gazette was made evidence of certain fact, if it ‘purported to be 

printed by the Queen’s printer or by the Queen’s authority * a Gazette 
purporting to bo printed otherwise was rejected." B . v. Wallam, 1 Oox, 
600 ; but see Tay. Ev., S. 16n ; Phip. Ev., 4th Ed., p. 312, g 



778 


Aot I of 1872 (INDIAN EVIDKNOB ACT). [SS. 37 ft 88 


Statement.. made in a recital contained In any Act 
of Parliament .. is a relevant tact.**— (Concluded). 

( 16 ) The following statemontB have been admitted in English Coupts on ppinciplee 
similap to those contained in this section. 

(а) Statf^tments and recitals of public matters contained in public Statutes. R. 

V. Suttoii. 4 M. and S. 58‘2 ; U. v. De Berenger, 3 M. and S. 67; Phip. 
Ev., 4th Ed., p. 309. * R 

(б) Such statements and recitals in Royal l^roclamation. (Ibid). < S 

(c) Such fitiitomontfi in speeches from the Crown. H. v. b'rancJdin^ 17 How. St. 

Tr. 636-638 ; Tay. Ev., lOth Ed., S. 1661, p. 1194 ; Phip. Ev., 4th Ed., 
p. 309. ^ T 

(d) Similar statements contained in addresses to the Crown from either House 

of Parliament. (Ibid). * U 

(c) Recitals in State papers. 'VhelhiSun v, CosHn/j^ 4 Esp. 266 ; Phip. Ev., 4th 
Ed., p. 309. Y 

(/) Recitals of diplomatic correspondence in State papers. R. v, Francldiit, 
17 How. St. Tr. at p. 638 ; Radcliffe v. Union Ins. Co., 7 Johns, 38 ; 
Talbot V. SeeinaUf 1 Cranch, 1, 37, 38 ; Phip. Ev., 4th Ed., p. 309. W 

((7) Statements in Parliamentary journals as to matters properly before (jither 
House. A.-O. V. Bradlaugh, 14 Q.B.D. 667 ; Jones v. Randall^ 1 Cowp. 
17 ; Root V. King, 17 Cowan, 613 ; Phip. Ev. , 4th Ed., p. 309. X 

(h) The abovo are only yrima facie and not conclusive evidence of the facts 
recited. H. v. Greene^ 6 A. and E. 648 ; Phip. Ev., 4th Ed., p. 310.Y 

N.B. — For additional notes on this section, see notes under S. 35, sw^ra. 

38. Whfen the Court hits to form an opinion as to a law of any 
, couhtry, any statement of such law contained in a 
statements as to book purporting to be printed or published under 
any law contained authority of the Government ^ of such country, 

and to contain any such law, and any report of a 
ruling of the Courts of such country contained in a book purporting 
to be a report of such rulings, is relevant. 

(Notes). 

l.—*^Any statement of such law contained in a book. .. .published under 
the authority of the Government, etc.** 

(1) Engllih Law. 

(a) ** Law being a science, under the law^of England, the existence and mean- 

ing of foreign laws may, and indeed must, be proved by calling pro- 
fessional or other official persons to give their opinion on the subject.” 
Tay. Ev., 10th Ed., Bs, 6, 9, 48, 1423 ; Phip. Ev., 4th Ed„ p. 359 ; 
Sussex Peerage, 11 C. and F. 85, 114 ; Wigm. Ev., 06 Ed., 8. 1962, 
pp. 2598 and 2599. ^ Z 

(b) But, the professional or official witness may refresh or confirm his re- 

collection of the law by reference to text books, decisions, Statutes, 
etc.” Tay. Ev„ lOth Ed., 8. 1423, p. 1028 ; Sussex Peerage, 11 O. 
and F» 114 ; Phip. Ev., 4tb Ed., p. 359. Jk 
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!.—*• Any statement of such taw contained in a book-, .^published under 
the authority of the Government, etc.^ ^--(Continued), 

(c) “ And, if such witness states that those works truly state the law, they 
may be read not as evidenoe per ae, but as part and parcel of his 
testimony.’’ Sussex Peerage, 11 0. and P. 114 ; Ld. Nelson v. Ld* 
Bridport, 8 Beav. 547 ; Tay. Ev., 10th Ed., S. 1423, p. 1028 ; Phip. 
Ev., 4th Ed., p. 359. B 

^ (d) “ When an expert, how^ever, vouches a foreign code, an English Court may 
construe it for itself.” Concha v. Murrietta, 40 Ch. D. 543 ; Bremer 
V. Freeman, 1 Deane, Ecc. R. 192; Tay. Ev., lOtb Ed., 8. 1423, 
p. 1028 ; Pliip. Ev., 4th Ed., p. 359. C 

(s) Where the evidouco of the export witness i.s oouflictiiig or obscure, the 
Court may examine and construe tho passages cited for itself in order 
to arrive at a satisfactory conclusion. Nelson v. Bridport, 8 Beav. 
627; ‘Bremer V. Freeman, 10 Moo. P. C. 30G ; Di Sora v. Phillips, 
10 H.L.C. G24 ; Concha v. Murrietta, 40 Ch. D, 543 ; Phip. Ev., 4th 
Ed., p. 359. D 

(2) Principle* of English Law. 

{a) “ It is perfectly clear that the proper mode of proving a foreign law is not 
by showing to the House the book of the law : for the House has no 
organs to know and to deal with the text of that law, and therefore 
requires the assistance of a lawyer who knows how to interpret it.” 
Per Lord Brougham, in Sussex Peerage case, 11 Cl. and P. 115 ; 
Wigin. Ev., 06 Ed., S. 1953, p. 2599. B 

\6) ** Tho mere contents of books might often mislead persons not familiar 
with the particular system of law.” Per Denman, L.C.J., in Baron 
dc Bode*s case, 8 Q.B. 265 ; Wigm. Ev., 05 Ed., S. 1958, p. 26S9 ; 
see also Whitley Stokes’ Anglo-Indian Codes, V^l. II, p. 829. P 

(c) “A MuusilT’s opinion on the state of the Scotch marriage-law, or the 
meaning of an article of the Code Napoleon, is perhaps not '^ery likely 
to bo correct.” See Whitley Stokes’ Anglo-Indian Codes, Vol. H, 
p. 829, G 

(3) English and Indian Law— Difference. 

Under this section book.s containing foreign laws may bo directly referred to 
by tho Court. But, according to the English Law, the laws usages 
and customs of foreign states can only be proved by callin^^ pro- 
fessional or official persons to give their opinions on the subject, ^ay. 
Ev., 10th Ed., S. 1423, p. 1027; Phip. Ev., 4th Ed., p. 359; 
Whitley Stokes’ Anglo-Indian Codes, Vol. II, p. 829 ; A. A. and W. 
Ev., 4th Ed., p. 261. H 

(4) Evidenoe of experts according to this Act. 

Even according to this Act the opinions of experts may be admitted to prove a 
point of foreign law. See S, 45, infra. I 

4 

(5) Proof of foreign law by experts '-Practice. 

Foreign law oan only be proved on oath, either orally or in some oases by 
affidavit, and not by the mere certificates of experts. Wilson v. W., 
(1903), P. 167 ; Phip. Ev., 4th Ed., p. 859. But see Be Oldenburgh, 

9 P.D. 234 ; Be Klingeman, 32 L.J.P. 16 ; Tay. Ev., S. 1764. J 
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I.—** Any statement of such taw contained in a book — pubiished under 
the authority of the Government, etc ** -^{Concluded). 

(6) PreviouB decislonB upon point of foreign law, whether authority. 

Previous decisions upon the same point of foreign law are not admiasible ; 
because, such decisions, being decisions on a question of fact, must be 
decided on evidence and not on authority. McCormick v. Qarnett^ 
5 D. M. and G. 278 ; Pbip. Ev., 4th Ed., p. 359. ‘ K 

. 

(7) Unauthorised translation of the Code Napoleon. ' 

“An is not a work to which reference can bo made under this section.” 

3 C.W.N. 014 (616) -26 C. 931. L 

(8) Presumption as to genuineness of books mentioned in this section. 

** The Court shall presume that maps or plans purporting to be made by the 
authority of Government wore so made, and are accurate ; but maps 
or plans made, for the purposes of any cause* must be proved to be 
accurate.” See S. 83, tufra. M 

(9) Laws of British India— Court shall take judicial notice. 

“The Court shall take judicial notice of all laws in British India and public 
Acts of Parliament, Ac.” See S. 67, infra. N 

(10) Presumption as to knowledge of law. 

(а) Just as private individuals are presumed to know the law of the land for 

their personal guidance, so Courts also are deemed to be acquainted to 
the law of the land, so as to be able to administer justice to the 
various litigants. Martiihdale y, b'aulkner, 2 C. B. 719.720; Best 
Ev., 9th Ed., S. 337, p. 297. 0 

i 

(б) It is not necessary to state a matter of law in pleadings. Steph. Plead., 

5th /^Id., p. 383 ; 1 Chit. Plead., 6th Ed., p. 216 ; Best Ev., 9th Ed., 
S. 337, p. 297 ; 0. VI, r. 2 of Act V of 1908 (C.P.O.). P 

(c) Although the Sovereign is presumed to know the law, yet it is competent 
for him to show, in certain cases, that grants made by him wore made 
under a mistake of law, Co. Litt. 99a ; Plowd. 502 ; 2 Blackst. Comm. 
348 ; R. V. Clarke^ 1 Freem. 172 ; Legal' s case, 10 Co. 109 ; BestEv., 9th 
Ed., S. 337, p. 297. Q 

(11) Statutory procedure for ascertainment of foreign law. 

' (o) “ By 22 and 23 Vio*. Ch. 63, a case may be stated for the opinion of a 

superior Court in any of Hia Majesty’s Dominions to ascertain the 
law of that part.*’ See Lord v. Colvin, 1 D. and S. 24 ; Login v. 
Princess ofCoorg, 30 Beav. 632 ; I Jur. O. S. 109 ; Phip. Ev., 4th Ed., 
p. 359. * R 

{5) ** By 24 aud 25 Vic. Ch. 11, a similar case may be stated for the opinion 
of a Court in any foreign state with which His Majesty may have 
entered into a convention for the ascertainment of such law,” Phip. 
Ev., 4th Ed., p. 369. ' 8 

“ This Act, however, is practically a dead letter, as no convention has 
ever been made in pursuance of it.” {Ibid), 

JV.jB.— F or further notes on this section, see notes under S. 45, infra* ' 



«. SOI 


781 


A.Ot I of 1872 (iNDfiLlA EVIDENCE AOT). 

How miich of a Statement is to be prooed. 

89. When any statement of which evidence is given forms part 
of a longer statement, or of a conversation or part 
of an isolated document, or is contained in a 
document which forms part of a book, or of a 
connected series of letters or papers, evidence shall 
be given of so much and no more of the statement, 
conversation, document, book, or series of letters 
or papers, as the Court considers necessary ^ in that particular case 
•to the full un(ierstanding of the nature and effect of the statement, 
and of the circumstances under which it was made. 

(Notes). 

Evidence shall be given of so much and no m ire of the statement, 

as the Court considers hecessary, " 

(1) Section explained. 

{a) “ When part of an act, declaration, conversation, or writing is given in 
evidence by one party, the whole on the same subject may be enquired 
* into by the other ; thus, when a letter is read, the answer may bo 

given, and when a detached act, doclaration, conversation, or writing 
is given in evidence, any other act, declaration, conversation, or 
writing which is necessary to make it understood may also be given in 
evidence.” Cal. C.C.P. (1872), S. 1864; Wigm. Ev., 05 Ed., S. 2113, 
p. 2859. T 

<{b) " Where either party introduces part of a document or a record, the opposite 
party may read so much of the balance as is relevant.” Oa. Code 
(1895), S. 5241 ; Wigm. Ev., 05 Ed., S. 2113, y. 2859. U 

.(c) “ When an admission is given in evidence, it is the right of the other party 
to have tlio whole admission and all the oonversation connected there- 
with.” Ga. Code (1895), S. 5196 ; Wigm. Ev.,05 Ed., 9. 211&* p. 2869.Y 
(d) The opponent using a pirty’s confessions “must not divide them; they 
must be taken entire.” La. Code Pr. (1894), S. 356; Wigm. Ev., 
05 Ed., S. 2113, p. 2359. W 

\e) " When part of an act, declaration, conversation, or writing is given in 
evidence by one party, the whole on the same subject may be enquired 
into by the other ; thus, when a letter is read, all other letters on the 
same subject between the same parties may he given ; and when a 
detached act, declaration, conversation, or writing is given in 
evidence, any other act, declaration or writing which is necessary to 
make it fully understood, or to explain the same, may be given in 
evidence.” Mont. C.P.C. (1896), S. 3130; Wigm. Ev., 06 Ed., 
S. 2113, p. 2860. X 

Principle of the section. 

“ TJie principle on which this section is based is that, it would not be just to 
take part of a conversation, letter, &c., .a8 evidence against a patty 
without givii^g to the party at the same time the benefit of the entire 
residue of what he said or wrote on the same occasion.” Pgr Abbott, 
O.J., in The Queen* e case, 2 B. and B. 297 ; Wigm. Ev.. 06 Ed., 
a* 2113, p, 2861. * Y 

. A 


What evidence 
be given when 
statement forms 
part of a conversa- 
tion, document, 
book, or series of 
letters or papers. 
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Evidence aha!! be given of ao much and no more of the statement^ 
....as the Court considers necessary, 6tc.^’—{Gontinued), 

(3) English law and practice. 

(a) ** When an admission is tendered against a party, he is entitled to have 
proved, as apart of hi& adversary’s case, so much of the whole state- 
ment, document or corro-spondenco containing, or referred to in, the 
admission, as is necessary to explain the admission, und although 
such other parts may be favouniMo to himself ; but the jury may 
attach dirfcreiic degrees of credit to the different parts.” rhijf . Kv., 
4th Ed., p. *212. Z 

{b) “ Any party may, at the trial of a cause, matter or issue, use in evidence 
any one or more of the answers or any part of an answer of the 
opposite party to interrogatories without putting in the others or the 
whole of such answer ; provided, always, that, in such a case, the 
Judge may look at the whole of the answers, .and if ho shall be of 
opinion that any others of tbcm aro so connected with tho.se put in 
that the last mentioned answers ought not to be used without them, 
ho may direct them to bo put in.” (0. 31, r. 24) ; Li/ell v. Kennedy^ 
27 Ch. D. 1, 15, 20 ; Phip. Ev., 4th Ed., p. 212. A 

(c) “ Distinct matier.s, however, though relevant to the case, cannot bo so 
introduced.’' Prince v. Saim^ 7 A. and E. 027 ; Davxei v. Moryan, 

1 Cr. and J. 587; Phip. Ev., 4th P.d., p. 212; Tay. Ev., Ss. 725- 
7.%, 738; Ros, N.P. 79, 182-183; Wigin. Ev , 06 Ed., S. 2113, 
p. 28G1. E 

(4) Limiti of the pule— English Law. 

(а) Three general corollaries may bo deduced from the principle on which this 

• section rests : — 

(i) No utterance irrelevant to the issue is receivable. 

% 

(ii) No more of the remainder of the utterance than concerns the same 

subject, and is explanatory of the first part, is receivable. 

* (iii) The reniaindrr thus received merely aids in the construction of 
the utterance as a whole, and is not in itself testimony. See* 
Wigm. Ev., 05 Ed., S. 2113, p. 28G0. C 

(б) The rule enacted in this section will not warrant the reading of distinct 

entries in an account book, or distinct paragraphs in a newspaper, 
unconnected with the particular entry or paragraph relied on by the 
a opponent. Catt y. Howard, S. Stark 3 ; Reeve v. Whitinore, 2 Dr. 

and Srn. 446 ; Darby v. Quseley, 25 L.J, Ex. 227 ; Tay. Ev., 10th Ed., 

S. 732, p. 527. IX 

(e) '*Nor will it render admissible bundles of proceedings in bankruptcy, 
entries in corporation books, or a series of copies of letters inserted m 
a letter book, merely because the adversary has read therefrom one 
or more papers, or entries, or letters." Sturge v. Buchariant 2 P. 

D. 673 ; Tay. Ev., 10 Ed., S. 732, p. 527. B 

{d) ‘*If the extracts put in expressly refer to other documents, tfieso may be 
read also; but the mere fact that the remaining portions of the 
papers or books may throw light on the*portions selected by the oppo- 
site party, will not be sufficient to warrant their admission. *’ Sturgs 
V. Buchamn, 2^P. and D. 678 ; Tay, Ev., 10th Ed,, S. 732, p. 528. F 
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Evidence shaii be given of so much and no more of the statement^ 
.•••as the Court considers necessary, &c.** ^{Continued). 

(e) ** The rule about rho whole being admissible must obviously mean that the 

additional conversation called for should be relevant to the matter in 
issue. All evidence is received under that qualification ; and, if not 
so restrained, might operate as a waiate of time ; other subjects might 
• be introduced having no connection with the subject-matter of the 
suit.” Per Covven, J., in Oarey v. Nicholso7t, 24 Wend. 350 (351); 

. Wigm. Ev., 05 Ed* S. 2113, p. 2860. Q 

(f) “Ten subjects may be talked about in one conversation. When one of 

the ten is the subject of litigation, it is not competent to put in 
e^Adence the conversation about the other nine/’ Per Grant, J., in 
AtJiertoib V. Defreeze, 120 Mich. 364; 88 N.W. 886; Wigm. Ev., 05 
Ed., S. 2113, p. 2860. • H 

(< 7 ) “There U an important limitation to the rule, in giving evidence of conver- 
sations or of oral statements and declarations. Tlio proof in such 
case is to l)o i-onhned to what was said upon or concerning those 
matters which aro made subjects of enquiry or investigation. Every 
remark or obsorvatiou made upon those topics is to be received as 
^ competent evidence, because they may essentially modify the charac- 

ter and purport of the whole conversation, and vitally affect w'hat 
might otherwise appear to be explicitly asserted or denied. But if, 
during the same interview between the witness and the party, other 
.subjects of conversation or discussion arc introduced, remote and dis- 
tinct from that which is the object of enquiry or investigation, it is 
obvious that whatever may be said concerning them can have no ten- 
dency to illustrate, vary or explain it. Everything pertaining to 
these additional and extraneous matters should therefore bo rejected 
as irrelevant and useless.” Per Mcrnck, J. in^vni v. Keyes, 11 Gray 
323 (325) ; Wigm. Ev., 05 Ed., S. 2113, p. 2861. 1 

(5) Evidentiary value of statements admissible under this section. * 

“There are cases where documents which are admissible are not proof of all 
the facts stated in them. Fur instance, if a notice to quit la given in 
evidence, and on its being road it appears that the landlord has drawn 
it up thus ; ‘ In consoquonco of your not having paid your rent for 
the last year and having ill-treated the farm, and allowed the promises 
to bo out of repair, I hereby give you notice to quit on such ardate,’ 
it is plain that a document may be admi.ssible and yet not proof of all 
the facts stated in it.” Per Wilde, B., in Milne v. Leisler, 7 H. andN. 
786 (803) ; Wigm. Ev., 05 Ed., S. 2113, p. 2860. J 

9 

(6) Conversation in which several distinct matters have been discussed. 

(a) ** If a portion of a conversation is relied on as an admission, the adverse 
party can give in evidence ordy so much of the same conversation 
^ as may explain or qualify the matter already before the Court.” Tay. 
Ev,, 10th Ed., S. 733, p. 628 ; Prince v. Samo, 7 L.J. Q.B. 123. K 

(5) “ Thus a witness who has acknowledged on cross-examination that he has 
heard the plaintiff admit on oath that bo had repeatedly been insol- 
^ vent, oitnnot be asked in re-examination whether the plaintiff had not, 

3265 99 
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Evidence shall he given of so much and no more of the statement^ 
— as the Court considers necessary ^ dtc.^^—iflonclvded)* 

on the same occasion, expressly stated that certain money was given 
to him, and not lent.” Prince v. Samo^ 7 L.J.Q.B. 128 ; Tay. Ev., 
10th Ed., S. 733, p. 528. L 


(7) Letters. , 

(a) ** With regard to letters, a party may yut in such as were written by his 
opponent, without producing those to which they were ansi^ers, or 
calling for their production. For, in such a case, the letters, to which 
those put ill were answers, are in the adversary’s hands, and he may 
produce them if he thinks them necessary to expli^m the transaction.’* 
Ld. Barrymore v. Taylor^ 1 Esp. 326 ; De Medina v. Owen, 3 C. and 
K. 77 ; Tay- Ev., 10th Ed.. ,8. 734, p. 528. M 

{b) “ This is the strict rule, but in practice if a party reads a letter from his 
opponent and is in possession of a copy of his own letter to which the 
opponent’s is an answer, he is expected to read both.” Dagleish v. 
Dodi, 5 G. and P. 238 ; Tay. Ev., 10th Ed., S. 731, p. 628. H 


(c) “ If a plaintiff puts in a letter by the defendant, on the back of which is 
something written by himself, the defendant is entitled to have the 
wholo read.” Dagleish v. Dodd, 5 G. and P. 238 ; Tay, Ev., 10th Ed., 
8. 734, p. 528. 0 


(d) “ Where a defendant laid before the Court several letters between himself 
and the plaintilT, he was allowed to read a reply of his own to the last 
letter of the plaintiff, it being considered as a part of an entire 
* correspondonoe.” Roe v. Day, 7 C. and P. 705 ; Tay. Ev,, 10th Ed., 
S. 734, p. 529. P 

(8) Police diary, use of--Right of accused person. 

(U) If the special diary is u.sed by the Court to contradict the police officer who 
made it, or by the police officer who made it, to refresh his memory, the 
accused person or his agent is in law entitled to see only the particular 
entry used and so much of the special diary as is in the opinion of 
the Court necessary in that particular matter to the full understanding 
of the particular entry so used, and no more. 19 A. 390 (405). Q 

^ (6) In such cases, the Court must be careful to see that the discretion entrusted 

to it in deciding what may or may not be seen by the accused or bis 
agent is not abused, remembering that the discretion is to be a judicial 
discretion, and is not to be influenced by a mere arbitrary fancy. 
19 A. 390(405). * R 

Judgments of Courts of Justice when relevant. 


40. The existence of any judgment, order or deci'ee which bylaw 
Previous judg- prevents any Court from taking cognizance of a 
hira Mcon^ suit or holding a trial, is a relevant fact when the 

trial. question is whether such Court ought to take 

cognizance of such suit or to hold such trial. 
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dCotaa). 

l.^GENERAL. 

j(l) Soope of the law eontained in Evidence Aet on Juddmente. 

(a) “ The cases, which the Evidence Aot provides for, are cases in which the 
judgment of a Court is in the nature of a law, aud creates the right 
• which it affirms to exist.” Steph, Introd., p. 141. 8 

• (6) “The subjocfc, its ordinarily dealt with, introduces into the law of evidence 

an attempt to distinguish between judgments in rent, and judgments 
in 2^^^'^onain or inter partes; the question of the effect of the pleas of 

f utrefois acquit and autrefois convict, which belongs to Criminal ProcCf 
ure ; the question of estoppels, which belongs rather to the law of 
pleading than to evidence ; and the question of the effect given to the 
judgments of foreign Courts of Justice, which would seem more properly 
to Ifclong to private intornational law.” Steph. Dig., 7th Ed., Note 
to Arts. 30-47, p. 185. T 

(c) Ss. 40 to 43 of the Kvidence Act deal with the subject of relevancy of judg- 
ments. G C. 171 (174). Per Mitler, J. U 

(2) Scope and construction of section. 

(a) S. 40 provides for the cases, where a suit is barred by virtue of the Civ. Pro. 

Code for the following reasons. Cun. Ev., 10th Kd., p. 182. Y 

(6) “ That a suit, in which the matter in issue is also directly and substantially 
in issue, has been previously instituted for the same relief between 
the same partie.s or those whom they represent and is pending in a 
Court of competent jurisdiction in British India, or in any Court of 
competent jurisdiction established by the Goveinor-fjeneral in Council 
beyond British India, <}r before Her Majesty in Council.” Cun. Ev., 
10th Ed., p. 182. • W 

(c) “ That the suit or matter m issue has been substantially in issue in a former 
suit botwecu the same parties or those under whom they claim, litigat- 
ing in the same title, in n Court of jurisdiction, competent to try such 
subsequent ,smt or the suit m which such issue has been raised, and 
has been heard and finally decided by such Court.” Cun. Ev., 
10th Ed., p. 182. X 

‘{d) “ That the relief sought forms part of a claim, for wliich the plaintiff omitted 
to sue in a former suit : or, was one of several remedies in respect of 
the same cause of action, for which the plaintiff, m a former suit, 
omitted, without the leave of the Court, to sue.” Cun. Ev., 10th Ed., 
p. 182. Y 

^e) “Under the first grouAd, an order admitting the plaint of a former suit 
would bo relevant ; under the second and third, the judgment.” Cnn. 
Ev., 10th Ed„ p. 183. Z 

(/) S, 40 was intended to include all cases in which the general law relating to 
• res judicata inter partes, as understood when Act VIII of 1859 was in 
force, applied. 10 B. 489 (443), A 

(<;) 8. 40 may, without unduly straining the language, be read as including 
judgments on material issues between the same parties or their repre- 
sentatives. (Ibid). B 
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(/() S. 40 dcaLs with estoppels, bat inauy judgments umy be evidouco inter 
l^arteSf which are not estoppels, and which are not admissible under 
S. 40. If such decisions are not admissible under 8. 13, Evidence Act, 
they arc not admissible either under any other section. 6 C.L.R. 
439 (441) = 6 C. 171, per Mitter, J. C 

(i) S. 40 provides that the existence of adjudgment, decree, or order, i.s a 
relevant fact, if it by law has the cflect of preventing any Cour« from 
taking cognisance of a suit, or holding a trial. 6 C. 171 (174). Per 
Mitter, J. D 

{j) A brings a suit against il for enhancement of rent. D Ai?ts up a mukarari 
patta in defence. A Court of competent, jurisdiction finds the patta to 
he genuine and dismisses thenuit. Altec the lapse of several years, B 
sells his right to C, and A then ejects the latter forcibly. Thereupon, 
C brings a suit against A to recover possession of the land covered by the 
mukarari pitta. A denies the mukarari right and alleges that B was a 
tenant at will. 

Before the Evidence Act was passed, the former judgment would have 
been conclusive evidence of BN mukarari. (J C. 171 (175-7). P^r 
Miner, J., referring to 1*2 B.L.R. 301 and 21 l.A. 283-1 0. 144. ’ E 

(A:) According to the law of evidence, as at present tidmimsterod in England, it 
would be equally considered conclusive and, if nob conclusive, at least 
as cogent, evidence, in the subsequent suit. (See Taylor on Evidence, 
8. 1407). G C. 171 (17G). Per Muter, J. W 

(1) Such a judgment is not ndevant under 8. 40, because its existence does not 
‘by law prevent the Court from taking cogoisanco of the second suit. 
In the second suit, it is the plaintiff who would seek to use it as 
relevant evidence, and it is apparent that he would not rely upon it to 
bar the cognisance of his own suit. G C. 171 (17G). Per Mitter, *7. G 

K 

{m) Supposing that the word “ trial ” in S. 40 refers not only to a criminal trial, 
but also to a trial of an issue in a civil suit, the judgment in question 
would not have boon relevant under this section before the present Pro- 
cedure Code (Act X of 1877), because, under S. 2 of Act VIII of 1859, it 
would not have prevented any Court from holding a trial of the issue as 
to the mukarari title^ in the second suit. 6 0. 171 (17G). Per Mitter, J.U. 

(a) Then again, suppose, 4n the second suit, the judgment in question was not 
produced at, or before, the trial, and evidence bearing upon this issue 
was allowed to be adduced. Then suppose at a later stage of the casor 
the plaintiff produced the judgment in question and satisfied the Court, 
that, in the exercise of its discretionary power, it ought to receive it. 
Under these circumstances, it would not be admissible under S. 40, as 
its existence would and could not at that stage of the case prevent the 
Court from holding a trial of the issue regarding B’s mukarari title. 

6 C. 171 (176-7). Per Mitter, J, , 1 

(0) The former judgment in such a case would, undoubtedly, bo admissible 
under 6. 40, and would have the effect of prohibiting the Court from 
trying the same issue a second time. 6 0. 171 (191) (F.B.); p$r 
Garth, CJ, I 
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(p) If a judgment is stripped of the peculiar character of authority given to it 
by S. 40 et ifeq.t all that it amounts to is this, that A and B were, on a 
particular day, before Z, who is a Judge and who formed a particular 
opinion on a subject as to which A and B were at issue. This makes 
it highly probable that X, a different Judge, should come to the same 
* conclusion upon a similar dispute between A and C. That the Legis- 
lature intended tc#give that sort of efficacy to the judgments of the 
Court is difficult to believe, even if the words otherwise suggested the 
construction which they do not. G C. 171 (185). Per Jackson^ J. K 

( 7 ) That, under Ss. 40 to 43, the Knglish law upon the subject of judgments has 
bften imperfectly enjicted and that, in order to give it its full scope, it 
is necessary to have recourse to Ss. 11 and 13, are erroneous supposi- 
tions. G C. 171 (189) (P.B.). Per Garth, C.J. L 

•(r) Thus, it Iras been coiisidoted, that S. 40 only makes former decrees admis- 
sible, when they have the effect of preventing a Court of justice from 
taking cognisance of a suit, that is, from dealing with a suit in its 
entirety, and that the words “holding a trial ” must necessarily refer 
to criminal proceedings only. G C. 171 (100). Per Garths C.J. M 
fs) This construction of S. 40 would confine ’ts operation very materially. 

* G C. 171 (190). Per Garth, C.J. N 

fC For cTcamnlo, in the case of a suit for throe years’ rent, if a former decree 
had decided against the claim as regards the first year’s rent only, the 
decree would by law be a bar to th(^ suit as regards that one year’s 
rent. But in the view which has been taken of the section, the decree, 
though a bar to the second suit jjro tanto, would not be admissible in 
ovideuce under tliat section ; because it would not prevent the Court 
from taking cognisance of the whole suit but only of a part of it. 
(3 C. 171 (190). Per Garth, CJ. ^ 0 

{7i) So again, if, in answer to a suit, some ground of defence were set up, which 
had been decided against the defendant in a former judgment between 
the same parties, that judgment although, undoubtedly, a legal bar to 
the defence set up, would not bo admissible under S. 40 ; because it 
would not prevent the Court from takiug cognisance of the suit, but 
only of a defence set up to it. G C. 171 (190). Per Garth, C.J. P 

(v) But, surely, it could never have been the intention of Iho Legislature to 
confine the effect of S. 40 in this way, to lot in as relevant evidence 
under that section one porcion of a class of judgments, which bperatc 
by law as estoppels, and ti leave another portion of the same class of 
judgmonis, which operate equally as estoppels, to be admissible as 


“ transaotious,” under some other section of the Act. 6 C. 171 (190). 
Per Garth, C.J. * Q 

(if) It is true that S. 40 might have been more clearly worded. G C. 171 (190). 

Per Garth, C.J. R 

■(a*) It has, in fact, much the same defect as S. 2 of Act VIII of 1859, which 
• was pointed out by the Privy Council in the case of 12 B.L.R. 304. 

G 0. 171 (190). Per Garth, C.J. S 


It was intended to include all judgments, which by law operate to prevent 
a Court, whether civil or criminal, from taking cognisance of a suit, 
or trying any particular issue. G C. 171 (190;. Per Garth, C‘e7. T 
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. («) In other words, S. 40 admits as ovidenoe all judgments inter parte&^ which 
would operate as res judicata in a second suit. 6 C. 171 (191). Per 
Oarih, G.J. See, also, Whitley Stokes, Vol. II, p. 880. U 

(aa) The words “ holding a trial ” are amply largo enough to admit of this 
construction ; and it is not because in some other Aqt the words 
“ holding a trial” may have been construed to refer tooriminal trial 
only, that wo ought to confine their meaning in the same wUy in 
8. 40 of tho Evidoiico Act. 6 G. 171 fl90-l). Per Garth, GJ. Y 

(bb) “ This section simply declares that, in cases in which the law of 
procedure, civil or oriininal, gives to a judgment or«ordor the effect of 
precluding tho Court from txkiug cognisance of or trying a subsequent 
cause, the O’cistence of the /adgmont or order shall bo a relevant 
fact.” Cun. Ev., llbh Ed., p. 111. , W 

(cc) The conditions under which a judgment or order has the above stated 
effect do not fall within tho province of tho law of evidence. Cun. 
Ev., llth Ed., p. 111. X 

(dd) And, therefore, the prosent section, is so worded as to put into effect 
whatever may bo tho existing law on “ res judicata.'' Cun. Ev,, lf)th 
Ed., p. 188. Y 

{ee) Where, in a subsequent suit, the question was, whether certain former 
judgments as to whether a person was or was not the heir of another 
were admissible in evidence, it was held that the judgments did not 
fall within the purview of S 40, Evidence Act. 1*2 A. 1 (9) (F.B.) Z 

(ff) S. 40* is inapplicable to a case, whore the Court, by which the judgment 
was given, could not have tried the second suit. Gun. Ev., llth Ed,, 
p. U1.' & 

In a former suit, it was decided that S was the nearest heir of B ; in a 
later one it was contended, by the defendant in both the lower Courts, 
that the judgment in the former suit could not be used as evidence in 
tho second suit, as the present plaintiffs wore no party to the former 
proceedings. Held, the judgment was not relevant under Ss. 40 to 42, 
Evidence Act. 6 C. 171 (F.B.). B 

(hh) Judgments and docrcos, which are either between the same parties aa those 
in a second suit oi; between those under whom they respectively claim 
— one of them being founded on an admission made by the father of 
the later defendants — are evidence so nearly conclusive as, when 
produced, to shift the burden of proof from tho plaintiffs to the 
defendants. 3 B. 3 (5 and 6). ^ 0 

[8) Bffeet of judgments in barring further proceedings not dealt with by section. 

“The sections as to judgments (40, 41) designedly omit to deal with the 
question of the effect of judgments in preventing further ^proceedings 
in regard of the same matter.” Bteph. In trod., p. 141. ]> 

(4) “Judgment,” meaning of. 

The word “ judgment ” in this portion oi the subjeot means any final judgmonti 
order, or decree of any Court. Steph. Dig.» 7th £d.» Act. 89, p. 51, B 
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(6) Judicial racoid oonclits of two parts. 

There are two portions in the record of a Court of justice — the substantive and 
the judicial. Best 9th Ed., 8. 590, p. 490. See, also, Phip. Ev., 
4th Ed., p. 373 and Tay. Bv., 10th Ed., S. 1C67, p. 1197. F 

(6) SubBtantivh portion, contents of. 

In its substantive part, thd Court records or attests its own proceedings and 
acts. Best Ev., 9th Ed., S. 690, p. 490. 0 

(7) Judicial portion, contents of. 

In its jadici%.l part, the Court expresses its judgment or opinion on the matter 
in dispute, and in forming that opinion, its duty is to have regard only 
to the evidence and arguments adduced before it by the parties to the 
proceedings, either of whom have generally a right of appeal. Best 
Ev., 9tli Ed., S. 590. p. 490. H 

(8) General principle of section. 

(а) The general principle is that the iiiei-d existence of a judgment, its date 

. and its legal consequences are conclusively proved, as against all the 
, world, by the production of the record, or the proof of an examined 

copy, (for, a judgment being a public transaction of a solemn character, 
must be presumed to bo faithfully recorded), out that it furnishes no 
proof whatever of collateral facts, oven though, as between the parties 
to such judgment themselves, such facts must have been proved.” Tay. 
Ev., 10th Ed., 8. 1(>67, pp. 1197-8. See, also, 9 C.W.N. 402(410). See, 
also, Phip. Ev., 4th Ed., p. 378, cited infra. 1 

» 

(б) “ Every judgment is conclusive evideocc for or against all persons, (whether 

parties, privies, or strangers) of its own oxisf^nce, date and legal 
effect, as distinguished from the accuracy of the decision rendered.” 
Phip. Ev., 4th Ed., p. 373* J 

(c) **A11 judgments whatever are conclusive proof as against all persons of the 

existence of that state of things which they actually effect, when the 
existence of the state of things ho effected is a fact in issue or is 
deemed to bo relevant to the issue.” Stoph. Dig., 7th Ed., Art. 40, 
p. 51. K 

(d) “If an action be brought, and the merits of the question be discussed 

between the parties, and a final judgment obtained by either, the 
parties are concluded, and cannot canvass the same question again in 
another action, though, perhaps some objection or argument might 
have been urged Ufftjn the first trial which would have led to a 
different judgment. After a recovery by process of law, there must be 
an end of litigation ; if it were otherwise, there would bo no security 
for any person.” Per Lord Kenyon^ C,J., Field Ev., 6th Ed., p. 176. L 

' 9 ) «« Jttd^eDtB conclusive of their existence,” meaning of. 

(a) The meaning of the proposition, “ every judgment is conclusive of its own 
existence,” is that the law attributes unerring verity to the substantive, 
as distinguished from the judicial, portions of the judgment. Phip. 
Ev., 4th Ed., p, 373. If 
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(6) “The law attributes unerring verity to the substantivo portion; it will 
neither allow the record to be contradicted in these respects, not the 
facts, thus roQorded or attested, to be proved in any other way than by 
the production of the record itself, or by copies shown to be taken in 

the piesGiibod iiiannor.” Best. Kv., 9th Ed., S. 590, p. 490. N 

« 

(10) Examples. * 

(a) Amongst the instances which Taylor in his Evidence cites is a judgment 
recovered ag.uiist a surety. 9 C.W.N. 402 (410). 0 

(5) Such a judgment would, in an action bv tho surety .'fgiiinst the principal 
debtor, show the amount which the surety had been compelled to pay 
for the principal debtor, and,* in a footnote, tho remark is made that 
the judgment furnishes no proof that the plaintiff was legally liable to 
pay that amount, owing to the principal’s default. 9 O.W.N. 402 
(iio,. P 

(61) Similar principles me applicable to other cases, whore the party has a 
remedy over, as for contribution, or the like. 9 C.W.N. 402 (410)i 
citing Taylor. ^ Q 

(c) Where a person has been tried and a(',quittcd of a crime against another 
and subsequently sues the latter for malicious prosecution, tho record 
of the previous criminal trial is conclusive evidence of the former’s 
acquittal. But it is no evidence of the acquitted person’s innocence or 
of tho prosecutor in the former proceeding being the prosecutor, or 
^ that the prosecutor was inspired by malice. Pbip. Ev., 4th Ed., p. 373, 
referring to herjatt v. Toll^rvey, 14 East 302 and Purcell v. Mactia- 
maroi 9 East 3G1. See, also, Stepb. Dig., 7th Ed., Art. 40, p. 52, 
referring to Caddy v. Barlow, I Man and Hy. 277 and Tay. Ev., 10th 
Ed., S. 1667, p. 1198. R 

>(d) Whore a matter is sued for the negligence of his servants, the verdict 
against him is conclusive proof in an action by the master against 
tho servants of the amount of the damages recovered against tho 
master; but it is not even admissible as evidence of the servant’s 
negligence. Green v. New River Co., 4 T.R. 500; Phip. Ev., 4tii Ed., 

^ p. .373 ; Steph. Dig., Tth Ed., Art. 40, p. 52 and Tay. Bv., 10th Ed., 

S. 1067, p. 1198. 8 

■(e) Where a surety sues the principal debtor, a judgment by a creditor against 
the surety is proof of the amount that the surety was compelled to 
pay, but not of his liability to pay. it. King v. Norman, 4 C.B. 884 
and Voutiq, re Kitchin, 17 Ch. D. 668 ; Phip. Ev., 4th Ed., 

p. 373 ; Tar. Ev., 10th Ed., S. 1667, p. 1198. T 

t(f) A surety pleaded that tho creditor had received money from j;he debtor in 
discharge of his claim ; to rebut this defence, the creditor was permit- 
ted to show the existence of a judgment obtained against himself by 
the assignees of the principal, whereby such moneys were recovered 
back. Pritchard v. Hitchcock, 4 M. and G. 1C5 ; Phip. Ev., 4th Ed., 
p. 37.3 ; Tay. Ev., 10th Ed., S. 1667, p. 1198. U 
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{g) Judgments are relevant in this oonneotion when adduced in evidence to 
^ contradict a witness. Wat^n v. Little, 6 H. and N. 472 ; Phip. Kv., 
4th KdL, p. 373. See^ also, Tay. Ev., 10th Ed., 8. 1666, p. 1199. Y 

((h) A had sworn that her son B vras born on the 16th of March, i.e., 6ve days 
after her marriage. To contradict her evidence, an affiliation order of 
* deceased justices, stating that A swore that B was bom on March 8, 
, was admitted in ^>vidence, but not to prove the bastardy or date of 

birth. Watson v. Little, 5 H. and N. 472; Phip. Ev., 4th Ed., 
p. 374. See, also, Tay. 8. 1668. W 

i(i) On thcw trial of a receiver of stolen goods, the evidence of the thief that be 
had committed the theft was permitted to be discredited by the record 
of his acquittal, /i. M*Cue, Jebb. C.R.C. 120 ; Phip. Ev., 4th 
Ed., ^p. 374, 399. See, also, Tay. Ev., lOth Ed., S. 1693, p. 1222. X 

'(;) Judgments are relevant as constituting a link of title or an act of owner- 
ship. Brew V, Haren, I.R. 11 O.L. 198 ; Phip. Ev., 4th Ed., p. 374 ; 
Tay. S. 1693, p. 1222. Y 

.(A) Judgments are also relevant as explaining the character in which the 
• parties, sue, defend, or hold property. Davies v. Lowndes^ 6 M. and 

Gr. 520 and Lyell v. Kennedy, 14 Ap. Gas. 437 ; Phip. Ev., 4th Ed., 
p. 374 ; Tay. S. 1668, pp. 1199, 1200. % 

\l) Judgments are also relevant, when they are adduced in evidence as 
influencing conduct. Thomas v. Russell, 9 Exch. 764; Phip. Ev., 
4lh Ed., 374. A 

• 

(w) Where a person obtained probate of the will of another (which he had 
forged) and sued a third person for a debt dug to tbc testator, the 
probate was held to lie conclusive evidence, till revoked, that he was 
the executor of the testator. Allen v. Dundas, 3 T.R. 126 ; Phip. Ev., 
4th Ed., p. 379; Tay. Ev., 10th Ed., 8. 1676, p. 1207 and Steph. 
Dig., 7th Ed., Art. 40, p. 62. B 

(h) But, though the probate may conclusively prove the f itl© of the executor, 
till the probate decree stands, any person, not a party to the probate 
proceedings who could not have intervened in that suit, can sue to 
^ revoke the probate on the ground that the will, for which probate was 

decreed, was a forgery. Young v, Holloway, (1896), P. 87 ; Ta^. Ev., 
10th Ed., S, 1676, p, 1207. C 

•(o) On the question whether a ship-owner is entitled to recover as for a loss by 
capture against an .underwriter, a judgment of a competent French 
prize Court, condemning the ship and cargo as prize, is conclusive 
evidence that the ship and cargo were lost to the ship-owner by capture. 
Qeyer v. Aguilar, 7 T.R. 681 ; Steph. Dig., 7th Ed., Art. 40, p, 62 ; 
Phip. Ev., 4th Ed., p. 379 ahd Tay. Ev., 10th Ed., 8. 1676, p. 1206.D 

« 

^{p) Where A is deprived of his living by the sentence of an ecclesiastical Court, 
the sentence is conclusive proof of the act of deprivation in all caseSb 
Philips V. Bury, 2 T.R. ^6, 851 ; Steph. Dig., 7th Ed., Art. 40, 
p. 62 ; Tay. Ev., 10th Ed., 8. 1676, p. 1206. B 

3266 100 
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(g) Where A and B are divorced a vinculo matrimonii by a sentence of the 
Divorce Court, the sentence is oonolusive proof of the divorce in all 
cases. Needham v. Bremner, L.R. 1 C.P. 583 ; Steph. Dig., 7th Ed., 
Art. 40, p. ; Tay. Ev., 10th Ed.. S. 1675, p. 1206. F 

(r) Wherever a question at issue is concluded by a previous judgment between 
the same parties, that judgment is relevant. Cun. h!v., 11th Ed., 
pp. 111-2. ' ^ G 

(11) Proof of existence of Judgment. 

“The existence of the judgment effecting the state of things it actually effects 
may be proved in the manner proscribed by the^rules laid down in 
Part 11 “ On Proof.” Steph. Dig., 7th Ed,, Art. 40, p. 52. H 

I 

(12) Judgments iitter altos — Admissibility. 

(а) “ Judgments inter alios are admissible as evidence, whore the record is matter 

of inducement, or merely introductory to other evidence.” Tay. Ev., 
10th Ed.. S. 1668, p. 1198. I 

(б) In order to discredit a witness, by showing that he gave a different testi- 

mony in a previous trial, the former judgment will, (though the parties 
to It were strangers to the subsequent suit), be admissible for the 
purposes of laying the foundation for the evidence of the previous 
statements. Clarges v. Sherwin, 12 Mod. 343 ; Foster v. Shaut, 
7 Serg. and R. 103 (Am.) ; Tay. Ev., 10th Ed., S. 1668, pp. 1198-9, J 

(c) On a charge of perjury committed on the trial of an action in the High Court, 

the produeticu by the oflicer of the filed copy of the writ and of 
the pleadings will sufficiently prove the existence of the action. Tay, 
Ev., :^pth Ed., S. 1668, p. 1199, referring to R, v. Scott, 2 Q.B.D. 416. 
See, also, Phip. Kv., 4th Ed,, p. 615. K 

(d) Where a person is charged with aiding the escape of a felon from jail, the 

production of tho record of conviction from the proper custody will bo 
conclusive evidence that the prisoner was convicted of the crime men- 
tioned in it. R. v. Shaie, R. and R. 526 ; Tay. Ev., 10th Ed., S. 1668, 
p. 1199. L 

(e) Whore a .sheriff was sued for neglect in regard to an execution, it wao^usual 

• to give in evidence judgments against third persons, to show the 

character in which the plaintiff claimed, and the amount of damage 
he bad sustained . Davies v. Loiandes,! Bing. N.O. 607 and Adams v. 
Batch, 5 Greonl. 188 (Am,) ; Tay. Ev., 10th Ed,, S, 1668, p. 1199. M 

(/) In an action by A against the sheriff *for trespass to his goods, the latter 
may adduce in evidence a judgment against B, and show that bo 
seized the goods by virtue of a fieri facias upon that judgment, and 
that the goods belonged to B. Tay. Ev., 10th Ed., S. 1668, p. 1199.H 

(g) A record constituting one of the muniments of a person’s *ti tie to land 
or goods,- -as where a deed was made under a decree in Chancery, or 
where goods were purchased at a sale made by a sheriff upon an execu- 
tion->may be tendered in evidence against a person who is a stranger 
to it. Tay. Ev., lOth Ea., S. 1668, p. 1199. a 
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(h) In an action to recover lands, a decree in a suit between the defendant’^ 

^ father, and other persons unconnected with the plaintiff, which 
directed the defendant's father to be let into poBsession of the estate as 
his own property, was held to be admissible, not as proof of any of the 
facts therein stated, but to explain in what character the father, through 
« whom defendant claimed, had taken possession of the estate. Davies 
V. Lowndes, 12 Ii.J.C.P. 606 ; see Tay. Kv., 10th Ed., S. 16G8, p. 1200. 
* See, also, Phip. Ev,, 4th Ed., p. 289. See, also, 11 C. 745 (747), per 

Cunningham, J. P 

(13) Admissibility of judgments for protection of Magistrates. 

(а) “ Adjudications are souiotinies tendered in evidence for the purpose of 

protecting the Magistrates who pronounced them, and the officers who 
enforced them, against an action of trespass.” Tay. Ev., 10th Ed., 
S. ]GG9, p. 1200. Sea Phip. Ev., 4th Ed., p. 374. Q 

(б) “ Here the rule of law is that, if the adjudication, when read in connection 

with the other proceedings, shows, either expressly or by fair and 
necessary iiiforcnco, that a judicial authority pronouncing it had 
jurisdiction over the subject-matter, it will furnish conclusive evidence 
, of the tiuth of the facts stated in it, oven if those facts are necessary 

to give such authority jurisdiction.” Tay. Ev., 10th Pld., S. 1669, 
p. 1200. R 

(c) “ Or, perhap.s, the doctrine may be more correctly stated as being that the 

production of the judgment, and of the proceedings on which it is 
founded, will bo a bar to all enquiry respecting the truth or falsehood 
of those facts on the question which must have been in controversy 
before the adjudicating tribunal which are stated in it, and will 
conclusively establish the immunity ot every^person who has acted 
judicially with regard to such matters." Tay. Ev., lOih Ed., S. 1G69, 

p. 1200, referring to Aldridge v. Haines. See, also, Phip. Ev., p. 374.S 

• 

(d) “ The protection thus given does not extend to case.s where a Judge, either 

wilfully, or under a mistake, not of fact but of law, acts wholly with- 
out jurisdiction.” Anderson v. Gorrie, 71 L.T. 382 (C.A.) ; Houlden 
V. Smith, 19 L.J.Q.B. 170; Calder v. Halket, 3 Moo. P.O.C. 28 ; Tay. 
Ev., 10th Ed., S. 1669, p. 1200. See, also, Phip. Ev., p. 374. T 

{e) ** But such doctrine is best illustrated by, and is usually applied tew case.s 
in which justices of the peace are sued by parties who imagine 
themselves wronged by a conviction or order.” Tay. Ev., 10th Ed., 
S, 1668, p. 1200. U 

(/) The rule only protects jultices and others acting in a judicial enquiry. Tay^ 
Ev., 10th Ed., S. 1672, p. 1202 ; Phip. Ev., 4th Ed., p. 374. Y 

(jy) “ In an action of trespass against Magistrates for issuing a warrant of 
distress to enforce payment of a rate, they have no defence should the 
« rate prove invalid ; for the rate must be good in order to give them 
jurisdiction, but they cannot themselves give judicially any conclusive 
decision as to its validity, and consequently their warrant is not any^ 
still less conclusive, evidence, of any fact on which the validity of the 
rate depends.” Tay. Ev., 10th Ed., S. 1672, p. 1202. Yf 
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;(14) AdmiiilblUty of Jadgmeatt for oonoluding opponent upon fneti determined. 

(а) ” A judgment is often, tendered in evidence, not merely to prove its existence 

and legal consequences, or to protect the party who pronounced it 
against legal proceedings, but also to conclude an opponent upon the 
facts determined.** Tay. Ev., 10th Ed., S. 1673, p. 1203. X 

(б) '* For this purpose, the rules which govern its effect will var3^ according to 

the nature of the judgment.” Tay*. Ev., 10th Ed., 8. 1673, p. 1203, Y 

(c) If it be a judgment iir rem, it will bind all persons whomsoever; and this 
was probably so under the old practice of pleading even though it had 
not been pleaded.” Tay. Ev., 10th Ed., S. 1673, p^. 1203, referring to 
Ilannafdrd v, liunn, 2 G. and P. 165, etc, Z 

{d) “If it be a judgment infer jt will, generally, bind only parties and 

privies to it ; and, as against them, it was not, even under the old 
practice, regarded as absolutely conclusive, unless it was specially 
pleaded as estoppel.** Tay. Ev., 10th Ed., S. 1673, p. 1203. A 

(c) “ Whore the point could have been taken on the pleadings, a judgment, 
whether in rem or inter paries, must, in order lo act as an estoppel, 
be a judgment of a Court of competent jurisdiction ; therefore, a judg- 
ment of a Court, on a matter beyond its jurisdiction, binds neither 
strangers nor parties or privies.” Tay. Ev., 10th Ed., S. 1673, p. 1203, 
referring to 'I'oronto Ry, Co, v. Corporation of Torontoy (A.C.) 8011. 
See, also, Phip. Ev., 4th Ed., p. 389. B 

2,-.8TATUT0RY provisions ON SUBJECT-MATTER OF 

SECTION. 

t(l) statutory provliions bearing on subjeot-matter of section. 

(1) Civ. Pro. Cede, 1882, Ss. 12, 13, 14, 43, corresponding to Ss. 10, 11, 13 and 
O. 2, r. 2 of Act V of 1908, respectively ; 

(SJ) Crim. Pro. Code, 1098, Ss. 403 and 611 ; and 

(3) Act I of 1880 (Bombay Khoti Settlement), S. 17. C 

<(2) Ss. 13 and 14, C.P.C., 1882, or Ss. 11 and 13, C.P.C., 1908. 

(a) No Court shall try any suit or issue in which the matter directly and sub- 
stantially in issue has been directly and substantially in issue in a 
former suit between the same parties, or between parties under whom 
« they or any of them claim, litigating under the same title, in a Court 

competent to try such subsequent suit or the suit in which such issue 
has been subsequently raised, and has been heard and finally decided 
by such Court. 

Explanation J.— The expression “ former V»uit ** shall denote a suit which has 
been decided prior to the suit in question, whether or not it was insti- 
tuted prior thereto. 

Explanation //.— For the purposes of this section, the competence of a Court 
shall be determined irrespective of any provisions as to a right of appeal 
froin the decision of such Court. 

Explanation JIJ.*-The matter above referred to must in the former suit have 
been alleged by one party and either denied or admitted, expresdy or 
impliedly, by the other. 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OP 
SECTION — {Continued). 

Eixplanation IV,^knj matter which might and ought to have been made 
ground of defence or attack in Buoh former suit ehall be deemed to 
have been a matter directly and substantially in issue in such suit. 

JdxpUnation r.^Any relief claimed in the plaint, which is not expressly 
granted by the dforee shall, for the purposes of this section, be 
* deemed to have been refused. 

Explanation VL -Where persons litigate hona fide in respect of a public right 
or of a private right claimed in common for themselves and others, 
all persons interested in such right shall, for the purposes of 
this section, be deemed to claim under the persons so litigating. 

(6) “ In the Code of Civil ProceSure, Ss. 13 and 14, it is laid down generally 
that *8uit8, which have been already heard and finally determined, 
shall nob he heard again,” Mark. Ev., pp. 36-7. D 

(3) Judgment relied on as bar admissible. 

When, therefore, it is contended that on this ground a trial is barred, of 
course, the judgment which is relied on to prove this must be 
* admissible. It is the only evidence which can be procured.” Mark. 

Ev.,p. 37.. B 


A. —Res Judicata. 

(1) ‘ Res Judioata '—Nature. 

The principle of res judicata isimple enough in its statement, is one that seems 
to present considerable difficulty in its application. 11 B.H.C.R. 224 
(228). Per WesU J. * ^ 

9 

(2) * Res Judioata,’ whether rule of procedure or evidence- 

(а) The plea of res judicata, as a bar to an action, belongs to the province of 

adjective law, ad litis ordinationem, but difference of opinion prevails 
among jurists as to whether the rule belongs to the domain of 
procedure or constitutes a rule of the law of evidence as furnishing a 
ground of estoppel. 8 A. 324 (-331). Per Mahmood, J. 0 

(б) In England, and also in America, the rule is usually dealt with as 

belonging to the law of evidence, for, there judgments in personam, 
which operate as res judicata, are as often treated as falling under the 
category of estoppels by record. 8 A. 824 (332). Per Mahmood, J • H 

(c) Sir Fits James Stephen, the distinguished jurist who framed the Indian 

Evidence Act, and, whose views have been accepted by the Indian 
Legislature in framing this section ot tbo Aot, adopted, what seems to 
bo, the only logical and juristic classification by treating the rule of 
res judicata, as falling beyond the proper region of the law of evidence, 
and as appertaining to procedure properly so called. 8 A. 824 (382). I 

(d) The Bubjeot of res judicata, treated by English text books as a branch of the 

law of ovidenoe, on which such prolonged controversy has raged, belongs 
properly to procedure, and is now, so far as Indian Courts are 
concerned, regulftted by the provisions of Code of Civil Procedure. 
Cun. Ev., 10th Ed., p. 183. J 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OP 
SECTION —‘(Continued ) . 

A.— Res Judicata— {Continued). 

( 0 ) Whether a Ruitor ought ever to be permitted to re<opeu a question once 
decided between him and the defendant, and if bo, by what rcstriotions 
his right to do should be limited, are questions of policy which, on 
account of the intricacy and confusion in which the subject is 
enveloped, have never yc3t, probably, received sufficient consideration. 
Cun, Ev., 10th J^d., p. 183. K 

(/) The subject, however, does not in any proper sense fall within the domain 
of the law of evidence, whose province it is merely tt provide the means 
by which litigants may prove any right to which they may be legally 
entitled. Cun. Ev., 10th Ed*., p, 183. L 

<3) Comparison between res Judicata and estoppel. 

(a) That the effect of the plea of res judicata may, in the result, operate like 
an estoppel, by preventing a party to a litigation from denying the 
accuracy of the former adjudication, cannot be doubted. 8 A. 324 
(332). M 

{b) But hero the similarity between the two rules virtually ondR ; and, 'it is 
equally clear that the ratio upon which the doctrine of estoppel, 
properly so called, rests, is distinguishable from that upon which the 
plea of res judicata is founded. 8 A. 324 (332). N 

(c) The essential features of estoppel are tho.so which have found formulation in 
S. 115 of the Act, the provisions of which proceed upon the doctrine of 
* equity (upon which S. 41 of the Transfer of Property Act is also based) 
that he who by bis declaration, act, or omission has induced another to 
alter 'nis xiositiori, shall not he allowed to turn round and take 
advantage of such alteration of that other’s position. 8 A. 324 (332).0 

(5) To raise an estoppel not only must the former suit have been between the 
same parties as the latter, it must also have raised the same issues. 

1 C.L.J. 594 (600)-9 G.W.N. 938 (P.C.). P 

(^1) A judgment on the trial of an action operates as an estoppel between the 
parties when bringing a subsequent action, though such a judgment 
might bo reversed in appeal. Huntly v. OasKell, (1905), 2 Ch. G56, C.A. 

• See “Annual Practice,” 1908, Vol. II, p. 392. Q 

(e) The law as to estoppel by a judgment is stated in S. G of Act XII of 1879 
and S. 13 of Act xiv of 1882. 16 C. 173 (182) (P.C). R 

{/) It is, that the matter must have been'direotly and substantially in issue in 
the former suit, and have been heard and finally decided. 16 C. 173 
(182)(P.C.). 8 

{g) In order to see what was in issue in a suit, or what has been heard and 
decided, the judgment must be looked at 16 G. 173 (18^ (P-C). T 

(h) All the other rules to be found in Oh. VllI of the Evidence Act, relating to 
the estoppel of tenant, or of acceptors of bills of exchange, bailees or 
licensees, proceed upon the same fundamental principles. 8 A. 324 
(832). U 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OP 
SECTION — {Continued). 

A.— Res Judicata-~(Continued). 

(t) On the other hand, the rule of res judicata does not owe its origin to any 
such principle, but is founded on the maxim nemo debet bis vexari pro 
, iina et eadem causa — a maxim which is itself an outcome of the wider 

maxim interest reipublicae ut sit finis ixtium, 8 A. 321 (332). Y 

» 

• 

(j) The principle of esioppel, as already said, proceeds upon different grounds, 
and the framers of the Indian Codes of procedure acted upon correct 
juristic classification in dealing with the subject of res judicata as 
appertaining to the province of procedure properly so called. 8 A. 
324 (332). W 

• 

(A) Perhaps the shortest way to describe the difference, between the plea of res 
judicata and an estoppel, is to say that whilst the former prohibits the 
Court from entering into an enquiry at all as to a matter already 
adjudicated upon, the latter prohibits a party, after the enquiry has 
already been entered upon, from proving anything, which would 
contradict his own previous declaration or acts, to the prejudice of 
another party, who, relying upon those declarations or acts, altered 
his position. 8 A. 324 (332-3). X 

(1) In other words, res judicata prohibits an enquiry in limine^ whilst an estop- 
pel IS only a piece of evidence. 8 A. 324 (333). Y 

(w) Further the theory of res judicata is to presume by a conclusive presump- 
fion that the former adjudication declared the truth, whilst “an 
estoppel,” to use the words of Lord Coke, “ is, where a man is 

concluded by his own act or acceptance to say the truth,” which 

means, ho is not allowed, in contradiction of%iis former self, to prove 
what ho now choses to call the truth. 8 A. 324 (333). Z 

(n) Thus, the pica of res judicata proceeds upon grounds of public policy 
properly ho called, whilst an estoppel is simply the application of equit* 
able principles between man and man — two individual parties to a 
litigation. 8 A. 321 (333). A 

(3-A) Consent judgment an estoppel. 

A judgment by consent acta as an estoppel. lie S. American and (1896) 

1 Gh. 87. See “ Annual Practice,” 1908, Vol. II, p. 390. B 

(4) Foundation and object of doctrine of ' res Judicata.’ 

(a) The maxim of the law* upon which the doctrine of res judicata rests is 
“ nemo debet bis vexari pro una eadem causa ” (no man shall be twice 
tried for one and the same cause). The leading case is that of the 
Duchess of Kingston^ 2 Smith L,C. 680. C 

^(6j*The principles are two in number — the one, public policy, that it is in the 
interest of the State that there should be an end of litigation ; and the 
other, the hardship on the individual that he should be vexed twice for 
the same cause. 24 A. 112 (116, 116). See, also, 20 B. 86 (91), referring 
.to Lochyer v. Ferryman^ L.R. 2 App. Gas. 619 (630) and 14 B. 31 (86). D 



79B Act ( of 1872 (indian bvidbnck act). [S. (0< 

2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OF 
SECTION — {Continued), 

.A.— Rca Judicata— 

(c) The prmciple of res judicata applies to prevent parties raising a second 

time, in the same suit, or in the same execution-proceedings, an issue 
which, in that suit or in execution-proceedings in the suit, had been 
previously determined." 24 A. 13^ (141) E 

I) 

(d) The doctrine aims against superfluous suits. 16 M.L.J. 526 (526) = 2 

M.L.T. 40 ; see, also, 9 C.L.R. 474 (478). F 

(e) To constitute a rss judicata^ the issue must have beei^ heard and finally 

decided. 104 P.R. 1883 ; 2 W.R. 79 (80). Ch 

(/j A judgment to have the authority* or even the name of res judicata^ must 
be a definitive judgment of oondemnation or. dismissal. 11 A. 148^ 
(160). H 

(p) A provibional condemnation, then, cannot have either the name or the 
authority of res judicata^ for, although it gives the party obtaining it a 
right to compel the opposite party to pay or deliver provisionally the 
money or things demanded, it does not put an end .to the cause, or 
form a presumption juris et de jure that what is ordered to be paid or 
delivered is due, since the party condemned, after satisfying the sen- 
tence, may be adipittcd in the principal cause to prove that what ho 
was ordered to pay is not due, and consequently to obtain a revocation 
of the judgment. 11 A. 148 (!G0). I 

(h) The Court must be satisfied, before giving cfiect to the plla, that the ground 

«of legal right on which the plaintiff sues was a point raised and opened 
for decision in the former suit, and that it was finally dealt with by the 
judgnfont and decree therein. 2 M.H.C. 131. Distgd. in 3 M.H.C. 
217. J 

(i) “ Hes judicata ” means, by its very words, a thing upon w'hich the Court 

has exercised itsijudicial mind. Jenkins v. Robertson^ L.B. 1 Sc. Ap. 
117; cited in 3 B. 223 (226). K 

(j) A decree means a formal expression of an adjudication deciding a suit. 

9 Bom. L.R. 259(264). 

• (^) So, where there is no evidence to show whether a certain question was iu 
truth adjudicated* upon or not, the rule of res judicata does not apply. 
17B. 85{40i. M 

(2) It seems to be that the main object of the doctrine of res judicata is to- 
prevent multiplicity of suits and interminable disputes between 
litigants, ne auietn Hies immor tales essent<, dutn litigantes tnortales 
sunt. This saying of Voet is in accord with the maxims nemo debet 
bis vexari pro una et eadem causa, and the broader maxim inte^e^t 
reijf>ublicae ut sit finis liiium, 11 A. 148 (162). ^ N 

(m) ** From the variety of cases relative to judgments being given in evidence 
in civil suits, these two deductions seem to follow as generally true." 
Duchess of Kingston's case, 2 Smith’s L.C, 642 ; cited in Field Fv., 
6th Ed., p. 176. a 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OP 
SECTION— (Con/mMeii). 

A.— Res Judlcsta— (Cofi^tnMd). 

{n) First, that the judgment of a Court of oonourrent jurisdiction directly 
upon the point is, as a ptoa, a bar, or, as evidence, conclusive between 
■ r.he same parties upon the same matter directly in question in another 
Court.” (Ibid), • F' 

(o) Secondly, that the judgment of a Court of exclusive jurisdiction directly 

upon the point is, in like manner, conclusive upon the same matter 
between the same parties coming incidentally in question in another 
Court for a different purpose.” {Ibid), Q 

(p) “But neither the judgment* of a concurrent or exclusive jurisdiction is- 

tividoucti ot any matter which came collaterally in question, though 
within their jurisdiction, nor of any matter incidentally cognizable, 
nor of any matter to be inferred by argument from the judgment.” 
(Ibid). R 

(5) Use of prior Judicial decisions. 

* (a) Judicial decisions recognising the existence of a disputed custom amongst 

the Jains of one place are very relevant as evidence of the existence of 
the same custom amongst the Jains of another place, unless it is shown 
that the customs are different. 27 C. 379 (391). 8 

(b) Decrees in previous suits which are not reversed are not conclusive, but are 
atf least admissible in evidence under S. 13, Evidence Act, for showing 
that the right has been not only asserted by the clainfants, but recog- 
nised by the tribunals of the country on several occasions. 3 B. 8 (5).T 

(6) Res Jiidioata not peculiar to England. 

There is nothing technical or peculiar to the law of England in tbe rule as 
stated in the Duchess of Kinq stones case. It was recognised by the 
civil law, and it is perfectly consistent with the second section of the 
Code of Civil Procedure, 1859 (under which this case was tried). 

7 B.L.R. 673 (678) (P.C.)-16 W.R. 30 (P.C.) ; cited in 9 C. 439 (443) 
(P.C ) ; see, also, 26 M. 760 (770). U 

(7) Plea of res Judicata is a technical objection. 

The plea of ree judicata is a teohnioal objeotion and may well be met by argu- 
ments of the same character. It cannot be established on broad 
general grounds and without a careful analysis, and a critical exami- 
nation of the previous prooeedinga. 57 P.R. 1907 =60 P.W.R. 1907. Y 

(6) Application of doctrine. 

(a) The section applies to two classes of oases, in one of which a subsequent 
• suit is wholly barred by the decision in a former suit, by reason of the 
subject-matter of the two suits being the same ; and, in the othecr 
the trial of an isaue in a subsequent suit is barred by the adjudication, 
upon the same issue in a former suit, though the subject-matters of 
the two suits are different. 2 O.W.N. 297 (300) » 26 0. 571. IT 

8265 ^lOX 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OP 
SECTION — {Continued), 

A.— Res Judicata— iConiintied). 

(b) ** Tn conBidodng the operation of the previous judgment, it should be borne 

in mind that there is a difference between the effect of a judgment as 
a bar or estoppel against the prosecution of a second aetion upon the 
same claim or demand, and its effects as an estoppel in another action 
between the same parties upon a different claim or cause of action.” 
Par Field, J., in Cromwell v. Sac^ 94 U.S. 351 ; cited in Field Ev., 6th 
Ed., App. H., p. 518. X 

(c) “ In the former case the judgment, if rendered upon the merits, constitutes 

an absolute bar to a subsequent action.” Per Field, J., Cromwell v. 
Sac, 94 U.S. 351, cited in Fhdd Ev., 6th Ed., p. 613. Y 

(d) *‘It is a finality as to the claim or demand in controversy, concluding 

partios and those in privity with them, not only as to every matter 
which was offered and received to sustain or defeat the claim or demand, 
but as to any other admissible matter which might have been offered 
for that purpose.” Per Field, 3., in Cromwell v. Sac, 94 U.S. 861, 
cited iu Field Ev., Gth Ed., p. 513. Z 

(d) ‘'Thus, for example, a judgment rendered upon a promissory nefte is 
oouclusive as to the validity of the instrument and the amount due 
upon it, although it bo subsequently alleged that perfect defences 
actually existed, of which no proof was offered, such as forgery, want 
of consideration or payment.^’ Per Field, J., in Cromtoell v. Sac, 94 
U.S. 361, cited in Field Ev., Gth Ed., p. 613. A 

(/) “ Ihsuch defences were not presented in the action and established by 
competent evidence, the subsequent allegation of their existence is of 
no legal consequenoe. The judgment is as conclusive, so far as future 
proceedings at law are concerned, as though the defences never 
, existed.” Per Field, J., in Cromwells. Sac, 94 U.S. 361, cited in 

Field Ev., Gth Ed., p. 613. B 

(g) “ The language, therefore, which is so often used, that a judgment estops, 

not only as to every ground which might have been presented in the 
action, but also as to every ground which might have been presented, 
is strictly accurate when applied to the demand or claim lu controversy. 
Such demand or claim having passed into judgment cannot again be 
brought into litigation between the parties in proceedings at law upon 
any ground whatever,” Per Field, J., in Cromwell v. Sac, 94 U.S. 
351, cited in Field Ev., Gth Ed., p. 513. C 

(h) ‘'But where the second action between the same parties is often a different 

claim or demand, the judgment in the prior action operates as an 
estoppel only as to those matters in issue or points controverted upon 
the determination of which the finding or verdict was rendered.” 
Per Field, .J., in Cromwell v. Sac, in 94 U.S. 851, cited Field Ev., 
6th Ed., p. 513. • D 

(i) In ail cases, therefore, where it is sought to apply the estoppel of a 

judgment rendered upon one cause of action to matters arising in a 
suit on a different cause of action, the inquiry must always be as to 
.the point or question actually litigated and determined in the original 
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2,— STATUTORY PROVISIONS ON SUBJECT-MATTER 0;P 
SECTION — {Continued), 

A.— Res Judicata'— {Continited), 

action, not what might have been thus litigated and determined. 
Only upon such matters is the judgment conclusive in another 
* action.” Per Field, J., in Cromwell v. SaCy 94 U.S. 351, cited in 
B'ield Ev., Gth Ed., p. 513. E 

U) S. 13 bars a second trial, not only of a suit, but also of an issue. The 
subject-matter of the two suits need not be identical. 23 A, 5 (8). P 
(A:) The principle of res jvdicata applies to prevent parties raising a second 
t 4 ue in the same suit, or in the same execution proceedings, an issue 
which, in that suit or in the execution proceedings in the suit, had 
boon previously determined. 24 A. 138 (141), referring in 6 A. 269 
(P.C). Q 

(i) A judgment liable to appeal or under appeal is only a provisional and not a 
dcliuite or final adjud'oation, and cannot operate as res judicata 
during the interval preceding the appeal or the interval preceding the 
decision of the appeal, 11 A. 148 (161), referring to 5 M.JI.C.R. 176 

and 6 11. 110. Soo, also, the citation from Pothier at p. 160. H 

(m) Thi.s is the case even where the sentence ought to bo executed provisionally, 
notwithstanding the appeal, for such execution only gives the sentence 
the effect of provisional judgments, which have not the authority of 
res judicata. 11 A. 148 (160). I 

(a) The rule contained in S. 13, C.P.C., is not limited to the Courts of first 
instance, but it applies equally to the procedure of the first and second 
appellate Courts by reason of Ss. 582 and 587 respectively, and, indeed, 
even to miscellaneous proceedings by reason of the general provisions 
of S. 647 of the Code, 11 A. 148 (162-3). * J 

(9) Previous proceedings to be looked at before holding decision res judicata. 

(a) In order to determine whether the decision upon an issue in one case operates 

as res judicata, it is necessary to look at the whole of the prUoeedings ; 
when, therefore, the proceedings are not in evidence in the Subsequent 
suit, there is not sufficient evidence to support an estoppel under S. 13 
of the Civ. Pro. Code. 1 C.L.J. 504 (G01)-^9 C.W.N. 938 (P.C.). K 

(b) No notice will be taken of a res judicata, where the decree or order upon 

which it rested has not been produced. 18 C. 216 (224) - -17 l.A. 
181 (P.C). L 

(10) Court has power to examine previous case and pleadings for this purpcise. 

(a) The Court has power to examine the pleadings and the facts of the former 
case and the grounds of decision and to see for itself whether the 
matter pleaded as res judicata was directly in issue before. 57 P.R. 
1907 =<J6 P.W.R. 1007. M 

<{b) To determine whether a suit is barred by the principle of I'es judicata, 
reference must he made not merely to the decree but also to the judg- 
ment, and, if need bo, to the pleadings in the previous case. 1 C.L.3| 
337 (349) ; 5 C.L.J. 611 (624) ; 31 C. 95; 16 C. 173 (P.C.) ; 19 C. 159 
(P'C). See, also, Robinson v. Dulip Singh, 11 Ch. D. 798. In re May, 
26 Oil. D. 236 ; Huiistoun v. Marquis of Sligo, 29 Ch. D. 448 ; cited in 
1 C.L.J. 337 (349) and 4 M. 134 (136). . M 

(c) The fact that the Court in the former suit thought the issue to be a necessary 

one is not conclusive. 57 P.R. 1907 = 66 P.W.R. 1907. 0 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OF 
SECTION. — (Contiimed). 

A.— Rea JudicBta^iCominued). 

(11) Uncertain allegations In the record raise no res Judicata. 

(a) The rule of English Law that, where the allegation on the record is uncer- 

tain, there is no res judicata^ is also the rule embodied i^i S. 13 of the 
Code of Civil Procedure. 26 B. 2^(32). Per Ghandavarkatt J, P 
(h) In order to sustain a plea of res judicata^ the estoppel relied upon must be 
certain. 14 M.L.J. 379 (892). See, also, pp. 389, 390, and 391, for a 
citation of English and American cases. ^ 

(12) Uncertain decisions raise no res Judicata. • 

So, where the first Court decides upon one ground, the second Court decides 
upon a different and inconsiiftent ground and the third Court simply 
upholds the above two decisions, the decision is uncertain and cannot 
operate as res judicata, 14 M.L.J- 379 (389). R 

(13) Res judicata must be based on grounds stated in Judgment. 

It is neither competent nor proper to the Court to depart from the clear state- 
ment in the judgment as to what was decided and, because such 
decision would by itself l3e unsound with reference to the reason assign- 
ed for it, to substitute something else quite different, in order to 
make it seem right, so as to enable one of the parties thereto to found 
a plea of judicata thereon. 16 M.L.J. 35 (36) = 29 M. 42 (43-4). 8 

(14) Plea of res Judicata set aside—Right of Court to re-open. 

Where a plea ol res judicata is set aside and a suit admitted by a Judge, his 
successor would have no authority to ro-open the question. 10 W.R.85.T 

(15) Res Judicata may bo raised at any stage. 

(/t) A plea of res judicata may be raised at any stage of a suit, whether in 
first qf second appeal. 21 A. 446 (448-9), referring to 4 A. 69 and 
A W.N, 1898, p. 104. U 

(fr) The objection about res Judicata may be taken notice of oven jn appeal. 

• P.J. for 1873, No. 17 ; 20 B. 86 (96). See, also, 6 M. 76 : 4 A. 69 ; 

4 A. 91 , P.J. for 1885, p. 34 ; 6 C. 832 and 16 C. 808. Y 

(c) The plea of res judicata may be raised at any stage of the suit, the words 
of this section being imperative. 139 P.R. 1888. W 

(ff) But, whore the plea is urged in^the appellate Court, the facts which are 
alleged to bar the suit must be in evidence already, 139 P.R. 1888. 

(80 P.R, 1884, R) ; see, also, 21 A. 446. X 

{e) Even if such plea has not been urged in either of the lower Courts, or in the 
memorandum of appeal, it may be considered and determined in second 
appeal. 4 A. 69 (72) ; Marsh 276 ; 2 Hay 154 ; 3 W.R. (Act X Rulings), 
146 ; 21 A. 446—19 A.W.N, 164 a^pd 18 A.W.N. 104. Y 

(16) Court not bound to entertain plea of res Judicata, if It necessitates further 
lindinga of faets. 

^ (a) An appellate Court is not bound to entertain the plea of res judioatat if it 

cannot be decided upon the record before that Court, and if its 
consideration involves the reference of fresh issues for thb determina- 
tion of the lower Court. 21 A. 446 (448-9) = 19 A.W,N. 164; (butr 
see, 18 A.W.N. 104 and 4 A. 69, infra). Z 

(b) The Court may, however, allow the plea to be argued before it on appeal* 

and refer issues to the lower Court. 18 A .W.N. 104 and 4 A. 69 (72)* A 
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8> iO] Act 1 of 1872 (IHDUN HVIOSNOB Act). 

2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OF 
SECTION — (Continued). 

A.— Res Judicata— 

07) Jad^ent not res Jndleata, when appealed adalast. 

When the judgment of a Court of first instanoe upon a particular issue is appeal- 
• od against, that judgment ceases to be res juiicata and becomes res 
sub judice ; and if^tho appellate Court declines to decide that issue, 
* and disposes of the case on other grounds, the judgment of the first 

Court upon that issue is no more a bar to a future suit than it would 
be if that judgment had been reversed by the Court of appeal. 6 B. 110 
(li2). B 

<18) Plea raised In special appeal— Powers of High Court. 

(a) The High Court, in special appeal, ought not to refuse a plea of res judicata 

• to ba*taken before it by reason of its not having boon taken in the 

Courts below, if it is one which the lower appellate Court ought to have 
taken up and decided for itself. 22 W.H. 8G2==15 B.L.R. 218. C 

(b) The High Court can raise and adjudicate upon certain points in special 

appeal, when they are apparent on the face of the pleadings, even 
though the parties to the suit are silent. 3 W.R. 40. D 

<19) Burden of proof as to plea of res Judicata. * 

A party setting up the plea of res judicata has to establish whether a parti- 
cular point was directly in issue before and has to satisfy the Court 
trying the later suit that it is substantiated. 67 P.R. 1907 -60 P.W. 
R. 1907. ^ B 

(20) Confliotlng deoisions— Latest decision is res judicata. • 

Where there are conflicting decisions regarding the subject-matter m dispute 
between the parties to the suit or their predecessors in interest, the 
latest of those decisions would override the earlier decisions and 
operate a,i3 res judicata. 1 A.li.J. 4lG (418). « P 

(21) Decree in conflict with statement of facts. 

(а) A finding not embodied in a decree could not be pleaded as constituting 

res judicata ^ if the clear wording of the decree is against such finding 
and no application was made to bring the decree into conformity with 
the judgment. 15 A. 3 (5)-12 A.W.N. 113; 15 A.W.N. 108; 19 
A.W.N. 182. • G 

(б) Thus, a decree in a suit gave the plaiutifi an absolute right to certain pro- 

perty, but the judgment stated that the defendant was entitled to 
certain rights in respect of the same property. No application was 
made to bring the ddbree into conformity with the judgment, and the 
decree as it stood was upheld on appeal. Held^ the finding in favour 
of the defendant would not constitute res judicata in the face of the 
clear wording of the decree. 15 A, 3 (5)=»12 A.W.N. 116. H 

(c) In order that a finding in a judgment, which has not been embodied in the 

decree, may constitute res judicata in a subsequent suit, it is neces- 
sary that such finding should be essential to the making of the decree 
as framed in the former suit. 19 A.W.N. 182 (17 A. 47, F ; 12 I, A. 
23, 2i). I 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OF 
SECTION— 

A.— Res Judicata— (Co7Ui7»««(i). 

(22) Extension of rule of res judicata. 

(а) The rule of res judicata is a wholesome one, but it ought not to receive au 

undue extension, nor be too stringently applied, particularly in India. 
57 V.R. (1907) -66 P.W.R. 1907. , J 

(б) An estoppel, to use the language of Sir B, Peaeoch in 8 W.R. 176, ‘‘ shuts 

out enquiry into the truth it is necessary to see that the principle of 
res judicata is not ui^^duly enlarged and that it would be a wholesome 
restriction to the rule of res judicata, if it is hold •that, in order that 
the judgment in former suit may be conclusive upon any issue 
arising lu a hubsequont oner it must have been open to appeal in tho 
same way as a judgment iu tho subsequent suit is. 2 C.W.N. 297 
(301) = 25 C. 571. ' K 

(c) The proper application of the doctrine of res judicata should bo confined to 

a subsequent suit relating to tho same subject-matter, and the exten- 
sion of the doctrine to exclude the trial of an issue m a subsequent suit 
relating to a different subject matter, merely because that same issue 
was tried in a previous suit in a Court of jurisdiction competent Ijp try 
tho subsequent suit, is of doubtful propriety. 2 O.W.N. 297 (301)^ 
25 C. 571. L 

(d) The reason is that a suit for a comparatively small amount, say Rs. ICO, 

though triable only in a Subordinate Judge’s or a District Judge’s 
Court, which is of jurisdiction competent to try a suit for a lakh of 

* rupees and more, is not likely to be conducted by the parties with 

• the same interest and the same care in tho production of evidence as 
a suit of the latter description. 2 C.W.N. 297 (301) = 25 0. 571. M 

(22-A) Application of doctrine must not bind higher CourtB by decision of inferior 
Courts. 

(а) The principle of estoppel ought to be so applied that, as far as possible, 

Courts of higher jurisdiction are not tied down by tho decisions of 
inferior Courts. 29 M. 195 (199)= 1 M.L.T. 26 = 16 M.L.J. 41 (F.B.).N 

(б) S. 13, Civ. Pro. Code, cannot be so construed as to bind the superior Courts 

by decision of inferior Courts, which were not and could not have been 
considered on tho merits by the superior Courts. Ill P.R. 1907, 

• distinguishing 20 P.R. 1891 (F.B.) 0 

(c) And a decision by an crfficer presiding in a Court, passed in the oxeroise of a 
certain jurisdiction, cannot be res judicata in a subsequent case, 
triable by that officer, but not triable in the exercise of that same 
jurisdiction, but of what might be called a superior jurisdiction. Ill 
P.R. 1907. P 

(23) Withdrawal from suit with permisston to bring a'fresh suit. 

(а) The withdrawal from a suit with permission to bring a fresh suit, after the 

evidence bad boon recorded, but before the passing of Ijne final judg- 
ment, will not bar a subsequent suit. 16)W.R. 276. Q' 

(б) The dismissal of a former suit ** in the form in which it was brought ” does 

not amount to a permission to sue again. 5 A. 596 (696). Bat, see, 

8 A. 282, and the cases cited therein. . R 
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B. 40] Act I of 1672 (Indian evidence act). 

2.— STATUTOEY PKO VISIONS ON SEBJECT-MATTEB OF 
SECTION — (Continued) , 

A.— Res Judicata— (Cu/iiiwTierf). 

(24) fieBervatlon of pi^ht to bring fresh suit— Second suit not barred. 

(a) Where a former deoision reserved the present; plaintiff’s right to bring a 
« fresh suit under certain circumstanccB, field, it would not operate as 
res judicata. 18 IVl^.L.J. 198 (199). S 

* (6) Thus, where an auction -purchaser’s suit to recover lands was dismissed on 
the ground that he had not obtained a sale certificate, but the decree 
reserved bis right to bring a fresh suit on obtaining the certificate, a 
setsond suit in respect of the same propoty, on production of the 
certificate, is not barred. {Ibid.) T 

* 

(25) Sait for wrong remedy will not bar second suit for proper remedy. 

Where a wrong remedy was sooght in the previous suit in respect of the same 
cause of action, a subsequent suit for the proper remedy is not barred. 
3 C.luH. 395(396). U 

(25-A) Court’s opder without jurisdiction will not be res judicata. 

Where the Court had no power to make an order, it is not binding on the 
decree-holder and the order does not operate us tes judicata. 11 
C.W.N. 23G (238). Y 

(26) Void decision will not be res Judicata. 

A decision, which must, of necessity, be void of any effect, could not properly 
be regarded as res judicata at all. Per West, J. 7 B. 408 (410). W 

(27) Suits need not be similarly appealable to constitute res Judieaja. 

(a) In order to make a matter res judicata^ it is not necessary that the two 
suits must be open to appeal in the same \wiy. 25 C. 571 (577), 
followed in 28 C. 78. [But see 9 B. 75 (80).J X 

(5) Everything that should have the authority of res judicata is, and* ought to 
be, subject to appeal, and, reciprocally, an appeal is not admissible on 
any point not having the authority of res judicata, Savigny, S. 293, 
cited in 7 B. 464 (466) ; see, also, Whitley Stokes, Vol. II, p. 476 
(note). See, also, P.J. for 1873, p, 170 and Barrs v. JacJtSon, 1 Y. and 
C. (Ch. C.), 685. Y 

(26) Overvaluation of suit cannot avoid res judicata. , 

A person cannot get rid of the bar of res judicata by re-valuing hi.s suit, so as 
to put it beyond the pecuniary jurisdiction of the Court which 
originally disposed of it. 10 C.P.L.R. 89 (90). Z 

(29) Change In law cannot re-open ihatter already res judicata. 

A change in the law, or a different interpretation of it by the appellate 
authorities, cannot operate to re-open matters which had previously 
become res judicata. 21 M. 18 (25). See, also, 1 G.L.J. 3.76. A 

(30) Res Judidata refers not to date of commencement of litigation. 

(a) The doctrine of res judicata^ so far as it relates to prohibiting the re-trial 
of an issue, must refer not to the date of the oommenoemont of the 
litigation, but to the time when the Judge is called upon to decide the 
issue. For, even in oases where the Judge has commenced the trial 
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2 .— STATUTORY PROVISIONS ON SUBJECT-MATTER OP 
SECTION — {Continued), 

A.— Res Judicata~(Con£t/iu0d). 

of an issue, which is also an issue in a pending litigation, a final 
judgment pronounced meanwhile in such previous litigation by a. 
competent^ Court (the identity of parties and other conditions being 
satisfied) should operate as res judicata preventing the Judge dealing 
with the later litigation from a'djudicating differently. 11, A. 148 
(162) ; folloued in 24 M. 360 (365), q.v. B 

(b) If this is not done, it seems that tho evil against which res judicata aims 
would not be removed and the doctrine itself would >be defeated. 
11 A. 148 (162). . C 

^(81) ConditiottB excluding and maintaining Ires Judicata. 

(а) The conditions for the oxolnsion of jurisdiction on the plea of res judicata 

arc that the same identical matter must have come in question 
already in a Court of competent jurisdiction, must have been contro- 
verted, and must have been heard and finally decided. 3 C,W.N. 617 
(623-4) (P.C.), citing Langmead v. Maple, J8 C.B.N.B, 270 ; 2 
M.K.C. 131 ; 10 W.R. 1 (P.C.) ; 11 M.I.A. 60 and 3 M.H.C. 84. D 

(б) The parties, subject-matters and the cause oi action must be the same. 

9 W.R. 217; 1 W.R. 121; W.R. (1864), 820 ; 21 W.R. 109 and 13 
W.R. 317 (318). B 


«(32) Competency of Oourtt essential to constitute res Judicata. 

(dr) A decree in a previous suit cannot be pleaded as res judicata in a subsequent 
suit, unless the Judge, by whom it was made, bad jurisdiction to 
* try and decide, not only the particular matter in issue, but also the 
subsequent suit itself, in which the issue is subsequently raised. 
<29 0*707 (716) (P.C.)-6 C.W.N. 826 (928). F 

(6) The decision must l:)e of a Court, which would have had jurisdiction over 
the matter raised in the subsequent suit, in which the decision is given 
in evidence as conclusive. 8 W.R. 176 (179). G 

(c) In order to establish the plea of res judicata^ it has to be shown that 
tho Court of concurrent jurisdiction, which decided the former suit, 
was a Court of jurisdictiou competent to try the subsequent suit. 
36 C. 353 (368) = 12 C.W.N. 369 = 7 C.L.J, 470; see, also, 1 A.L.J. 603.H 

« 

■{d) The rule of res judicata caunot prevail, if the first suit bad been brought in 
a Court of jurisdiction not competent to try the second. 28 0. 416 
(418) ; ril G. 301 (P.C.), />.] ; 24 B. 466 and 1 A. 688; bat, see, 24 
M. 275. I 

(e) Nor where the Court trying a case has not concurrent jurisdiction with the 
Court trying the subsequent case. 3 C.W.N. 202 (206). J 

(/) The jurisdiction, besides its being over tbe subject-matter, must be such as 
not to be ousted by the pecuniary limits imposed on Courts in India. 
9 C. 439 (444) (P.C.)=12 C.L.B. 6a0<=.9 I.A. 197: see, also, 11 C. 301 -> 
12 I.A. 23 and 8 M. 83. K 

(<7) The Court in the former suit ought to have had ennourrent jurisdiction both 
as regards pecuniary limit and subject-matter. 20 M. 66 (67). L 
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2.— STA-TaTORY PROVISIONS ON SUBJECT-MATTER OF 
S BCTION— 

A.— Re5 Judicata — (Continued). 

(h) The word “competent" mean^t competent to try witii conclusive effect, with 
reference to the jurisdiction of the Court at the time of the first 
^ suit was brought. 2 O.C. 261 (267) and 9 B. 75 (80). See, also, 

18 B. 224. M 

• 

• (t) It is the coinpabency ot the original Court, which decided the former 
suit, that must be looked to, and not that of the appellate Court, 
in which the suit was ultimately decided upon appeal. 35 0. 353 (359) 
^12 C.W.N. 359--=7 C.L.J.470. N 

(j) The bar of res judicata arises where the Court deciding the first suit was 
competent to try the same, and its inability to entertain it aroso, not 
from* incompetence, but from the existence of another Court with a 
preferential jansdiction. 28 B. 838 (340) — 0 Bom. L.R. 77. 0 

In order to establish the plea of res judicata, the Court which decided the 
former suit must have been such a Court as would have been compe- 
tent to try and decide, not only the particular matter in issue in the 
• subsequent suit, but also the subsequent suit itself in which the issue 

is subsequently raised. 12 C.W.N. 350 (363j. P 

(1) In considering th-i competency o( a Court for the purpose of deciding upon 
a plea of res judicata, regard must bo had to the powers of the Court, 
in which the suit was instituted and not to the powers of the Court, 
Which decided the suit on appeal. 5 C. 832 (838) and 23 C. 415 ; 

7 Bom. L.K. 821 (822) -30 B. 220. Q 

• 

im] The decision in the former suit shall be that of a Court which is 
competent to try tho subsequent suit. 1 C.P.4^.R. 92 (98). R 

.(m) The trial by a competent Court is what is especially made necessary, because 
the result of the case depends so much on the trial, the (Jourl of appeal 
deciding the case, as a rule, on the records of the first Court. 1 C.P.L.R. 
92 (98). S 

(o) “There is no res judicata where the Court by which the judgment was 
given could not have tried the second suit, and so the question may 
arise, whether a judgment in a prior suit, between the .same parties 
and relating to tho same matter, is, though not conclusive, adnlissible 
in evidence." Cun. Ev., 11th Ed., p. 111. T 

(jpy “A competent Court for the purpo.se.s of S. 13, C.P. Code, means a Court 
competent to try subsequent suit and includes a foreign Court.” 
Cun. Ev., 11th Ed., p. 111. U 

.<33) Want of Jurisdiction may ba set up against plea of res Judicata. 

It is always allowable in a .subsequent suit in which the plea of res judicata is 
» set up to show that the former decision was pas.sed by a Court without 
jurisdiction. The word “ jurisdiction, ” as used in S. 13, C.P.C., means 
competency to entertain the suit with reference to its subject-matter 
and to the powers of the Court, P.L.R. (1900), p. 431 and 11 
C.W.N. 236 238). Y 


3265—103 



808 


Aot I of 1872 (INDIAN EVTDEfilCH act). [S. 40' 

2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OF 
SECTION — {Gontinued). 

A.— Res Judicata— (Co 

(34) Decree of competent Court presumed to be valid. 

The decree of a competent Court must be presumed to be valid and binding, 
until the party attacking it shows that it was improperly obtained by 
fraud or misrepresentation. G W.R. 216 ; 6 B. 716 ; 11 637 (640) 

and 25 B. 821. =• . W 

(36) Decree obtained by fraud or collusion. 

(а) A decree obtained by fraud or collusion is a nullity, 2G A . 272 (283) and 

2G C. 891. ‘ X 

(б) The only possible ground on which a matter once litigated out may be re- 

opened is that the first suit was entirely mismanaged and had in fact 
been brought in collusion. 24 W.R. 217. Y 

(c) It is always competent to any Court to vacate any judgment or order, when 
it is brought to its notice that it was obtained by manifest fraud, 
practised upon the Court or a party. 6 B. 148 (150). See, also, 26 A. 
272 (283) and 19 B. 821 (826). Z 

{d) Where a judgment has been obtained by the fraud of a party to a suit in a 
foreign country, ha cannot prevent the question of fraud from being 
litigated in the Courts of this country where he seeks to enforce the 
judgment so obtained. 26 C. 891 (911)* A 

{e) The specific fraud attributed must be alleged and proved. 14 A.W.N. 141.B' 

(86) Negligence ip conduct of suit will not Invalidate decree. 

{a) Want of honesty and diligence in conducting a suit, however gross, but not 
amounting to fraud or collusion, is no ground for avoiding the decree. 
13 M.L J. 68 (69). C 

(6) Mere negligence on the part of a guardian in protecting the minor’s interest 

would not be sufficient to prevent the decree being binding on the 

minor. 14 A.W.N, 141. 0 

(37) Oaase of action must be the same for res Judioata. 

(а) The test to be applied to know^ whether a suit is barred, is, whether the 

^ cause of action, upon which the new suit is brought, is distinct from 

the cause of actiou upon which the former suit was instituted. 12 
W.R. 79 and 2 M. 262 (865). S 

(б) There must be an identity of the cause of action, proposed for adjudication 

in a later suit, with the cause disposed of in anearlier one ; and this is 
impossible when in the earlier one there was no really existing cause at 
all. 7 B. 408 (410). . Jg 

(c) The cause of action must be the same and the issue muat be material for 

the decision of the case. 3 Suth. (P.C.), 213. ' 0 

(d) The term “cause of action " is to be construed with reference to the sub- 

stance rather than to the form of actions. 20 W.R. 880 (P.C.) and 2 
Suth. (P.C), 640. a 
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B. 40] hot 1 of 1^72 (INDIAN BVlDBNCi: ACT). 

2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OP 
SECTION — {Continued), 

A.— Rca Judicata— 

{e) The oauBe of action must be identical, though the form of action differs on 
the second occasion ; and the test to be applied is, whether evidence 
to support both actions is substantially the same. Hitchin v. Gamjpbellt 
* 2 W. Bl. 831 and Afar/i;i v. Kennedy, 2 B. & P. 69. See 11 B. 153 (166).I 

■ (/) The cause of action is* not changed by the difference in the title alleged. 

2 B.L.R. 102. J 

(g) But so long as causes of action are distinct, a party may bring as many 
actions as there are causes of action, and the principle of res judicata 
does not apply, 27 A. 142 (144) ; 9 Bom, L.R. 274. K 

(A) So, where a person obtained* a decree for wages up to a certain time, and 
subsequently sued for damages for breach of contract by the employer, 
the question whether the defendant was so liable in damages is not 
res judicata and is not barred under S. 13 or S. 43 of the C.P. Oode. 
Select Cases, Part X, 22. L 

(i) The defendant agreed to convey certain property belonging to him and bis 
son to the plaintiff. Disputes having arisen before the conveyance waa 
* executed, the plaintiff sued for speoiffe performance and got a decree, 

in pursuance of which the price was fully paid and a conveyance 
executed. Subsequently, the plaintiff sued for possession, and was 
awarded tho value of tho defendant’s share and again sued to recover 
the balance of the price paid on the ground of failure of considotation 
to the oxtont ot tho son’s share. Held, the cause of action in the 
latter suit being entirely different from that in the suit for specific 
performance, S. 43, C.P. Code, did not bar tho suit. 24 M, 27 (31). M 

{j) According to the general law relating to res julicaia, where a question has 
been necessarily decided in effect, though not in express terms, 
between parties to a suit, they oannot raise the same question as 
between themselves in any other suit in any other form. S. 2, Act 
VIII of 1859, does not prevent tho operation of this general law. The 
words ** cause of action ” in that section must bo construed in 
reforonoe to the substanoe rather than the form of the action. 12 B. 
UR. 304. K 

(38) Not Bubjeot-mattep of the two suitt/ but matter in IsBue, Ib teBt ,of res 
Judicata. 

(a) For the purpose of res judicata, it is not essential that the subject-matter 
of the litigation should be identical with the subject-matter of the 
previous suit of whiph the adjudication is made the foundation of the 
plea, which plea, .is extensive enough to bar a suit as well as the re- 
trial of an issue. 11 A. 148 (156). 0 

(5) It is the matter in issue, not the subject-matter of tho suit, that forms the 
essential test of res judicata. 4 A. 55 (58) ; 13 B. 25 (32). See, also, 

* 4 A. 66 (68) ; P.J., 1881, p, 281. F 

(c) The true test is whether the matter has been directly and substantially in 
issue in the former suit, and has been heard and finally decided. 157 
P.B. 1889 (F.BJ ; (6 0. 301, dtss.) ; 10 Bom. hJEi, 880»82 B. 315. Q 
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2 .— STATUTORY PROVISIONS ON SUBJECT-MATTER OP 
SECTION — {Coiitinued), 

A. “Res SvkdXctittk— (Continued). 

(d) The dislinution between the two aspects of the plea muRt not be lost sif^bt 

of, for it is of special significance in cases of recurring liabilities. 
11 A. 143 (166). • R 

(e) The general rule of law may bo briefly fftiated to be that where a recurring 

liability is the subject of a claim, a previous judgment dismissing the 
suit upon findings which fall short of going to the very root of title 
upon which the claim rests, cannot operate as res judicata, but, if 
such previous judgment does not negative the title Ftself, the plaintiff 
cannot re>agitate the same question of title by suing to obtain relief 
for a subsequent item of the obligation. 11 A. 148 (166). S 

.(/) Although the subsoqueut suit related to different property, a previous 
adjudication as to adoption, such adoptiou, being a necessary element 
of the plaintiff’s title, operated as res judicata barring the re-agitation 
and retrial of the same issue in the subsequent litigation. 11 A. 148 
(157). T 

(g) It is the decision of the issue as a judicial act of the Court which bArs a 
repetition of the same act and not the commoncemont of a suit as an 
act of a party which precludes the Court from exorcising its function. 
Correctly speaking, the term “ former ” qualifies a decision, and not a 
suit. Per Karamat Husain, J., in A.W.N. (1908), ‘211 (212). U 

\h) The expression “ a formei decision ” means a decision of an issue which is 
rln existence at the time at which a Court has to decide that issue again, 
and a former decision precludes both the original and the appellate 
Coiirts*ironi deciding that issue again. A.W.N. *1908), 211 (212). V 

(*> A previous decision in a District Munsill’s Court in the exercise of its ordinary 
jurisdiction may operate as res judicata in a subsequent suit ou the 
Small Cause side of tlie Court. 27 M. 63 (64) ==13 M.L.J. 23. (24 
M. 444, ajypr). W 

(j) In a suit for money, the defendant admitted that there had been money 
dealings between him and the plaintiff, but avurred that the taking of 
. an account would show that the plaintiff was indebted to him. The 

Court dismissed fbe plaintiff’s suit, but declined to take an account 
against the plaintiff. JMd, the defendant was not entitled to have an 
account taken in the suit and that Civ. Pro. Code, S. 12, would not 
have precluded him from suing for an account during the pendency of 
the plaintiff’s suit, 20 M. 418 (420). X 

(A) The identical question of right or title must have been before in judicio. 
3 M.H.C.R. 320. Y 

< 

i(/) But, where a que.stion is necessarily decided in effect, though not in express 
terms, the parties to the suit cannot raise the same question as 
between themselves in any other suit either directly or in any other 
form. Select Gases, Part X. 24 ; see, also, 20 W.H. 877 (PX.). Z 
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2.— STATUTORY PliOVISIONS ON SUBJECT-MATTER OP 
SECTION — {Continued), 

A. — Res SudiCAtSi— (Continued), 

(m) Where a suit was eased on the allegation chat the debt for which the sale 
impeached took place was not such as to bind the plaintii! under the 
Hindu Law, but this ground was not raised in a previously instituted 
execution proceeding which was relied on as precluding the J udge, under 
S. 12, C.P.O,, from trying the present suit, held, the identity of 
matter directly and substantially in issue required by that section 
being wanting in the present suit, it should not be dismissed. 22 
IVft 25G (258). A 

(w) Whore a plea of res judicatc^ is set up under S. 18, C.P.C., 1882, or S. 11, 
G.P.C., 1908, there must be shown to exist the identity of the subject 
matter, the competency of the Court, and the continuing validity of 
the judgment. Gun. Ev., 11th Ed., p. 111. B 

(o) Another case which prohibits the trial of a suit is that for which S. 12, 
C.P.C., 1882 (S. 10 of the Code of 1908) provides. (Ibid.) C 

(^) That section enacts that the Court shall not try any suit in which the 
matter in issue is also directly and substantially in issue in a 
previously instituted suit for the same relief between the same parties 
in the same or any other Court having jurisdiction. (Ibid.) D 

(q) “ In effect, S. 43 of the Code, 1882, (0. II, r. 2 of the Code of 1908) relating 

to the case in which the plaintiff has m a previous suit omitted to sue 
for or relinquished any portion of his claim, belongs the same cate- 
gory ; although by that section it is declared that he shiUl not after* 
wards sue in respect of the portion so omitted 'ir relinquished, and not 
that the Court shall not try such suit.” (Ibid.) B 

(r) A, who was employed by B and Co., as their agent at Calicut, instituted a 

suit for the balance of an account against bis principals in the Court of 
th« Subordinate Judge there in July 1878. In December of the same 
year, B and Co. instituted the present suit against A, for an account, 
and for damages caused by his alleged negligence. Held that, as in 
both suits practically the same issues were triable, A was entitled, as 
having been first to institute his suit, to proceed in the Court in 
which he had chosen to bring his suit, and to have the other suit 
stayed, but without prejudice to the right of the plaintiff in the latter 
suit to institute a cross claim in the Calicut Court. 4 C.L.B. 282. F 

(•) Pending the final hearing *in appeal of a suit for confirmation of possession 
of certain land, and for recovery of produce of such land alleged to 
have been carried away by the defendants, the plaintiff brought a suit 
again asking for oonfinnation of possession, but also for the recovery of 
^ the produce which had arisen since the institution of the other suit. 
Held, the second suit, so far as it sought for the recovery of the 
produce, was not barred by the first suit. 8 O.L.B. 113. 0 

(t) Where the points on which the plaintiff relied were matters directly and 
substantially in issue in a former suit, they cannot be tried i^ the 
subsequent suit. 9 Bom.L.R. 269 (264) ; see, also, 6 W.B. 167. H 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OF 
SE CTION — {Continued ) . 

A.— Res Judicsta->(Con(i;it/e<2). 

(tt) In order that a subsequent suit may be barred, it is neoeSsary not only 
that the parties should be the same, but that the subject-matter of 
the suit should have been directly and substantially in issue in the 
former suit. 10 0.924 (927). ' , I 

(v) It is not necessary, for the application of the principle of res judicata^ to 

show that the subject-matter of the former suit was the same as that 
of the subsequent suit, in which it is sought to applied, but that 
the question, tho trial of which is sought to be barred in the subsequent 
suit, was directly and substantially in issue in the former suit, subject 
to the specified qualifications. 2 C.L.J. 540 (541) ; 11 A. 148 = 9 A.W.N. 
42, J 

(w) The matter must be directly raised and with the precision and certainty. 

3 Bom.L.R. 450. K 

(x) Tho ground of action in the second suit may not bo the same as in the first. 

5 M. 2.39 (241). ^ L 

{y) A decision may operate as res judicata, although no issue has been 
expressly raised. The test to be applied is, whether it plainly appears 
that the question so raised by the partie.s in their pleadings was 
actually submitted by them to the Court and judgment given on it. 

6 C.L.J. 621 (629). M 

(s) A Jractioal te^t for determining whether matter has been directly in issue 
in a previous suit is furnished by effecting a separation of the discus- 
sions and findings on the various groups of issues dealt with in the 
judgment. If, after tho elimination of all but one such group, the 

• judgment still remains intelligible and in itself sufficient for the 

adjudication of the suit, and tho decree is in entire harmony with it, 
then the matter so dealt with has been directly and substantially in 
issue, 41 P.R. 1899. H 

(fl) The doctrine of res judicata applies to all matters which existed at the 
time of the giving of the judgment, and which the party had an 
• opportunity of bringing before the Court. But, if there be matter 

subsequent which could not have been brought before the Court at the 
time, the party is not estopped from raising it. Nevnngtoti v. Levy, 
L.R. 6 C.P. 180 (193 j, cited in 14 B. 31 (36). 0 

{aa) In order to see what was in issue in a suit or what has been decided, the 
judgment must be looked at, and it would be wrong to look only at 
the decree. 25 I. A. 102=2 C.W.N. 33 (P.C.) ; 12 500 (602). P 

(55) The question of res judicata could not be decided b y the judgment in the 
former case, without the decree, which is not produodd. 16 M. 264 
(266). q 

{ce) Where a finding on an i-ssue in a judgment is in confiiot with the decree, 
no plea of res judicata can be sustained on the strength of sueh 
finding. 16 A. 3 (6 and 6). B 



2.— STATUTOKY PROVISlOliia ON aOB3ECT-MA.TTliR OTS 
SECTION — (Continued). 

• A.— Re5 Judic9Lt^^{Gontinued)» 

{dd) A certain matter was not really dealt with and decided in a former suit, 
although an issue was raised in regard to that matter ; held that a 
subsequent suit involving the same matter was not barred by reason 
^ of the previous suit. 5 O.W.N. 304 (300-7). S 

\ee) If for any cause ‘'no final judgment of the Court has been pronounoed 
upon the matter in issue, the proceedings are not conclusive.” Taylor 
on Evidence, S. 1628, cited in 15 W.R. 527 (529). T 

iff) If the former suit went off on a preliminary ground not calling for adjudi- 
cation on any other grounds of defence, whether raised or not, those 
grounds remain undeciSed. 10 Bom. L.R. 380=82 B. 815. 0 

{gg) Where a'widow, who had taken possession of her husband’s property, was 
ejected by moans of a suit in which her defence raised no right of lien 
for dower, but in which suit an absolute decree of right was given to his 
heirs, the right of lien, as between her and them, is res jtidicata, 
8 W.R. 307 (308). Y 

{hh) Where che Court refused to consider a question at all, there is no adjudi- 
cation of it, and so the matter is not really res judicata, 14 0. 323 
(343) ; 10 0. 507 (509) ; 3 0.C. 273 (276); 25 P.R. 1884 and 51 P.R. 
1891, W 

(ii) A question not only decided in the previous suit, but in express language 
excluded from the decision therein, cannot be treated as res judicata. 
8 O.L.R. 117 (120). X 

{jj) A suit by ryots, for a declaration of the annual rent on measurement, will 
be barred as 7'es judicata by a prior suit between the same parties for 
arrears of rent, wherein the Judge had declined to try if the extent 
had been overstated as alleged by the tenants, and decided that suit 
on the basis of a jama bandi signed by them. 7 C. 214 =8 C.L.R. 393. Y 
(^'A;) When the decision of a lower Court is taken on appeal to a superior tribunal, 
and that tribunal, for any reason, does not think fit to decide the 
matter, it is left an open question. 5 O.L.J, 653 (657) = 34 C. 223. Z 

(U) Where an issue is not necessary for the decision of the suit in which it is 
raised, the decree couched in general terms does not cover the finding 
on that issue, nor can^the insertion of such finding in the decree give 
it the force of res judicata* 18 B. 597 (601). • A 

{mm) The expression of opinion in a judgment as to facts in issue, but 
unnecessary to decide for decree, does not Constitute res judicata. 4 M. 
134 (136). B 

(nn) An incidental finding ^)£ a District Court on a question of title, in a case 
not admitting of further appeal, cannot be res judicata as to that point 
in a future suit. 7 B. 464 (467). 0 

<38- A) Point of laV| whether res Judicata. 

(а) ,A point of law can never be res jwU^ata. 22 B. 669 (671). But, see, 82 C. 

749 = 9 C.W.N. 466. D 

(б) A decision upon a particular matter in dispute is oonolusive, so far as that 

dispute is coneerned, altboi^gh it proceeds upon points of law; but the 
decision as regards the points of law is not conclusive, where a differ- 
ent matter is in dispute. 3 0.0. 261 (268). B 
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2.— 8TATUTOKY PKO VISIONS ON SUBJECT-MATTER OP 
SECTION — (Continued). 

A.— Res Judicata— 

(39) Person must be in some way party to former suit, to maintain a plea of res 
Judicata. 

(а) To maiotaiQ the plea of res judicata^ it must appear, from a/i inspection of 

the record, that tlie person whoso interest it is sought to bind was in 
some way a party to the suit. A mere intention on the part of one 
of the parties that it should be for bis benefit is not enough to support 
the plea. 7 Bom. L.R. 912-=2 C.L.J. 413 = 2 A.L.J. 813 = 9 O.C. 7 = 
10 C.W.N. 115 = 15 M.L.J. 407 = 28 T.A. 1 = 32 l.A.«229 (P.C). F 

(б) A final decision by a Court of competent jurisdiction, of a matter directly 

' and substantially at issue bdlweon certain contending parties, shall, 

as a plea, be a bar and, as evidence, be conclusive in any subsequent 
suit between the same parties. Per Ba&hyam Iyengar^ J. 25 M. 300 
(315) (F.B.). G 

(c) “ The section of the Code requires that there should be identity of th 
parties, that is, that the parties in ihc pending suit and the parties in 
the suit in which the judgment was given should be the same, or that, 
at least, the persons to be alfected by the judgment should have been 
represented in the suit.” Cun, Ev., 11th Ed., p. 111. H 

{d) “The present aectiou (S. 40, Evidence Act) is evidently intended to refer to 
judgments of that kind and not to the judgments mentioned in S. 41 
for which no provision is made in the Code of Civil Procedure.” 
(Ibid). I 

(a) A judgment in a suit, in which a person not interested in its subject matter 
is made a defendant, is not res judicata in a subsequent suit between 
him aftd the plaintiff in that suit. 14 M.L.J. 281 (282 and 283). J> 
(/) A judgment against a benamidar is res judicata against the true owner. 

t 15 M. 207 (268). K 

(g) Such a former judgment is not res judicata, when the plaintiff in the later 
suit was only a nominal party in the previous suit. 25 B. 74 (76). L 

{h) A suit is not barred under the section against an unrepresented minor. 

7 Bom. L.K. 912 --2 C.E.J. 413 = 2 A.L.J. 813 = 10 C.W.N. 116 = 28 A. 

1 = 15 M.L,J. 407 (P.C.) ; see, also, 21 W.R. 109. Select Cases, Part X, 

» 25. M 

(f) Where a judgment was obtained against a dead mau, and subsequently 
another suil was brought against his representatives, it was held that 
the former judgment must be treated as never having existed, and 
that it could not operate as res judicata, 9 Bom.L.B. 274. N 

(40) Deelilon blading on person or hU representative. 

(a) Deoision against one person is not conclusive or binding in any way against 

other persons, who do not derive title from him, and who come into 
Court upon an indopendout title or independent rights qf their own. 

16 W.R. 898. O 

(b) The principle of res judicata has no application to a dispute between the 

parties, all of whom claim under the person, in whose favour the deoi. 
sion in the previous suit was given. 30 G. 656 (564) (P.C.)^7 C.W.N. 
482 ; see. also, 6 M. 43. P 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OF 
SECTION — : Continued). 

, A.— Res Judicata~(Oo;ia/iM 0 rfj. 

(c) The doctriuo of ostoppel cannot apply, when the person making the represen- 
tation was not the person an whose representative another claims the 
• property. 17 M. 473 (474)'-=:4 M.L.J. 19‘2. Q 

, (d) Where a later suit is not between the representatives in interest of the 
parties in the former suit, a deposition made in the former suit is not 
admissible in the latter. 28 W.E. 42. R 

(e) The pe{son whose interest it is sought to bind must be in some way or other 
a party to the suit, the judgment in which is pleaded to be res judicata, 
15 M.L.J. 407=»10 C.W,.N. 115= 2 A.L.J. 813-aC.L.J. 413=7 Bom. 
L.R. 912=9 O.G. 7. S 

(/) The parties should be interested in the subject-matter of the suit. 25 B. 74 
and 14 M.L.J. 281. T 

{g) \ judgment inter jiartes binds only the parties, and persons deriving title 
from them subsequent to the date of judgment. Docv. tJarl ofDerbijt 

1 A. and E. 783 ; cited in 22 C. 3(54 ( 371) U 

(h) And, also, those on whose behalf the suit was brought. 4 O.C. 100 (104). Y 

(i) 8o long as the decree subsists unreversed and unvaried, the parties to it and 

those claiming under them are bound by it, and effect cannot be given 
to a prior agreement touching the same matter, on the ground that the 
decree differs in terms from the agreement. 8 B.fcT.C. (A.C.), 241, W 

(41) Judgment, in suit subject-matter of which ceased to exist, not^cs judicata. 

The judgment on merits in a suit the subject-mat ter of which bad ceased to 
exist, at the date of the institution of the si!it, could not have the 
effect of res judicata on any of the points thus unnecessarily decided. 

2 A.W.N. 50. . * X 

(42) Suit where plaintiff asks for or receives no relief is not res judicata. 

(а) A suit is not res judicata^ if no relief is asked for by, or granted to, the 

defendant in the former suit, though he was a party to it. 25 B. 
589 (592). Y 

(б) Although a decree does not in terms give a certain relief, yet if it is construed, 

in orders passed upon it, as having given that relief, it is not competent 
to the Court on a subsequent application to treat those orders as erro- 
neous and put a different oonstr action on the decree. 19 M. 54 (56), 
referHng to 22 I.A. 68 ; 8 I.A. 123 ; 11 I.A. 37 and 11 I.A. 181. Z 

(c) Where there is a subsistiug decree in a previous suit, its validity caucot be 
questioned in a subsequent suit, though the party might get the decree 
set aside in a separate suit. 20 A. 370 (374). A 

(43) Exery ^eoree is not a res judicata. 

(a) It is not every decree or judgment which will operate as res judicata^ and 
every dismissal of a suit does not necessarily bar a fresh action. It is 
necessary alsOH^to show that there was a decision finally granting or 
withholding the relief sought. Per Mahmood^ i7., 8 A. 282 (286 and 
290). See, also, 24 C. 616 (P41.). 

3265 103 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OF 
SECTION — {Continued). 

A. —Res Judicata — [Continued). 

(b) The Court may be satisfied that the ground of legal right on which a person 

sues was finally dealt with by the judgment and decree therein. 10 
W.B. 1 (P.C.) ; see, also, 24 C. 504 and 1 O.W.N. 249 (P*.C.). C 

(c) Judgments, orders or decrees which operate in bar of an action ha/ze been 

provided for by S. 40, Ev, Act, which makes them relevant and thus 
admissible in evidence. 8 A. 282 (286). D 

(d) But that section comprehends a vast class of such proceedings which cannot 

be confounded with the rule of res judicata. 8 A. 282 (*286). E 

(e) For instance, wo have in the Code of Civil Procedure itself the provisions in 

-6s. 43, 103, 244, 817, 378, which, though barring an action in limine^ 
must not be confounded with the rule of res judicata as enacted in 
S. 13 of the Code of Civil Procedure, 1882. 8 A. 282 (286). F 

(/) The dismissal of a suit under cl. ii, S. 10 of the Court B’ees Act, can never 
operate as res judicata so as to bar a fresh action, where the plaintiff 
has valued his claim rightly and has paid adequate Court-fees. 8 A. 
282 (286). * G 

(44) Reasoning of former judgment is not res Judicata. 

(a) Only the matters decided are binding, and the reasoning on the findings of 

facts which induced the Courts to come to a decision is not binding as 
between the parties further than for the purposes of the particular 
decision, 16 W.R. 327 ; 21 W.R. 30 and 3 M. 272. H 

(b) The reasoning upon which the former judgment was based may be equally 

appli(yiblo to the present case, but that cannot have the effect of res 
judicata in the prosen t suit in regard to the issue which arises in it. 
23 A. 5(8). I 

f 

(c) Suppose two bonds are executed by the same debtor in favour of the same 

creditor on exactly similar terms, and, in a suit brought on the basis 
of one of the bonds, the question arises whether under the terms of 
that bond interest is payable. A decision of that question cannot 
surely bar the trial of a similar question, if such question be raised in 
a subsequent suit brought upon the other bond. 23 A, 5 (9). J 

• 

(d) The reason for the decision of the issue in the one case would equally apply 

to the other, but it cannot be said that the issue in the one case is the 
same as that of the other. The issue in the first case would be whether 
interest was payable on the amcwinb of the first bond. The issue in the 
subsequent suit would be whether interest was payable in respect of 
the amount of the other bond. These are not identical issues. 28 A. 

6 (9). K 

.(e) As the law stands, a Court is forbidden to try, not only a suit, but an issue, 
in which the matter has been directly and substantially in issue in a 
former suit between the same parties in a Court of jurisdiction compe- 
tent to try the subsequent suit, in which such issue has been 
subsequently raised, and has been heard atid finally decided by such 
Court. 23 A. 6 (11). Per Aikman, J. L 
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2.-^STATUTOBY PROVISIONS ON SUBJECT-MATTER OF 
SECTION — (Continued). 

. A.— Res Judicat9i’^{Continued). 

(46) Res Jadieata applies only io items adjodloated upon. 

The plea of rea judicata applies only to that item in the present suit, which 
' was adjudicated upon in the former suit, and not to the remaining 
items which were <iot in dispute in the former suit. 15 M. 264 (266). Iff 

(46) Beopee couched in general terms to what extent res Judicata. 

(a) Where the dual decree is couched in general terms, the extonu to which it 
ought to be regarded as res judicata can only be determined by ascer- 
taining what were the real matters in controversy in the cause. 24 0. 
504 (620) = 1 C.W.N. 249 (P.C.). N 

I 

(5) When an issue is raised and a decree is given, that which was in issue must 

be h^d to be decided by the judgment. If a Court neglect to take any 
point of a case, there is no ground for allowing a fresh suit pn the same 
question. Select Oases, Part X, 24. 0 

(47) Foreign judgments. 

(a) The existence of a decree in a foreign Court is no bar to the execution of a 
• decree of a Court in British India, oven though the cause of action in 

both suits be the same. 7 0. 82 (83). P 

(6) Even a foreign judgment, if otherwise valid, must bo accepted in England as 

conclusive on any matter thereby adjudicated upon, and as unimpeach- 
able for any error of law, whether in regard to foreign law or English 
law. Goddard v. Gray^ 40 L.J.Q.B. 62 ; cited in 14 O.P.L.R, 111. Q 

(48) Erronuous decision on point of law, how far res Judicata. 

(a) A decision is no less a res judicata, because it may have been founded on an 

erroneous view of the law, or the view of the law which a Full Bench 
has subsequently disapproved. 10 C. 1087 '(1091); followed in 1 
C.W.N. 687. R 

(b) The principle of res judicata docs not depend for its applicatiem upon the 

question whether the decision, which is to be used as an estoppel, was 
right or wrong in law or on facts. 24 A. 138 (141). 8 

(c) The conolusiveiiess referred to in S. 13, C.P.C., includes as well the law as the 

facts involved in the case. 14 C.P.L.R. 109 (111). T 

(d) Where a judicial decision, pleaded as constituting res judicata, in all other 

respects fulfils the requirements of this section, and no appeal has 
been preferred against it within limitation, it i.s immaterial whether 
such decision is or is not sound in law. 13 A.W.N. 110=16 A. 327 ; 
(6 M, 304, D), U 

(e) An erroneous opinion cm a point of law may tbe between the parties to it, 

but not further, a sufficient res judicata to preclude them from 
re-agitating it. 6 Bom. L.R. 932:=? 81 B. 128. Y 

(/) It is not every decision of a question of law between the parties, which is 
• binding on them in a subsequent suit ; but a previous decision of a 
question of law, which affects the subjoct-ihatter of the subsequent 
suit or oreates a legal relation between the parties or defines the Status 
of either of them, is as binding upon them as a previous decision of a 
question of fact, if the other requirements of the rule of res judieata 
are satisfied. 8 0.0. 87 (48) ; see, also, 9 0.0. 243. V 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OE 
SECTION — (Coy/fi/utei). 

A.— Res Judicata— 

{g) The operation of a decree as res Jitdieata, so far at any rate as the object 
matter of a direct adjudication contained in the decree is concerned, 
can in no way he afiectcd, in the absence cf fraud cr collusion, by the 
fact that the suit was the result of'a mistake of law or that the decree 
proceeded on such mistake. 26 M. 104 (109). X 

(/i) The erroneous decision by a competent tribunal of a question of law, 
directly and substantially m issue between the pai^ties to a suit, docs 
not prevent a Court from deciding the same question in a subsequent 
suit according to law. 17 At.L.J. 250 --30 M. 461 (463) ; referring to 
5 M. 30-1 ; 11 M. 396 ; 28 M. 517 ; 22 H. 669 and 32 C. 749. Y 

(i) But the Court cannot allow the correctness of the decree given in the 
former suit to be questioned in the later suit, on the ground that the 
former suit was decided under a mistake of law, nor can it pass ti 
decree the effect of which would bo to set at nought, in whole or in 
part, the decree in die former suit. 17 M.L.J, 250 (251) =30 M. 461 
(463) ; referring to 26 M. 104 ; 29 M. 225 and 32 C. 749. ‘ Z 

(;) A decision on a question of law in a previous suit is not res judicata in a 
subsequent suit between the same parties, when the object matters of 
the two suits are different. 28 M. 517 (519) =15 M.L.J. 466. A 

(A) An erroneous decision on a pure question of law in a suit does not operate 
asm judicatahi a subsequent suit between the same parties, where 
/ihc cause of action in the subsequent suit is not identical with the 
cause of action in the previous suit. 1 G.L.J. 176 (179) =9 C.W.N. 
466 = 30 0.749. ^ E 

(49) Decision of question of mixed law and fact, how far res Judicata. 

A judgment in a former suit, not based on a misapprehension as to a general 
rule of law, but deciding a question of mixed law and fact, is binding 
as res ju Hcata in a subsequent suit. 29 M. 225 (231) ; 28 0. 318 
(323) and 44 P.R. 1908, C 

(60) Meaning of the word “ suit.'* 

‘ {a} The word “suit” moajas such a matter as might have formed the subject 
of a separate suit independently of the special provisions of the Code 
which enable a plaintiff to unite several causes of action in one and 
the same suit. 12 O.P.L.R. 91 and 7 A. 247 = 6 A.W.N. 16 (F.B.). D 

(6) It would be outside the .scope of the enactment to construe the word 
“ suit ” in an absolutely literal sense. 12 C.P.L.R. 91 (05). E 

(c) The word “ suit ” does not include an appeal. 23 C. 415 (419). F 

(51) What amounti to a suit. 

(a) An application by a petition, under S. 63 of the AdminiBtrator>Generar8 
Act (11 of 1874), is a “ suit ” and is barred by the disposal of a similar 
former application in the same matter, though the order passed is 
capable of being reviewed. 3 C. 340 (346). Ct 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OF 
SECTION — (Continued). 

A. --ties Judicata— (Continued). 

(i) The proooedin^ under the Probate and Administration Act is not a suit 
properly so called, but takes the form of a suit according to the 
Code. 20 G. 888 (895). H 

(c) As to whether an application for revocation of probate is a suit, sec 4 
C.L.J. 492. ^ I 

{d) A proceeding, under S. 58 of the Oudh hand Revenue Act (187C), is a suit, 
and an adjudication therein upon the liability of an alleged grant to 
ro<"umption is a decree. Therefore, the question decided in the 
proceedings under S. 53 of that Act is res judicata, 5 O.C. 97 (99). 
Per Chamier, A J .G. * J 

(#l An application under S. 25, Act X of 1859, is not equivalent to the 
institution of a suit. The Collector, whether acceding to or refusing 
it, docs not adjudicate between the parties. 10 W.R. 295. K 

0) A suit for ejectment from land assigned for building purposes brought upon 
a contract is not barred by reason of an order for ejectment on an 
application under S. 25, Act X of 1850. Such an application to eject 
' is not a suit. 18 W.R. 208. L 

(g) Insolvency proceedings under the Punjab Laws Act do not amount to a 

“suit.” A decision in such proceedings is no bar to fjubsequent 
proceedings under S. 314 (of the Code of 1H82) between the same 
parties. 145 P.R. 1884. M 

(h) An application under S. 344, Civ. Pro. Code, 1882, is not a suit 122 

P.L.R. 1903 (145 P.R. 1884, F,). N 

«(i) The rejection of an application under 3. 3U, Civ. Pro. Code, 1882, is not a 
bar to a subsequent application on arrest at the instance of the decree- 
holder who previously caused applicant’s arrest or at the instance of 
another decree-holder. 122 P.L.R. 1903. * 0 

{J) When an applicant applies for insolvency, under 3. 344, C.P.C. (1882), 
and his application is rejected on the merits, a subsequent application 
by him to be declared an insolvent on the same facts is barred by the 
rule of r(*s judicata, which can be applied to insolvency proceedings, 
under the above section under the general maxim “ Neaw bts vexari 
debetpro eadeni causa.*' 75 P.R. 1905 (P.B ). • P 

(k) The plea of set-off is one form of bringing a suit, and a defendant cannot, 
under the plea of set-off, set up a claim for which a suit has been 
previously brought and dismissed. 15 W.R. 252; see, also, 20 W.R. 
380=13 B.L.R. 14e'(P.C.) : 8 A. 89(1. " Q 

<62) Plaintiff bound to make as ground of attack matter that ought to be made 
such. 

(a) A plaintiff in only bound to make as a ground of attack in the suit, a 
• matter which not merely might but ought to have been made a ground 
of attack, and it is only when a matter might and ought to be made a 
ground of attack in a former suit that the section provides that such 
matter shall be deemed to be a matter directly and substantially in 
issue in the suit. 1 A.L.J. 498 (501) ; [A.W.N. (1886), 69, R 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OP 
SECTION.— {Continued)^ 

A. - Rea Judlc9,tA— (Continued), 

(6) To make a matter res judicata^ not only might the ground of attack have 
been raised but it ought to have been raised. 4 G.L.J. 492 (495) ; see, 
also, 8 Bom. L.R. 296^30 B. 895. 

(c) A right, which might and ought to have been made a ground of attack or 

defence in the former suit, must be deemed to have been a matter 
substantially and directly in issue in such suit. 4 P.R. 1903 and 
96 P.R. 1881. T 

r 

(d) A party is bound to bring forward his whole case in respeot of the matter 

in litigation and open to hin^ upon the points for decision in the suit. 
He cannot abstain from relying upon, nor abandon a ground of 
claim which is in question and proper for consfderation and decision 
in the suit, and afterwards make it a cause of fresh suit in respect of 
the same subject-matter. 2 M.H.C.R. 131. U 

(e) The abandonment of a point, which ought to have been put forward, 

amounts to a substantial determination of the point against the party 
giving it up. U.B.R. (1892-1896), p. 242 ; see, also, 10 W.R. 1 
(P.C.) ; 8 W.R. 307 ; 14 W.R. 272 ; 1 A. 480 and 5 A. 614. Y 

(f) The effect of his omission to set up in the previous suits the defence which 

he raised in the subsequent suit, is that it must be taken that the 
Court had refused in the previous litigations to recognise the right 
which he claimed in the subsequent suit. 2 A.L.J. 278 = A.W.N. 
•<1905), 107. W 

(f 7 ) The questicyi whether any matter ought to have been made a ground of 
attack or defence in a prior suit depends upon the particular ciroum- 
stances and facts of each case. 20 C. 79 (85) (P.C.). X 

(h) Dissimilar matters, if their union does not lead to confusion, ought to be 

united as grounds of attack or defence but not otherwise. 20 G. 79 
(85) (P.0.)-19 I. A. 234. Y 

(i) Where the title, on which a relief is claimed in a second suit, could have 

been put forward in the first suit iu the alternative, the second suit 
* would be barred. 25 B. 189 (193) ; fer Jenkins, G.J., explaimng 20 0. 

79 (P.C.). Z 

(;) Every cause of action a plaintiff may have at the date of the first suit in 
respect of the property then litigated need not be made a ground of 
attack by the plaintiff. 13 M.L.J.439 (441), explaining 20 0. 79 (P.C.) 
= 191. A. 234. A 

(A) 6. 12 of the Giv. Pro. Code only provides that no suit shall he tried if the 
same issues are involved in a previously instituted suit it) a competent 
Court. This provision is merely intended to secure general con- 
venience ; it cannot bo construed as dispensing with the institution of 
a suit within the proper time when the law expressly reqjuires such 
institution. 22 B. 640 (645). B. 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OF 
S ECTION — ( Continued ) . 

A.— Res JiudiCAtak--(Continued\, 

(l) In England, the omiBsion of a defendant to sot up a defence in an earlier 

action does not eetop him from setting it up in a later action brought 
by the same plaintiff, provided that such defence is not iDconsistont 
with any traversable averment made by the plaintiff in the earlier 
action. Howlett v? Tarte, 31 L.J.C.P. 146 ; 16 C.P.L.R. 167 (170). CT 

(fw) Every ground, which could and ought to have been urged in support of the 
claim actually made In the suit, shall be deemed to have been adjudi- 
cated upon therein, whether it was actually urged or not. 6 C. 923=6' 
G.L.R. 637 and 26 M. 760 (767). D 

(m) “ Whore a given matter becomes the subject of litigation in, and of adjudi- 

cation* by, a Gourt of competent jurisdiction, the Court requires the 
parties to that litigation to bring forward their whole case, and will 
not, except under special circumstances, permit the same parties to 
open the same subject of litigation in respect of matter which might 
have been brought forward, as part of the bubject-matter in contest, 
but which was not brought forward, only because they have, for negli- 
gence, inadvertence, or even accident omitted part of their case.” 
Henderson v. Henderson^ 3 Hare 100, cited 26 B. 661 (667) ■*4 Bom. 
L.R. 492. E 

(o) The plea of res jx(d.icata applies, except in special cases, not only to points 
upon which the Court was actually required by the parties to form an 
opinion and pronounce a judgment, but to every point which properly 
belonged to the subject of litigation, and which the parties, exercising 
reasonable diligence, might have brought forward at the time.” 
Henderson v. Henderson ^ 8 Hare 100; cited in Field Ev., 6th Ed., 
App. B, p. 510. P 

(53) Deoision may be res judioata between parties on the same side. 

{a) A decision may bo res judicata between the same parties on the same side, 
the mere circumstance of persons having been arrayed on the same side 
in a suit being immaterial. If a matter has been actively in issue be- 
tween thorn, and if as to that matter they had an active controversy 
against each other, they will be estopped by the decision in that matter. 

4 0.0. 108. - G 

(5) Any issue which is material to the rights of parties in the matter of the 
suit between them, whether actually contested or not, shall oot after- 
wards be raised in a subsequent suit between the same parties. 

8 W.R. 366 (367). * H 

(c) The fact that the parties to the second suit were both defendants in the 

first suit cannot prevent the deoisicn passed therein from being con- 
clusive and binding on them in the second suit. 2 C.P.L.R. 52 (58). 

* {Dissented from in 6 C.P.L.R. 87). See, also, 2 C.P.L.R. 55. I 

(d) The precise form in which the suits are brought, or the fact that the plain- 

tiff in the one suit was the defendant in the other, becomes immaterial. 
3 0. U5«lO.L.R.d5(f,.B,};/olioM0d«n6C.-715. JJ 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OP 
SECTION — (Continued). 

A. - Res Judicata ~(Cu/7.iinwed). 

(#) In casos of this kind, a defendant who has an inter ost in common with the 
plaintiff as against his co-defendant has not the conduct of the suit 
in his hands, and if the plaintiff were to abandon the suit, so as to 
cause it to be dismissed, it could not reasonably be held that a fresh 
suit by that defendant ag.amst *’tho co-defendant would be, barred. 
12 0. 580 ^582) /P.B). (Ouer ruling 9 C. 120 : 3 C. 146, distinguished ; 
followed in 6 C.P. Ij.R. 87). K 

(54) Applicability of res Judicata to formal parties. » 

(a) Where the plaintiffs in the subsequent suit have been merely ^ro forma 

defendants in the former suilt, the suit is not barred by reason of the 
former suit. 60 P.R. 1894 (19 C. 159, cited). . L 

(b) Per Benton^ J . — There is no distinction between juro forma defendants and 

other dofondant.s, and if a pro forma defendant does not show that he 
is substantially interested in the matter, the decree will bind him. 
60 P.R. 1894. ^ M 

(c) A decree in a former suit against one of the two defendants in that suit,^ after 

the determination of that person’s liability alone, would not bar a 
subsequent suit against the other defendant. 21 W,R. 189. N 

(d) X pro forma defendant in a suit, who neither put in an appearance nor 

defended it, and from which no relief was asked, no decree being given 
either for or against him, is not debarred from subsequently bringing a 
.suit as plaintiff, although the matter in issue in the second suit had 
** also been in i.ssnc and formally determined in the suit in which he 
was a forma defendant. 41 P.R. 1899 ; sec, also, 70 P.R. 1900. 0 
#■ 

{e) Where the defendant had been “ made a party ” to a prior .suit, but only 
“ for the purposes of discovery,” and there was no decree against him 
as a party, and no relief asked from him, held, that this irregular 
proceeding had not rendered him a party to that suit so as to make 
this section applicable. 14 B. 408 (415-6), affirmed in 17 B. 341 (348) 
-20 T.A. 1 (P.C.). See, also, 25 B. 74. P 

^(55) Res judicata as between co-defendants. 

, (<j) The fact that a question in issue between the plaintiff and the defendant was 
formerly decided* in a suit in which the plaintiff and the defendant 
were arrayed together on the same aide as co-defendants does not, 
except under exceptional circumstances, constitute that question a res 
judicata. 11 A.W.N. 34 ; 10 Aj,W.N, 177 and 8 A. 91. Q 

(5) A decision in a former suit has not the effect of an estoppel as between co- 
defendants in that suit or parties claiming under them* W.B, (1864), 
299 and 1 W.R. 287. R 

(c) But this section does not preclude the decision upon any issue from operat- 
ing as res judicata, merely because the issue is raised as between 
co^efendants, if the matter involved was directly and substantially 
in issue in a former suit and the other necessary conditions are 
-satisfied. 8 C.W.N. 30 =31 0. 95. 8 
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2.— STATUTORY PROVISIONS ON SIJBJKCT-MATTEK OF 
SECTION — Continued). 

A.— Res Judicata— [Cancludiid) . 

(d) And the ri.inie will be the c/^se, if the matter in dispute in the second suit 
formed the subject of active controversy between the co-defendants in 
the former suit. 15 'SI. 2G4 (2C5) ; (14 ^l. 324, h\) T 

{e) So, where an adjudication between the defendants is nece'ssary to give the 
appropriate relief to the plaintiff, there must be such an adjudication, 
and, in such a case, the adjudication will be res judicata between the 
defendants as well as between theplainti/T and the defendants. U.B.R. 
(1907), Civ Procedure, 5 ; 11 B. 210 (220). U 

(/) But, for this effect to arise, tfiere must be a conflict of interests among the 
defendants, and a judgment defining the real rights and obligatioiKs of 
the defendants inter se. 18 A. 05 - I.*? A.W.JM. 150. Y 

(</) There is no /<is jiuUcata^ in the circumstance of there being no active 
controversy between parties who were defendants in a former suit. 
18 M. 374 (877). W 

• 

{h) Where an adjudication between defendants is neressnrif to give the 
appropriate relief to the plaintiff, there must be an adjudication, and 
in such a case the adjudication will be res judicata between the 
defondanf.s as well as between the plaintiff and the defendants; but, 
for this, there must be a conflict of interest amongst the defendants 
and the judgment must define the leal rights and obligations of the 
defendants niter so. .5 C.B.,!. Oil (0‘28-9); rfifernnq to 31 p. 05; 2‘2 A. 886 ; 
‘25 B. 74 ; *20 M, 887 and Cottinijham v. t^arl of Shrewsbury^ 3 Haro 
0-27, • X 

(i) A finding between co-dofendants unnecessary (or the determination of the 

suit, or the rights of the parties involved in the suit, is not rc.s judiraiu. 
2‘2 B. 245 (250). (See, also, 11 B. 210; 18 B. .597 ; 18 A. 65, h\) Y 

( j) Nor will it be res judicata amongst thorn by mere inference from the fact 

that they have been collectively defeated m resisting a claim to a 
.share made against them as a group. 22 A. 880 -20 A.W.N. 120. Z 

(/r) In England, the Courts would not formerly decide rights between oo*defen- 
dants, except where necessary in order to determine the right of the 
pl.iiiitifT or iiiile.ss the evidence was clear and the case ripe for 
decision. Cottinqham v. Earl of Shrewsbury^ 15 L..J. Ch. 441 ; 
referred to in 16 C.PfL.R. 43. A 

(l) But, this is now altered by the Judicature Act, 1878, S. 24 (7), the inten- 

tion of the Tiegislaturo being that “so far as possible” all matters in 

^ Cf'iitroversy between the partre.s may be completely and finally 
determined and all multiplicity of legal proceedings concerning any of 
such matters avoided. See 16 C.P.Ij.R. 43. B 

(m) The law in this country is very similar. 16 C.P.L.R, 43. See, also, 

11 B. 216 ; 25 B. 74 and 22 A. 386. C 


3266 — 104 
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2.— STATUTORY PROVISIONS ON SUBJECT-MATTER OF 
SECTION — {Gontmued). 

B-— Criminal cases. 

(1) Applicability of section to Judgments of Cpiminal Courts. 

(а) The princjpleR of res jtidicata may also apply to orders of Criminal Courts. 

5 A. 224 (220). Per Idahmood, J. t D 

(б) “ It is just that a person, who has beeM formally tried for an offence and 

acejuitted, should not be subjected to the harassment of being tried over 
again for the same offence. Accordingly the plea of autrefois convict 
or autrefois acq^uit, i.e., of a previous lawful conviction or lawful 
acquittal has alway.s been held to be a good ^ plea.” Field Ev., 
6th Ed., p. 179. S 

(e) A Magistrate disallowed an application by the husband, objecting to the 
payment of maintenance to his wife, on the ground that the adultery 
alleged by the husband was not established. On a subsequent 
application by the husband to the same effect, a succeeding Magistrate 
allowed the application on proof of adultery alleged to have been 
committed before the date of the order of the former Magistrate. 
Held, that the general priuciplos of res judicata applied to the case and 
that the second IMugUtrate was wrong in law in re-opening mAttors 
already adjudicated upon by the first. 5 A. 224 (220). P 

(d) \Vhere the Magistrate, who acquitted an accused had no jurisdiction, his 
proceedings were held to bo simply void, under S. 650 ol the Code of 
Criminal Procedure, 1882. There was nothing, therefore, to prevent a 
trial by a competent Court, under S. 403 of the Code, and no reason 
for the interference of the Hij^h Court. 8 B. 307 (308), G 

(2) 8. 403, CFim. Pro. Codet 1898— Of previous acquittals or convictions. 

(а) A person w'ao has once been tried by a Court of competent jurisdiction for 

an offence, and convicted or acquitted of such offence, shall, while such 

, conviction or acquittal remains in force, not bo liable to be tried again 

for the same offence, nor on the same facts for any other offence for 
which a different charge from the one made against him might have 
been made under S. 236, or for which ho might have been convicted 
under S. 237. H 

(б) A person acquitted or convicted of any offence may be afterwards tried for 

any distinct offence for which a separate charge might have been made 
against him on tl^e former trial under S. 235, sub-sec. (1). I 

{c) A person convicted for any offence constituted by any act causing 
consequences which, together with such act, constituted a different 
offence from that of which be was oonvicted, may be afterwards tried 
for such last-mentioned offence, if the consequences had not happened, 
or were not known to the Court to have happened, at the time when 
be was convicted. A 

(d) A person acquitted or convicted of any offence constituted by any acts may^ 
notwithstanding such acquittal or conviction, be subsequently charged 
witht and tried for, any other offence constituted by the same acts 
which he may have committed, if the Court by which he was first tried 
was not competent to try the ofienoe with which he is subsequently 
charged. K 
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2-— STATUTOXIY PROVISIONS ON SUBJECT-MATTER OF 
SECTION — (Co7itinued). 

B.— Criminal cAses— {Concluded). 

(e) NotihiDg in this section shall affect the provisions of S. 26 of the General 
Clauses Act, 1897, or of S. 188 of this Code. L 

Ex^landtion . — The dismissal of a complaint, the stopping of proceedings under 
S. 219, the discharge 'of the accused, or any entry made upon a charge 
under S. 273, is not an acquittal for the purposes of this section. SI 

(3) Judgment of Criminal Court whether will prevent action of Civil Courts. 

The judgmeriji of a Criminal Court does not operate as res judicata to prevent 
the Civil Court from determining the suit or issue. 4 A. 97 (99). See 
Whitley Stokes, Vol. II, p. 475 (note). N 

(4) 8. 511, Cr. P.C., 1898^— Previous conviction or acquittal, how proved. 

In any inquiry, trial or other proceeding under this Code, a previous conviction 
or acquittal may be proved in addition to any other mode provided by 
any law for the time being in force, — 

(а) by an extnet certified, under the hand of the officer having the custody of 

rt the records of the Court in which such conviction or acquittal was had, 

to bo a copy of the sentence or order ; or 

(б) in case of a* oonviotion, either by a certificate signed by the oflicer in charge 

of the jail in which the punishment or any part thereof was inflicted, 
or by production of the warrant of commitment under which the punish- 
ment was suffered ; 

together with, in each of such oases, evidence as to the identity of the 
accused person with the accused person so convicted or acquitted. 0 

C.— Bombay Khoti Settlement Act (I of i88o). 

Bombay Khoti Act, 1880» 8. 17— Entry in Settlement Officer’s record, oonclusiveneBS 
of. 

(a) An entry in the Settlement Officer’s record, referred to in S. 17 of the Khoti 
Act (Bombay Act I of 1880), is conclusive as to the nature and amount 
of rent. The words ** conclusive and final evidence of the liability '* 
in S. 17 have the effect of shutting out any other evidence on the 
subject which might be adduced before the Civil Court. 18 6.^138 
(136). P 

(5) An entry of a record prepared under S. 108 of the Land Revenue Code, 
Bombay Act V of 1879, by the survey officer, describing certain lands 
as khotif i.s, by force of S. 17 of the Bombay Khoti Act (1 of 1880),. 
conclusive and final evidence of the liability thereby established and 
shuts out the evidence of a prior decision, otherwise relevant, under 
S. 40 of the Evidence Act, as proof of res judicata^ whereby a Civil 
Court adjudged the land to be dhara, 20 B. 475 (479), Q- 

(c) Beld that the entries of the rent payable by ocoupancy tenants, who were 
the defendants in a suit for a declaration that the plaintiff was 
entitled to recover from the defendant one-third of the produce of 
hhat and varkasal by ^ahani (survey settlement) as rent of certain 
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2.— STATUTOKY PROVISIONS ON SUBJECT-MATTER OF 

SBCTION~(Co>/cZwi6(/). 

C. -Bombay Khoti Settlement Act (I of {Concluded), 

lands situate) in a certain place were duly made under S. 17 of the 
Bombay Khoti Settlement Act, 1880, according to the provisions of 
S. 33, so as to make them conclusive and final evidence of the defen- 
dants’ liability which it is not open to the Civil Court to question. 
21 B. ‘235 (-240). '' R 

{d) S. 17, Khoti Settlement Act, 1880, only makes tho entry duly made by a 
Collector as the result of his decision final and conclusive evidence of 
the liability established thereby. It is not ope*.* to a Civil Court to 
inquire into the validity of the reasons which induced the Collector to 
exercise his jurisdiction. -21 B. 244 (247-8). S 

{e) The decision of a survey officer determining the tenure on which a survey 
number is held is not final, under the Khoti Act, 1880, and it can lie 
reversed or modified by a competent Court. 21 B. 480 (488). T 

{f) A survey officer, under the Bombay Khoti Settlement Act (I of 1880), 
decided and outcrod in the survey register that the defendants bold 
the suit lands as occupancy tenants. The plaintiffs, the KUots of the 
village, took objection to the decision and sued for its reversrd and 
for a declaration that the lands were held by them on dhara tenure 
and that the defendants were ordinary tenants thereof. The Judge 
dismissed the suit in appeal, on the ground that the survey entry was 
conclusive evidence of the tenants’ liability, and that it afforded the 
plaintiffs no cause of action. Hekl^ reversing tho decree, that the 
decision of the survey officer as to tenure was not final, and that a 
, suit, like the present, would lie. 21 B. G08 (610). U 

41. A final j/id^^niont, ordei’ or decree of a competent Court ^ in 
the exercise of probate^, matrimonial^, admiralty*^ 
<jertain^'V'^g«^cn^ insolvency jurisdiction 5, which confers upon or 
in probate, .to., takes away from any person any legal character, 
or which declares any person to be entitled to any 
such character, or to be entitled to any specific thing, not as against 
any specified person but absolutely, is relevant when the existence 
of any such legal character, or the title of any such person to any 
such thing, is relevant , 

Such judgment, order i)r decree is conclusive proof — 
that any legal character which k confers accrued at the time 
when such judgment, order or decree came into operation ; 

that any legal character, to which it declares any such ^person 
to be entitled, accrued to that person at the time when such 
judgment, order or decree declares it to have accrued to that person ; 

that any legal character which it takes away from any such 
person ceased at the time from which such judgment, order or 
decree declared that it bad ceased or should cease ; 
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and that any thing to which it declares any person to be so 
entitled was the property of that person at the time from which 
such judgment, order or decree declares that it had been or 
should be his property. 

(Hotes). 

A final Judgment, arder or decree of a competent Court,** 

(1) General. 

(fl) “ This section deals with another class of cases.” Mark. Ev., p, 37. Y 

(6) S. 41 deals with what are usually called judgments in rem. 6 C. 171 (174). 
Pcr^kMiitBr, J. See, also, 12 A. 1 (44) (F.B.). W 

(c) “ The judgments for which provision is made in this section arc usually 
called judgments in rem^ w'hich means that certain judgments arc 
coiicliisivo, not only against the parties to them, but also against all 
the world.” Cun. Ev., lUh Ed., p. 113. X 

(r/) The words “order or decree ” in S. 41, wherever they occur were inserted 
by the Indian Evidence Act Amendment Act, XVllI of 1872, S. 3. 
See General Acts, Vol. 2, 18118 Ed., p. 404. Y 

(2) Judgments to be universally binding must proceed from Jurisdictions speoified. 

S. 40 clearly stales that the only judgments which are universally conclusive 
are those passed by the Courts in the exercise of one of the special 
jarisdiotions specified in the section. Cun. Ev., llib Ed., p. 114 and 
see, also, Field Ev., Cth Ed., p. 180. Z 

(3) General rule as to Judgments. 

(а) “ Generally speaking, a judgment only concorns those persons who are 

parties to it ; other persons are not affected by it.” Mark. Ev, p. 37. A 

(б) “Every judgment is conclusive proof, as against parties and privies, of facts 

directly in issue in the case, actually decided by the Court, and 
appearing from tlic judgment itself to be the ground on which it 
was based ; unless evidence was admitted in the action in which the 
judgment was delivered which is excluded in the action in which that 
judgment is intended to be proved.” Stepb. l>ig., 7th Ed., Art. 41, 
p. 58. B 

(c) “ Thus, if A claims an estate from B and recovers it in a Court of law. this 
will not prevent C from claiming the same estate.” Mark. Ev., p. 37.C 

{d) As a general principle, a transaction between two parties in judicial proceed- 
ings ought not to be binding upon the third. Duchess of Kingston's 
Case, 2 Sm. E.C. 424^ cited in 7 W.R. 338 (341). D 

(«) For, it would be unjust to bind any person who could not bo admitted to 
make a defence, or to examine, and to cross-examine witnesses, or to 
appeal from a judgment which be might think erroneous. (Ibid), B 

if) And, therefore, the depositions of wicnesnes in another cause in proof of a 
fact, the verdict of a jury, or, in India, of a Court, finding the facts, 
and the judgment of the Court upon the facts found, althongh evi- 
denoe against the parties and all claiming under them, are not, in 
general, to be used to the prejudice of strangers. (Ibid), F 



628 Aot I of 1872 (Indian bvidbnce act). [S. 41 

1.—** A final Judgment, order or decree of a competent Court.”— (Contd.), 

<4) EzceptionB to the above general rule. 

(а) The rule, which makes a. judgment conclusive against parties and those 

who claim under them, is subject to certain esceptions, which ure the 
offspring of positive law, and, the reason for the exception may bo 
generally stated to be that the nature of the proceedings, by which 
there is a fictitious, though not unjust, extension of parties, renders it 
proper to use the judgment against those not formally parties. 2 M. 

U. O, 270 (288). Sec, also, the English cases of Caspxgne Imrie, 
8 C.B.N.S. 1 and 405 ; Cammell v. Sewell, 27 L.J. Ex. 477 ; Simpson 

V. Fogo, 1 H. and M. 211; and Scott v. Shearman, 2 W. Bl. 977, 

therein cited and discussed. G 

(б) There are certain decrees, which, although it would be most improper to 

receive them as conclusive evidence against third parties, ought to be 
admitted as evidence. (Ibid). H 

(c) There are some exceptions to the general rule founded upon particular 

reasons. Duchess of Kingston's Case, 2 Sm. Li.C. 424. See 7 W.R. 
341. I 

(d) The principle that a judgment is not to be used to the prejudice of strangers 

was not applicable to judgments m actions i7i rem. 7 W.R. 338^(341).J 

(e) “ But, the decree of a competent Court sometimes actually does more than 

decide a disputed question of right ; it creates or destroys rights.’' 
Mark. Ev., pp. 87-8. K 

(f) “For example, the decree of a Court may annul or dissolve a marriage ; it 

may make a man a bankrupt ; it may declare a man’s property 
forfeited under S. C2 of the Penal Code and other provisions of the 
' Criminal Law.” (Ibid). L 

<5) In such oases t^ie Judgment is relevant evidence. 

(a) “ In all these cases, the decree of the Court which accomplishes these tacts 

• may be produced in cjvidonce, if the fact is in dispute.” Mark, Kv., 

p. 38. H 

(b) The judgment of a Court of concurrent jurisdiction, directly upon the 

point, is, as a plea, a bar, or, as evidence, conclusive between the 
same parties, upon the same matter, directly in question in another 
Court, or (in another action between the same parties in the same 
^ Court). Duchess of Kingston's Case, 2 Sm. L,C. 424. See 7 W.R. 

341. H 

(c) The judgment of a Court of exclusive jurisdiction, directly upon the point, 

is, in like manner, conclusive upon the same matter between the same 
parties coming incidentally in^question in another Court for a different 

purpose. (Ibid). 0 

(d) But neither the judgment of a concurrent or exclusive jurisdiction is 

evidence of any matter which came collaterally in question, though 
within their jurisdiction, nor of any matter incidentally cognisable, 
nor of any matter to bo inferred by argument from^ the judgment. 
(Ibid). P 

(e) A decree, according to the nature of it, may prevent particular persons or 

the subjects of a particular Government, or it may be the whole world, 
from averring to the contrary. 7 W.R. 338 (342). Q 
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7. A final Judgmenit order or decree of a competent Couru'^^^Contd^)* 

if) It is quite clear that there are no judgments in rem in the Mofussil Oourts, 
and that, as a general rule, decrees in those Courts are not admissihle 
• against strangers either as conclusive or even as ;prima facie evidence, 

or to prove the truth of any matter directly and indirectly determined 
by the judgment or by the finding upon any issue raised in the suit, 
. whether relating to status, property, or any other matter, (/{rid), 
p. 346. ^ R 

» 

(f{) If a judgment in a suit between A and B, that certain property for which 
the suit was brought belonged to A as the adopted son of 0, wore a 
jndgmont in rem and conclusive against strangers as to the fact and 
validity of the adoption, the greatest injustice might be caused. (/6id), 
p. 345. See, also, the illuHtration of the principle in the following 
pages. * S 

<6) Source of section. 

For the sake of simplicity, and in order to avoid difficulty of defining or 
enumerating judgments in rem^ the statement of the law by Sir 
Barnes Peacock in 7 W.R. 388 has been adopted. See Select 
Committee’s Report, Gazette of India, July 1, 1871, Part V, p. 273. 

' Sec, also, Field Kv., 6th Ed., p. 180 and A.A. and W. Bv., 4th Bd., 

p. 273. T 

^7) Eipreasions * in rem ' and ’ in personam ’ not defined. 

“ As applied to judgments, the terms in rem and in personam which are 
adopted from, though not belonging to, the Roman T^aw, have never 
been clearly defined in reference to our own or any other system.” 
Phip. Ev., 4th Ed., p. 377. U 

(8) Judgment ‘ in rem,’ definition of. 

(a) '^Judgments in rem are adjudications pronounced upon the status of some 
particular subjeot-mattor by a tribunal having competent |iuthority 
for that purpose.” Best. PIv,, 9th Ed., S. 593, p. 492 ; Phip. Bv., 4th 
Ifld., p. 377 and Tay. PJv., 10th Ed., 8. 1674, p. 1204. Y 

{b) This definition, though apparently the best that can be framed upon a 
diflficult subject, is open to the objection that it fails to distinguish 
between territorial and ex- territorial status. Phip. Plv., 4th Ed., 
p. 377. ^ W 

(c) This definition is objectionable besides, as, including in its terms matters 

which are not properly classed as judgments in rem, e.g., inquisitions 
and criminal convictions. Phip. Plv., 4th Ed., p. 377. X 

(d) A more complete definition would be that it is an adjudication which not 

merely declares the status of the person or thing adjudicated on, but 
actually renders the status of the person or thing such as it declares 
it to be.” Tay. Ev., 10th Ed., S. 1674, p. 1204. T 

{&) Another definition is that it is ** a .judgment by a Court having special 
jurisdiction over the subject-matter.” Phip. Ev., 4th Bd„ p. 377. B 

{/) But such judgments have effect in rem only if they alter status. Phip. 
Ev.,4thEd., p.377. X 



830 Act 1 of 1872 (iniman evidence act). [5. 41 

l.— ** A finai iudgment, order or decree of a competent Court.**--(Cuiitd.), 

(9) Principle of conoluaivenesB of judgments * in rem.’ 

(а) “The principle of the concliisivoness of judgments iu rem as regards 

persons is, that public policy for the peace of society requires t>hat 
matters of social status should not be left in continual doubt.” Phip. 
Kv.. 4tb Kd., p. 378. B 

(б) “ And as regards things the principle is that, generally speakwig, every one, 

who can be affected by the decii^ion, may protect his interests by 
becoming a party to the proceedings.*’ (Ibid). ■ G 

(c) “ Further a decision ui rem not merely declares the status of the person or 

thing, but ipsj facto renders it such as it is declared.” {Ibid). O’ 

(d) “This rule rests partly upon the ground that, judgments in rem not merely 

declare the status of the subject-matter adjudicated upon, but, ipso 
facto, render it such as they declare it to be ; and partly, if not 
principally, upon the broad ground of public policy, that the social 
relations of every member of the conimunity should not be loft 
doubtful, but that, alter having been once clearly delined by solemn 
adjudication, they should ever after remain at rest ” Tay. Ev., 10th 
Ed.. S. 1076, p. 1207. E 

(e) “ Such judgments the law has, from motives ot policy and general 

couvonienco, invested with a conclusive effect against all the world.” 
Best. Ev., 0th Ed., S. 503, p. 402. F 

(/) “ At the head of tlicso, stand judgments in the Exchequer, of condemnation 
of property as forfeited, adjudications of a (lourt of Admiralty on the 
subject of Prize, &c.” Best. Ev., Otb Ed., S. 593, p. 492. G 

(gi) “In certain instances also, judgments as to the status or condition of a 
*party are receivable in evidence against third persons, although they 
are not conclusive.” Host. Ev., 9Dh Ed., S. 503, p. 492. H 

(A) “ Thus, ia an action against an executor, sued on a boud of his testator, 

^ a commission liiiding the testator lunatic at the time of the execution 
of the bond is prima facie evidence against the plaintiff, though he 
was no party co it.” Best. Ev., 0th Ed., S. 593, p. 402. 1 

(i) “ And by analogy to the general rule of res inter alios acta, judgmeuts and 
judicial proceedings inter alios arc receivable on questions of a public 
nature, and in other cases where the ordinary rules of evidence are 
departed from.” Best. Ev., 0th Ed., S. 503, p. 492. J 

r 

(10) Judgment ' in rem ’ furnishetis conclasive proof of facts adjudicated upon as 
against all. 

(a) Generally, a judgment in rem conclusively proves the facts adjudicated 

upon as well against strangers a^' against parties, and concludes all 
persons from saying that the status of the thing adjudicated upon is 
not .such as is declared by the adjudication.” It. v. Hartington, 4 E. 
and B. 780 ; Gavnmell v. Sewell, 3 H. and N. 646 ; Sim^son v. Foga, 

1 J. and H. 18 ; Oastriqm v. Imrie, 8 O.B. (N.S.), 405; Tay. Ev,, 10th 
Ed., S. 1674, p. 1204. K 

(b) “Every judgment, whether it be in rem or inter partes, must and does 

prove what it actually effects, though the effects of different sorts of 
judgments differ as widely as the effects of different sorts of deeds. 
Stepb. Dig., 7th Ed., note to arts. 39-47. p. 186, I* 
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(11) Rule whether applioable to all Jud^mentB. 

,(a) “ This principle dors nob extend to all judgments falling within the above 
definition ; thus, inquisitions in lunacy, inquisitions 7/ior/(j7w, and 
other inquisitions, which are regarded as judgments in rem^ so far as 
to be admissible in evidence of the facts determined against^ all 
mankind, are not considered as conclusive evidence.” Tay. Ev., 10th 
Ed., S. 1074, p. 1204, referring to TJie Irish Svciety v. Bp. of Derry, 12 

Cl. and Fin. GGOfH.L). M. 

(6) An order passed in affiliation proceedings is not a judgment in rem— 
Anderson v. Collinson, 2 K.B. 107 ; Tay. Kv., 10th Ed., S. 1674, 
p. 1205. N 

(c) An ordSr to wind up a company i.s also not a judgment in ram. IJouchier v. 

TayUtr, 4 Bro. i\C. 708 ; Tay. Ev., 10th Ed., S. 1674, p. 1205. O 

¥ 

(12) Judgment ‘ in rqm ’ binding on all on precise points decided. 

A iiidginent in rpiii is conclusive upon all the world as to the exact point 
acLu.iJly decided, and cannot be impeached by showing that the fact.s 
on which it immediately rests are false. Tay. Ev , 10th Ed., S. 1677, 
p, 1207. P- 

(13) But it is not conclusive on points incidentally decided. 

• (a) But, like any other judgments, it is binding only with regard to the matter 

actii.illy dc<3ided. AU.~Oen. v. Kiny, 5 Price, 195 ; Concha v. Concha, 
11 A.C. 541 ; Tay. Ev.. 10th Ed., S. 1677, p. 1207. Q 

(6) It is not binding as to points which incidentally were in question. See 
{Ibid). R 

(c) Thus, where the facts upon which it is based are put directly in issue in a 
subsequent suit, the judgment is not, with one exception, conclusive 
proof of their truth, however essential it may have b.een tor the Court 
acting in rent, to have decided those facts before it adjudicated upon 
the principal point. Tay. Ev., 10th Ed., S. 1677, pp. 1207-8. S 

(14) Exception to rule that judgment ‘ in rem ' does not prove the truth of facts in 
subsequent actions. 

(а) “The exception referred t<» exists in cases where it appears on the face of 

the proceodings in rein that the very fact in dispute la the subsequent 
civil action was the one chiefly in dispute in the previous suit, and 
that it was actually decided in such previous proceedings.” Tay. Ev., 
10th Ed., S. 1678, p. 1208, referring to Bailey v. Harris, 18 L.J.Q.B. 
115. T 

(б) “ The reason is that, should the same fact Ihj again in dispute between the 

same parties, or persons claiming under tbeni, whether in the same or 
in a different Court, the judgment in rem will, almost universally, be 
conclusive upon the point.” Tay. Ev., 10th P]d., S. 1678, p. 1209, 
referring to Spencer v. \filliam&, E.R. 2 P. and D. 230. U> 

(15) Bxtent of eonolusiveneas of judgments * in rem.' 

(a) “ Judgments in rem are so far conclusive, not only against the parties who 
were the actual litigants in the cause, but against all others, that,. 

' unless it can bo shown, either that the Court had no jurisdiction, or 
that the judgment was obtained by fraud or collusion, no evidence can 
be generally admitted, at least, in any civil causa, for tbe purpose of 
disputing the status of the res adjudicated on.” Tay. Ev., 10th Ed.,. 
S. 1676. p. 1206. IT 

3266 106 
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(6i Subject to impeachment for certain reasons, a domestic judgment in rem 
is, in civil proceedings, conclusive proof for or against ail persons 
whether parties, privies or strangers of the points actually determined, 
Phip. Ev., 4th fid., p. 376. W 

{c) And this is the case, even though it may not have been pleaded as such. 
(J6id). * X 

(d) Further, as between parties and privies, it is conclusive evidence ‘of the 

grounds of the decision, where these have been put in issue and 
actually determined by the Court. (Ibid), T 

(e) But, as between strangers, or a party and a stranger, it is no evidence of 

such grounds save upou questions of prize, vvhere it is binding, if the 
ground of condemnation is plainly mentioned. Phip. Ev., 4th Ed., 
pp. 376-7 and Tay. Ev., 10th Pld., Ss. 1733-1734, pp. 1267-8. Z 

U6) All Judgments are impeachable on certain grounds. 

(а) Domestic judgments, adduced in evidence of the truth of the finding, may, 

ordinarily, be impeached on the following grounds. Phip. fiv., 4th 
fid., p. 376. ^ A 

(б) They may be impeached as being not final, e.q., interlocutory, reversed, a 

mere non-suit, discontinuance, stay on payment of money, or with- 
drawal ; though a judgment by default may estop if the grounds 
appear on the face of the judgment. Phip. fiv., 4th Ed., p. 375 and 
the cases there cited. See, also, Tay. Ev., 10th Ed., S. 1719, p. 1246 
and 8. 1721, p. 1248. B 

(c) It may also lie shown tint they wore given not on the merits, i.e., obtain- 
ed on ^ome technical objection, or default of pleading ; (He Orrell, 
12 Ch. 1). 681) or misconception of the form of action, or because 
the debt was not then due, or the plaintiff was under a temporary 
disability to sue. Phip. Ev., 4th Ed., p. 875 ; Tay. Ev., 10th Ed., 
S. 1719-A, p. 1247 and the cases cited therein. C 

^ It may further be shown that they were without Jurisdiotion (or, in the 
case of orders by justices, or under special statutory powers, that there 
was omission to reoite facts showing jurisdiotion). Phip. Ev., 4tlhEd., 
p. 376. See, also, Tay. Ev., lOth fid., Ss. 1714— 1719, pp. 4240- 

* 1246. D 

i^e) Or it may also bo shown that they were fraudulent, collusiire^ or forged. 
Phip. Ev., 4th fid., p. 375 ; Tay. Ev., lObh Ed., S. 1713, p, 1240. E 

V 

^/) But, generally, only a stranger to the judgment can take advantage of a 
plea of fraud, who was in no way privy to the fraud, and not a party 
to it ; for, if the latter were innocent, he might have applied to vacate 
the judgment, and if guilty, he cannot escape the consequences of his 
own wrong. Phip. Ev., 4th Ed., p. 375 ; Tay. Ev., 10th Ed., S. 1713, 
p, 1240 and Steph. Dig., 7th Ed., Art. 46, p. 58. P 

{(j) So, as to collusion, e.g., where the parties, oven without fraud, were not 
really in contest. Bandoii v. Beclver, 3 C. and F. 479, 610 and Girdle- 
90m V. Brighton Co., 4 Ex. D. 107 ; Phip. Ev., 4th Ed., p. 375. G 
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(17) Jadgfment ‘ in rem ’—Relevanoy in oriminal oaBOi. 

" [a) **A judgment in rent of a onmpetent Court is strong prima facie evidence in 
• a criminal case, for the person in whose favour such judgment was given. 

Tay. Bv., 10th Ed., S. 1618, p. 1210. ^ H 

(6) *'A judgment of this kind was, at one time, thought to be conclusive evidence 
* in such person’s favour and could not bo impeached even on the 
grounds of fraud or collusion.” Tay. Ev., 10th Ed., S. 1680, p. 1210.1 

* 

(c) But it is noufi not conclusive. Tay. Ev., 10th Ed,, S. 1680, p. 1210. J 

[d) A criminal conviction is not conclusive in a subsequent proceeding of the 

^f<acts es.sential to bo proved to procure the conviction ; the same rules of 
evidence are applicable to it as to an ordinary judgment inter partes\ 
indocrl, such a judgn^ent would not seem to be a judgment in rem at 
all except, perhaps, in so far as a conviction for felony amounts to a 
judgment that the person convicted is a felon. Tay. Ev., 10th Ed., 
S. 1674, p. 1205. K 

(c) A judgment in rem will, however, under this section, be conclusive in a 
criminal equally as in a civil proceeding — ca proposition about which 
there is some doubt in English Law. See Field Ev., 6th Ed., p, 181 
. and A. A. and W. Ev., 4tli Ed., p. 275. See. also. Tay. Ev., 10th Ed., 

S. 1680, p. 1210. h 

<18) Conflioting Judgments— Effect. 

The effect of there being conflicting judgments in rem is to set the whole matter 
at large again. B. v. Wyo, 7 A. and E. 770 and li v. Hutchings, 

6 Q.B.D. 300; Phip. Ev., 1th Ed., p. 378. M 

(19) Rule as to Judgments *in rem’ results from nature of proceedings —Gonsidera' 

tions In applying doctrine to India. « 

The rule as to judgments in rem, excepting some peculiar cases, results from 
the nature of the procoadiug.s, and before attempting to apply to this 
country the doctrine of decrees in rem, a careful consideration must 
be given to the question whether there are Courts so proceeding as to 
warrant the application of the doctrine. 2 M.H.C. 276 (288). N 

(20) BKistence of Courts capable of delivering judgment ' in rem ’ doubtful. 

^ It is extremely doubtful whether there exists in India, exclusive of the parti< 
cular jurisdictions which are exercised by the High Courts i« matters 
of probate and the like, and which, in the case of war, might be 
exercised in matters of prize, any ordinary Court capable of giving, 
what can be called technically, a judgment in rem, 14 M.l.A. 867 
(374). . 0 

(21) Scope of saotion. 

(a) Ss. 41 and 44 of the Evidence Aot were undoubtedly meant to make the . 

decrees which they refer to conclusive except in a very restricted 

* class of oa.ses. 22 A. 270 (281) (F.B.). P 

(b) Ss. 41 and 44 of the Evidence Act recognise that, given the competency of 

the Court, even error or irregularity in the decision is a leas evil than 
the total absence of finality, which would be the only alternative. 
22 A. 270 (281) (F.B.). Q 
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(c) The principle that., wherever a decision is \%roiig in law or violated a rule 

of procedure, the Coort must be held incompetent to deliver it, is. 
opposed to the language of Ss. 41 and 44 of the Kvidcnce Act. 22 A. 
270 (271) (P.B.). R 

(d) If the intention had been to make such decrees questionable on the ground 

of any legal defect or irregularity, very dilTorenl expressions would 
have been used, and it would be inaoonrate to describe such decrees 
as constituting conclusive proof. 22 A. 270 (2H1) F.B ). ■’ B 

(a) Ss. 41 and 44 were intended to prevent tbe insecurity of titles and of status 
arising from the adoption of such a principle. 22 A. 270 (281) (P.B.).T 

I 

(/) S. 41 admits judgments in rent as evidence in all subsequent .suits where 
the existence of the right is in issue, whether between the same parties 
or not. 6 C. 171 (101). Per Garth^ C.J . U 

(f/) S. 40 simply renders admisisiblo j-adgiiionts which operate as picas in bar of 
the action of the kind known as pleas of res jiuiicata or otherwise 
under some other rule of law. Tiiat section has nothing to do with 
questions of evidence beyond the admissibility of the judgments, 
because a pica of res jitdirata is not a plea as a matter of evidence, but 
only a plea barring the action as a matter of procedure as distinguished 
from the rules of evidence. 12 A. 1 (44) ; per Mahmool^ J , Y 


(22) Examples. 

(а) Where a company sued a person for unpaid [)remiiim and calls, a special 

case being stated m the Court of Common Picas, he obtained judgment 
on the ground that he never was a shareholder. Tbe company being 
vs'ound up in the Court of Chancery, he applied for the re-payment of 
the sum be had paid for premium and calls. The decision that ho never 
was a shareholder was held tvi bo conclusive as between him and the 
cniiipany that he never was a shareholder, and he was hold to be 
entitled to recover the sums he paid. Bank of Jlindnstan, Ac., Alison's 
case, L.R. 9 Cb. App. 24 ; Steph. Dig., 7th Kd., Art. 41, pp. 6‘4-4. W 

(б) On the question whether G, a pauper, was settled in parish A or parish B, 

the statement, in an order not appealed against whereby D the mother 
and E the father of C, and several of thoir children were removed from 
A to B before the question as to C’s settlement arose, that D was the 
wife of E, wa.s held to be conclusive as between A and B. R, v. 
ffariiigton Middle Quarter, 4 E. and B. 780: Steph. Dig., 7th Ed., 
Art. 41, p. 53. X 

(c) A decisiou by a competent Court that a ITindu family was joint and undivid- 
ed, or upon a question of legitimacy, adoption, partibility of property, 
rule of descent iu a particular family, or upon any other question of the 
same nature in a suit inter parted or more correctly speaking in an 
action in 'perso7iam, is not a judgment tn rein or binding upon 
strangers, or, in other words, upon persons who wore neither parties 
to the suit nor privies. 7 W.R. 338 (341). Y 

(cl) A decree, in such a case, is not and ought not to be admissible at all 

evidence aigainst strangers. 7 W.R. 886 (341). % 
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(rf) A Difitricfc Judge was held to be wrong in holding that his action as a Civil 
Judge would proceed on the result of a criminal trial, inasmuch as the 
» finding or judgment of the Criminal Court in that case would not b© 

relevant, that is, admissible m evidence, in a case before the Civil Court, 
4 C.W.N. clxjtvi. A 

(«) tly a decree in a suit brought by A against a widow as heiress of her husband 
to set aside alionations by her and establish A’s right as reversioner, it 
• was declared that A was reversioner. Subsequently J3, (who was not a 

party to the former suit), sued to have it declared that he, and not A, 
was the person legally entitled to succeed on the widow’s death. Held 
Jjhat the judgment in the former suit was not, (upon the ground of its 
having been made in a .suit brought against the widow when holding 
the estate as heiress).* admissible as evidence against the plaintiff R in 
the second suit. 7 VV.R. 338 (345), B 

(/) No judgment of a mofussil (>ourt can be in rem. 7 W.R. 33R (345). C 
(ij) Where a woman was prosecuted for bigamy in marrying 33 during the life 
time of C, her husband, a decree in a former suit brought in an 
ecclesiastical Court by her against C for jiictitation of marriage, which 
was obtained on the ground that C was not her husband, was bold to 
• be not admissible to disprove the former marriage. li. v. Duchess of 

Kiwjsloii, ‘iO How. St. Tr. 537 -545 ; Pbip. Rv. 4th Ed., p. 379. See, 
also, 7 W.R. 210. D 

{h) A decree in a former suit was held, not to bo a judgment in rem, but one 
inter 2 ->cirtes, 14 M.I.A. 307 ==»17 W.R. 104 (P.C)-= 11 K.L.R. 244 . E 

(i) A plaintiff having failed in a former suit to recover possession of a raj with 
property from his elder brother, on the ground of the latter’s illegiti- 
macy, sued again, not only on that ground but also on that of priority 
of right bv reason of the superior nature o^ the marriage of his own 
mother. As to whether the judgment in the former case was not one 
in rein, the I’rivy Council held that it could not be treated a.s one of 
that nature upon any principles, whether derived from English Law 
or the law and practice of India. 17 W.R. 104 (P.C.) -11 13.L.R. 244 
(P.C.) 14 M.l.A. 367. P 

ij) Where probate in uny form of a will of personalty is granted, it is a decision 
in rem, and generally it is conclusive evidence, till it is revoked, 
against all persons of the appointment of the executor and of the 
validity of the will, and its execution in conformity with the law of 
the testator’s domicile. Whicler v. Hume^ 7 H.L.C. 124 and Concha 
V. Concha, 11 App. Cas. 641. See Phip. Kv., 4lh Ed., p. 401. G 

(23) Foreign Judgments. 9 

(a) Courts in this country have little to do with foreign judgments. 7 W.R. 

338 (349). H 

(b) “ A foreign judgment in rem is generally conclusive against strangers only 

,, upon question.s of prize, where the ground of condemnation is plainly 

stated ; or of marriage and divorce, where the marriage was solemnised 
and the parties domiciled in the foreign country ; or of bankruptcy as 
to contracts made in such country ; or of probate, administration, and 
guardianship to a limited extent.” Phip. P]v., 4th Ed., p. 377 and 
see, also, Steph. Dig., 7th Ed., Art. 47, p. 59. I 
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(c) Foreign. judgments includo judgments, whether strictly of record or not, 
proceeding from Irish, Scotch, Colonial or foreign tribunals. See 
Phip. Ev„ 4th PJd., p. 376. <1 

. (d) They may be also similarly impeached as not being final. Nouvion v. 

Freeman, 15 App. Cas. 1 ; Phip. Ev., 4th Ed., p. 376. K 

o 

(e) Or as having been made without jurisdiction. Fernherton v. Hughes, 1 Oh* 
781 ; Phip. Ev., 4th Ed., p. 376. ' , L 

(/) Or as being fraudulent. Ahouloff v. O^yenheimer, 10 Q.B,D. 296 ; Vadala 
y.Lawes,26 Q.B.D. 319, and Codd Delap, 92L.T. 510; Phip. 
Plv., 4th lild., p. 376. ^ M 

(gf) Or as being against natural justice. Pemberton v. Hughes, cited supra. 
Phip. Ev., 4th Ed., p. 376. ♦ N 

(h) But they cannot be impeached for mistake of fact or of foreign or Plnglish 
Law. Seo J^hip. Ev., 4th Ed., p. 376 and Tay. PJv., 10th Ed., S. 1729, 
pp. 1254-5. 0 

(24) Distinotion between Judgments ' in rem * and in ' personam.' 

(n) “ There is no distinction between a judgment in rem and a judgment m 
personam excepting that, in the one, the point adjudicated upon 
(which in a judgment in rem is always as to the status of the res) is 
conclusive against all the world as to that status ; whereas, in the 
other, the point, whatever it may be, which is adjudicated upon, it 
not being as to the status of the res, is only conclusive between parties 
and privies.” Ballaniyne v. Mackinnon, 2 Q.B. 466 (402); Tay Ev., 
10th Ed., S. 1674, p. 1204. P 

(6) “Judgments in per.^onam the ordinary judgments between parties in 
cases of contract, tort, or crime.” Phip. Ev., 4th Ed., p. 578. Q 

(c) “ Judgments not in rem are said to be judgments in personam,'^' Best. 

Ev., 9th Ed„ S. 593, p. 492, R 

(d) A BUggf^stion is made that the term inter partes would be a more correct 

description to distinguish them from those adjudications in rem which 
bring about personal status, but, as most judgments in rem arc also 
inter paries, little advantage would result from it. Phip. FiV., 4th 
Ed., p. 378. g. 

(26) Jadgments * in personam, ' nature and extent of evidence of. 

(а) “ A judgment in personam is no proof of the truth either of the decision or 

of its grounds as between strangers, or a party and a stranger, except 
on questions of public and general interest ; in bankruptcy, adminis- 
tration, divorce and patent oases*' to a certain extent; when so 
operating by contract, admission or acquiescence.” Phip. Ev., 4th 
Ed., p. 395. See, also, Tay. Ev., 10th Ed., Ss, 1682-3 and 1694, 
pp. 1212-3 and 1223. T 

(б) But a judgment in rom is. as between strangers, proof of the truth of its 

actual decision. See Phip. Ev., 4th Ed., p, 396. U 

(c) “Judgments inter partes, or, judgments in personam are not, --with one 
exception — admissible either for or against strangers as evidence of the 
facts adjudicated.” Tay. Ev„ 10th Ed., S. 1682, p. 1212. It 
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{d) They are not admissible against them, on the principle that no man 
ought to be bound by proceedings to which he was a stranger, and 
over the conduct of which be could, therefore, have exercised no con- 
trol ; or, to express the same in technical language, res inter alios 
actae necere noth debet." Tay. Ev., 10th Ed., S. 1682, p. 1212. • W 

{e) They are not admissible in favour of strangers even as against a party there- 
to, because it is thought, with very questionable propriety, that a 
^ rule that they ^ohld aHord any evidence might cause injustice, unless 

its operation were mutual.*' Smith v. liummms, 1 Camp. 9 ; Hatha- 
way V. BarroWy 1 Camp. 151 ; Blachmore v. Glamorganshire ^ <&o., 
Co., 1835, 2 C.M. and R. 133; Tay. Kv., 10th Kd., S. 1682, pp. 1212-3.X 
(/) “ The one exception, that judgments are not admissible against strangers, 
arises in the ca.so of adjudications upon subjects of a public nature, 
like customs, prescriptions, tolls, boundarie.s between parishe.s, coun- 
ties Or manors, rights of ferry, liabilities to repair loads or sea-walls, 
moduses and similar things.” Tay. Ev., 10th Ed., S. 1683, p. 1213. 
See, also, S. 42, infra. Y 

(g) Evidence of reputation being in such cases admissible, adjudications, — 

which, for this purpose, arc regarded as a species of reputation — will 
also be admissible, whether the parties in the second suit be parties to 
* the first, or be utter strangers thereto. Tay. Ev., 10th Ed., S. 1683, 

p. 1213. Z 

(h) Should the parties in the second suit be strangers to those in the first, the 

judgment, will not be conclusive. Hoed v. daohsoHy i East, 357 and 
Croughton v. Blake^ 13 L.J. Ex. 78 ; Tay. Ev., 10th Ed., S. 1683, 
p. 1213. A. 

(t) Should the parties be the same in both the suits, the result of the first suit 
will bind them in the subsequent suit. Tay. Ev., 10th Ed., S. 1683, 
p. 1213. • B 

0) “ A judgment inter partes is always, — save in one rare case — relevant for or 
against parties or privies, where the same subject matter a second 
time in dispute between the same parties or persons claiming under 
them, and this, whether it be a judgment in a contested case or a 
judgment by consent or by default.” Tay. Ev., 10th Ed., 8. 1684, 
pp. 1213-4. C 

{k) Except whore they are judgments in rertiy or where they relate to public 
matter.^, judgments not inter paries have been always bold to be not 
res judicata^ but they cannot be wholly excluded for other purposes in 
so far as they explain the nature of possession, or throw light on the 
motives or conduct of parties or identify property. 24 B. 591 (599). O 

{1) A, former judgment, whiph is not a judgment in rent ^ nor one relating to 
matters of a public nature, was not held to be admissible in evidence 
in a subsequent suit, either as a res judicata or as proof of the parti- 
cular point which it decided, unless between the same parties or those 
claiming under them. 6 C. 171 (F.Bj. B 

(m)*** The one rare case referred to above in which a judgment in a suit inter 
partes is not admissible in another suit against one who was a party to 
the original suit, arises in the unfrequent case of two suits being tried 
on prineiples which are different so far as relates to the admissibility 
of evidence.” Tay. Ev., lOtb Ed., 8. 1665, p. 1214. p* 
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A final Judgment, order or decree of a competent Court.* *--(Concld,). 

{n) In such a case, ibo judgment obtained in the first suit, whether it be 
one inter 2 ^ar tea or in rem, cannot be admitted in evidence of the facts 
adjudicated thereby when they arc again in dispute.” Tay. Ev., JOth 
Ed., S. lG85, p. 1214. G 

(25 A) Conipetenoy'.of tribunal. 

The authority of the tribunal delivering elTectivc judgments in rent rests on the 
following grounds 

(i) the 'iubjiict-matter should be within the lawful control of the state, 
under the authority of which the tribunnl sits; 

(li) the sovereign authority of that state should have conferred on the 
tribunal jurisdiction to decide as to the disposition of the thing ; and 

(iii) the tribunal should iict within its jurisdiction". Cnatrique v.Imrie, 
E.R. 4 Ap. Ca.s. 414, 420 : Best Ev., Olh Ed., S. 59S, p. 492. H 


2,—** In the exercise of probate.** 

(1) Section applies to probate granted prior to Hindu Wills Act, 1870. 

(rt) Where the contention was that, as a testator died before the Hindu Wills 
Act came into force, and as the executor of the will ol a Hindu dying 
before that Act came into force was a mere manager having no title to 
the estate, the probate neither conferred a legal character nor declared 
the executor to be entitled to any legal character, heldy S. 41 applied 
to the case, 14 C. fiOl 875). I 

(b) It IS quite true that a Hindu executor was, at any rate, until the 

passing of the. Hi.uJu Wills Act, only a manager, bur, as such manager, 
'he luic\ certain powers over the estate, and for many purposes he 
rcpresonfc<-d the testator. 14 V>. 861 (875). J 

(c) ft may be that the probate did not confer upon the exocntor any legal 

character, hut the effect of a probate is to declare the person to whom 
probate is granted to be entitled to the powers of an executor, 
whatever his powers as such may he. 14 C. 861 (875). K 

2) Scope of section. 

[a) S. 41 of the Evidence Act provides that the finding of the Civil Court 
in such matters as the granting of probate is conclusive. 4 C.W.N. 
clxxvi. ' L 

(5) By S. 41 of the Evidence Act, a final judgment or order or decree of a 
Court of probate has the effect of tin, judgment in rovi, and is conclusive 
proof, inter aha that any legal character which it takes away from 
any person ceased at the time when the judgment declares that it 
ceased. (16 M. 380, 38.3'!. M 

(ci Cfrauts of probate and of letters of administration have beerc held to be 
conclusive upon third parties. 7 W.R. .388 (344). N 

i{d) The Indian Succession Act (X of 1865), S. 242, points out expressly the 
effect which they are to have over property ; and the extent to which 
they, are to be conclusive. 7 W.R. 338 (344-5). 0 
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2,—** in the exercise of probate.*^— [Contintied). 

(3) Le^al consequences of grant of probate. 

.Where a probate granted, it operates upon the whole estate and by 8. 188, 
Succession Act, 1865, it establishes tbc will from the death of the 
• testator, and renders valid all intermediate acts of the executor aa 

such. The property vests in the executor by virtue of the will, nht of 
the prcbntc. The will gives the property to the executor. The grant 
• of probate is the method which the law specially provides for estab- 
lishing the will. • So long as the probate i*xists, it is effectual for that 
* purpose. 1 0. 860 i36‘2). Sec 1 R.Ij.R. (O.C.), ‘24 and ‘2 H.L.R. 

(O.G.), 1. p 

(4.) Grant of probate is a decree. 

The grant* of probate is ihe decree of a Gouit which no other Court can set 

aside except for fraud or want of jurisdiction. 1 C. 360 (302), Q 

(5) Grant of probate will not affect rights of objector. 

The grant of 'probate to an executor in a case was hold not, to prejudice iii any 
way the rights of an objector of the property which really belonged to 
him and not to the testatrix 4 C. 1 (G). R 

(6) Grant of administration letters conclusiye proof of grantee's representative 

title. 

^ An order granting letters of admnustiation to a person is, under S. 41 cf the 
Evidence Act and S. 60 of tbc Probate Act, conclusive proof of the 
representative title of the grantee against ail debtors of the deceased 
and all persons bolding propeity which belonged to the deceased. 
•25 C. 851 (86U). S 

(7) Refusal to grant probate no proof of spuriousness of will. 

(a) Simply because the grant of probate uudor the Rrobatc Act, 1881, is con- 

clusive proof, s(. long as the grant remains unrevok^d, of the titie of 
executors and of tlie gcnuinciicsR of tlic will udinittcd to probate, a 
smiihir conscquencG, but in an opposite sensof will not follow from the 
retusal of the Court to grant probate. 21 B. 5G3 (560). T 

(b) The conclusivcTK'ss of the probate vests upon the declared will of i-he Legis- 

lature as expressed in .S.s. 09 and 1*2 of the Probate Act; there i^' no 
section declaiiug that any corresponding resiiit in an opposite sense 
shall dow from the refusal to grant it; from a lefusal to grant pro- 
liatu, it does not follow tbit the Ouuit thinks the will propounded 
not to be the testator’s genuine will. It may lie based on entiiely 
different gionuds. 21 IL 5G3 (5GG). (j 

( 8 ) Nor will such refusal bar fresh application for probate 

A finding that, on the evidence on the record, the due execution of a will had 
not been pioved .-.hould not be treated a.> a final decision upon the 
genuineness or otherwise of the will and will not pieclude a fresh 
application on the part of the executors, when they are in a position 
to support it with more complete proof. 21 B. 5G3 (5G7). Y 

<U) Judgment of Probate Court cannot be barred by judgment in proceeding inter 
partes, 

Tho judgment of a Probate Ctor.rt granting or refusing probate is a judgment 
in reiHj and, therefore, the judgment of any other Court in a proceed- 
ing inter 'porha cannot be pleaded in bar of an investigation in the 
Probate (Jourt as to the factum of the will propounded in that Court. 
16 M. 380 (3-8). If 
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2.—** In the exercise of probate, '*—{Contimied). 

(10) What Judgment res Judicata in Probate Court. 

The only judgment thac can be put forward in a 6ourt of Probate in support 
of the plea of res jiidicata is a judgment of a competent Court of 
Probate. 16 M. 880 (384). X 

(11) Letters of administration held to be no res Judicata in subsequent proceed- 
ings. 

(а) A proceeding, under the Probate and Administration Aot, is not a suit 

properly so called, bnt takes the forvi of a suit according to the provi- 
sions of the Civ. Pro. Code. ‘iO 0. 888 (896) ; (4 C.L.R. 1. H), Y 

(б) The brothers of a testator applied to the Allahabad High Court for letters- 

of administration, his widow opposed it, but th‘6 Court granted it. 
Subsequently, the widow brought a suit to recover.^the share which 
belonged to her husband and incidentally asked for a construotion of 
the will, if true, which she denied. The judgment of the Allahabad 
Court deciding the defendants, in the widow’s suit, to be residuary 
legatees was contended to be *a judgment* iu rein, conclusive as to the 
legal character which the Court found the defendants entitled to, and 
was pleaded in bar of the suit. Held that the judgment of the 
Allahabad High Court was no res judicata. 20 C. 888 (895). 2 

(c) An order granting letters of administration to the defendant was held to be 
no bar to the appointment of the plaintiff as shebait^ though the grant 
of administration was not revoked which would be by the decree in the 
suit. 25 C. 364 (3G9). A 

{d) The attaching creditor of a testator’s son might apply for the revocation of 
the probate of a will obtained at variance to his interest. 6 C. 429 (432), 
f confirmed on appeal by the Privy Council in 10 0. 19 = 10 I.A. 80=13 
C.L.R. 314. See, also, 4 C. 360 followed in the case. E 

(12) Proceedings under Guardians and Wards Act held not to be res Judicata. 

Held, upon general principles, that the decision of a District Judge in certain 
proceedings under the Guardian and Wards Aot did not operate to 
make the question of the genuineness of the will res judicata, so as to 
bar a subsequent application for probate. 16 M. 380 (383). G 

(13) Court should not, in bo7ia fide applications, consider questions of title or 
disposing power. 

■ ^ Upon an application for probate of a will, as long as it is made honafide, 

' it IS not the province of the Court to go into questions of title with 

reference to the property of which the will purports to dispose. 
4 C. 1 (5). D 

(6) In a proceeding upon an application ror probate of a will, the only question 
which the Court is called upon to^determine is whether the will is true 
or not, and it is not the province of the Court to determine any 
question of title with reference to the property covered by the will. 
20 C. 888 (895). B 

(c) It is for the Civil Court to find whether a will is genuine, and it is not open 
to any Criminal Court to find to the contrary or convict' any person of 
having forged that will, in the face of that finding by a competent 

, Court. 4 G.W.K, clxxvi. . B 
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the exercise ot prohete>**--{Coniinued), 

(d) It would lead to the greatest oonfusiou if the validity of the will ooald be* 

questioued in the civil suit after the gvaut of probate. There might 
be any number of ooufticting decisions as to the validity of the will. 
The executor would be exposed to endless litigation, and he would 
never be safe in dealing with the property of the deceased. 4 0. 560 
(363), fallowing 2 N.W.P. 268 (274). 0 

(e) And, on the applicatior^ for probate, it is not the province of the Court to 

go into the question of title, with reference to the property of which 
the will purports to dispose, or the validity ot such disposition. 12 B. 
164 (366), referring to 4 C. 1. H, 

(/) WhereVn application for probate of a will is contested, and it is alleged 
that the property dealt with by the will was nob the testator’s or was 
not property over whicti he had a pjwer of testamentary disposal, 
it is ‘rujt the duty of the Court to try an issue r.iisiug this question, 
19 A. 458 (4uOI, referring to Thari>ex. ^^acdonald^ L.R. 3 P. D. 76, 
6 C.L.R. 176, 4 C. I, 12 B. 164. ‘20 C. 833 and 18 B. 749. I 

g) On an application for probate, the Court will not outer on a question as to 
the title to the property which the testator by bis will purports to- 
leave. 23 B. GU (G46)-=9 Bom. L.R. 9G6. J. 

(14) Judge granting probate cannot institute criminal proceedings for forgery of 
will. 

Held that, in view of cbo facts that tbe District Judge was acting as a Civil 
Court while passing his order under S. 47C, Crim. Pro. Code, and that 
the Civil Court, which had granted probate of the will, had refused to 
revoke that probate, the District Judge was not, as long as the 
probate of tbe will remained uurevoked, that is, so long as under his 
predecessor’s finding the will was goriume, ^competeut to institute 
criminal proceedings on a charge that it was a forged will, and hie 
order under S. 476, Or. P.C., was ultra vires. 4 C.W.N. clxxvi. K 

(16) Letters of administration, whether sufficient to prove disputed will. 

Letters of administration, with a copy of the will annexed, may be equivalent 
to probate, but neither is of itself sufficient to prove a will, the 
genuineness of which is couto.sted. 8,W«R. 308. 

(16) Probate— What it oonclusively proves. * 

(o) The probate is only conclusive as to the appointment of executors and the 
validity and the contouts of the will. See Williams on Executors, 
p. 462 (4th Ed). 12 B. 164 (166). M 

(6) “ ' Probate of a will,* it was said in tbe House of Lords, * is- also conclusive 
evidence that it was executed in due form according to tbe law of the 
country, where he (the testator) was domiciled at the time of bis death. 

^ yfhicker v. Humet 7 H.L.C. 124.' ” Cun. Ev., 11th Ed., p. 114, H 

(c) Under the section, the judgment of a Court of Probate or of any other of 
the Courts mentioned is not binding as to findings not necessary to the 
judgment. See Oun. Ev., llth Ed., p. 114, referring to Concha v. 
OoAolm, nA,C.641. 0 
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2. — **/n the exercise of probate-”— (Continued). 

(d) **Wbore A and D each claimed administration to the j^oods of G, deceased, 
and administration was granted to B, the judgment declaring that, as 
far as appeared by the evidence, B had proved himself next of kin^and 
afterwards there was a suit between A and B for the distribution of 
the effects of C, the declaration in the first suit was held to be in the 
second suit conclusive proof as against A that B was nearer of kin to 
G than A.” Barrs v. Jackson^ Steph. Dig., 7th Kd., Art. 41, p. 53. P 

(«) Where a person obtains probate of tho will of a deceased person, in 
proceedings between strangers, the probate is neither conclusive nor 
admissible to show the genuineness of the will. R. v. Buttery^ Rus. 
and Ky. 8442 ; R. v. Gibson, Rus. and Ry. 8{)3n ; Phip. Rv., 4th Ed., 
p. 879. See, also, Tay. Ev., lOLh Ed., S. 1077, p. *1208. Q 

(f) The production of a probate will not prevent a party from showing in a Civil 

Court that the testator was insane, when he executed the will. 
Marriotev. Marriot, 1 Str, 871 ; Phip. Ev., 4th Ed. p. 379 and Tay. 
Ev., 10th Ed., S. 1G77, p. 1208. R 

(g) A probate obtained by a person will neither be conclusive nor admissible 

between strangers to show the domicile of the testator. Ctnicha v. 
Concha, 11 App. Cas. 541; V^hicker v. Hume, 7 H.L.C, 124 and 
Bradford v. young, 20 Ch. D. r»17 ; Phip. Ev., 4th Ed., p. .87U and 
Tay. Ev., 10th Ed., S. 1677, p. 120S. 8 

{h) In proceedings between strangers, a probate by a person of the will of another 
will neither be conclusive nor admissible to show tbe testator’s death. 
Phip. Ev., 4th Ed., p. 379 and Tay. Ev., 10th Ed., S. 1677, p. 1208. T 

(i) But, if the object of this evidence wore to impeach the title of tho executor, 
it would be inadmissible. T.iy, Ev., 10th Ed,, S. 1077, p. 1208. U 

^ 17 ) Rule as to proving fraud inapplicable to probate and divorce oases. 

(а) *Tho rule, 'ohat fraud can only be proved by an innocent party,' is not 

applicable to probate cases. Birch v. Birch, 1902, p. 130 ; Phip. h>., 
4th Ed., p. 875. Y 

(б) Nor is the rule applicable to divorce eases. Bonayarte v. Bonayarte, 1892, 

p. 402; Phip. Ev., 4th Ed., p. 375. W 

{ 18 ) Judge incompetent to refuse probate to executor named in will. 

(a) There is no provision in the Probate Act which gives the District Judge any 
discretion to refuse an application for probate by an executor named 
' in the will and considered qualified by the testator to act as such on 

the ground that, in tbe opinion of the Judge, he is not a fit and proper 
person to be entrusted with that office. 21 C. 195 (188). X 

(5) S. 85 of tho probate Act, 1881, enacts that it is within the discretion of the 
Court to refuse to grant an application for letters of administration, but 
no such discretion is given in regard to an application for probate by a 
person selected by a testator for the administration of bis estate. 
20 A. 180 (191), following 21 0. 195. Y 

<19) Powers regarding grant of probate of Moulmein Recorder’s Cour't. 

(a)*The Recorder’s Court has tbe same powers in respect to the grant of probates 
, to the estates of Natives as the High Court before and after the passing 
of the Indian Succession Act, %.e., it cannot grant probates of the will 
of a Hindu in any case in which, according to the Hindu Law of 
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the exercise of probate.** —{Concluded). 

, Inheritance and Succession, the testator had no power to make a will^ 
and, in dealing with the will, after probate has been granted, the Court 
cannot give effect to it so far as it is contrary to the Hindu Law of 
Inheritance. 11 W.R. 413. , Z 

(6) It is a question whether the Recorder’s Court has power to grant letters of 
administration, or such letters with a will annexed, to the estates and 
effects of a native (fi British India ; but, in all cases, it must be guided 
in granting them by the law of inheritance or buccossion of such native, 
and it cannot grant adniinifitiation to the estate of a Hindu, Maho- 
medan, or Buddhist which would interfere with such law. [Ibid) A 

3.—** Matrimonial . " 

(11 Enactments conferring matrimonial jurisdiction on Indian Civil Courts other 
than High Courts/ 

(a) Act IV of 186*J (Indian Divorce) relating to the divorce of persons professing 
the Obnsti.in religion : 

{b) Act XV of 18(15 relating tvj iiiarridge and divorce among Parsis; 

(c) Act XXI of 18G6 (Native Convert’s Marriage Dissolution) ; 

• (d) Act XV of 1872 ([iiduin Christian Marriage) ; and, 

(e) Act 111 of 1872 relating to marriage between persons not professing the 
Ghnstiau, Jewish, Hindu, Mahomeduti, Parsi, Buddhist, Sikh, or 
Jama religion. B 

(2) Suits for divorce a vinculo matrimonii. 

(a) Courts in this country have not as yet any suits for divorce a vinculo 
matrimomi so far as Christians are concerned, so tljat no question 
can arise as to the effect of judgments in such suits, 7 W.R. 338 
(343). • C 

{b) In divorce pi:o(3eedings, a finding against the petitioner or respondent in a 
previous suit is admissible in evidence, though between different 
parties. Ruck v. Ruck, 1890, p. 152. Sec Phip. Ev., 4th Ed., p. 307 
and Tay. Ev., 10th Ed., S. 1675, p. 1206. .D 

(c) A wife set up adultery in answ'er to the petition of her husband. A decree 
in a previous suit where ho was co-respondent only stating that the 
respondent had committed adultery with him but did not expressly 
state that he had committed adultery with her, though relevartt, was 
held insufficient to prove his adultery. {Ibid). E 

(3) Decrees dlsBolving marriage binding on third parties. 

(а) Decrees by Courts of comuotent jurisdiction for the absolute dissolution of 

marriages are no doubt binding upon third parties. 7 W.R. 338 (343).F 

(б) If a Court of competent jurisdiction decrees a divorce, or sets aside a 

marriage between Mahomedaiis or Hindus, it puts an end to the 
relationship of husband and wife, and is binding upon all persons that, 
* from the date of the decree, the parties ceased to be husband and wile. 
7 W.R. 338 v343-4). 0 

(e) ** A judgment of a matrimonial Court decreeing nullity of marriage or 
divorce is binding as to the status of the parties concerned.’* Can. 
Ev., 11th Ed., p. 114, H 
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(4) Principle. 

(а) This is not on the principle that every one is presumed to have had notice 

of the suit, as Hullowaij, J., appears to have thought in 2 M.H.C.B. 
27G. 7 W.R. 338 (344). I 

(б) For, if they had notice, they could not intervene or interfere in the suit, 

but upon the principle that, when a marriage is set aside by a Court 
of competent jurisdiction, it ceases to exist, not only so fai^rAS the 
parties are concerned, but as to all persons. (Ibid). J 

<5) Effect of such decrees. 

(a) A valid marriage causes the relationship of husband and wife to exist, not 

only as between the parties to it, but also as respects all the world ; a 
valid dissolution of a marriage, whether it be by the act of the 
husband, as in the case of a repudiation by a Mahomedan, or 
by the act of a Court competent to dissolve it, causes that relationship 
to cease as regards all the world. 7 W.R. 338 (344). K 

(b) The record of a decree in a suit for divorce or of any other decree is 

evidence that such a decree was pronounced ; and the effect of a 
decree in a suit for a divorce a vinculo matrimonii is to cause the 
relationship of husband and wife to cease. (Ibid). L 

<c) It is conclusive upon all persons that the parlies have been divorced, 
and that the parties are no longer husband and wife ; but it is not 
conclusive or even yrima facte evidence against strangers that the 
cause for which the decree was pronounced existed. (Ibid). M 

{d) For instance, if a decree of divorce between A and B were granted upon 
the ground of the adultery of B with 0, it would be conclusive as to 
^ the diVorcc, but it would not bo even yrima fajcie evidence against C 

that he was guilty of adultery with B, unless he were a party to the 
suit. (Ibid). N 

(e) So, if a marriage between Mahomedans were set aside upon the ground of 

consanguinity or atUnity, us, for instance, in the case of a Mahomedan, 
that the marriage was with the sister of another wife then living, the 
decree would be conclusive that the marriage hud been set aside, and 
that the relationship of husband and wife had ceased, if it ever 
I existed ; bub it would be no evidence as against third parties, for 

example, in a (j^uestion of inheritance, that the two ladies were sisters. 

(Ibid). 0 

(f) Where a wife obtains a decree of judicial separation from her husband on 

the ground of cruelty and desertion, proved by her own evidence, and 
subsequently her husband sues her for dissolution of marriage on the 
ground of adultery, in which suit neither of them can give evidence, 
and the wife charges the husband with cruelty and d^seiEtion, the 
decree in the first suit is irrelevant in the second. Sicate v. S.f 2 
Swa. and Tri. 223 (^* but both would now be competent witnesses in 
each suit”.) Steph. Dig., 7th Ed., Art. 41, p. 54. P 

{p) A decree of divorce not only describes the marriage but makes the^vife a 
fern sole, Phip. Ev., 4th Ed., p. 878. , J 
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(6) Coiio|aslv6 proof of saoh dooreoi Kow avoided 

The effect of snoh oonolusive proof can ooly be avoided by showing that the 
High Court was not ** a competent Court/* within the meauing 6. il, 
or was a ** Court not oompetent to deliver” the decree within • the 
meaning of S. 44. Unless that can be shown, the decree is conclusive, 
till fraud or collusion is suggested. 22 A. 270 (279) (F.B.). See, also, 
Cuu. Ev., 11th Ed., p. 114. R 

<7) AlBrmatloii by High Court of nullity decree before limitation period, whether 
valid. 

A decree by a High Court, coufiijnii)!:: a decree of nullity of marriage passed by 
tile Court of the Judicial Commissioner of Oudh, even though it ought 
not to have confirmed the Judicial Commissioner's decree, was bold to 
bo a final decree of thfe kind specified in S. 41 of the Evidence Act, 
made in the exercise of matrimonial jurisdiction, declaring a certain 
woman not to be the wife of another ; if it was the decree of a competent 
Court, then, however, erroneous or irregular it may have been, it is 
under the section conclusive proof that the woman’s previous marriage 
was a nullity. 22 A. 270 (279) (F.B.) S 

^ 4.—**Admira!ty.** 

<1) Statutory provisions regarding Admiralty Jurisdiction. 

As to the Admiralty jurisdiction of the High Courts, see S. 82 of the Letters 
Patent of 1865 for the Calcutta High Court, and the corresponding 
sections of tbo other Letters Patent for the other High Courts and the 
Colonial Courts of Admiralty Act, 1800. As to the Admiralty juris- 
diction of the Mofussil Courts, see 12 and 13 Vict. cap. 88. T 

<2) Subject on which questions of Admiralty Jurisdiction arise. * 

“ It is with reference to vessels condemned as prizes more especially that 
questions concerned with Admiralty jurisdiction arise ; such a sentence 
of condemnation by a competent Court being usually conclusive upon 
all the world. The last para of this section applies to such judgments 
of condemnation.” See Field Ev., Gth Ed., p. 181 and A. A. W., 4th 
Ed., p. 278. U 

<3) Effoot of sentence of Prize Court. 

(а) “ A sentence in a prize Court not merely declares the vessel prize, but vests 

it in the captor,” Phip. Ev., 4tli Ed., p. 378. Y 

(б) There was a practice ^‘of treating the judgment of a prize Court condemning 

a vessel as being the property of the enemy as not only conclusive 
evidence that the vessel was condemned, but also as conclusive evidenoo 
that the vessel was not neutral.” Per Blackburn y J ; Gastrique v. 
Imriey L.R. 4 H.L! 434. See, also. Cun. Ev., 11th Ed., p. 115. W 

<4) Baits in High Court's Admiralty ’Jurisdiction answer to actions in rem. 

There are no suits in this country, with the exception of those in the High 
Court in the exercise of Admiralty and Vice- Admiralty jurisdiction, 
* which answer to the actions in rem of the Civil Law, and none cones- 
pouding with the actionee yrejudicialis, 7 W.B. 338 (343). X 

<5) BuiW for oondemnation of goods in Bxohequer— Applioabllityi 

^uits in the Etchequer tor the condemnation of goods are nrt applicable to this, 

! : ; . country, 7 W.R- 338 <348). Y 
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" Admira/iy-* {Concluded), 

(0) Sait in Admiralty Court not technically Judgment m rem. 

An ordinary Hint in an Admiralty Court is called a proooodiiig in re^n^ 
but the judgment is not a judgment in the teohnicai sanfte.'^ 

. Cun. Kv., nth Kd., p. 115. Z 

(7) Judgment in Salvage suit. 

“ A judgment lu a Salvage suit does not declare a right or title to 'property so as- 
to make this section applicable.” Cun. Kv., 11th Pld., p. 115. A. 

(8) Other cases where Judgment as to status of person relevant. 

(а) “ Besides the cases above mentioned, there are cases in which a judgment 

as to a person’s status or condition is admissible m evidence against 
third pi'rson, all hough not conclusive.” Cun. Kv.,^llth Kd., p, 116.B. 

(б) “ Thus, a commission finding Ihe executant of a bond lunatic at the time of 

execution has been held ^rvma facte ovidenco against the plaiiiiifl 
suing on the bond.” Cun. JOv., 11th Ed., p. 115. G 

((■) “ And again an order of a master in lunacy reciting that the defendant \\as 
of unsound mind (though not so found by inquisition) is admitted a.s 
pruna facie evidence on an application to set aside an ex parte 
judgment.” Cun. Ev., llth Ed., p. 115, citing Harvey v. Tlie King, 
A.C GOl. ^ b 

(^?) “In an action against the ship-owner, an order under H. 470 of the 
iVlcichant Shipping Act could not be used as evidence to prove the 
negligence of the master.” Cun. Ev., llth Ed., p, 116, citing Hill v. 
Clifford, 2 Oh. 280. E 

(e) A certificate of guardianship is not even relevant to show the minority of 
the iiersoii affected by it. 17 C. 840 (85 Ip F 

* 5 Or insolvency Jurisdiction. 

(1) Insolvency jurisdiction, enactments on. 

“For the law i^cgulating the Insolvency jurisdiction of the High Courts, see 
the 11 and 12 Vict., cap, 21 ; and for the Calcutta High Court, S. 18 of 
the Letters Patent of J865 ; and for the other High Courts the 
oorrosponding sections of their respective Letters Patent. Such 
Insolvency jurisdiction, as can be exerci.sed by the Mofussil Courts, is 
regulated by chapter XX of the Civ. Pro. Code, Act XIV of 1882.” 
Field Ev., ()th Ed., p. 181 and A. A. and W. Ev., 4th Ed., p. 278. O 

(2) Effect of adjudication in Bankruptcy. 

j An adjudication ill Bankruptcy not only declares, but makes the debtor a 
bankrupt. Phip. Ev., 4th Ed., p. .378. H 

(3) Orders on contributory under Indian Companies Act, 1882. 

{a) ‘‘ Another class of orders, which are conclusive as against all the world, are 
orders made upon a contributory under the Indian Companies 'Act, 
1882.” Cun. Ev., llth Ed., p. 116. I 

(6) ^*By S. 165 of the Indian Companies Act, such an order is conclusive 
evidence that the moneys ordered to be paid are duo,* and all other 
pertinent matters stated in such order are to be taken as truly stated 
as against all persons and in all proceedings whatsoever.” ^(Ibid), J 

(4) Coarts-martlal not expressly mentioned in section. 

** The seotion does not expressly mention Courts-martial ; but it will be 
remembered that Native Courts-martial are included in the operation 
of the Act.” Field Ev., 6th Ed., p. 181. K. 
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6*—** Which confers upon or takes away front any person 
any legal character, .relevant.** 

(1) ** Legal cbaraoter,” meaning and scope of. 

* (af The expression legal character ” is not anywhere defined, but it is quite 
clear that ‘it js intended to include the case of an executor. ,14 
C. 861 (876). L 

(6) The fact that this section has been frequently applied to cases of persons 
dying after the Hiifdu Wills Act came into force shows this. 14 C. 861 
‘ (875). M 

(c) The only legal chaiMctor which the Probate Court declares a person to be 

entitled to is that of executor. 14 C. 861 (875). N 

e 

(d) It confers the character of administrator. It does not declare it. 14 C. 

861 (8V5). , 0 

(e) So the sectMii would be meaningless unless “ legal character” included the 

office of an executor. 14 C. 801 (875). P* 

(f) The circumstance that in the particular case the powers of the executor 

may be limiccd makes no diffcreiicc in the construction of the section. 
14 C. 801 (875). 9 

(2) Effect of refusal of Probate Court to grant probate on legal character of 
executors. 

The judgment of a Probato Court, refusing probate, takes away from the exe- 
cutors named in the will their legal character of executors, and from 
the legatees and beneficiaries their legal character, as such, and this 
result 18 final as against all persons interested under the will. 10 M. 
380 (383). R 

42. J udgment.s, orders or decrees?, other thaa 
those iiientioiied in section 41 aie relevant if they 
relate to matters of a public nature relevant to the 
enquiry ; but such judgments, orders or decrees are 
not conclusive proof of that which they state. 

Illustration. 

A sues B for trespas-s on his land. B alleges the oxistonca of a public light of way 
over the land, which A denies. 

The existence of a decree in favour of the defendant, in a suit by A against C» for a 
trespass on the same land, in which C alleged the existence of the same right of way, is 
relevant, but it is not conclusive proof that the right of way exists. 


Relevancy a n d 
effect of judgments, 
orders or decrees, 
other than those 
mentioned in sec- 
tion 41. 


^ (Notes). 


(1) Scope of section. 

(a) 8. 42 admits all judgments not as res Judicata^ but as evidence, although- 
they may not be between the same parties, provided they relate to 
^ matters of a public nature relevant to the enquiry. Per OarthfC.J. 
6 0. 171 (191) (P.B). S 


(6) By 8. 42, judgments relating to matters of a public nature are declared 
relevant, whether between the same parties or not. 6 0. 171 (174). 
Per Muter, J, T' 


3266 107 
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(c) 8. 42 relates to the relevancy o£ judgments relating to matters of a public 
nature relevant to the enquiry. 12 A. 1 (44). Per Mahmoodt J. U 

(d) Since the group of sections relating to judgments is prefaced by the title. 
Judgments of Courts of Justice when relevant^** that is a good reason 

for thinking that, as far as the Act goes, the relevancy of any 
particular judgment is to be allowed or disallowed with reference to 
those sections. 6 C. 171 (184). Poittifex, J. If 

f 

(2) Bat the Judgments, though relevant, are not conclusive. 

Though judgments or verdicts upon the question directly in issue, in matters 
of public or general interest, where reputation is evidence are jprima 
facie proof of ihe matter decided between strangefs or a party and a 
stranger, yet they are not conclusive. Soo Phip. Ev., 4th Ed,, p. 396 
and cases therein cited. ' W 

Kd) Judgments relevant on public matters may be between other parties. 

(a) On subjects of a public nature, previous judgments between other parties 

are admissible in evidence. 2 Agra 120 (121). X 

(b) Except in matters of general interest or public rights, a verdict in a 

previous suit, to be admissible, must be between the same parties or 
parties through whom the parties actually in litigation claim. 
6 W.R. 232(233). ^ Y 

(c) Judgments not inter partes arc relevant, when they concern questions of 

custom, which is a matter of public interest, 173 P.R. 1889. Z 

(4) Rale making former Judgments relevant not to be strictly applied to this 
country. 

The rule which makes judgments in former suits relevant on questions of 
' public interest was held to be .not applicable in all its strictness to the 

Courts of this country. C W.R. 232 (233). A 

♦- 

^5) Reason of relevancy on public matters. 

In matters of public right, the new party to the second proceeding, as one of 
the public, has been virtually a party to the former proceeding. 
6 C. 171 (183). Per Pontifcx, *7. B 

<6) Case where section held inapplicable. 

Where, in a suit, the question was whether a former judgment as to whether a 
person was or was not the heir of another was admissible in evidence, 
held that S. 42 did not apply, as that section is concerned with matters 
alien to those involved iuXho suit. 12 A. 1 (22) (F.B.j. C 

<7) A difficulty. 

It is difficult to conceive why, under S. 42, judgments, though not between the 
same parties, should not be deolst^ed admissible so long as they related to 
matters of a public nature, if those very same judgments had already 
been made admissible under 8. 13, whether they related to matters of 
a public nature or not. 6 C, 171 (192), Per Garth, C.J, D 

48) Whether former Judgments relevant on public queetione ae exception to res 

inter alios acta* 

(a) These proceedings are good evidence in a matter Of public interest, such 
as the existence of a custom of pre-emption and such a oaee fqrms a 
well-known exoeption to the usual rule which excludes r$$ inter offpe 
acta. See Tay. Ev., 8. 1496. 7 W.R. 210. Al 
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(Notes)— (Continwdd). 

(6) The decrees of competent Contts are good evidence in matters of publio 
interest, such as the existence of customs of succession in particular 
oomniunities. 23 B. 53 (57). 2 

(c) And such decisions form an exception to the general rule which excludes 

res inter alios actae. 20 B. 53 (68) ; referring to 7 W.R. 210. 0 

(d) The rule has been assumed as falling within the broader rule which 
excludes so-called hearsay evidence, or else as resting upon the same 
grounds as the rule which requires identity of parties when a previous 
judgment is relied on as concluding the question in dispute and as a 
bar to all further enquiry. 6 W.R. 232 (233). Fer Markhy, J. H 

(e) The cogsiderations applicable to the admissibility of the evidence of former 

judgments differ from those relating to the admissibility of hearsay 
evidence on the one hand and the finality of a res judicata on the other. 
6 W.R. 232 (253). I 

(/) The technical considerations by which the rule as to res judicata is narrowed 
lose all their force when it is considered whether the judgment may 
be used, not as a bar, but as evidence. Nor is there any comparison 
between the probative force of a solemn enquiry followed by the decree 
of a competent Judge, and such evidence as usually passes under the 
name of hesr-^ay. 6 W.R, 232 (233). J 

(9) Former Judgments are of the nature of reputation. 

They are in the nature of reputation and admissible to prove custom, tolls, 
boundaries, etc. Tay. Ev., S. 1419. 2 Agra 120 (121). K 

-(10) Condition of admissibility. 

’ But then it ought to appear clearly from them that the question of custom was 

determined, and it should always bo borne in mind that, although 
admissible as evidence, they are not conclusive evidence. 2 Agra 120 
(121), * L 

(11) Proof of reputation. 

A single instance is not sufiicient to establish a reputation. 2 Agra 120 (121 ).M 

(12) Judicial records evidence of custom. 

(а) Judicial records in England not between the same parties have been 

admitted as evidence of the existence of local customs. 10 A. 585 
(586). N 

(б) The most satisfactory evidence of an enforcement of a custom a final 

decree based on the custom. 10 A. 585 (586). 0 

(c) The most cogent evidence of a custom is not that which is afforded by the 
. ^ expressions of opinions as to the existence of, but by the enumeration 

of the instances ir^which, the alleged custom has been acted upon, 
and by the proof afforded by judicial or revenue records or private 
accounts and receipts that the custom has been enforced. 1 A. 440 
(441). Referred to in 10 A. 686 (686). P 

(d) Where a custom is in dispute, judicial decisions recognising such customs 

^ are good evidence of thoir existence. 16 A. 379 (381). Q 

(s) Judicial decisions recognising the existence of a disputed custom amongst 
the Jains of one place are very relevant as evidence of the existence of 
. the same ouatom amongst the Jains of another place, unless, of course, 

it is shown that the customs are different. 27 C, 379 (391). R 
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(13) Conflicting decisions will not establish custom. 

Oonflictin" decisions of the subordinate Courts were h<*ld not to establish that 
the custom of the right of pre-emption under the Mahornedan E<aw 
, prevailed among the Hindus of Chittagong'. 1 W.R. ‘234 (235). 8 

(14) Limit of scope of enquiry regarding custom. 

There is nothing to support the view that the scope of the enquiry should be 
limited to the particular locality I'fi which the oersons setting-up the 
custom reside. 27 G. 370 (301). T 

(15) Oral evidence of custom. 

Oral evidence of thf^ same kind is equally admissible. 27 C<,379 (391). U 

(10) Proof of custom. 

For a case where proof of a custom/ whereby a zemindar was entitled to a. 
fourth of the purchase-money whenever a house, was privately sold in 
the village, was held not to the same thing ns proving a custom in 
respect of public sales by auction under a decree, see 0 A. 47 (48) 
(F.B.), f'ltod under S. 13. mpra. Sec, hI.so, 1 A. 373 (374 i. Y 

(17) Award, evidence of. 

{a) Awards are, till set aside, conclusive evidence of the points decided^ as 
between parties and privies. This rule is applicable also to the 
construction of a deed bv an aebitntor. Otteret v. Avdouij, 02' 
L.J.Q.B. 6.33 ; Pbip. Fv., 4th Fd., p. 403. W 

(5) Awards are not admissible between 8trangcr.s even as evidence of reputation. 

Evaii^ V. Uee^, 10 A. and F. 151; Phip. Kv., Ibb Fd., p. 403. X 

(18) Judgments held admissible and Inadmissible under section. 

(a) Suit, for rocovory of certain villages from the defeudant.-. on behalf of a 
temple and to declare the siinnad on which the defendant based his 
title to'^lica rooent forgery. xV tornior judgment, in ii suit in which 
the coubin ot a former manager suoil him lor partition of certain 
villages, lucludcd in this suit, whoie it was decided that the manager 
was, not owner, but manager was held to be admissible as being a 
clccMsion upon a question of public right, which is, as reputation, 
admi.ssible in evidence, though not conclusive. 7 M.H.O.R. 306 
(308). Y 

(6) The proceedings before a Settlement officer recording a custom in 

accordance with which certain cesses were leviable were hold to bo 
* important evidence, though not of a conclusive nature. 2 A. 49 (62), 

See, also, 7 A. 880 (883;. Z 

(c) Decrees in suits relating to property in the towm by which a right of pre- 

emption was recognised and enforced were held to be the most 
satisfactory evidence, being the Result of decisions whore one party 
alleged the custom and the other denied it ; and not being between 
the same parties, they were not conclusive, but they were excellent 
evidence to show that the right was asserted and recognised by legal 
tribunals. 10 A. 585 (586); [ii G. 171, D ; 5 Rev. 0^0. and Cr. 
Rep. 290, N. W.P. (1868). p. 138 and 1 A. 440, R.j A 

(d) A former decree, though it was only a judgment inter partes^ was heldt as 

against such of the later defendants as were not parties to the former 
suit, to be cogenc evidence of the existence and validity of a custom. 
2 M.H.O.R. 1 (6). E 
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(Notes)— (CoHiiiiwed). 

{e) On the question whether certain incomes were due to a temple, held that 
judgments in other proceedings against difForont persous in which such 
^ rights were decreed wore relevant as decisions which relate to matters 

of a public nature, within the moaning of S. 42, Evidence Act. 
12 M. 9 (13) ; referring to 6 0. 171 and S B. 3. C 

■(/) T^iough a decree in a former appeal did not operate as a res judicata 
between the parties in a later suit, it was held to be admissible as a 
piece of evidence under S. 42, Evidence Act, throwing light on the 
ownership of certain villages in dispute. 15 B. 625 (636) ; overruled 
by 20 B. V‘2l, (/.??. D 

'(g) The pr^iceedings in two former suits, where, under similar circumstances, 
though the exercise of the right was disputed on other grounds, the 
right of pre-emption was admitted to exist, may be received in 
evidence in support of the custom. 7 W.R. 210. E 

(h) For a case where it was considered that a right to property could not Ijo 
proved merely by witnesses, but that some documentary evidence 
must be produced in support of it. or some decree or decisiori of a 
competent authority establishing the custom, sec 9 W.R. 97 (98). P 
•{i) Judgments not between the parties wore taken into consideration, where 
• the nature of certain kind of tenures, ghatwali tenure.^ in 

Birbhurn, and the effect of the permanent settlement upon them 
(matters of public interest) were in question. 9 C. 187 1 200, 201 c/. 
sc^.)- 9 1 374. G 

(j) Whore a landlord attempted to avoid the sale of an occupancy holding in a 
particular village belonging to a certain peigunnah, a judgment of the 
High Court in a former case, whore the transferability of tenures in 
an adjoining village of the same porgunnab was in question, was held 
to be admissible in evidence, under S. 42, as evidence of usage. 
23 0.127 (430). ' H 

(ft) Old bills and answers in Chancery suits brought by the plaintiff’s ancestors 
arc admissible, not as evidoucc of the facts recited, but as evidence of 
a pending suit and as assertions of ownership submitted to, though by 
strangers in title to the defendant. Malcohuson v. O'Dea, 10 H.L.C. 
519 ; Phip. Ev., 4th Ed., p. 113. I 

il) A verdict and judgment, obtained against a tenant of neighbouring lauds 
for trespass in taking seaweed from a person’s foreshore, are admi.ssiblo 
against another tenant of adjoining lands, who claimed to /emove 
seaweed in the exercise of an alleged public right. Miilhullaiid v . 
Killiu, I.R. 9 Eq. 471 and Hemphill v. McKenna, 8 Ir. L. R. 43 ; 
Phip. Ev., 4fch Ed., p. 398. J 

\m) In an action for tresj^iss, a judgment convicting the plaintiff for a 
nuisance by obstructing a highway on the spot alleged to have been 
trespassed upon was held at least to be relevant on the question 
whether the place was a public highway and (“ is possibly conclusive.”) 
Petrie v. Nuttall, 11 Ex. 569 ; Steph. Dig.. 7th Pld.. Art. 44, p. 67. K 
'(/i)^Vhere «. township wa.« prosecuted for not repairing a highway, the record 
of an indictment against a neighbouring township for not repairing a 
different part of the same road, which was submitted to, was held to 
lie relevant, li, v. Brighiside, 13Q.B. 933 ; Phip. Rv., 4th Ed., p, 114 
and p. 144. L 
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i^otes)— {Concluded}, 

(o) Where a former conviclion is in existence against the inhabitants of a^ 

certain district in the parish for non-repair, it is admissible to rebut 
the presumption that the Ufhole parish is responsible for the repair. 
It. V. Lurdesmere^ 16 Cox. 65 ; Phip. Ev^, 4th Ed., p. 398 . X 

(p) The Privy Council admitted as evidence a certain ratinamah made between 

the tenants and acted upon by the landlord and held ;t to bind the 
landlord in a subsequent suit, though the plaintiff was not a party to 
the previous razinartiah. 4 C. (53^ (640) (P.C.) = 6 1.A. 38. N 

(q) But where a plaintiff preferred a claim to pre-emption by right of vicinage 
and the decree was made in his favour in pursuance, and by virtue, of 
a compromise, it was held that this could not be cited as any judicia 
decision of the existence of the custom, or any^" admission by the 
defendant in that suit of the existence of such a custom. 2 Agra 
120 ( 121 ). 0 

(r) Where the plaintiff sought a perpetual injunction restraining the 

defendants from importing or selling any watches similar in appearance 
to the watches he sold and with the same design, a certified copy of a 
judgment of a Swiss Court against a third party was tendered in 
evidence. Held that the judgment was inadmissible under 8. 42. 
25 B. 433 (441 ) ^3 Bom. L.R. 1. P 

(a) Where the plaintiff sought a perpetual injunction restraining the deiond- 
ants from importing or selling any watches similar in appearanco 
to the watches ho sold and with the same design, a certified copy of 
the judgment of a Swiss Court was tendered in evidence. Held that the 
statement of opinion in the judgment could not, within the meaning 
of the concluding words of S. 32, cl. 4, bo regarded as made before any 
controversy as to such matter had arisen. 25 B. 433 (441) .= 3 Bom.L. 
•R. 1. O' 

(/) Where a master sued his servant for negligence in injuring C’s horse, a 
judgment recovered by C against the master for such injury is not 
relevant on the question of the negligence of the servant. Green v. 
New River Co., 4 T.R. 590 ; Phip. Ev., 4th Ed., p. 398. Bee, also, 
Tay. Ev., lObh Ed., Ss. 624 to 626, pp. 442-4. R 

(u) Where the question was whether a person had a private right of common 
over a certain land, a verdict in a previous action between strangers 
regarding such right was held to be inadmissible as evidence of 
reputation. Vfilliams v. Morgan, 15 Q.B. 782 ; Phip. Ev., 4th Ed., 
p. 398. ft 

(19) Whether Judgment is < transaction * within S. 13, Evidence Act. 

" Whether a judgment, order or decree of a Court is a transaction within the 
meaning of 8. 13 of the Act has been much disputed. 8. 41 seems to 
suggest that they are not : because, it would be useless to say that 
they were admissible if of a ' public nature,’ when another section 
made them admissible without that qualification.” Mark. Ev,^ p« 88 ; 
see, also, cases noted under 8. 13, supra, 

48 . J adgments, orders or decrees, other than those ^mentioned 
in sections 40, 41 and 42, are irrelevant, unless 
the existence of such jadgment, order or decree 
is a fact in issue, or is relevant under some other 
provision of this Act, 


Judgments, &o., 
otbei than thoee 
mentioned in sec- 
tions 40 to 43, when 
relevant. 
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Xllwtratwns, 

(а) A and B separately sue C for a libel which redoots upon each of them. C in 
each case ^aya that the matter alleged to be libellous is true, and the circumstances are 
such that it is probably true in each case, or in neither, 

"a obtains a decree against C for damages on the ground that C failed to make out 
his justification. The fact is irrelevant as between B and C. 

(б) A prosecutes B for adultery with C, A’a wife. 

B denies that 0 is A’s wife, but the Court convicts B of adultery. 

Aftarwards, 0 is prosecuted for bigamy in marrying B during A’s lifetime. 0 says 
that she never was A’s wife. 

^ The judgment against B is irrelevant as against C. 

(c) A prosecutes B for stealing a cow from him. B is convicted. 

A, afterwards, sues C for the cow, which B had sold to him before his conviction. 
As between A and C, the judgment againsl; B is irrelevant. 

{d) A has obtained a decree for the possession of land against B. C, B’s son, 
murders A in consequence. 

The existence of the judgment is relevant, as showing motive for a crime. 

(e) A is charged with theft and with having been previously convicted of theft. 
The previous conviction is relevant as a fact in issue. 

if) A is tried for the murder of B. The fact that B prosecuted A for libel, and that 
A was convicted and sentenced is relevant under section 8 as showing the motive for 
the fact in issue. 

(Notes). 

(1) Scope of section. 

(a) The difTorenfc chapters of the Act deal seriatim with the relevancy and 
consequent admissibility of the different kinds of evidence,' and, upon 
this principle, Ss. 6 to IG do.al with the admissibility *of facts, whilst 
Ss. 40 to 45 deal expressly with judgments. 6 0. 171 (189) (P.B.). U 
{b) Except in the case of judgments in rem and judgments relating to matters 
of a public nature, which are governed by a different principle, no 
man ought to be bound by the decision of a Court of Justice, unless 
he, or those under whom he claims, wore parties to the proceedings 
in which it was given. 0 C, 171 (189). Y 

(c) 8. 40 merely enacts that the existence of any judgment, order or decree, 

which, by the provisions of S. IS, Civ. Pro. Code, constitute res judi- 
cata is a relevant fact. 31 B. 143 (162) ; 2}cr Beaman^ J , W 

(d) 8. 40 is admittedly limited to judgments, etc., which constituio a rea 

judicata, and to do that tfiey must be inter partes. 31 B. 143 (162) ; 
per Beaman, J. X 

(e) 8. 41, without attempting any precise or exhaustive definition, aims at, and 

probably does let iit, all judgments vi rem proper. 31 B. 143 (162); 
per Beaman, J . Y 

(/) S. 42 provides that judgments, orders or decrees, other than those men- 
tioned in 8. 41, are relevant, if they relate to matters of a public 
nature relevant to the enquiry. 31 B. 143 (152) ; per Beaman, J. Z 
(df) Si 48 declares all judgments, ordersior deorees, other than those specified 
in Ss. 40, 41, 42 to be irrelevant, unless the existence of the judgment 
' is itself a fact in issue, or is relevant under some other section of the 

Act. 81 B. 143 (152) ; per Beatnani J. X 
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(Notes)— 

(/i) Under 8. 43, n judgment, which does not come within S. 40 or S. 41 or 
S. 42, is irrelevont, unless either the existence of the judgment is in issue 
in the case, or the existence of the judgment is relevent under some 
other provision of the Act. 12 A. 1 (12) (F.B.)* B 

(i) That IS, so far as S. 43 is concerned, it is the existence of the judgments, 
which must bo a tact in issue or relevant fact under si^me other provi- 
sion of the Act. (Tbul). C 

(y) S. 43 declares that judgments, orders and decreo.s, other than those'^mention- 
ed in 8s. 10, 41 and 42, are, of themselves, irrelevant, that is, in the 
sense that they can have any .such efloct or (Operation as mentioned i|i 
those recited sections 7 ?/(7 judgments, orders and ^decrees, but it must 
not be taken to make them ab.solutely inadmissible, when they are the 
best evidence of something ^tbat may he proved aliunde. 12 A. 1 (25) 
(P.B). D 

>(k) S. 43 cxpre.-s.sly contemplates cases in which judgments could be admissible 
under other sections of the Act, which aro not admissible under Ss. 40, 
41 or 42. Cl 0. 171 (192) (F.B.); (Jarth, C.J. E 

•(f) But thc*ca.ses .so contemplated by S. 43 are those where a judgment is used 
not as res jiuiicata or as evidence more or less binding upon an opponent 
by rca.son of the ,i,d judication whicli it contains, (because judglnonts 
of that kind had already been dealt with under one or other of 
the immediately preceding s^ectioiis). 6 C. 171 (19*2) fP.B.); per 
Garth, GJ. P 

(in) But the cases referred to in S. 43 are such, as the section itself illustrates, 
Vis,, when the fact of any particular judgment having boon given i.s a 
matter to be proved iii the case. G C. 171|(192) (F.B) ; per Garth, C.J.Q 

* 

.(n) As for instance, if A <ued B for slander, in s.iymg that he had been convict- 
ed of ‘'orgLiy, mid B justifb’d upon the ground that the alleged slander 
was true, the cor.viction of A for forgery would be a fact to be proved 
by B, like any other fact in the case, and quite irre.spoctiVG of whether 
A had been actually guilty of the forgery or not. This would be one of 
the many cases alluded to in S. 43. G C. 171 (192) {P.B.n H 

.(a) The sole object, for which it was sought to u^o the t’onnei' judgment in G C. 

171, was to show that, in another suit against another defendant, the 
plaintiff had obtained an adjudication in his favour on the same right, ^ 
and it was held that the opinion expressed in the former judgment was 
not a relevant fact within the meaning of the Evidence Act, but the 
case IS clearly different where tho previous judgment is produced, not in 
order to prove an adjudication between third parties, but in order to 
prove a statement made by a predecessor in title nf the party against 
whom the document is sought tb bo used. See 18 M. 73 (77-8). I 

•(p) To have the effect of res judicata, a judgment inter partes eXotie can be admit- 
ted in evidence, hut for other purposes, whore judgments are sought to 
be used to show the conduct of the partie.s, or show particular instanoes 
of the exercise of a right, or admissions made by ancestors, or bow the 
property was dealt with previously, they may be used under S. 11 or 
13, as exceptions recognised under S. 43, as relevant evidence. 24 B. 
591 (599), referring to 15 M. 12 ; 3 B. 3 : 12 A. 1 ; 18 M. 73 ; 24 W.B. 
470 and 22 W.B. 457. J 
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[q) Whether a judgment of a conviotion under S. 323, I.P.C., can be said tq be 

( 3 - legal evidence in order to prove, for the purpoaes of S. 614, Grim. Pro. 

Code, that a bond to keep the peace has been forfeited, has to be decided 
with refer^oe to\S. 43 of the Evidence Act. i) C.P.L.R. 8 (12) (Or,).K 

(l-A) Purpose for and extent to which Judgments are admissible under section. 

(a) If^judgmonts aro admissible under Ss. 43 and 13 of the Evidence Act, 
thev are adinissiblf' only as the simplest proof of a transaction or an 
instance within the meaning of the latter section ; it follows that the 
proof cannot he taken beyond the thing to lie proved and the thing to 
be proved is no more than that there was an assertion or a denial, not' 
tlVfe grounds upon which a Judge held that the assertion or the denial 
was good or bad in law. 31 B. 143 (158). L 

(5) If judgments are admissible only under 8s. 43 and 13, then they must be 
rigidly restricted to proving the transaction or the instance meant by 
the section. Whore the case is not of the kind really contemplated by 
that section, their use thus logically restricted is innocuous ; it does 
no good, but it can d(' no harm ; for, a transaction or an instance of 
that kind, in such a ca&o, cannot pos.sibly he of any probative value. 
3113.143(158). M 

• 

(l-B) Nature of Judgments brought in under section. 

Judgments brought in under 8. 43 and 3. 13 must be cither transactions or 
instances. 31 B. 143 (157). N 

•(1-C) Illustration (d) of S. 43. 

Now the decree referred to in illustration (d) can only be relevant under Ss, 7, 
8 or 11 of the Act. In all those sections, the wor(>iised is ‘fact’; 
consecjucntly, it follows that the word ‘ fact, as defined in the Act 
ii..solf, iiiclndos decrees and judgments. Besides?, tlie definition itself is 
comprehensive enough to include tlnun. 0 G. 171 (181) ; 2Jer Mitter^ J .0 

41-D) Test of admissibility under section. 

Under S. 43 the que>^tion is, “ is the existence of the judgment and decree a 
fact in issue, or is it relevant under homo other provision of the 
Evidence Act ?” 12 A. 1 (22). P 

(5) Relevancy In civil proceedings of Judgment in criminal proceedings and vice 
versa. 

(a) A judgment m a crimi.ial case cannot be received in a civil action to 

establish the truth of the fact.s upon which it is rendered, and a 

judgment in a civil action cannot bo given in evidence for such a 

purpose in a oriminifl prosecution. 23 C. 610 (613). 0 

(5) A judgment in a civil case is not admissible against the same person in a 
criminal proceeding, nor 09ce vei sa ; since, the parties are necessarily 
different in noth the proceedings ; besides, the onus of proof is not the 
<0 same ; the defendant in tho criminal proceedings cannot take advan- 
tage of the admissions of die plaintifi in tho civil one, and the jury in 
the* latter may decide upon a mere preponderance of evidence. Tay. 

* S. 1693, referring to OaHnqiie v. Imrie, L.R. 4 H.L.p. 494 ; per Lord 

Blackburiu See, aUo, Phip. Ev., 4th Ed., p. 982. R 

3266 108 
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(c) The conviction in a criminal case is not conclusive in a civil suit for 

damages in respect of the same Act. 5 W.R. 27. 8k 

(d) A plea of guilty in the Criminal Court may, but a verdict of conviction 
cannot, be considered in evidence in a civil case. 10 W.B. 56. T 4 

( 0 ) In a suit for damages, on account of a charge brought in a Criminal Court, ^ 
the plaiutiff must prove that there was no reasonable cause for the 
accusation ; and the proceedings in the Criminal Court are not 
evidence in the Civil Court. 14 W.R. 339. ^ U 

If) A proceeding of a Criminal Court is not admissible as evidence ; a Civil 
Court is bound to find the facts for itself. 9 W.R. 77. Y 

(g) A Civil Court cannot rely on evidence taken in the Criminal Court, but is 

bound to record its own evidence, and come to a determination on the 
evidence taken before it, as to the fact found by the Criminal Court. 
12 W.R. 477. W 

(h) A Civil Court is not bound to adopt the view of a Magistrate as to the 

genuineness or otherwise of a document. 5 W.R, 2G. X 

(*) lu a suit for damages for an assault, tho previous conviction of the defen- 
dant in a Criminal Court is no evidence of the assault. The factum 
of the assault must be tried in the Civil Court. 4 B.L.R. App, 31. Y 

(j) Whatever the nature of the decision of a Civil Court may be, a Magistrate 
ought to decide the question of tho petitioner’s criminality for himself 
and would not bo bound blindly to follow the decision in the Civil suit. 
See 23 C. 610 (613i. Z 

(3) Infttances ^here criminal Judgments held irrelevant in civil proceedings and 

vice versa > 

{a) In deciding a suit for damages arising from a malicious prosecution, the 
Judge treated the judgment of tho Magistrate and tho evidence given 
before the Magistrate, in the prosecution complained of, as evidence in 
the case. And \looking at tho judgment of the Magistrate as being a 
record of the facts found, the Judge came to tho conclusion that the 
plaintiff was not present at the time when tho alleged offence was 
committed ; and decreed the plaintiff’s claim. 

Held that it was not permissible to the Judge to utilise the judgment of the 
Magistrate in the way he did ; and that S. 43, 13 or 11 of the Evidence 
Act did not apply to the case. 9 Bom. Tj.K. 1134. A 

(b) A suit for money forcibly taken from tho plaintiff by the defendant is main- 

tainable ill the Civil Court and the fact of the defendant’s having been 
acquitted on the charge of robbery does not at all affect the case. 

6 W.R. Civ. R. 26. ^ B 

(c) In a suit by a father for compensation for the loss of his daughter’s services 

in consequence of her abduction, against the person wbc^^bducted her, 
it was held that the judgment of the Criminal Court, convicting the 
defendant of abduction, did not operate to prevent tho Civil Court from 
determining the question, whether or not the defendant did abduct 
the plaintiff’s daughter as alleged. 4 A. 97 (99). G> 
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(dl) Though a mother, who mui^ers her son, is not beneficially entitled to- 
^ succeed to his estate, yet her having been acquitted or convicted is not 
relevant in a Civil Court on the question whether she had committed 
the wrongful act imputed to her, and, if so, whether by such act she 
has foefeitea her rights of inheritaiico. 14 M.L.J. 297 (308). 1> 

(e) In civil suit upon a l^istbundhi bond, the IMunsiff, before whom the case 
was tried, was of •opinion that the signatures on the bond wero 
forgeries, and he dismissed the suit at the same time directing a prose- 
cution for forgery, and fur using the document as genuine, knowing it 
to bo forged. At the tiial by the Criminal Court, the judgment of the 
MmesifE was admitted m evidence, and the substance of his judgment 
referred to by the Judge in his charge to the jury. Held that the 
judgment of the Miinsiff v^as inadmissible in evidence. 7 C.L.R. 74- 
6 C. 247. , R 

if) A judgment uf conviction under S. 323, I.P.C., cannot be said to be legal 
evidence; in order to prove, for the purposes of S. 514, Oriiii. Pro. Code, 
that a bond to keep the peace has' been forfeited. Ss. 40, 41 and 42 
of the Act do not apply, lllnstrations [c] and (/) of S. 43 are the most 
apposite for the purpose. The existence of the judgment of conviction 
not being a. fact in issue, which is the breach of the condition of the 
bond, the existcnco of tho judgment is not relevant under some other 
provision of the Act, cgf., for the purpose of showing motive and tho 
liko. 9 C.lMj.R, 8 (12). F 

{g) In an action against ]i by G to whom A had Iran.sferred a bill of exchange, 
for forging winch A bad been convicted, A’s conviction was held to be 
not admissible to establish the forgery. Castrigue v. linrie, L.R. 4 
H.L. 434 and Parsons v. Lon-d. County Cotwcil,*J T.L.R. C19 ; Phip. 
Ev., -Ith Ed. p. 387, q 

[h) A certificate of acquittal on a charge of rape was held to be inadmissible to 

disprove the rape, in a divorce suit based upon the rape. Virgo v, 
Virgo, tJ9 L.T. 4G0 ; Phip. Ev., 4th Ed., p. 387. H 

(i) Where A pleaded not guilty to a crime, hut was convicted, the record of 

judgment upon this plea was held to be not relevant against A in a 
civil .mit, as an admission to prove his guilt. R, v. Warden of the 
Fleet, 12 Mod. 339; Phip. Ev., 4th Ed., p. 399. f 

{j) For a case in which a civil judgment was rejected in a criminal case, see 
R. V. Fontaine Moreat^, 11 Q.B, 1028; Phip. Ev., 4th Ed., p. 387. 

[k) Where a person has been acquitted of a crime, for which he was tried, tho 
record in the criminal trial is no proof of the malice of the defendant, 
or the absence of reasonable and probable cause, in a suit for damages 
^ for mail ciouR prosecution. Purcell v. Macnamara, 1 Camp. 200, and 
htcMon V. Berry, 1 Camp. 203w.; Tay. Ev., 10th Ed., S. 1667, p. 1198, 
and see, also, Phip. Ev., 4th Ed., p. 373. See, also, Green v. Hete 
River Co-, 4 T.R. 589 and Pritchard v. Hitchcock, 6 M. and Gr, 165, 
<nted under S. 41, aupra- R 
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^4) Cases where orlmina] Judgments held relevant In civil cases and vice versa. 

{a) In a suit for damages for a malicious prosecution, the plaintiff's having 
been convicted by a competent Court, though he might snhsei^uently 
‘ have been acquitted on appeal, is relevst it evidence, when unreWtted, ^ 

against the plaintiff's necessary plea of the want of a reasonable andt 
probable cause. 21 A. 20 (29). t L 

(b) In a case for damages for malicious prosecution, it was held that the only 

way in which the judgment of the Criminal Court dealing with the 
prosecution could be used was to prove the fact whether or not there 
had been an acquittal in the case. 9 Bom. L.R. 1134 (il36). M 

(c) “If a party indicted for any offence has been acquitt^‘d. and sues the prose- 

cutor for malicious prosecution, the record is conclusive evidence for 
the plaintiff to establish the f.act of acquittal, although the parties arc 
^ necessarily not the same in the action as in the indictment ; but, it 

la no evidence whatever that the defendant was the prosecutor, even 
though his mime appear on the back of the bill, or of his malice, or of 
want of probable i-ause ; and the defendant, notwithstanding the 
verdict, is still at liberty to prove the plaintiff’s guilt.” A. A. and 
W., cited in 9 Bom. L.R. 1184 (1187). N 

(d) Where A pleads guilty to a crime and is convicted, the record of judgment 

upon this plea is relevant against him in a civil suit as a solemn judi- 
cial confession of the fact. See B, v. Fontaine Moreau, 11 Q.B. 1028 
(1083) ; Phip. Ev., 4th Kd., p. 399. 0 

(e) Where A sued B for interrupting his right to take water from B’s water- 

course, B may adduce in evidence a former conviction against a servant 
of A, wdio had, by the latter’s orders, diverted B’s water, from which 
, conviction A did not appeal, for the purpose of showing that A did not 
enjoy this easement as of right. Faton v. Swansea Water Works, 

17 Q.h. 267 ; Phip, Ev., 4th Ed., p. 399. P 

(/) In an action for malicious prosecution, the record is only conclusive proof 
of the fflct of acquittal. Leqatt v. Tollerveij, 14 East .302 ; Phip. Ev., 
4th Ed., p, 37.3; Tay. P>., 10th Ed., S. 3667, p. 1198 and Stepb. 
Dig., 7th Ed., Art. 40, p. 52. Q 

(y) On the question whether a conviction by a Magistrate, who has jurisdiction 
over the subject-matter, is. if no defects appear on the face of it, 
conclusive evidence of the facts stated in it, see 6 M.H.C.R. 423 and 
Brittain v. Kinnaird, 1 B. and B. 482, therein considered. R 

I 

^5) Stay of criminal proceedings pending civil suit. 

[a) As a general rule, a proceeding in a Criminal Court should not be stayed 
pending the decision of a civil suit in regard to the same subject- 
matter ; but, ordinarily, it is not desirable, if the parties to the two 
proceedings are substantially the same and the prosecution before the 
Magistrate is but a private prosecution and the issues in tbe twb 
Courts are substantially identical, that both the cases should go on at . 
one and the same time ; and that it ic quite open to the Magistrate 
having regard to the facts of the ease before him, to gptlsider whether \ , 
it IS not desirable that the proceedings in his Court tihould be v 
stayed till the decision of the civil suit, or for a limited period of,^ 
time ; and* it is' also quite open to him to put the defe^idaot on 
terms as to appearance or otherwise, if he does stay pfboeodfhgs. -^2“) 
, C. 610 (621). .#,7/ 

' ' • 'f'' C I ' 

. V, ' 
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(d) It is not an invariable rule that criminal proceedings, arising out of a 
civil suit, should be stayed during the pendency of the litigation r 
18 B. 681 ; apparently overruling 16 B. 729. T 

(c) Criminal proccedAigB arising out of a civil suit should not, as a rule, go on 

during the pendency o( the litigation. 16 B. 729 ; referred to in 
• 23 0. 613. U 

(d) The High Court has no ]|9ower to direct that criminal proceedings should be 

stayed until the disposal of a civil appeal in which the question at 
issue m these criminal proceedings shall have been decided. B.L.K. 
(F.B.), 426, refeired to in 23 C. 613. Y 

• 

(6) Initanoes of Judgments held relevant. 

(а) The plaintiff, landowner, suei! the defendants, his cultivators, for grazing 

dues, basing his rlaini, mter aha, upon decrees formerly obtained by 
him for similar dues against some of the defendants. In the regular 
Setllemcub of 1847, tlio rcMdeiits of the village were specially exempted, 
and this provision remained in force till 1856, when a revision was 
made imposing the duos. Held that the decrees in former suits were 
relevant evideuce under S. 43 of the Kvidenco Act, but not sufficient 
to bind those who were nob parties to the suit, though they established 
the right of the plaintiff as res judicata against those defendants, who- 
were parties thereto. 61 H.R. 1875. W 

(б) In a suit for the custody of a wife, the defence was cruelty. The only 

evidence taken was a judgment decreeing maintenance (under 8. 536, 
Act X of 1872) to the wife, and showing that she had left A owing to 
his cruelty. Held that, if the judgment was admissible in evidence, 
it Was not conclusive. (But, (juaere whether the judgment was 
admissible). The record of the criminal case might be inspected under 
S. 138, Act VLIl of 1859. 32 V.ll. 1874. X 

(c) When*, on a charge of receiving stolen goods, a witness for the 

prosocntion, who had said thnt ho was the principal and had stolen 
the goods, admitted, on cross-examination, that he had been acquitted 
of Che theft, held, that his acquittal, though nob conclusive, was a fact 
which might properly be left to the jury, together with the fact of his 
subsequent statement in Court, li. v. M'Cue, Jebb, C»C. 120 (Ir.); 
Tay. Ev., 10th Ed., S, 1693, p. 1222. Y 

(d) Evidence of previous convictions is relevant, where the existence of the judg- 

ment of conviction is itself a fact in issue or relevant, under some 
other provision of the Evidence Act {vide S. 43), such as S. 14 or S. 8, 
and possibly certain other sections referring to the relevancy of facts. 

7 P.R. 1895 (Or.). * Z 

(a) A. record, as where goods w'ore purchased at a sale by a sheriff upon an exe- 
cution, may be proved against a person who was no party to it. ’Witmer 
V. Schlatter, 2 Rawle, 359 ; Jackson v. Wood, 3 Wend. 27, 34 (Am.) ; 

• Ifowler v. Savage, 3 Conn. 90 f96) (Am.) ; Tay. Ev., 10th Ed., 

8. 1668, p. 1199. h 

(/) A record, as where a deed was made under a decree in Chancery, may he ^ 
/ proved as against a person who was no party to it. Barr v. QraUi 

4 Wheat. 218 (Am.) ; Tay. Ev„ 10th Ed., S. 1668, p. 11^. ^ B 
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(g) In a suit by a widow, belonging to the agricultural tribe of the Ferozepur 
District, claiming isiiccession to her deceased husband’s estate, jadg> 
ments convicting her paramour of adultery with her are admissible in 
evidence, under S. 43 read with Ss. 9 an.) 11 (3) of the Evidence Act. * 
24 P.L.R. 1003. C ? 

<A) Held that, in a suit for pre-emption where the defence^ set up by the 
dofondattts-morlgagorti was that \ihe defendants mortgagees themselves 
were co-sharers in the village and therefore the mortgage to ^bem gave 
no right of pre-emption to the plaintilT, a judgment obtained in a 
previous litigation between the present plaiutiff on the one hand and 
the defendants mortgagees on the other, declaring the present defen- 
dants to be CO- sharers in the village was a piece of evidence in his 
favour, the effect of whiih could only be annulled by^ rebutting 
evidence, showing either that the judgment had liccn set aside or had 
otherwise become inefficacious. 8 A.W.N. 2J9. D 

(i) Where an adoption was in issue, it was objected that the pleadings did not 
include an allegation that the person alleged to have adopted, being a 
nihany^ i.ould not adopt and that the Court should not have relied on 
orders, recorded in a suit not inter j^ artes, showing that X,,whom 
the defendant’s witnesses described as having taken a prominent part 
in the /adoption ceremony or later, was already dead before that cere- 
mony. lUld, that the fact that X died was relevant under S. 11 of the 
Evidence Act, and, if he was treated as dead, in a civil suit to which 
he was a party, the Court’s order was good evidence of a fact that may 
* be proved otherwise. (See S. 43, hlvidence Act.) 4 N.L.R. 129 (134). E 

<^) In a suit for rocovory by partition of a share in joint family property, the • 
* dofenoo was that the plaintiff had relluqui^hed his share by release. 
The exi.stoiicc of a judgment declaring that a partition deed set up by 
the second and third defendants was fraudulent, colourable and void as 
against the creditors of the first defendant, was hold to be relevant in 
a case where the assignee of the first defendant sued and the second and 
third defendants sot up the s.amc deed as a defence to the action, a 
result provided for by S. 13, as cloduciblo from 19 A. 277. See 24 B. 
591 (593). P 

(/k) Where, prior to the exocution-sale of a joint family property for their father’s 
debt under Mitakshara Law, the sons have objected to it on the ground 
of the nature of the debt being such as would not bind them, upon 
which they were referred to a regular suit, the purchaser must be 
taken to have had actual or constructive notice of the objection to the 
binding nature of the debt and to have purchased the properties sub- 
ject to the result of the suit b/tho sons. 5 C. 148 (P.C.) = 4 O.L.R. 
226-6 l.A. 88. See, also, 14 B.L.R. 189-22 W.R. 187= I I.A. 335 and 
23 W.R. 260 and 424. G 

{1) A lessor sued to recover his rent from his lessees as well as from a third 
party on the allegation that his lessee and such third pvnrty were part- 
ners and that the lease had been acquired for the purposes of the part- 
nership business, in proof whereof be relied on a decree passed on an 
arbitration award made in a suit for the dissolution of the partnership 
between the lessee and the third party, daelaring, inter alia^ that the 
lease was acquired for partnership purposes. It was also proved that 
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in a Huit by the lessee to reoover some of the outstanding dues, the 
third party, relying on the award, had claimed and recovered a share 
of the money sued for. The judgment passed upon the award was 
relevant ir^his case upon the question whether the lease was aoquiced 
by the lessee for his own benefit or as partnership property. 9 C.W. 
• N. 402. Per Ghoset J. H 

{m) Neither the award nor the conduct of the third party in the subsequent 
suit was admissible as evidence in this case to prove that the third 
party wa.s liable to the plaintiff for rent. 9 C.W.N. 402. Per Qeidt, J.l 

<(7) Instances of judgments held not relevant. 

(a) A judgment finding that a particular person was not of a sound mind, 
based on a letter of a medioal man, is not admissible, either under 
S. ]3br S. 43 of the Evidence Act, in a subsequent suit to prove that 
the person whoso mental condition is in question was not of a sound 
mind, where the previous suit was nob between the same parties and 
no formal deposition on oath of the medical man was recorded. 
l-HP.L.R, 1001. J 

, (6) Suit for the recovery of a minor’s share of the consideration paid for a 

inourosee lease granted by the minor’s co-proprietors on their own be- 
half and as his guardians, in order to raise money required for the 
expenses of the joint estate, which lease was cancelled (on the suit of 
the minor when ho came of ago) so far as his share was concerned. 
Held that the plaintiff was not entitled to recover without proof of 
fraud and that the evidence tendered by the plain tiff -(namely, the 
record of the case nistitiitod by the minor for the cancelment of the 
Joa.so) was not admissible bo prove the allegation of frAud. 6 W.R.S. 

C. Kef. 23* K 

• 

(c) Where an action was in.stituted by a person for damages for malicious 
prosecution, and the Court of first instance found that he had failed 
to prove either malice or want of probable cause by any reliable evi- 
dence, the lower appellate Court upset the finding stating, “ when the 
plaintiff has been acquitted by the Eouzdari Court, what doubt can 
there remMin as to the plaintiff’s having been maliciously charged with 
theft? ” Held, the proceeding of the Pouzdari Court was not admis- 
sible as ovidenco. 9 W.R. 77. h 

{d) The existence of a decree against the father is not sufficient evidence of 
the necessity for hi.s selling his son's interest in ancestral property. 

9 W.R. 469. M 

(a) A person accused another;with having forged a pro-note and denied having 
over executed one himself. A judgment obtained by him on that note 
would, according to S. 43, have been inadmissible, unless that section 
is construed as widely as it was contended that S. 13 should bo con- 
strued. See II B.H.C.H. 90 (96). See, also, under S. 13, sv^ra* N 

(/) j^or a case where copies of judgments and decrees wore held to be inadmis- 
sible with reference to 6 0. 171, see 11 M. 116. 0 

(<7) In the absence of an agreement, a judgment against a principal will not. 
bind his surety, Pa/rler v. Leteis, 8 Ch. App. 1036 ; it'se parte Young, 
re Kitobin, 17 Oh, D. 668 ; Phip. Bv., 4th Bd,, p. 384. P 
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44. Any party to a suit or other proceeding may show that 

„ . any ludgment, order, or decree, which is relevant 

Fraud or collu- , ‘ j i_ • , i i 

Sion in obtaining under section 40. 41, or 42, and which has been 

judgment, or in- pi;oved by the. adverse party, was delivered b/ a 

C o*u r t, may b e CoLut not competent to deliver it ^ , or was obtained 

by fraud or collusion ^ 

(Notes). " , 

“General." 

(1) Scope of section. 

« (a) “ This section deals with a most difticult questiou, aiid*‘it was a rash thing 

to attempt to dispose of it in this summary manner. Tho question- 
how far, by whom, and under what circumscances, the final decision 
of a Court of law can be impeached upon the ground that it was- 
obtained by fraud— is one which docs not properly belong to 
evidence at all ; and in any case, it is impossible to accept this section 
as an adequate statement of the law. b‘or cxamj)le, it must not be- 
supposed that, if A had obtained a decree of divorce against his wife 
B, anybody, A aud B included, could, in a suhsequont suit, get rid of 
the effect ot this decree by proving that some one in the case had been 
guilty of something which might be called fiaud. Stephen in his 
Digest (Art. 40) states the law more cautiously, but still not cautiously 
enough. A great deal depends upon the sort of fraud which has been 
practised.” I\Iark. Kv., p. 09. 

(i>) This section la>s down not only a rule of law' relating to evidence, but also 
a rule of procedure. 27 0. 11 (21) -=3 C.VY.N. GOO. R 

« 

(2) Section explained. 

This section provides that a party to a siut or other 2 Jroceeding may shew that 
a judgment, order or decree which is relevant, under S. 40, that is, 
which would, as a judgment inter jpartes, operate as res judicata^ or 
which is relevant under S. 41, that is, which i.s evidence as a judgment 
in rem^ or which is relevant under S. 42, that is, which is evidence as 
judgment relating to a public matter, and which is proved by the 
adverse party, was passed by a Court which had no jurisdiction to pasa 
it or obtained by fraud or collusion. 27 0. 11 (20) *3 C.W.N. 660. 8 

(3) Grounds on which Judgments may be impeached— English Law. 

(a) Domestic judgmenis, when tendered to prove the truth of the finding 
may, m general, be impeached ou the foilowdng grounds : — 

(i) That such judgments wore not final. Scott v. Pilhingion, 2 B. and 

S. 11 ; B'ox V. Star Co., 1900 <A.O. 19 ; 12 App. Cas. 266; Kelly v. 

Hammond j 2T.L.R. 8(J4 ; Thomas v. Kxeter Post, 19 Q.B.D. 822; 

Phip. Ev., 4th Ed., p. 376 T 

(ii) That such judgments were not on the merits of the case, e.g,, obtained 

on some technical objection or default of pleading. Be Orrell, 12 

Ch. D. 681 ; Phip. Kv., 4th Ed., p. 875. '' 0 

(iii) That the Court which pronounced thorn had no jurisdiction over the 

subject-matter of the suit. Knowles v. Gaslight Co.^ 19 Wall 68; 

Child V. Poteder WorTca, 45 N.H. 647 ; Pelton v. Plat9i$r, 18 Ohio 

209 ; Best Ev., 8th Ed., p. 660 ; Phip. Ev,. 4th Ed., p. 876. If . 
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(iv) That the Court had no jurisdiction over the parties to the suit. Stale 

V. Fleak, 64 La. 429 ; Easterly v. Goodwin, 35 Conn. 273 ; FlapU>a 
V. Leaion, 71 Mo. 358 ; Hill v. Mctndenhall, 21 Wall. 463. Best 
Ev., atb^Bd., p. 550 ; Phip. Ev., 4th Ed., p. 376. ^ W 

(v) That such judgments were obtained by fraud. Priemiman v. Thotnas, 

• 9 P.I). 210 ; Phip. Ev.. 4th Ed., p. 375 ; Best Ev., 8th Ed., p. 660.X 

(vi) That they were obtAined by collusion. Baiidoa v. Deacher, 3 Cl. and 

Fin. 479, 510; Girdlestone v. Brighton Co., 4 Rx. D. 107; Phip. 
Ev,, 4tl:i Ed., p. 375 ; Best Ev., 8th Ed., p. 550. Y 

(vii) That such judgments were forged. Noell w 1 Sid. 359 ; Best 

E^., 8th Ed., S. 595. p. 647. Z 

[6) “ A party may at all timoa in.a Court of competent jurisdiction— competent 
as to^the subject-matter of the suit itself — where he appears as an 
actor, object to a decree made in another Coiii t upon which decree bis 
adversary relies, and ho may, either as actor or defender, object to the 
validity of that decree, provided it was pronounced through fraud, 
contrivance or covin of any desoription or not in a real suit, or. if pro- 
nounced in a real and bubstantiai suit, between parties who were 
really not in contest with each other.” For Lord Brougham in 
Bandoii v. Beacher, 3 Cl. and Pin. 479, ( ited in 2U A. 272 (282;. A 

(4) English Law. 

“ Whenever any judgment is offered hs evidcnoe under any of the articles hero- 
in before contained, the party agamstr whom it is so offered may prove 
that the Court which gave it had no jurisdiction, or that it has been 
reversed, or if ho is a stranger to it, that it was obtained by any fraud or 
collusion, to which neither he nor any person to whom ho is privy was 
a iJarty. Sleph, Dig., 7th Ed., Ait. 4G, p. 58. E- 

• 

(5) English Law— Action in English Court to enforce judgment of foreign Court. 

If au action is brought m an English Court to enforce the judgment of a 
foreign Court, and probably if im action is brought in an English 
Court to enforce the judgment of another English Court, any such 
matter as aforesaid may be proved by the defendant, even if the 
matter alleged as fraud was alleged by way of defence in the foreign 
Court and was not believed by them to exist. Abouloff v. Oj)ym}mm6r, 
10 Q.B.D. 295 ; Srnph. Dig., 7th Ed., Art 40, p. 58. C 

t 

(6) English and Indian Law--Difrerence. 

“ In England, a party to a suit would not be allowed to defeat a judgment by 
showing, that, in obtaining it, he had practised an imposition upon 
the Court. Undei^ the Evidence Aot, however, there is no such 
restriction, S. 44 as now worded permitting any party to a suit or 
other proceeding to show that a judgment was obtained by his own 
fraud or collusion.” Whitley Stokes. Vol. 11, p. 829 ; see, also, Tay. 
Ev., 10th Ed., S. 1713, p. 1240; G B. 703 (712) ; 3 C.W.N. 670-26 0, 
891 ; 3 C.W.N. 660-27 G. 11 ; U B. 708 (713). D 

N.B.— Even in India a party may be precluded from avoiding a decree on the 
ground of his own fraud ; but this is not based on any rule of evidence,, 
but on the general principles of justice which prohibit a person to 

y plead his own fraud. 27 C. 11 (22)— 3 C.W.N. 660. ft, 

8265 -109 
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(7) Foreign Jad^ents on what grounds may be Impeached— English Law. 

Foreign judgments may he irnpoaohed on the following grounds : — 

(i) Non-finality. Nuuvoin v. Freeman^ 15 App. Cm, 1 ; Phip, Ev., 4th Ed., 
' p. 370. See. also, S. 13, Civ. P.C. (1908 ^8 B.H.O. (O.O.J.), 200; 

15 W.R. 500. F 

f 

(iij Fraud. Abouloff v. Op/jenheumry 10 Q.B.D. 295 ; Valada v. LaiaeSy 25 
Q.n.D. 319 ; Codd v. Delapy 92 L.T. 510 ; L’hip. Ev., 4th Ed., 
p. 376. Sec, also, 4 W.U. 107 (108) ; 8 B.H.C. (O.G.J.). 200; 7 M. 164 
(160) , 15 W.R. 500; 2 P.R. 1899 ; S. 13, Civ. Pro. Code, 1908. G 

(iii) Collusion. Sec S. 13, Civ. P. C. (1908) ; 4 W.R. 107 ; B.H.O. (O.C.J.) 

200; 7 M. 104 (ICC); 16 W.R. 500; 2 P.R. 1899. Phip. Ev., 
'Itli lOd., p. 370. • H 

(iv) Waub of Minsdicbion, Pemberton v. lliujhesy 1 Ch: 781 ; Phip. Ev., 4th 

Ed., p. 370. See, also. S. 13, Civ. P.C. (1908 1 ; 1 W.R. 107 (108); 
8 B.II.C. lO.G.J.), 200 ; 7 M. 164 ; 15 W.R. 500 ; 2 P.R. 1899. I 

(v) It being contrary to natural justice. Pemberton v. IlngJieSy 1 Ch. 781 ; 

Phip. Kv., Uh Ed., p. 370 ; S. 13, Civ. P.C. (1908). J 

(vi) But mi'^t.ikoof fiict or of foreign or English law will not be a ground on 

which foreign ludgments may bo impeached. Piggott, Foreign Judg- 
ments, 100-7 . Phip. Ev., 4th Ed., p. 370 ; 2 Smith L.C., 11th Ed., 
785-8)0 ; 3^* S. 1729 ; Ros. N.P. 200-211. . K 

(8) Foreign judgments, how impeached— Indian Law. 

(i) The foreign judgment shall be conclusive, as to any matter thereby directly 

adjudicated upon, between the .same parties or between parties under 
whom they or finy of them claim, litigating under the same title, 
except « — 

(a) where it has not been pronounced by a Court of competent jurisdiction ; 

(b) where it has net been given on the merits of the case ; 

(c) where it appears on the face of the proceedings to be founded on an incor- 

ro(;t view of international law or a refusal to recognise the law of 
British India in cjises in which such law is applicable ; 

(d) where the proceedings in which the judgment was obtained are opposed 

, to natural justice ; 

(u) where it has been dbtainod by fraud ; 

(/) where it sustains a claim founded on a breach of any law in force in 
British India, See S. 13, Civ. P.C. (1908). L 

I 

(ii) Courts in British India will, as regards foreign judgment.*), be guided by the 

same principles as are adopted by the Courts of England. 20 M. 112 
(114) ; 6 M. 273 (276). M 

(9) Judgments by consent. ^ 

Judgments by consent are binding, provided they proceed upon a compromise 
of the cause of action and not upon some merely teohnioal default. 
Serrao v. Noely 15 Q.B.D. 549 ; Shaw v. Herefordshire, 2 Q.B. 282 ; 
Majnm v. National Bank of Scotlandy 57 L.J. Ch. 902 ; Phip. Ev., 
4th Ed., p. 375. Ml 
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(10) Coiiippomise sanctioned by the Goart. 

So also is a binding on the parties. Wornian v. Vforman, 43 Oh, D, 296 ; 

' Phip. Ev., 4th Ed., p. 376. K 

(11) As to the proper construction of this section. 

See 9 B. 703. 

(12) Clambllng Act, 1867, Ss. 3, 4* and 15— Previous conviction— Legal extension of 
Act to particular locality. 

See 41 P.R. 1885 (Or.). 

I.— " Was detivered by a Court not competent to deliver it.** 

(1) Principle of section— Want of Jurisdiction. 

Every specie's of judgment will be rendered inadmissible in evidence on proof 
given th.at the Court which pronounced it had no jurisdiction. li. v. 
Bj). of Cheater, 1 W. Bl. 25 (Lee, C. J.) ; II. v. Waahbrooh, 4 B. and 
C. 732 ; Manu v. Oiren, 4 H. and C. 732 , Briscoe v. Stephens, 2 Bing. 
213 ; Ab}). of Dublin v. Ld. Trimleston, 12 Ir. Efi* R. 251 ; Lwnell v. 
Gunn, L.R.T.A. and E. 36.3; Tay. Wv., 10th Ed., S. 1714, p. 1241 ; 
SCO, also, 27 0. 11 (20) =3 O.W.N. 660 ; 25 B. 205 ; Stoph. Dig., Art. 46; 
21 W.R. 3G1. 0 

(2) The following have been rendered inadmisBible in evidence in English Law on 
the ground of want of jurisdiction. 

(i) Sentences of visitors. R. v. Bp. of Chester, 1 W, Bl. 25 (Lee, C.J.). Tay: 

Ev., 10th Ed., S. 1714, p. 1241. P 

(ii) Awards by public commissioners. R. v. Washbrooh, 4 B.*and C. 732; Tay. 

Ev., 10th Ed„ S. 1714, p. 1241. Q 

'(iii) Sentences of courts-martial. Mann v. Given., 4 B. and C. 732; Tay. Plv., 
10th Ed.. S. 1714, p. 1241. R 

“(iv) *' A probate or administration might formerly have been defeated by 
showing that the metropolitan, and not the ordinary who purported 
to do so, had jurisdiction to grant it, though it cannot now be defeated 
on tbi.s ground ” 20 and 21 V. c. 77 (The Court of Probate Act, 1857) 
86, 20 and 21 V. c. 79, 91 ; Tay. Ev., 10th Ed., S. 1714, p. 1241 ; 

Marriot v. Mai riot, IStr. G71 ; Tay. Ev., ICth Ed., S. 1714, p. 1241.8 

• 

<v) “ But It may still be defeated by proving that the supposed testator or 
intestate is alive, since, in this event, the Probate Division can have 
had no jurisdiction, nor its sentence any effect.” Allen v. Dundas, 3 
T.R. 129 ; Tay. Ev., 10th Ed., S. 1714, p. 1241. T 

(vi) " If a prisoner bo tried before quarter Sessions, on a day to which the 

Court was not duly adjourned, his acquittal or conviction would be no 
bar to a future indictment for the same offence, because accused never 
stood in peril upon the former proceedings which were a more nullity.'* 
R. V. Bowman, 6 C. and P. 342 ; Tay. Ev., 10th , S. 1714, p. 1241. U 

(vii) ** So also if he be tried for an offence which the Judge is restricted by 

statute from trying, the acquittal or conviction would be no bar to a 
future indictment for the same offence.” Act 6 and 6 V. o. 38 ; Tay*. 
Ev.,10thEd.,S. 1714, p. 1241. Y 
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(8) Recitali in Judgments of facts conferring Jurisdiction. 

(а) Every order made in pursuAuceof a statutory authority must ooutam, on 

the face of it, a f^tatoment of all facts winch are requisite to sbqw 
, jurisdictiou. Christie v. Unwin, S'P. and Dy^5104 ; Taylor w. Clentson, 

U Cl, andEin. 610 (H.L.) : Tay. Ev., lOfch Ed., S. 1715, p. 1244; see. 
also. Best Ev., 8th Ed., p. 560. , W 

(б) “Thus the iiroccedings of inferior tribunalr, have been treated as nullities on 

the ground that they did not set fcrili sufficient facts to 7ound 
jurisdiction upon in the following cases : — 

(i) Where justices had jurisdiction only if the servant was a servant in 

husbandry, an order of justices discharging a servant Iroin her service 
was held bad, because it did not state that she was a servant in 
husbandry.” R. v IltUcolty 6 T.R. 583 ; Tay. Ev., 10th Ed., S. 1716, 
p. 12U. X 

(ii) “ Where Magistrates onlj possess jurisdiction over a dispute when the 

applicant is a member of a friendly society, if these facts bo not 
mentioned in it, an order as to the dispute was licJd to be bad.” Day 
V. King, 5 A. and E. 36!) ; Tay. Kv., lOtb Ed., S. 1716, p. 1'245. Y 
(lii) “ Inquisitions have on several occasions boou quashed where certain pre- 
liminary notices which it was tUoduiy of tlio sheriff or the trustees *to 
give, did not appear on the face of the proceedings to have been given.” 
R* V. May of Liverpool, 4 Burr, 2244 ; R. v. Bayshaw, 7 T.R. 363 ; 
R. v. Norwich Road Trustees, 5 A. and E. 563 ; Tay. Kv,, lOth 
Ed., S. 1716, p, 1246. Z 

(4) Effect of such recitals in such judgments. 

(a) The jivlgmcnt may itself recite matteis which establish or confer jurisdic- 
tion. Wyatt V. Hambo, 29 Ala. 510; Penobscoti R. H. v. Weeks, 62 
Me. 456 J Colt v. Haven, 30 0oih). 190, 107; Best Ev., 8th Ed., p. 550. A 

(5) Such recitals will probably bind domc.stic tribunals and forbid a 
colI.-Ltcral attack. Wilchei v. Robertson, 78 Va. 616; BestEv., 8th Ed., 
p. 550. B- 

(c) But it is also said that recitals are conclusive as to jurisdiction in intes- 
tate judgments. Thompson v. Emvieri, 4 McLean, 96; Pritchett v, 
Clark, 4 Harr. (Del.), 280; Best Ev., 8th Ed., p. 550. C 

Jrf) Jurisdiction is only prinia facie ostablished by the recitals, Comstock v, 
Crawford, 70 N, Y. 253; Price v. Ward, 25 N.J.L, 225; Pennoyer 
v. Neff, 95 (J.S. 714, 730 ; Best Ev., 8th Ed., p. 650. D 

(6) Competency— Meaning. 

(a) The words “not competent” in this seouon refer to a Court acting without 
jurisdiction. 12 M. 228 (2.30), cited and followed in 21 B. 205 (212). B 
(5) They do not mean, in a case where that right exists, the coming to a 
correct conclusion upon any question of law or fact arising in that 
matter. 21 H. 205 (212) ; [Fx parte Coates, 5 Ch.D. 980 and BriUain 
V. Kxnnaifd, 1 Br. and Bmg. 432 = 21 R.R. 680 (688), E.] . ^ F 

(c) The “ competency ” of a Court and its “jurisdiction” are synonymous terms. 
They mean the right of a Court to adjudicate in a given matter. 21 B« 
205 (212); [Fx parte Coates, 6 Ch.D. at p. 980 and Brittain Vr ' 
Kinnaird, 1 Br. and Bing. 432 ; 21 R.R. 680 (666), JE.]* ^ 
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1.^** Was delivered by a Court not competent to deliver lt.*^'^{Conciuded]^ 

(d) Thus ft decree of a Court in a suit which should have been dismiss ftp 

" . barred by S. 244 of the Civ. Pro. Code (1882), though wrong, could not 

be treated as passed by ft Court not competent to pass it. 12 M. 228 
(230), cited and followed in 21 B. 205 (212). ^ H 

(e) In Art. 46 ot Sir James Stephen’s Digest of the Law of Evidence, the rule of 

Phiglish Law corresponding with this section is stated to be. that, 
whenever a indgment is offered as evidence, tho party against whom it 
is so offered may prove that the Court which gave it had no jurisdiction. 

21 B. 205 1 212). ^ 

>(6) Competency, on what depends. 

(a) ThtPcompetency of a Court does not depend on whether a point which it 
decides, has been raised or argued by party or by counsel. 1 A.L.J. 
217 (222) -26 A. 5r)2.* J 

(5) Tt cannot be said that wherever a decision is wrong in law or vitiates a rule 
of procodnre, the Court must bo held incompetent to deliver it. 1 A.L. 
J. 217 (222)-=--26 A. 552. K 

{c) It has never been and could not be held that a Court, which erroneously 
decrees a suit which it should have dismissed as time barred or barred 
by tho rule of res judicata, acts without jurisdiction and is not com- 
* potent to deliver its decree. 1 A.li.J. 217 A. 562. See, also, 

22 A. 270. ^ 

(d) If a Court he competent to consider and decide the question, it cannot be 

supposed that the Court was competent to decide it in one particular 
way only. Even if the decision wore erroneous or irregular, tho Court 
is nevertheless competent to deliver it. 1 A.Ij.J 217 (223) = 26 A. 562. 
See. also, 22 A. 270. 

(e) If a Court is competent to hear a o.ase it can decide it 'wrongly as well as 

rightly, and as long as tho decision stiind^s unreversed by a higher 
tribunal on appeal, it is a valid and binding decree. 1 A.L.J. 217 (222) 
r. 26 A. 552. * 

(7) A Court’s power to declare another Court to have acted without Jurisdiction. 

(а) Although one Court rannot .set aside the proceedings of another Court for 

w.ant of jurisdiction, yet when a matter aiises before a Court in the 
ordinary cour'-e of its jurisdiction, and one of tho parties relies on, or 
seeks to protect himself by, the proceedings of another Court, then in 
that way the jurisdiction of the Court whoso •proceedings ire pleaded 
may he inquired into. 22 W R. 361. 0 

(б) Accordingly in a suit in which plaintiff asked for a declaration of title, and 

a Revenue Court’s want of jurisdiction appeared on the face of its 
decree, a Munsif was hold to be justifif'd in holding that tho Revenue 
Court had no jurisdiction. 22 W.R. 361. P 

<( 8) Acquittal— Retrial— Interference of the High Court. * 

(< 2 ) Where an offenoe is tried by a Court without jurisdiction, the proceedings 
# are void under S. 530 of the Code of Criminal Procedure (Act X of 1882>, 

and the offender, if acquitted, is liable to be retried under 8. 403. 
8 B. 307 (308). 0 

(6) In such a case it is not necessary for the High Court to upset the acquittal 
before the retrial can bo had, 8 B. 807 (S09J. R 
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2 was obtained by fraud,*’ 

(1) Principle of section— Fraud. 

(а) The principle upon which judgmentn are set aside for fraud is tersely and 

forcibly stated by Lord Chief Justice de Grey in the Duchess pf 
Kijigston's case^ 2 Ambler 756, thus: — “Fraud is an extrinsic colla- 
teral act which vitiates the most solemn \)roceedings of Courts of 
Justice.” Per Willn, J, in Queen v. Saddlers Coy.y lOH.L. 404, 431, 
cited in ? C.W.N. 670 (683) = 26 C. 891. ' a 

t, 

(б) “ A judgment, though conclusive evidence upon the Court, and isnol^to be 

impeached from within, yet, like all other acts of the highest judicial 
authority, it is impeachable from without. Although it is not per- 
mitted to show that the Court was mistaken it ma^v be shown that 
they were misled." Per Lord Chief Justice de Grey in the Duchess of 
Kti/,q9toii*s rase, 11 St. Tr. 26*^; Best lOv., 8Dh Kd., S, 695, p. 547 ; 
6 B. 148 (160). T 

(e) “ Tn such cases of fraud and colliisimi the whole proceeding was fabula 
non judicium.'' Per fiord Chief Justice de Grey in the Duchess of 
Kiii(jsto)i*s case, 4 De G., M. and Cl. 148. See Macqueen, Law of 
Marriage, Divorce, and Legitimacy, 2nd Ijkl.,p.G8; BestEv., 8th 
Ed , S.595, p. 647. U 

{d) “ Whore a judgment is offered lu evidence against a stranger, he may avoid 
its offucts.hy furnishing distinct proof that it was obtained by fraud 
or collusion.” Per Lord Chief Justice de Grey, in B. v. Duck, of 
Kingston, 20 JIow. St. Tr. 641 ; Brownsword v, Edwards, 2 Vcs. Sen. 
246; Phihiison v. Ld Kqremunt, 14 L.J.Q.B. 25 ; Tay. Ev., 10th 
Ed., S. 1713, p. 1240; Best Ev., 8tU Ed., S. 695, p. 647 ; 6 B. 148 
(DiO). y 

(e) “This rule applies whether the judgment impugned lias been pronounced 
by an interior tribunal or by tlic highest Court of Judicature in the 
realm ; but, in all cases alike, it is competent for every Court, 
whether superior or inferior, to treat as a nullity any judgment which 
can be clearly shown to have boon obtained by manifest fraud.” 
Shedden v. Patrich, 1 Macq. 535, cited and followed in 3 C.W.N. 670 
(683)-: 20 C. 891 ; Eiy'e v. Smith, 2 C.P.D. 4135 ; Tay. Ev., 10th Ed., 

8 1713, p. 1210 ; 11 C.W.N. 579. W 

(/) “And this principle also applies to every species of judgment : — 

« 

(i) As to juclgmciits of Cou/ts of exclusive jurisdiction. Per Lord Chief Justice 

de Grey in the Duchess of Kingston's case, Aleddoucrafi v. Jlugenin,. 

3 Curt. 403 ; Best Ev., 8th Ed., S. 595, p. 647. X 

(ii) To judgments in rem. Per Lord Chief , Justice do Grey in the Duchess of 

Kingston's case, In re Place 8 Exch. 704, per Parke B. Best Ev,, 8th 
Ed., S. 696, p. 547 ; 27 C..U (21)-3 C.W.N. 660. Y 

(iii) To judgments of foreign tribunals. Per Lord Chief Justice de Gray in 

the Duchess of Kingston’s case, Dank of Australasia v. 16 Q.B, 
717 ; Best Ev., 8tb Ed., S. 696, p. 647. % 

(iv) And to judgments of the House of Lords. Per Lord Chief Justice de Grey 

in the Dwc/iess c/ Kingston's case, Shedden v ^Patrick, 1 Maoq. Ho. 
Lo. Cas. 635 ; Best Ev,, 8th Ed., S. 595, p. 547. Ji 
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2.-** Or was obtained by fraud,** --(Co'tUinusd), 

(g) A Court of inferior jurisdiction is competent to declare a decree of a aupe^ 
rior Court to be a nullity on the ground of fraud, if other>vi8e it has 
jurisdiction to entertain the suit. 11 C.W.N, 579. B 

* (h) “ Whether an innocent party would be allowed to prove in one Court that 

a judgmciht against him in another Court was obtained by fraud*is a 
question not equally clear, a.s it would be in his power to apply 
• directly to the Court which pronounced the judgment to vacate it.’*' 
Prudham v. PhiUips, 2 Ambl. 7C3, cited in G 13. 703 (711) ; li, v. 

* Duch. of Kingston, 20 How. St. Tr. 544 ; Tay. Ev., 10th Ed., 8, 

1713, p. 1240, cited III 27 C. 11 (27)— 3 C.W.N. 6G0 ; see, also, 3 C.W. 
N. G70 (082) =26 C..891. C 

(i) “But A guilty parly would not be permitted to defeat a judgment, by 
showing thfit, in obtaining it, he had practised an imposition on the 
Court.*’ Prudham v. Phillips^ 2 Ambl. 763, cited in G B. 703 (711) ; 
Deo -v. Roberts, 2 B. and Aid 367 ; Tay. Ev., 10th Ed., S. 1713. 
p. 2140. But .sen also C B, 703 (715) ; 27 C. IJ --3 C.W.N. 6GU. 0- 

{j) For it would bo an outrage to pi>'ticG .and common sense, if a jxirson could thus 
avoid tho consequences of bi.s own fraudulent conduct. Prudham v. 
Phillips, 2 Ambl. 7G3 ; Deo v. liobn ts, 2 H. and Adi. 3G7 ; Tay. Ev., 
10th Ed., S. 1713, p. 1240. E 

(2) Principle of section— Act XXllI of 1861, S. 11. 

(a) It is always competent to any Court to v.icatc any judgment or order, if it 

be prove! that siicli judgment or order was obtained by manifest fraud. 
0 B. 118 (j.50). P 

(b) And in the case of orders made in execution, S. 11 of Act XXITl of 1861 

( - S. 214 of Act X of 1877b excludes all other remedy. G B. 148 (150). G 

(c) A decision set aside by a superior Court, as made without jurisdiction, 

cannot ba\o any probative force whatever l<5twoen the p.arties, 10 
W.R. 284. H 

(3) Scope of section—Fraud. 

(a) Tho section makes the same provision for impeaching on the ground of 

fraud judgments iutcr partes, and judgments in 7eni, or judgments 
relating to public matters. 27 C. 11 (21) =3 C.Vv.N. 6C0. I 

(b) A stranger to a judgmout in. ro??i or a judgment relating to a public matter 

against whom such judgment is used in evidence under S. 41 can 
impeavih it on the ground of fraud in tho suit in which it is housed. 
27 G. 11 (21). See, also, Tay. Ev., 9th Ed., S. 1713, cited in 27 C. 
11 (21) -3 C.W.N. 660. J 

(c) The language of this section is wide enough to allow a party to the suit in 

which the judgmoiA was obtained to aver that it was obtained by the 
fraud of his antagonist, though the judgment stands unie versed. 
6 B. 703 (715). ' K 

(d) This seefciou clearly covers a wide area. Tho difficulty is to say what it 

^ does not cover. 6 B, 703 (716). L 

(e) This, indeed, has sometimes been thought to be the English rule ; but I do 

not think that the contention can bo successfully maintained, having 
regard to the recent authorities. See Tay. Ev., Vol. II, S. 1522 ; 
Huffer V. Allen, 2 L.B, Ex. 16 ; both cited in 6 B. 703 (716). M 
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(/) Ifc i.3 also wide enough to allow a party to set up his own fraud or collusion 
in procuring tho former judgment in order to defeat it, certainly a 
startling proposition. G B. 703 (716). ^ N 

{ij) No doubt tho section refers t3 the admissibil^'ty, nob the weight of the 
evidence al lowed thereby to be given ; still it is hard to suppose that 
the Legislature ooriteinplated that evidence should be^admitted from 
which no rcHLilt could follow. 6 Ij. 703 (716). 0 

I 

h) Possibly the Courts may hereafter road “ fraud or collusion ” as equivalent 
to “ fraud and collusion,” as denoting what Mr. Farran happily termed 
hiliitor.il, a>j distinct from unilateral, fraud. 0 B. 703 (716). P 

< 

(1) And, no doubt, in many of the Kuglish decisions the term “ fraud ’* ifl used 

where collusion is plainly mc^int. 6 B. 703 (71G). Q 

{j) “ Bub whatever we m.iy coujcctiiro I do not fool it incumbent on or proper 
hir me in this case t^ attimipt to interpret the section.” Per Latham^ 
J, in G B. 703 (7U>). R 

•^4) Impeaching Judgments on the ground of fraud— English and Indian Law- 
Difference. 

See Whitley Stokes’ Anglo-Indian Codes, Vol. II, p. 829, noted s?jpra. 

(5) Fraud— Definition. 

(a) “Fraud is an extrinsic collateral act, which vitiates tho most solemn 

prijecedings of Courts of justice.” Duche^ft of Kingston's case^ 2 8m. 
L.C. r)<J3 (GOli, died m 21 C. G12 (617) ; Tay. Fv., 10th Ed., S. 1713, 
p. 1240 ; Best Ev., 8th Ed,, 8. 595, p. 547. S 

(b) “Lord Coke savs, it avoids all judicial acts ecclesiastical or temporal.” 

Duchess of Kingston's case, 2 Hm. L.G, 593 (GOl), Cited in 21 C. 612 
(tll7i;' Tay, Ev., lObh Ed., 8. 1713, p. L240 ; Best Ev., 8th Ed., 
S. 595, p. 547. T 

d5-A) Fraud— Definition In Contract Act. 

“ Fraud ” moans and includes any of the following acts committed by a party 
to a contract, or with his connivnnee, or by hisagont, with intent to 
docfMvo another pai'tv thereto or his agent, or to induce him to enter 
into tho contract : — 

• (1) the suRgnstion, as to a fact, of that which is not true by one who does not 
believe it to he ’true ; 

(2) the active concflilment of a fact by one having knowledge or belief of the 

fact ; 

e 

(.3) a promise made without anv intention of performing it ; 

(4) any other act fitted to deceive ; 

(5) any such act or omission as the law specially declares to l)e fraudulent. 

i^ixiilanntion . — ^lere silence as to facts likely to affect the wiffmgness of a 
per.son to enter into a contract is not fraud, unless the circumstances 
of the case ntc Mich that, regard being had to them, it Js the duty of 
the person keeping silence to speak, or unless his silence is, in itself, 
equivalent to speech. (See S. 17 of the Contract Aot), D' 
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<(6) Kind of fvAnd oontemplated by tbla seotlon. 

ifi) The fraud apoken of above must clearly be actual fraud, such that there is 
on the part of the person chargeable with it the malm ammue, the 
mala mens, putting itself in motion and acting in order to take an 
undue ad|^antage of some other person for the purpose of actuall 3 !» and 
knowingly defrauding him. Per Lord Cairns, L.J., in Patch v. Ward, 
L.R. 3 Ch. 203, cited a,nd followed in 21 0. 612 (617). Y 

(b) The fraud must be frahd which the Court can explain and dehne upon the 

face of a decree. Per Lord Cairns, L.J., Patch v. Ward, L,R. 3 Ch, 
203, cited 21 0. 612 (617). W 

(c) And a mere irregularity, or the insisting upon rights which, upon a due 

Sivcstigatiori of those rights, might bo found to be overstated, or 
overestimated, is not the kind of fraud which will authorise the Court 
to set aside a solomu decision which has assumed the form of a decree 
signed and enrolled. Per Lord Cairns, L.J., L.R. 8 Oh. 203, died in 
21 C. 612 (617). X 

^7) Perjury, if constitutes fraud. 

(а) The principle upon wlucb the.se decisions rest is, that, where a decree has 

been obtained by a fraud practised upon the other side, by which he 
was prevcnt( 3 d from placing his case before the tribunal, which wAs 
called upon to adjudicate upon it, in the way most to his advantage, 
the decree is not binding upon him, and that the decree may be set 
aside by a Court of justice in a separate suit, and nob only by an appli- 
cation made in the suit in which the decree was passed to tho Court 
by which it was passed. 21 C. 612 (619). Y 

(б) But it is not tho law that because a person, against whonj a decree has been 

passed, alleges that it is wrong and that it was obtained by the perjury 
committed by, or at the instance of the othej party, which fs of course 
fraud of tho worst kind, that he can obtain a re-hearing of the questions 
in dispute in a fresh action by merely changing tho form in which he 
places it before the Court, and alleging in his plaint that th,e first 
decree was obtained by the perjury of tho person in ^yho8e favour it 
was given. 21 C. 612 (019). Z 

(c) To so hold would be to allow defeated litigants to avoid the operation, not 
only of the law which regulates appeals, but that of that which relates 
to res judu'ata as well. 21 C. 612 (619). ^ A 

i(d) ** Whore is litigation to end if a judgment obtained in an action fought out 
adversely between two litigants sui juris and at arm’s length could be 
sot aside by a fresh action on the ground that perjury had been 
committed in thq first action or that false answers had been given to 
interrogatories, or a misleading production of documents, or of a 
machine, or of a process had been given ? There are hundreds of 
Actions tried every year in whiqh the evidence is irreconcilably con- 
flicting, and must be on one side or other wilfully and corruptly per- 
jured. An this case, if the plaintiffs had sustaiped on this appeal the 
ju4gment in their favour the present defendants, in their turn, might 
bring a fresh action to set that judgment aside on the ground of perjury 
•of the principal witness and subornation of perjury ; and so the 

3266 1X0 
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parties might go on alternately ad infinitum. Per JameSj L»J., in 
Flower v. JAoyd, L. R. 10 Ch. D. 327, cited in 21 C. 612 (618) ; also 
cited in 3 C.W.N. 670 = 26 C. 8'Jl. B 

(fl) The Court ought to pause long before it establishes a precedent which 
would or might make, in numberle.-is casesi judgments supposed to be 
final, only the commencement of a new series of actions. 21 0. 612 
(618) C 

{f) Perjuries, falsehoods, frauds when detecUjd, must be punished and punished 
severely, but in thoir desire to prev'cnt litigant parties from obtainiug 
any benefit from such toul means, the Court must not forget the evils 
which may arise from opening such now senes of litigation, amongst 
such evils not the least being that it would be f ertain to multiply 
ind'ifinitoly the mass of those very perjuries, falsehoods, and frauds. 
21 C. 612 (618). '' D 

(8) Plea of fraud, to whom available— 'English Law. 

(а) “ A plea of fraud can in gener.ii only be taken advantage of h^ any stranger 

to the judgment who is in mo way privy to the fraud and not by a 
party, since, if the latter were innoeent, he might have applied to 
vacatfC the judgment, and if guilt} , ho (ainiot escupi? Iho coiiseuncncos 
of his own wrong.” PliiM. Kv., 4th I'hl,, p. 375; Tay. Kv., S. 1713 ; 
Steph. Dig., Art. 16, cited m 2G G. 891 -3 C.W.M. 670 (684.. ' E 

(б) The lulo tint fraud can only bo jiroved hv an iniioocnt party docs not apply 

to probate ca'^i's. Birth v. JJircIi, 1902, p. 130 ; Pliip. Ev., 4th Ed., 
p. 375. See,, also, under S. 41, supia, P 

(c) Nor doo.s the rule .ippl} to divoi oo (*.ases. Donapmto v. Bonapart(\ 1892, 

p. 102 ; Phip. Ev., 4th Ed., p. 375. See. al.-^o. under S. 41, suj^ra, 0 

(d) If both parties colluded it wa^ ne\cr kiiov\n that one of them could vacate 

it, Pradhain v. Plnlli^>s, 2 Amoler 7G3, cited in 11 B. 708 (720). H 
{e) As against \ tlmd party, a judgincMit can he refused recognition on the 
ground of fraud. llV.sY v. .8/. ip, 1 s. Sen., 214, Notes to Ticifii.e' s 
casj, 1 S.L.C. 1, Cited in 11 15. 708 (720). I 

(9) Parties, how far bound by decree obtained by fraud. 

(a) It is clear that a guiltv party would not he permn.ted to defeat a judgment 
by showing tlnit in idjtauiing it he had pract.ised an imposition on the 
Couifc. 3 C.W.N. 670 (6S2) -26 G. 891 ; U B. 708 ; 3 G.W.N. 660=27 
C. 11 (23): see, also, BnmVhi v. Jietu hor, 3 Cl. and Ein. 79, cited in 
3 C.W.N. 670 = 26 O. 891; niso cited in 30 G. 369 (382) 7 C.W.N. 353 ; 
Queen v. Saddler's Co., 10 H.E.C. 404, cited in 30 C. 369 (382)-- 
7 C.W.N. 358. ■■ J 

(5) “Relief is not granted where both parties are truly in pari delicto, unless 
in eases where public policy would thereby bo promoted.” St.ory 
Eq. Juris. S. 298, cited m 11 B. 708 (718). K 

(c) Where the party seeking relief is the .sole guilty party, or where he has 
participated eiiually and deliberately in the fraud ; ^r where the agree- 
mant, which he seek.s to set aside, is founded in illegality, immorality, 
or base and unconscionable conduct on his part ; in such ijases, Courts 
of Equity will leave him to the consequences of his own iniquity ; and 
will decline to assist him to escape from the toils which he had studi- 
ously prepared to entangle others. Story Eq. Juris. S. 697, cited in 
n B. 708 (718). L 
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(d) Where a conveyance has been made without real delinquency, under a 

misconception of the law, the Courts do not set themselves to guard a 
law which was merely imagined, not really existent, and in such a 
case they decree a reconveyance. Davies v Otty^ 34 L.J.Ch. 25^A <ind 
Mnnibing^v. Gill^ L.R. 13 Eq. 485, cited in 11 B. 708 (719). If 

(e) “ Whether parties to a suit may set up fraud, has been a subject of conflict- 

ing opinion.” 27 dC. 11 (23). See, also, Bigelow on Estoppel, p. 208, 
cited in 27 C. 11 (23) = 3 G.W.N. G60. If 

(/) If a party is precluded from avoiding a decree on the ground of his own 
fraud he is precluded, not by any rule of evidence, but by the general 
p^ncMplcs of justice which prohibit a person to plead his own fraud. 
27 C. 11 (22)*-3 C.W.N. GGO. q 

(£/) But there is a material dllTerencc between the relief obtainable by a suit for 
setting aside a decree obtained by fiaiid and that whiob a party can 
have by showing as a dcfend.iut in an action in which such a decree is 
used as evidence against him that it was obtained by fraud. 27 C 
11 (23)-=.3 C.W.N. GGO. ‘ p 

(7i) It is laid down gtneraliy that a man eanijot sot up an illegal or fraudulent 
1 act ot his own, in order to avoid his own deed. 11 B. 708 (7jS) ; (May 

on b^Mud 111 crib (Conveyances, p. 432), cited in 11 B, 70S (713). Q 

ii) Thus' if A 111 order to defraud G allows B to acquire the legal owneiship of 
his property, A will not be generally aided by eipiity in undoiug his 
own act or avoiding liis own submission. 11 B 708 (713) ; see In re 
Maplcliack ; A'x ikirtc Caldecott^ Ij.K, 4 Gh. Div. 150, cited iii 11 B 
708 (713). p 

» 

{j) Where in order r-odcfo.it au execution by the judgmcnt-creditoi , a judgment- 
debtor invited hi.s landlord to distrain and sell, for mil, not really duo 
the tenant, it was lieid, could nod bo as.^isted by the Court in recover-* 
nig the money rcali>icd by the sale. Sims v. Tuffs, 6 Carr, and P. 207 
ci/(?din 11 B. 70S (713). g 

(/i) The X'arti 'ei'S crimlni'i stands on a quite diffcrenl footing from an innocent 
third party. 11 B. 708 (713). j 

(l) A protended innrigage might be sot aside at the .suit of a real \eudce, oven 

though it h,id lieon succos.sfuJIy sued on as against the original owner, 

3 B. 30, cited in 11 B. 708 (713) • ^ 

(m) In a suit by A against B, for Iclias possession of a tank, the plaintiff put 

iu a deerro based on a compromise in a previous suit between him 
and the defendant, to provo his right to khas possession. The defence 
(inter alia) was thatithe decree was a fraudulent one. Held, that under 
this section the defendant could show that the decree was obtained by 
fraud. 27 C, 11 =*3 C.W.N. 6G0 ; see, also, 26 C. 981^3 C.W.N. C70.V 


(tO) Right of party to fraud to show the real nature of transaotion. 

(a) Parties are not precluded from showing what was the real nature of the 
transaction, although it might have been entered into for the purpose 
of setting up against creditors au apparent ownership different from 
the real ownership. In many of these cases the object of a benaml 
transaction is to obtain what may be called a shield against a creditor ; 
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but notwithHtanding thisi, the parties are not precluded from showing 
that it was not intended that the property should pass by the instru- 
ment creating the benami, and, that, in truth, it still remained iu ^be 
‘ person who professed to part with it. Pe^ R. Cowh^ J, in 21 W.B. 

424, cited in 11 B. 708 (714). W 

(6) Although no doubt, it is improper that transactions of thisokind should be 
entored into for the purpose of dt^'afing creditors, yet the real nature 
of til e transaction is what is to he discovered, the real right of the 
parties. If the Courts were to hold that persons were concluded under 
such circumstances, they would he assisting in a fraud, for they would 
be giving an estate to a person when it was never intended that he 
should have it. Per R. Cotich, J., in 21 W.R. 424*, cited in 11 B. 708 
(714). • X 

\c) An act done by a party with the view of defeating a r)aim made against him 
docs not estop him from disputing afterwards tin- validity of that act. 
Per Mar/, by, in IB M.I.A. 588, cited in 11 B. 708 (716). Y 

{d) The Courts refuse to aid a violation of the Common Law rule against fraud. 
11 B 708 (715). See Kerr on Fraud, p. B07. cited in 11 B. 708 (715). Z 

{e) Although when “ a contractor deed is inadci for an illegal or immoral pur- 
pose, a defendant against whom it is sought to be enforced may,' not 
for his own sake, but, on grounds of general policy, show the turpitude 
of both himself and the piaintiff, it is otherwise when a decree has 
been obtained by the fraud and collusion of both the parties. Holman 
V, Johnson, Cowiior, 343, C B. 703, cited in 18 M. 376 (386/. A 

(/) There is a great preponderance of authority in support of tho proposition, 
that, in a casw where a voluntary ilced is made without the knowledge 
of the grantoc, when it is made for a special purpoi-o for which it waii> 
never j-aqiiircd to be made uso of, and when it has been kept in the 
hands of the grantor without ever being acted on, a Court of Kquifly 
will not relievo upon it. Cecil v. Butcher, 2 Jac. and W. 565 at 
pp. 673, 674, 578, cited in 11 B. 708 (717). B 

^11) Pevsona other than parties to the suit, how far bound decree obtained by 
fraud— Such persona classified. 

(i) Persons other than parties to a suit in which m. decree or judgment has been^ 

obtained may be divided into throe classes with reference to their 
^ position as affected by such judgment. G H. 703 (709), C 

(ii) The three clas.scs ot persons other than parties to the suit are : — 

(a) Persons who, in the language of Civil Procedure Code (X of 1877), 8. 13, 
claim under the parties to the former suit or, in the language of 
English law, juru’io.v to tho.se parties. G B. 703 i709). D 

p 

1.— Privies are, according to Coke, of three kinds : — 

Pri'ndes of blood, Privies of estate, Privies in ltt.w. Whittingham’s case, Coke’s 
Rep., Part VIII, 42-6 (Vol. IV, p. 224, od. by Thomas and Fraser), 
703 (709). ji 

i?.— In Wharton’s Law Lexicon, p. 764, there is six-fold diwA^on of priyie$. 

(i) Privies in blood ; (ii) Privies in representatinn, the exeoutor or adminis-. 
trator to his testator or intestate ; (iii) Privies in estate ; (IvJ Privies 
in respect of contracts ; (v) Privies in respect of estate and contr^t 
(vi) Privies in law. See 6 B. 703 (709). F 
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(2)) PersonB who though not claiming under the parties to the former suit wer< 
represented by them therein ; such as, persous interested in the oetah 
of a testator or intestate in relation to the executor or administrator 
6 B. 703 (709). i 

(c) Strangers, ncftheu privies to nor represented by the purtios to the forme 
^ suit. G B. 703 (710). 1 

(12) Sffgnt of fraudulent decree'on each of the above three classea of peraoBi noi 
parties to the suit. 

(ft) In the first place the judgment may be an honest one, obtained in a suii 
conducted with good faith on the part of noth plaintiff and defendant 
in such a case the previous judgment is clearly binding both on olasf 
(a) and olass (2)). Glass (c) (strangers to the former suit) will be in nc 
way affected by the judgment if it be inter partes; but if it be one i) 
mw passed by a competent Court, they will be bound by and cannol 
controvert it. 6 B. 703 (710). i 

(6) In the second place the judgment may be passed in a suit really contestec 
by the parties thereto, bub may be obtained by the fraud of one o 
thorn as against the other. There has boon a real battle, but a viotorj 
• unfairly \vf)n. In this case again class (a) and class (6), and, ai 

regards judgments revi^ class (c) arc in one and the same position 
which is that of the parties thembolves. The judgment is binding or 
them so long as it remains in force, but it may be impeached for frauc 
and set aside if the fraud is proved. G B 708 (710). J 

(c) *In the third place tho previous judgment may have been obtained by the 

fraud and collusion of both the parties to the former suit. In thit 
case there has been no battle, but a sham fight.* As between the 
parties to such a judgment it is binding. 6 B. 708 (710). H 

j 

(d) It is also binding on tho privies, except, probably, when the collusive fraud 

has been on a provision of the law enacted for the benefit of such 
persons. G B. 703 (711). I 

(e) But as regards class (6), persons represented by but not claiming through 

the parties to the former suit, and (where a judgment in rem is in 
question) class (c) strangers, 1 thinli, that any member of either class 
may, in any subsequent proceeding, whether as plaintiff or defendant, 
treat a. previous judgment so obtained by fraud or collusion as a mere 
nirllity, provided of course that he has clearly established tho fact of 
the fraud and collusion. 6 B. 70S (710). M 

(/) If both parties colluded, it was never known that one of them could vacate 
it. Prudham v. PhilUpSy 2 Ambler, 763, cited in 6 B. 703 (711). N 

{g) It is not easy to reconcile all the opinions expressed in the various cases, 
but the general principles above laid down seem to me borne out by 
the author) tio.<. See Mitford on Equity Pleadings* 5th Ed., 98 (113) ; 
1 Daniel Ohanocry Practice, 5th Ed., p. 887, cited in 6 B. 708 (711), 0 

(h) In the case of a decree being obtained by fraud, there always was power 
and there still is power in the Courts of law in this country to give 
adequate relief. Per James, in Flowr v. 6Gj. Div. 397, 

cifed in 6 B. 708 <7U). P 
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«j(i) Tho Houro of Lords have discharged its own order as having been obtained 
by suppression and misrepresentation. Huffer v. Alien ^ 2 L. B. Ex. 

16 ; Patch V. H^ard, 3 L. R. Oh. 203 ; Brooke v. Lord MoBiyn^ 2 pe. 

G. J. & S. 373 ; Tominey v. White^ 4 H,L. Ca. 313, all cited in 6 
B. 703 (711). i Q 

{j) “ Although in any qiu'stion decided by this House upon nppoal the matter 
is finally settled between the litigant parties, all the commonest 
principles of justice compel this House, as they must compel atfy other 
tribunal, to interfere to prevent its own decisions from being made the 
machinery for effecting the fraud.” Tomniey v. ^Y’hitey 4 H.L. Ca., 
313 ( 3341 , cited in 6 B. 703 (711). „ R 

(k) ” A collusive suit is not a real judgment, but somuthing obtained by fraud 
from the Court which is not binding.” Meddomruft v. Huguetiin, 

4 Moore P. C. 38(>, cited in G 13. 703 (712). S 

(/| ‘‘A sentence may be refused the respect which would otherwise be due to 
it, if it can bo shown, as it may be shown, that, the sentence was 
obtained by fraud and collusion.” Petry v. Mcddowvrvjt, 10 Beav. 122 
(137), cited in G B. 703 (712). T 

(m) In one case the Com t of appeal in Chancery held the appellant to 'be 
the lawful issue of a marriuge which had been declared to be null 
and void by the Consistory Court of the Bishop of Winchester, — 
Turner, L.J., saying, “that this sonlcnce, if obtained without fraud 
and collusion, would bind the quosbion and establish the invalidity if 
the rnarriageiwas not disputed on the part of the appellants ; but it 
was contended on thoir part that tho sentence w^as obtained by fraud 
i^nd collusion, a.nd that a sentence .so obtained could have no valid or 
binding efTr'ct. To this latter proposition I have no difficulty in 
assontin(;.” Jfarrisou v. Mayor of Soiithamiiioib^ 4 Dc. G. M. and 
G. 137, oiLid ill G B. 703 (712). U 

(/?.) If the decree has boon obtained by fraud it shall avail nothing for or against 
the parties affected by it, to the prosecution of a claim or to the defence 
■ of a right. Per Lord Brougham in The Lari of Bandon v. Beacher, 

3 Gl. and Fin. 497, cUed in G B. 703 (712). Y ^ 

{o) On li Scire Jactas against the defendant a abareholdor in a company under 
7 Wm. IV and 1 Vic. C. 75, on a judgment obtained by the plaintiff 
in a previous action against the icgistored otlicer*of tho company, tho 
Court h«'ld good a pica that “ the registered oflicer fraudulently and 
deceitfully and by connivance with the plamtifl suffered the judgment 
in order to charge the defendant.” PhilUi.son v. Earl of Egremont^ 6 Q. 

B. 587, cited in G B. 703 (713). ^cc, also, Fowler v. Rickerby^ 2 M. 
and G. 77G; Bradley v. EyrCy 11 M. and W. 450 and Bradley v. 
Uriuluirt, 11 M. and W. 460, cited in C B. 703 (713). W 

(^) ” The judgment or decree obtained by fraud upon a Court binds not such 
Court nor any other Court. ; and its nullity upon this ground, though 
it has not been set aside or reversed may be alleged in a oollateral 
proceeding.” The Queen v. Saddler's Goiv^any, 30 H. B. Ca., p. 431, 
cited in 6 B. 703 (714), See, also, Bandon v. Beacher^ 8 Ci. and Fin. 
497 ; Philltpson v. Earl of Egremont^ C Q. B. 587. X 
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(2^ There is no dispute that a stranger to a judgment against whom it is used 
as evidence, either as a judgment in rem or as a judgment relating to a 
public matter, may impeach it on the ground of fraud in any case in 
which it so used. 27 G. 11 (23) =3 C. W.N. 600. * Y 

(r) Whether an innocent party would Iw? allowed to prove in one that a judg 

" menfi agamst him in another Court was obtained by fraud is not 
equally clear, as would bo m his power to apply directly to the 
Court which pronounoed the judgment to vacate it. 27 C. 11 (27). See, 
also, Tay. Kv., S. 1713, cUei in 27 C. 11 (27) = 3 G.W.N. 660. Z 

(s) Tt is clear that by the words of the A<it, as by tho English Law, a person not 

iiTj actual party to the fraud may set up fraud ;is an answer to a decree 
either of an English or any foreign Court. Cole v. Langford^ 2 Q.B. 
36, citef in 21 M. 216 (linO). See, also, 3 C.W.N. 660-27 G. 11 ; 3 0. 
W.N..G70-2G C. 8qi. A 

(/) A decree fraudulently obtained may be challenged by a third party, who 
stands to snifcM* bv*^ iteitlinr in the same or in any rather Court. Ferinef 
V. SniLth, 2 Co. ]). 203 ; 0 > R. Part 11 1, 78a ; see Story Eq. Pig. Sescs. 
704, 426, 428 (424), ci(ed in 11 B. 708 (713). B 

(13) Fraudulent dGcree* how far binds legal representatives- 

(a) In cases of Ir.iud tlio legal repr.-scnl-ativo of a party committing the fraud 
stands in a b(3tt?r position. Mathew v. Ilanbum, 2 Vein. 187 ; but, sec,, 
Aijerst V. L.U IG Pap 281, died m 18 ;M. 378 (386). C 

{b) It Is a gonur.tl rule that a Court of Jn^'tice will not intorjiose actively in favour 
of a parfv who has been (larticeifi criminis in an illegal or fraudulent 
Iraus'iction, and tins rule ordinarily applies to persons who are privies 
in estate. 2G A. 272 (282) D 

(c) But the rule that the privy in estate cannot set aside a decree on tho ground 
of fraud is not of general application. 2G A. 272 (2B3). E 

id) There are cases which form an exception to it, such as cases in which the act 
in which the parties concur is against the principles of morality or 
public policy. In such cases the Court sees the necessity of supporting 
the public intoroht, however Mameablc the parties themselves may be. 
{Ibid), P 

(e) Cases such os marriage brocage b nids, contracts in rcr’traint of trade may 
also he given as iHu^trationH. (Ibid). G 

(/) The rule, which prevents a person who is a party to such contrivanile from 
pleading the illegality of his act, ought not to bold good as against 
persons claiming through such party if they are the parties sought to 
be defrauded. Doe Dem Williams v. Llui/d, 5 Bing. N. C., 741, cited 
in 26 A. 272 (285). » 

(</) In English Law if both parties to the suit collude, it was never known that 
one of them coijd vacate it. Prudham v. Phillips, 2 Ambler 763, cited 
ill 26 A. 272 (284). I 

Ih) JVhere by means of a fraud practised on the Court the owner of certaiA 
property caused a decree to be p.assed against himself, as defendant in 
a colluaivo suit, upholding a fictitious waqfnaniah, by which it was 
intended to tie up the property in perpetuity for the benefit of tho direct 
descendants of tho waqif, to the exclusion of hi.s collateral heirs, it was 
held on suit by such heirs to recover possession of their share by 
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2 —** Or WAS obtained by fraud •^^^{pontinuedY 

inherir.iiiice that tlio plaintitTH were not pfevented from setting up the 
plea that the previous decree had beenj obtained by fraud, by the 
fact that the person who practised such fraud was their predeodE^sof 
• in title. 26 A. 272 (26 0. 891. 27 C. 11, G IJ 708. R). j; 

(14) Bxeeutors allowing Judgment to be passed against them by collusion with the 
plaiOtlA • 

Where an executor pleads that he has no assets ultra a judgmmt which, in truth., 
was recovered against him upon an unjust or fictitious ddht. the 
plaintiff (creditor) may rely that the judgment was had and obtained 
by fraud and covin oetwccii the executor and the creditor (the plaintiff 
in the former suit) ; but he >!anii>)t tr.ivorsc the averpient that the debt 
for which the judgment was had, was a just and true debt. 2 Williams 
on Executors, 8th Ed., p. 197? ; 6 E. 70-3 (714)^ See, also, Williams v. 
Fowler t 1 Strange, 410 ; See also Williams on Executors, Vol. 2, p. 1587 
and Robinfton v. Corbett^ 1 Lutw. CG2. K 

(16) Right of an innocent party to a decree obtained by fraud in one Court ta 
impeach that decree in another Court of concurrent jurisdiction in a 
subsequent proceeding. 

(a) An innocent party to a decree obtained in one Court may impeach that 
decree in a subsequent proceeding m another Court of concurrent 
jurisdiction with the Court which pronounced thedeoree, on the ground 
that .such decree was obUined by fraud. fiC.VV^.N. 670; 26 C. 891. L> 
(5) A Court ean treat as a nnllnyy a decree of another Court of concurrent 
jurisdiction, if such decree has been obbaiuad by fraud, (ibid). M 

(c) It is clear that a guilty party would not bo permitted to defeat a. judgment 

by showing that in obtaining it bo had practised an imposition on the 
,Court. 3 C.W.N. G70 (682).-- 2G C. 891 . N 

[d) But can an innocent party who may apply directly to the Court which 

prononficod the judgment to vacate it apply to another Court to set it 
aside. The author of Taylor on Evidence suggests a doubt as to th«s** 
Tay. on Evi„ 9th Ed., p. 1138, cited m 3 C.W.N. 670 (682)=*26G. 
891. a 

( 0 ) A judgment or decree obtained by fraud upon a Court binds not such Court 
nor any other; and its nullity upon thi.s ground, though it has not 
been sot aside or reversed, may he alleged m a collateral proceeding. 

3 C.W.N. 670 (683) =>26 0. 891. P 

j (/; In applying this rule, it matters not whether the impeached judgment has 

been pronounced by au inferior tribunal or by the highest Court of 
judicature in the realm ; but in all cases alike it is competent for every 
Court, whether superior or inferior, to treat as a nullity any judgment 
which can bo clearly shown to have been obtained by manifest fraud. 
Sheddeu v. Patrick, 1 xMacq. H.L‘.C. 607, ciM in 3 C.W.N. 670(683) ; 
26 G. 891. O' 

(16) Decree obtained by fraud, setting aside of— 'High Court. 

The original side of the High Court, under cl. 12 of the Letters Patent, has 
jurisdiction to entertain a suit to set aside, on the gtouai of fraud, a 
decree passed by any other Court of concurrent jurisdiction, where 
the cause of action has arisen oither wholly, or, in case the leave of the 
Court has been first obtained, in part, within the looal limits of its 
Ordinary Original Civil Jurisdiction. 7 O.W.N. 353s 80 0. 369. {Alim 
V. Macptirrson, 1 H.L. Oas. 191a 5 Beav. 469, By B; 
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2.— ‘‘Or ivas obiatn&d by --(Concluded). 

(17) Deorctt apoii mortgage obtained by fraud and oolluiion— Liability of property!^ 
in handf of lubiequent purehaser. 

Even though mortgaged property might have been purcbaged by a person from' 
the mortgagor, subsequently to a decree obtained by the mortgagee in. 
a suit upon the mortgage, the purehascr would not be precluded from 
showing that the mortgage-decree had been obtained by fraud and- 
collusion, and tbae consequently the movi-gaged property in his hands- 
would not be liable to satisfy the decree. 12 C. 150, followed in 27 
C. 11 -=3 G.W.N. 660 (13 W.R. 167=6 B.L.U. .321, D). S. 

(18) Fraud*- Res ji^icata. 

(a) S, 13 of the Code of 1882 ( =fc3. 11 of Act V of 1908) is not exhaustive of the 

eitects of the primuplc of res judicata, but, under this section, a party 
to a proceeding is never disabled from showing that a judgment or 
order lins boon obtained by the adverse party by fraud. 19 B. 821 
(820). [6 B. 715 and 11 B. 537 (540)s T 

(b) There is no question of res judicata it the plaintill can prove that the 

decree ui the former suit was obtained by fraud and collusion. 16 M.. 
198(200). U 

(19) Fraud— Pleading. 

(а) Fraud must be distinctly alleged and as distinctly proved, and it is not 

allowable to leave fraud to be inferred from the fact.s. DaVft 
Garrett, 7 C.D. p. 489 ; cited in A#P. for (1908), p. 243, Y 

(б) “ General allegations, however strong may be tho words in which they are 

stated, are insufficient to amount to an averment of fiaud of which 
any Court ought to take notice,” allincfford v. Mutual Society^ 5 
App. Gas. p. 697, cited in A.P. for (1908)^ p. 243. W 

(c) “Any charge of fraud or misrepresentation must be pleaded with tho 

utmost particularity.” It is only fair play between man and man 
that tho plaintiff should know what is charged against him," Pec Fry^ 
J., in Redgrave v. Hina, 20 C.B, p. 6, cited in A.P. (1908), p. 258. 3L 

(d) “ In every pleading a ceri>ain amount of detail is necessary to ensure clear- 

ness, and to prevent the other party from being caken by surprise. 
Pleadings are of no use unless they define clearly the questions at issue 
between the parties ; and for this purpose each party must state his 
case with piccision.” Seethe remarks of desstd, M.B., in Thorp v. 
Holdsworth, 3 C.I>. p. 639, and of Cotton, Tj.J., in Speading v. 
Fitzpatrick, 38 C. D. pp, 413,414, cited in A. P. for (1908|, p. 241. Y 
{e) On the other hand, the issue may be obscured by too much detail. A 
party who pleads with unnecessary particularity may thereby fetter 
his hand at the tri^l. Janies v. Smith, (1891) 1 Ch. 384, cited in A.P. 
for (1908), p. 241. Z 

if I By such procedure he may lay on hirasolf an increased burden of proof. 

West V. Baxendale, 9 C.B-. 141, cited in A.P. for (1908), p. 241. A. 

(20) Fraud^^-Burden of proof. 

(a) It is an elementary principle that a person who charges another with fraud 
h. must himself prove the fraud. 21 G. 612 (621). B< 

(^) And it is very certain that the plaintiff is not relieved from this obligation 
because the defendant has hhnself told a» untrue story. (Ibid), (F 

3266 111 
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J.— '‘Or collusion . " 


(1) Collusion^Meaning. 

(a) Oolliision implios what ib called “ no batile but a sham fight,” 6 B.,703 
. (711), cited and folloiecd in *21 B. 205 (21G). D 

(5) “ It implies an agt'ccoieiit or arrangement that the position of the parties 
to the aotioii, apparently hostile, shall be friendly, that«uhe action and 
judgmetit which purport to be an attack on, shall in fact be a proteo- 
tion to, the defendant, an agreement that the reality shall be different 
from what is represented.” (Jirdlcstone v. The Brighton Aquarium 
Cuinpang^ 4 Ex. I). p. 112, cited and fulhwed in 21 B. 205 (216). E 

s(2) Fraud and collusion— Distinction. 

The distiiiction heLweeu fraud and collusion lies in this, that a party alleging 
fraud 10 the obtaining ot a decree against him is.alloging matter which 
he could not have alleged in answer to the suit, whereas, a party 
charging coiliibion is not alleging now matter. Ho is endeavouring 
to set up a ilctouce which might have been used in answer to the suit 
and that he carniot be allowed to do consistently with the principle of 
res judicata. 20 M. 3d‘i (dH8). ‘ F 

,(3) Parties, how far bound by collusive decree. 

(а) As to the parties themselves to a collusive decree, the general principle has 

^been long received, that neither of them can escape its consequences, 

' LO M. 17, oiled in 11 H. 708 (71-3). 0 

(б) A party to a oollu-ivf decree e.ninot escape its censoqueucos. Prudhamv. 

Philli^js, 2 Amb. Rep. 763, G B. 708, and 10 M. 17, cited in argument 
'll 11 B. 708 (711). H 

(c) A pliiiitiff ivlio olit;iiiis ii decree by Iraud cannot iittcrwards repudiate it 
when bo finds it prejudicial to his interests. Kerr on Fraud, 327, cited 
in argument in 11 [3. 708 (711), I 

id) Theie can be no fraud as against a colluding party. 11 B. 708 (720). J 

(c) An arraM Jomeiil in fraud of creditors is binding between the parties. Bossey 
V. \^iiidliam, 14 L.d.Q.B. p. 7 ; and Bowes v. Poster, 2 H. and N. 779, 
cited in arguuumt 11 B. 708 (711). K 

« 

(/) It is very doubtful wdiothcr, in a case in which the maxim in pari delicto 
would otherwise apply, any exception arises by reason that the illegal 
purpose has not been carried out. Kearleit v. Thompson, 24 Q.B.D, 
742 ; 2.8 C. 4Gu, cited in 20 M. 33^ (.838). L 

iV.Zf.— See aUo cabcn under ‘'Parties, how far bound by fraudulent 
decree.” 

«(4) Strangers, whether bound by collusive decree. 

Strangers, no doubt, may falsify a decree by charging collusion. PrudJiam v, 
Phillips, 2 Ambler 763, cited in 20 M. 333 (338). M 

iV.B.'-For farther cases, see under "Persons other than parties to snlti 
how far bound by decree obtained by fraud.” 
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3.— "Or cottaaioa."— (Continued). 

PE0C5EDURE TO SET ASIDE DECREE 0J5TAINED BY 
FRAUD OR COLLUSION. 

<(1) Prooedupe to set aside obtained by fraud or collusion. * 

(а) The most natural course for a party to a judgment who .seeks to impeach it 

*• for fraud, is to apply to the Court which pronounced the judgment to 
set it aside. 27 C.dl (23) ---3 O.W.N. G60 ; 13 B.tj.R. App. 11, cited 

* and fullutved in 10 C. 612 (615). N 

(б) But in addition to that course a party may also institute a suit directly to 

set aside a judgment obtained against him by fraud. 27 G. 11 (24) = 
3 O.W.N. 660. 0 

(c) He may al.so avoid its effect in any suit in which it is used as evidence, by 

showing ill that suit that it was obtained by fraud. 27 C. 11 (24) = 3 
C.W.N. 660; 24 A. 242; (26 C. 891^=3 C.W.N. 070, ir’). But see 
also 20 A. 370. P 

(d) The validity of a decree may ho challenged cither by an application for 

review or by a suit to set it aside*. 2 C.L.J bOH - 10 C.W.N. 529. Q 

'■ {e) If a decree bo obtained under such circumstances as may justily the Court 

, in considering it as a nullity, it may, in some ciises, ho got rid of by 

motion or petition. Mormon v. Morisoa^ 4 AT} . and Or. 215 (228), 
cited ill 13 B. 137 (141). R 

(/) But if the decree bo regular in itself, no error it m.iy coutiiin can be act 
right in that manner: and even if it wore obtained hy fraud, it can 
only be set aside hy a bill. Morison v. Morison, 4 ]My, and Cr. 215 
(228), cited in 13 B. 137 (J41). S 

{g) As to the time within which the party should seek his loniedy, see 13 
B.L.R. (App.). 11. T 

(2) PractloG— HVhether suit to set aside decpce necessary. 

[a) Where a subsisting judgment, order or decree, which is relevant under 
Ss. 40, 41 or 42 of tlic Hvidonee Act, is sot up by one part) to a suit 
as a bar to the claim of the other party, it w not ’necessary for the 
party agairisr, whom su«*h jndgincnl, order or decree is set up to 
bring a separate suit to have the same set aside. 24 A. 242. (26 G. 891 
-s3 C.W.N. 670 , 27 C. 11 C.W.N. 660, P ; 20 A. 370, D,) U 

(5) But it is open to such paity in the .same suit m wbioh .such judgment, 
order or decree is sought to bo used against him, to show that the 
judgment, order or decree relied upon by the other side was delivered 
bv a Court not competent to deliver it, \va.s obtained by fraud or 
collusion. 24 A. 242 ; (26 C. 891 =-3 C.W.N. 670; 27 C. 11-3 C.W.N. 
660, F ; 20 A. 379, V 

(8) Decpee on compromise out of Court — How to be set aside. 

(a) A decree on a compromise come to out of Court can be set aside in one of 
the two ways : - 

(i) 1[)y suit ; or 

(ii) by review of the judgment sought to be set aside, which is the more 

regular method. 10 C. 612 (615); (6 B.L.R. 649: 13 B.L.R. App. 11. 
and Gilbert v. Enden, L.R. 9 Ch. D. 259, i^’.) See also 2 GJjJ* 608 
= 10 0.W.N. 629; 26 0 . 891 (907)=8 O.W.N. 670 ; 6 C.W.N. 82. W 
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J .— Or collmlon.* ’-‘(Continued), 

PROCBDUliE TO SET ASIDE DECREE OBTAINED BY 
FRAUD OR COLLUSION— (C<n?,<wwed). 

• 

' (6) It is competent to a person, by way of an applioation for review of judg^ ^ 

iiicnt, to usk the Oourt to sol at>ide the decree that has been made * 
upon a compromise, on the ground that the compronj-ise was entered 
into on his behalf without his autjiority. l^er Bannerjee^ J, in 6 C.W. 
N.8-2. , X 

(4) Impeachment of decree by infant-'Procedurs. 

(a) An infant may impeiich a decree on the ground of friud or collusion by 

a bill of review. Hich^notid v. TayUur^ 1 P. and W. 734, citid in 
13 H. 137 (141). « y 

(b) lie may also impeach it by a supplemental bill in the nature of a bill of 

review, or by an original bill, which is the usual course. Chambers on 
Jurisdiction over Infants, p. 797 ; b'lower v. Itloyd, 6 Ch. Div. 297, 
cited in 13 H. 187 (142). Z 

(c) In an application for hearing, on tlie ground of a fraudulent conceaWent 

of facts, the Court held it had no jurisdiobion and that the remedy 
was by original suit to set aside the decree as obtained by fraud. See 
Jcsscl, M.R. m Flower v. Lloyd, 6 Ch. Div. 297, p. 299, ciiad in 
13 B. 137 (142). A 

(5) Fraudulent withdrawal of suit by next friend— Courses open to minor. 

(а) Whore a minor’s next friend fraudulently withdraws the suit, without 

« obtaining leave to bring a fresh suit, thereby imposing on the minor a 
statutory prohibition from bringing a fresh suit, the minor plaintiff 
inighl relieve himself from the consequences of the fraud in one of the 
three ways : — 

(i) by an application to the Court in the suit in which the withdrawal took 

place, 

(ii) by a regular suit to set aside the judgment founded upon the vvith> 

drawal, or 

(lii) by bringing a fresh suit for tho same cause, and setting up the fraud as 
* ail auswer to the statutory bar. 10 C. 857. See, also, 21 C. 605 ; 13 

B. 137 (142) ;-12 M. 603 ; 26 0. SUi = 8 C.W.N. G70. E- 

(б) The only ways in which a minor can avoid the consequences of his 

guardian’s compromise are those pointed out in 10 C. 857 (noted 
above). 12 M. 503. 0 

(c) Whether the decree sought to be set aside was obtained by fraud ox not 

a queatiou of fact, which it will be for the lower appellate Court to 
decide. 21 C. 605 ; 10 C. 357. ^ J> 

(d) If it finds that the decree was fraudulently obtained, a suit would li4 to sat 

aside the decree. But if it does not find that the decree is tninbed by 
fraud, then the suit will not be maintainable. 21 0. 605« Seoi aliso, 
IOC. 367. : E. - 
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3.— ••Or catluBlon.^'—iConoluded), 

PBOCBDURE TO SET ASIDE DECREE OBTAINED BY 
FRAUD OR COLLUSION— (Oonciitded). 

i6) Interlowtory applioatton to set aside decree obtained by fraud-When to be 

***^(o) " When the application is made after the lapse of years, it seems to mo 
' , especially desirous that the matter should not bo dealt with as an 

^ interlocufcoi-y appli<JatioD» ami decided on affidavits. ’ See Macpherson 

* on Infants, p. 430 ; cited in 13 B. 137 (142). P 

ib) This view is strongly supported by the obsorvatinnsof the Master of the Rolls 
in Pratt v. Clajj, where he is clearly of opinion that an original bill is 
the proper course, unless the application is made immediately. See 
Macpherson on Infants, p. 430. Soe als(. Simpson on Infants ; Danioirs 
Chancery Practice ; 10 O'. 357 ; Pratt Claii, cited in 13 B. 137 (141).G 


(7) nesligcnce ate ou tlie same footing, the plaintiff has the same relief 

in case of negligence as in case of fraud. 22 C. 8. H 

<81 Effect of fraudulent decree as against party until set aside by proper procedare. 

. When there is a subsisting decree in a previous amt, which, as regards the 
subject-matter of a subsequent suit, would take effect as res judicata, 
it is not open to the patty whose riglits are affected by such decree, to 
question in the subsequent Miit, the validity of such decree, though 
It might have been open to such party in a separate suit to get the 
decree set aside. 20 A. m (:173). (1:1 15. «•) But see also 24 

242 (2(3). 

,V B 1 —But it must lie noted that, m the above case, the provisions of S. 44 
of the Kvidonce Act were not brought to the notice of the learned 
Judges who decided it. 24 A. 242 (245). 

N.B. 2.— Nor is there in the report any reference to this section. 24 A. 242 (245).K 


Opiniona of third persona, when relevant. 

46 Wh«n th« Court has to form an opinion upon a point of 
Opinions of ex- law 2, or of science » or art or as to identi ty 

pertci. handwriting 5 or finger impressions the opi- 

nions upon that point of persons specially skilled in such foreign law, 
science or art, or in questions as to identity of liandwnting or finger 
impressions are relevant facts. Such persons are called expens. 

Iliuatraiions. 


■M IPhe question is, whether tho death of A was caused by poison. 

Tte opinions of experts as to the symptoms produced by the poison by which 


A ifi 


supposed to have died, are relevant. 

m fhe question is. whether A, at the tim» of doing a oertain act, was. by reason of 
UMWl T iA noi. . of mind, incapable of knowing the nature of the act. or that he was doing 

iMhvt was either wrong or contirary to law. ^ a . 4 

The opinions of experts upon the question whether t1>e symptoms exhibited by X 
ComiBCUiy show unsoundnes. of Hiind, and whether such 

m^ei^rsone incapable of knowing the nature of tlie acts wh^ they do. or of know- 
lug thAt What tbey dp is either wrong or contrary to laiw, are releyfwt. 
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(c) Tbo question is, wbethor a certain docui^ont was written by A. Another doou* 
mont is produced which is proved or admitted to have been written by A, 

The opinions of experts on the question whether the two documents were written 
by the same person or by different persons are relevant. 

f 

(Noteau ^ 

i.—** Opinions of experts.** 

(1) Heading to the section “Opinions of third persons '’ 

“The heading to this section speaks of ‘ third persons.’ lam not fture who 
are the other two.” Mark Ev., p. 40. L 

(2) Scope and explanation of Ss. 45 to 50. 

“ The opinion of a competent person is alw^iys relevant, afid would be admis- 
sible under Ss. 7 and 11. But, as in the case of ‘ hearsay,* there is an 
unexpressed rule forbidding Its admission. The rule may be stated aa 
follows. — 

No one o.illed as a witne-.s is allowed to express an opinion that a fact which is 
being inquired into exists . lie can only give an account of his own 
sensations with regard to it. 

There is not the doubt that this rule, though it nowhere appears in tho 
Act, exists in India, and 45 — 50 arc exceptions to it.’* Mark 

Ev., p. 10. M 

(3) Oeneral rule as to exclusion of opinion evidence. 

(а) As a general rule opinion evidence is not admissible in proof of material 

facts. The ground this exclusion is sometiincs stilted to be that 
sucli nvidoiice partakes of n.iture of lioarsay. Per Parke, B. in 
WriqJii V. Talhmn, 7 A. and E. 385-t) : J^hip. hiV., 4th Ed , p. 363 ; 

, WigiJi. Ev., 05 Ikl , S. 11)10, p. 2553 ; Ros. Or. Ev.. I3th Ed., p. 121. N 

(б) Another giound on wlindi siith eNidoncc is rejected is that opinions, ” in so 

far as"lbcv may be lounWed uu no ovideuce, or illegal evidence, are 
vvoitliless, and in so kir .vs they may be fomidcd on legal evidence, 
tend 10 usurp the fiuictitnis of the tribunal whose province alone it is 
to draw cniclu-ious of law or fact.” Best Ev., S. 511; Powell, 7th Ed,, 
p. 1)1 ; Pliip. Ev., 4lb Ed., p. 353. 0 

(c) The principle on which opinion evidence i.s generally excluded is simply 

that .Midi evidence is superfluous. ” The true principle of exclu- 
sion of -,ucb ovidonoo is not one of lestinmnial qualifications, but is one 
< of auxiliary policy.” Wigm. Ev., 05 Ed., S. 1918, p. 2549. P 

(d) “ It is opinion which, if rightly formed, could only be drawn from the 

same premises from which the Court and the jury were to determine 
the cause ; and therefore it is improper and irrelevant in the mouth of 
a witness.” Per Mansfield, L.G.J.* in Carler v. Boehmy 3 Burr. (1906), 
1918 ; Wigni. ]']v., 05 Ed., S. 1918, p. 2550. Q 

(fl) “ It is an elomcMitary rule that, where tlie Court or jury can make their own 
deductions, they shall not be made by those testifying. In all cases, 
therefore, whore it is possible to inform the jury fully enough to enable 
' them to dispense with the op-iiiions or deductions of witnesses from 

things noticed by themselves or described by others, such opinion$ pc 
deductions should not usually be received.” Per Campbell, J., in Javans 
V. PeoplCy 12 Mich. 36 ; Wigm. Ev„ 05 Ed., S. 1918, p. 2661, . R 
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i.—** Opinions of experts.**— [Cmtinued). 

{/) '* It is a general rule that a witness cannot be allowed to express an opinion 
upon the exact question which the jurj' are required to decide.” Per 
Elliot, J., in yosl v. Conroy, 92 Ind. 471 ; Wigm. Ev., 05 Ed,, 
S. 1921, p. 2550, S 

(g) “ Tho witness is not t.o substitute his opinion for that of the jury.’’ PhiUipS 
V. Kingfield, 19 Me. 379 ; Wigm. Ev., 05 Ed., S. 1921, p. 2650. T 

(/i) “ The use of witnesses being to inform the tribunal respecting facts, their 
opinions are not i a genet al rocei viable as evidence. Tf ihe opinions 
offered by expcits are fo\. tided on no evidence, or on illegal evidence, 
they ought not to bo listened to ; if founded on legal evidence, that 
evidence ought to bo laid before the jury, whom the law presumes to 
be at least as capable as the witnesses ol drawing from them any 
inferenees that justice may require.” Peake Ev., 5th Ed., P35 , Ph, and 
Am, Ev. 899 ; 1 Phill. Ev., 10th Ed., 520; 1 Greunl. Ev., 7th ICd,, 
S. 440 ; 3 Purr. 1918 : 5 P. and Ad. 840 (847), Ifeinec, ad., Pand. pars. 4, 
S. 144 ; Best Ev., 9th Ed., S. 511, p. 420. U 

(i) “It is tu) satisfaction for a witness to say that ho thinhs or permadeth him- 

self, and this for two reasons. First, hocauso the Judge is to give an 
absolute sentence, and for this ought to have a more sure ground than 
lhluld)U). Secondly, the witness cannot be sued lor perjury.” Dyer, 
53 b.pl. 11, in Marg. Ed. 1C>88 , P>csl Ev., 0th Ed., S. 511, p. 420. But 
see also /*. v. Pedley, 1 J^ea. (b C. 3*25 ; Folhes v. Chadd. 3 Doug, 157 , 
Miller's case, 3 Wills. 427 ; Tay. Ev.. 10th Ed., S. MIC, p. 1021. Y 

(j) “ When it IS said that, opinion rvideuec is geiirrally excluded what is meant 

is that a witness is not pormitt<!d to substitute his judgnieiit for that 
of the Judge on f.i. -ts reported by himself or by another witness.” Cun. 
Ev., 11th Ed., p. 122 W 

(4) This section embodies an exception to the above rule. 

(а) This section is an exception to tho rule as regards the exclusion of opinion 

evideiiee. That rule, being based on the presumption that the tribunal 
is at least as capable of forming a judgment on the. facts as the 
witness, it follows that when there are circumstances that rebut such 
a proMimption, the rule naturally gives way. Thus, “ the opinion of 
witnesses po.sscshing peculiar skill is idmissihle whenever ihe subject- 
matter of the inquiry is such that inexperienced persons are unlikely 
to prove capable foiinin'i a correct judgment upon it without such 
assi'itaDCo ; in other wouls, when it so f.ir p:ir hikes of the nature of a 
science as to require a oour.4c of previous habit or study, in o"der to 
the attainineiit of a knowledge of it.” Eo. Tiitt. 70 h. ; Co. Litfc. 25 a ; 

4 Co. 29 a ; Broom’s IMaxims, 0th Ed., 825 ; per Loul FUenborough, 
Beckwith V. Sudebotham, 1 Camp. 110; 10 R.R. 502 ; Fenwick v. Bell, 

1 C. and K. 313 ; Be«t Plv., 9th Ed., S. 513, p. 428 : Mark Ev., p, 40 ; 
Tay. Ev., lutb Ed., S. 1418, p. 10*24. X 

(б) “On some particular subjects, positive ,i.nd direct testimony is often 

unattainable. In such case.s, a witness is allowed to testify as to his 
belief or opinion, or even to draw inferences respecting the fact in 
' question from other facts whicli,are within his personal knowledge,” 
R. V. Pedley, 1 Eea. 0. C. 325 ; MilleFs case, 1772-3, 8 Wile. 427 ; 
Folkes V. Chaddy 3 Doug, 157 ; Tay. Ev., 10th Ed., S. 1416, p. 1021 ; 
Mark. Ev., p. 40; Bos. Cr. Ev., I3th Ed., p. 121. Y 
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*{6) Soeond exception to the rule about ezoiasion of opinion evidence. 

(а) Evidence of opinion is also recognised as proper, on the same ground of 

necessity, in cases where language is not adapted to convoy those 
circumstances on which the judgment must be formed.’* Per Johnson. 
J., in ClarJc v. Baird, 9 N.Y. Ifl6 ; Wigm. Ev., 05 Ed., S. 1924. 
p. 3560. ' 2 

(б) “Many cases exist in which it is impossible, by any description, however 

graphic, to explain things, so as to enable any one, but the witness 
himself, to see, or comprehend, them as they would have hpen seen 
or oomprohendod, could the jury have occupied his position of observa- 
tion.” Per Campbell, J. in Kvana v. People, 12 Mich. 35 ; Wigm. Bv., 
05 Ed., S. 1924, p. 2560. A 

•(c) “The subject matter to which the testimony relates cannot be reproduced 
or described to the jury precisely as it appeared to the witness at the 
time.” Per Endicott, .7. in Coin. v. fiturlivant, 117 Mass, 12*2; Wigm. 
7->., 05 Ed., S. 1924, p. 2560. B 

(d) Opinion evidence may be admitted where the facts are of such a character as 
to be “ incapable of being presented with their proper force to any one 
but the observer himself, so as to enable the triers to draw a correct or 
intelligent conclusion from them without the aid of the judgment or 
opinion of tho witness who has bad the benefit of personal observation.” 
Per Peck, J. in V. Sharon^ 45 Vt. 481; Wigm. Ev., 05 Ed., 
S. 1924, p. 2660. C 

, (c) “ Whenever the facts from which a witness received an impression are too 

oviinoscont in thoir nature to be recollected, or arc too complicated to 
be separated and distinctly narrated, his impressions from these facts 
become evidence.” Per (Jibson, J. Jii Cornel V. Green, 10 8. and R. 16 
Wigm. Ev., 05 Ed.. S. 1924, p. 2560. D 

See also under “Opinions of unscientific witnesses, wiien attd haw 
recejivable,” in/ra. 

*(6) English and Indian Law— Diffepenoe— Questions of sanity. 

“ Tho opinion of experts only is admissible under the section as to questions of 
sanity. It is otherwise in England, at least in the Probate C^urt, 
whore witnesses to a will may give their opinion as to the sanity of the 
testator.” Tay. Ev., 10th Ed., S. 1416, p. 1022 ; Wigm. Ev., 06 Ed., 
S. 1036, p. 2570. B 

•C7) Expert, who is. 

(а) A person who had studied finger impressions for five months in a 

training school and 13 months in the Office of the Inspector-General 
of Police and who had examined two or three lakhs of impressions and 
had himself taken thousands of impressions may be deemed an expert 
in comparing finger impressions. 9 C.W.N. 5^ ^528) = 32 C. 7j{l0«2 
Cr. L.J. 2.59. * , F 

(б) “ All persons, I think, who practise a business or profession which requires 

them to possess a certain knowledge of the matter in' hand ^are experts, 
so far as expertness is required.” Per Maule, J. in Vander Boneht 
V, Thellwson, 8 C.B. 112. ^ Q 

(c) “ Though the expert must be * skilled,’ by special study or experience, the 
fact that he has not acquired his knowledge professionally goes merely 
to the weight and not the admissibility of the evidence,” R. v. SUverUfC^ff; 
2 Q-B. 766 ; Phip. Ev., 4th p. 856. 
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{^) As to who aro competent to testify on points of fureiga law, see notes undec 
2^—** Point ot foreign iaw/^ infra, I 

(e) As to who can testify on medical matters, see notes under 3,-—**Sciencfi/* 
infra* • J 

(/) Aa*to who are competent to testify about handwritinf,^ see otca under 

S. — ** identity of handwriting, * * infra. K 

(8) Who ii expert— Duty of Judge to decide. 

{a) Tt is the duty of the Judge to decide whether the skill of any person in the 
matter on which evidence of his opinion is offered is sufficient to entitle 
hifti to bo considered as n export. Bristow v. Segueville, G Ex. 276 ; 
Rowley v. L. and N.W. Uatltvay, L.R. 8 Ex. 221 ; In the goods of 
Bennelli, Jj.R. 1 P,D. 69 ; In the goods of Dunt Ali Khan, L.R. 6 
P.D. 0 ; Steph. Dig,, Art. 49, p. Gl. L 

(6) This, however, is subject to the opinion of the appellate Court. (Ibid). M 

^9) Expert evidence - Conditions of admissibility. 

(а) *‘It is not sufficient to warrant the introduction of expert evidence that the 

witness may know more of the subject of inquiry and may better com- 
prehend and appreciate it than the jury.” Per Earl, J, in Ferguson v. 
Hubbell 97 N.Y. 613 ; Wigm. Ev., 06 Ed., S. 1922, p. 2558. N 

(б) “ But to warrant its introduction the subject of the inquiry must be one 

relating to some trade, profession, science or art in which persons 
instructed therein by study or experience may bo supposed to have 
more skill and knowledge than jurors of average inl^eMigence may be 
presumed goinTally to have.” Per Earl, J., in Ferguso^i v. Hubbell, 
97 N.Y. 513 ; Wigm. Ev.. 06 Ed., S. 1922, p. iSdS. 0 

<10) Opinion evidence— Its nature and scope. 

H (a) “ Opinions like other testimony are competent in the class of cases in 
which they are the best evidence, as when a more description without 
opinion would geuerally convey a very imperfect ides of the force, 
meaning, and inherent evidence of the things described.” Per Doe, 
J. in State v. Ptte, 49 N.H. 423 ; Wigm. Ev., 05 E.d., S. 1928, 
p. 25G2 ; see also 1 B.H.O. (O.O.J.), 148 (155). ^ p 

'(6) “ Like other testimony, opinions are incompetent in the class of cases in 
which they are not the be.st evidence, as when they are founded on 
hearsay or on evidence from which the jury can form an opinion as 
well as the witness.”^ (Ibid), Q 

»(c) “ The testimony of experts is of course not confined to opinion evidence ; 

they may, and frequently do, to.stify to matters of fact as well.” 
Phip. Ev., 4th Ed., p. 360. R 

tt(d) “The Courtis bound to defer to the opinion of what are called skilled 
witnesses upon a point where skill and experience alone render a person 
competent to judge.” Wilson v, Townsend, 3 Law Times, N.S. 352 ; 

6 Jur, N. S. 1109 ; 1 Drew, and Sm. 324, citedm 1 B.H.C. (O.O.J.), 
146 (155). 8 

8266 llji 
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(11) Expert evJdenoe—OrdinapX evidence-- Differenoe. 

The value of what may be called ordinary ot iiou-expe^t oral evidence mainly 
rests on the credibility of the witness— bis inclination and capacity lot 
telling the truth* ; the value of expert evidence rests on the skill of the* 
witness— the extent of his competency f of forming a reliable opinion. 
3 N.L.R. 1 (13). ^ T 

(12) ImpoBsIbllity of wholly excluding opinions. 

(а) “ It is impossible to prevent witnesses from having opinions or frame 

questions and restrain answers so as to leave no inference as to what 
such opinions are. Whatever facts a witness states, under any form 
of interrogatory, are stated because he has for];»ied an opinion in 
advaooe that they support one side or the other and prove sanity or 
insanity. The diliieulty is imhorent.” Per Colt, J. in 127 Mass. 423 ; 
Wigm. Ev., 06 Ed.. S. 19.34, p. 2569. U 

{b) ** In one sense, all oral testimony as to things perceived by the senses is an 
expression of opinion, a statement of the impression made on the senses 
by the thing perceived ; and when a witness does not qualify the 
statement of the fact by saying that he is stating his opinion about it, 
it is only because he feels very sure of his opinion.” Cuii. Ev.. llth 
Bd., p. 122. " V 

(c) “Thus where a witness says ‘ I saw A coming along; he was drunk ; 

he was a quarter of a mile oil; there were over a hundred 
people there.’ It really moans, ‘ I saw a person coming along as to 
whom the impression created on my senses was that it was A ; his 
appearance and demeanour were those of a drunken person ; the 
distance was iu my opinion a quarter of a mile ; I estimate the crowd 
^at over hundred.” Cun. Ev,, llth Ed., p, 122. W 

(d) “ Such evidence ,is none the less admissible for what it is worth although 

the Witness, feeling some hesitation about the correctness of the 
impression produced on him, qualifies his statement by using such 
words as ‘ to the best o/w?/ belief or by refusing to pledge his 
Cun. Ev,, llth Ed., p. 122. jL 

w ** When wo say that w’c are of opinion that so and so is the case, wo mean 
that, having exorcised our judgment, wo have come to this conclusion; 
and it is true, as has been observed, that the simplest sensations 
^ involve some judgments. Strictly, therefore, a witness not examined 

as an expert, bilt simply relating facts which have occurred, should 
only state the exact sensations which ho felt.” Mark Ev.. p. 41. Y 

(IS) Babjeotfl on which expert testimony can be admitted. 

(n) The subjects to which this kind of e\lidence is applioable are not oonfined 
to classes and specified professions. It is applicable wherever peculiar 
skill and judgment, applied to a peculiar subject, are required to explain 
results or to trace them to their causes.” Per Bigot, C.B., in M*Fadd^ 
V. Murdock, 1 Tr. Rep. 0,L. 211 (218) : Wigm. Ev., 06 |3d., 8. 1923, 
p. 2569. Z 

(б) “The true test of the admissibility of such testimony is not whether the 

subject-matter is common or unoommon, or whether many persons or 
few have some knowledge of the matter, but it is whether the witnesses 
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offered as experts faa^e any paoaliar knowledge or experience notr 
common to the world, which renders their opinions founded on such 
knowledge or experience any aid to the Court or jury in determining 
the questions at issue.** Per Loomis, J, in Taylor v. Monroe, 48 Goifn. 
44 Wigm.'Ev., OS Bd., S. 1923, p. 25S9. A 

(c) ** Tb^ subject must be one peculiar and exceptional, concerning which some- 
explanation, such a# peculiar knowledge alone can afford, is required 
in order to render it intelligible to the comprehension and understand- 
ing of ordinary men.*’ Per Foster, J., in Kllimjwood v. Bragg, 52 N, 
H. 489 ; Wigm. Ev., 05 Ed., S. 19*23, p. *2569 ; see also 1 B.H.C. (O.C. 
J.),^148 (156). B. 

(14) VaIuo of expert evidence. 

Evidence of an expert should be approached with considerable care and 
caution' specially where much depends upon such evidence. 1 C.L.J- 
385 (3H7) ; d M H.O. 85 (88). C 

[b) Expert evidence is generally not considered as high value, the reasons 

being : — 

(i) That the expert is, though unwittingly, biased in favour of the side 

* which calls him. 

(ii) That there is a tendency in experts to regard harmless facts as con- 

firmation of preconceived opinions.” 

(iii) That ovidenoe supporting or opposing given theories can often be multi- 

pli 'd at will. See Per Lord Campbell, in Tracy Peerage, 10 C. and 
P. I'Jl , Tay, FiV., Ss. 58, G8 ; Phip. Ev., 4th Ed., p. .357 ; see also 
1 C.L.J. 385 (387); 6 M.H.C. 85 (88) ; Best. Ev., 9th Ed., S. 514, 
p. 430. D- 

(c) “ There is no ovidonco the value of which varies so immensely as the evi- 

dence of exports, and respecting which it is so difficult to lay down any 
rules bof ii’oh ind.'* Bast Ev., 9th Ed , S. 514, pp. 429, 430. E 

^ (d) “The most honest man manages to see what he thinks that ho shall see,” 

Per Ilalloway, C.J., in 6 M.ll.C. 85 (88). p 

(fl) As to the value of export evidence, the Court made tho following obaerva. 
tion ; — 

“ What claims this witness Rafiudin had to the character of an expert, do^ not 
appear. No question appears to have been asked on that subject, 

though without it his testimony was not properly admissible He 

ooinmits himself to nothing whereby, should it be disproved, he would 
expose himself to punishment for false evidence. There is, indeed, no 
reason at all for suspecting him to be a dishonest witness. His 
qualified statements indicate voracity. But if such extremely loose 
and feeble evidence could be accepted as proving documents, it would 
be forthcoming in abundance whenever any purpose was to be served 
j by its production. Tho law requires that there should at least be a 
profession of special qualifications on the part of a person who thus 
lying forward to depose to matters lying beyond common knowledge^ 
though he need not in every case be strictly a professional expert/*, jfi 
B. 89 (ZOl) ; Rowley v. hondon and North Western Bailteay Company, 

, ti.E. 8 Ex. 221, oited in 11 B. 89 (101). 0 
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(/) “ It would not be easy to overrate the value of the evidence given in 

many diilicult and delicate enquiries, not only by medical men and 

physiologists, but learned and experienced persons in various branches 
' of science, art and trade.” Best Ev., 9th Ed., S. 514, p. 430, H 

(p) “ Every allowance must be made for the natural bias which witnesses 

usually feel in favour of causes in which they are qiigaged.” Best 

Ev., 9th Ed., S. 514, p. 430 ; sec a^so 0 M.H.C. 85 (88). I 

(h) “ Witnesses of this description are apt to presume largely on the ignorance 
of their hearers with respect to the subject of examination, and little 
dread prosecution for perjury, —an offence of which it is extremely 
difTicult, indeed, almost impossible, to convict person who only 
swears to his belief, particularly when that belief relates to scientific 
matters.” Best Ev., 0th Ed.i S. 514, p. 430 ; but see Folkes v. Chaddy 
„ n Doug. 157; R. \. PedleHy 1 Lea. O.C. 3‘25 ; Tay. Ev., 10th Ed., 
S. 1416, p. 1021 ; 11 B. 89 at p. 101. J 

{%) “ On the other hand, however, mistake.s have occasionally arisen from not 
attaching sufticient weight to scientific testimony. This arises chiefly 
where the knowledge of the tribunal and society in general arc very 
much in arimr of the scientific knowledge pf the witness.” Best Ev., 
9th Ed., S. 5M, p. 430. . K 

(j) “ One remarkable instance is cited by a modern author on the law of evidence. 

In the infancy of travelling by steam on land, a civil engineer of high 
reputation having deposed before a Parliamentary Committee that 
steam carriages might very possibly be expected to travel on rail roads 
at the rate of ton miles an hour, the interrogating counsel con- 
temptuously bid him stand down, for he should ask him no more 
« questions, and the weight of the evidence he had previously giveu was 
much impaire'l.” Grcsl. Ev., in Eq. 309; BestEv., 9th Ed,, S. 614, 
p. 43h. L 

(k) “Stephenson’s evidence, before tbs committee on the Liverpool and 

Manchester Kailway Bill, was received with equal incredulity.” See 
Smile’s Ijife of Stephenson, in luc ; Best Ev., 9th Ed., S. 514, p. 431. M 

(l) “ An expert is not like an ordinary witness, who hope.s to get his expenses, 

but ho is employed and paid in the sense of gain, being employed by 
persons who called him. Undoubtedly there is a natural bias to do 
something serviceable for those who employ him and adequately 
remunerate him.” Per Jessel, M.R. in Abin<jer v, AshtoUy L.R., 17 
Eq. 373 (374)'; 29 C. 32=6 C.W.N. 495 (501). N 

(m) In the case of an expert witness there exists a tendency to support the 

view which is favourable to the side which employs them so that it is 
difficult to got from them an independent opinion. 29 C. 32=6 
C.W.N. 495 (501). 0 

^15) Yaltto of expert evidence— Praotioe*- Judge and Jury. 

(а) ‘*The weight due to expert evidence, as well as to every other kind of 

evidence, is to be determined by the tribunal.” Best Ev., 9th Ed., 
S.*514, p. 429 ; Mark Ev., p. 41. ^ P 

(б) ** And the greatest care is always taken to narrow down the opinion to the 

question on which the expert has had special experience. On any 
other question he cannot give an opinion, but only state what be saw 
or heard.” Mark Ev., p. 41. Q 
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(^c) And it is the duty of tho Judge to call the attention of the jury to the fact 
. that such evidence should be received with caution. 1 C.L.J. 385 

. (387). R 

(d) “ Where the ju|y accept the more untested opinion of experts in prefel^noe 
to direct and positive testimony as to facta, a new trial may be grant- 
• ed.” Foijnton v. P., 37 Ir. L.T.R. 54 ; Aitkin v, McMeckanf (1895) 
A.G. 310 ; Phip. 4th Ed., p. 357. R 

*(e) As it is impossible to measure a j)riori the integrity of any witness, and 
equally so to determine the amount of skill which a person following 
a particular science, art, or trade may possess, the tribunal is under 
tile necessity of listening to all such persons when they present 
themselves as witnesses.” Boat Ed., 9th Ed., S. 614, p. 430. T 

(16) Evils of opinion evidence. 

(a) “The possible evils of admitting opinion evidence are that such evidence - 

lends itself towards ; — 

(i) “ waste ot time by marshalling an interminable multitude of opinions.” 

(ii) and as a necessary ooiibequcncc of the former, “ a confusion of the real 
issues in the case.” 

(iii) “and the possibility of forcing a verdict by mere preponderance of 
numbers and mfiuontial names.” Wigm. Ev., 05 Ed., S. 1929, 
p, 25(34. U 

(b) “ An example of this possibility for evils appears in tho Ereuch trial of 

Captain Dreyfus and Zola, where tho opinions of eminent generals 
were invoked to overwhelm the tribunal.” Wigm. Ev., 05 Ed., S. 1929, 
p. 2504. , y 

(16-A) Matters affecting the credit of the expert. ^ 

The following may bo elicited in cross-oxami nation as affecting the credit of 
the expert’s testimony : — 

(i) The state of tho export’s mind showing that he was not in a fit state ta 
form a proper opinion, 

(li) The state of his health alTeotiiig him similarly, 

(iii) His interest in the cause, 

(iv) Corruption, 

(v) His having expressed an opposite opinion at other times, etc. ^Uoch v. 

liuyal Kcchange Assur., 13 C^.B. 292 ; Phip. Ev., 4th Ed., p. 357. W 

(17) Expert— Liability for perjury. 

“A man who swear.s positively to a belief or a fact which he knows to be untrue, 
is liable to bo convicted of perjury.” li. v. Pedley, 1 Lea. C.C. 326 ; 
FoU'fis V. Chadd, 3 Doug. 167 ; Miller's case^ 3 Wils. 427 ; Tay. Ev., 
10th Ed.. S. 1416, p. 1021, But see Dyer, 63 b. pi. 11 ; Best Ev., 9th 
Ed., S. 511, p 426 ; 11 B. 89 (101). X 

(18) Expert evidencei on what materials to be based. 

(a) “ An expert may give his opinions ; — 

(1) upon facts proved either by himself ; 

(2) facts proved by other witnesses in his hearing at the trial ; T 
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(3) or opon hypothesis based upon evidenoe.” Phip. Ev., 4th Ed., p, 861 ; see 
also JB. V. Wrightf R, and R. 456 ; B. v. Searle, 1 M, and Rob. 76 ; 
Tay. Ev., 10th' Ed., S. 1421, p. 1026 ; Roe. Cr. Ev., 13th Ed., p,i23 ; 

9 C. 455 (46i; -11 G.L.R. 569. Z 

r 

(6) ** But the opinion of the expert is not admissible upon materials \vbich are 
not before the jury, or which have been merely repocted to him by 
hearsay.” R. v. Staunton, Times, Sept. 26, 1877 ; Wills, Giro. Ev., 15th 
Ed., pp. 140-141 ; Tidy’s Legal Medicine, 8, 17, 25 ; Gardner^^PeeragSt 
Lo Merchant, 85-90; Wright v. Tatham, 5 C. and F. 670, 690; Phip. 
Ev , 4tb Ed , p. 361. A 

(c) ** Opinions as to facts staled out of Court, or hypotheti(.al questions having 

no foundation in the evidence, have been excluded from 'evidence.” 
Groenloaf, 14th Ed., S, 440, ‘note (5) to p. 631 ; Chamberlayne’s Best, 
note If) to S. 511 ; Phip. Ev., 4bh Ed., p. 361. B 

(d) ” Expert evidence is admissible, not only where such evidence rests on the 

personal observation of the expert himself, and on facts within his 
own knowledge, but even where such evidence is merely founded on the 
case as proved by other witnesses at the trial.” H. v. Wright, R. and R. 
456; R. v. Searle, I M. and Rob. 75; Fenufick v. Dell, 1 C. and K. 
312 ; Beckwith v. Sydebotham, 1 Camp. 117 ; Collett v. Collett, 1 Curt. 
687; Tay. Ev., 10th Ed., S. 1421, p. 1026 ; Ros. Or. Ev., 13th Ed., 
p. 122. C 

(19) Opinion evidence— Form of question. 

(<i) The general rule as to export evidence is that the questions must be put to 
the witness hypothetically put in this way “ Assuming that 

« such and such facts to be true, what is your opinion on the matter? ’* 

9 C, 455 (461) -11 G.L.R. 569. D 

(b) The form of qjiestion to be put to a medical witness is this “ Assuming 

an injury of such and such a kind to have been inflicted, what is your 
opinion as to the nature of the weapon by which it was possibly or 
probably inflicted ? ” 9 G. 455 (461)— 11 G.L.R. 609. E 

(c) The facts thus hypothetically stated to the witness would be the facts which 

the evidence of the other witnesses in the case attempted to prove, 
and as to which it would oe for the jury to find whether they had been, 
proved or not. 9 I'. 455 (461) - 11 G.L.R. 569. P 

• (d) “It is settled law that an expert may nob be asked purely speculative 
hypothetical questions having no foundation in the evidence (i.e*) 
before the expert witness is entitled to give evidence on the hypothesis, 
a bulhcient foundation for it must be laid by due evidence aliunde of 
the facts assumed.” Storey v. Union Bank, 34 Ala. 687 ; Bueh v. Long 
Island ft. Co., 10 N.Y . App. Div. 535, cited in 10 Bom. L.R. 907 
(913). 0 

(e) A question which requires the witness to draw a conclusion of fact should be . 

excluded. Rogers’ Expert Testimony, 60— 64 ; A. A. and W, Ev., 4th 
Ed., p. 807. ‘ H 

(/) ** A question should not be so framed as to permit the witness to roam 
through the evidence for himself, and gather the facts ait he tmy 
uonsider them to be proved and then state its oonolusious ooncerning 
them.” Dole v, MorrU, 17 N.Y. Sup. Ct. 208. . ^ 
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igf Although ou questions of professional skill an expert voMj state tif 
general form what would be the proper course to pursue hnder the 
circumstances proved, yet he may not be asked what his own conduct 
would have been under such circumstances.** Sills v, Brot$n^^9Q* 
and P. 6dl (604) ; Chapman v.Walton^ 10 Bing. 57; Rich v. Picrpoini, 
3 P. and P. 35; Collier v. Sitripson^ 5 C. and P. 78; Brethon v. Longman^ 
2 Stark. 258; Hatch v. Letois, 2 P. and F. 467 (475) ; Ramadge v. Ryaiti 
9 Bing. 333 ; Pbip. Ev., 4th Ed., p. 361. J 

jy.is . — For further oases see under Limitations of expert evidence,** tn/rn. 

(20) Hypothetical question, what is a. 

*' A hypoihetical question is a question which assumes as a hypothesis, the 
truth of the facts given in evidence by a particular party and embraced 
in the question. Suclf a question may be asked either simply as to 
facta given in evidence or as to relevant hypothesis arising on these 
facts, i.e-, facts given in evidence.’* Rogers’ P*xpert Testimony, 
64 68 ; A. A. and W. Ev., 4th Ed., p. 306. K 

(21) Proper form of hypothetical question. 

The is this : — “If certain facts assumed by the question to be established 

should be found true by the jury wbat would be your opinion upon the 
facts thus found true, as to, Ac.” Per Shaw, C.J,, in Woodbury v. 
Obear^ 7 Oray, 467. L 

{22) Example of an hypothetical question. 

The following is an example of a hypothetical question which was propounded 
by the defence to the experts in the trial of Guibeau charged with 
shooting President Garfield {cited in Rogers’ Expert Testimony, 78) : 

“ Assuming it to bo a fact that there was a strong hereditary taint of 
insanity in the blood of the prisoner at the bar ; alscf that at or about 
the age of thirty-four years bis own mind was so inuch deranged that 
he was a tit subject to be sont to an insanS asylum ; also that at 
different times after that date during the next succeeding five years, he 
manifested such decided symptoms of insanity, without simulation, 
that many different persons conversing with him and observing his 
conduct, believed him to be iiisaue ; also that in or about the month of 
June 1881, at or about the expiration of said term of five years, he 
became demented by the idea that he was inspired of God to remove 
by death the President of the United States ; also that he aotod ou 
what he believed to bo such inspiration ; and, as bo believed, be in 
accordance with the Divine Will in the preparation for and in the 
accomplishment of such a purpose ; also that he committed the act 
of shooting the President under what ho believed to bo a Divin*' 
Ooxnmand which he was not at liberty to disobey, and which behc f 
made out a conviction, which controlled his conscience, and over- 
powered bis will, as to that act, so that he could not resist the mental 
pressure upon him ; also that immediately after the shooting, he 
appeared oalm and as if relieved by the performance of a great duty ; 
also that there was no other adequate motive for the act than the con- 
viction that he was executing the Divine Will for the good of his 
country — assuming all of these propositions to be true, state whether, 
in your opinion, the prisoner was sane or insane at the time of 
shooting I^sident Garfield.*’ Lawson's Expert Ev., Rule 42, p. 221 ; 

A. A. and W. Ev.. 4th Ed., p, 806. II 
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" Opinions of experts .*' — (Continued). 

(23) How far an expert may be asked the very question which the Jury have to 
decide— 'Practice. 

“ The cases are conflicting aa to ; but the weight of authority appears to be 

' ^ as follows : — 

(i) “ Where the issue involves other elements besides the purely scientifio, 

the export must confine himself to the latter and muft not give his 
opinion upon the legal or general merits of the case.*’ Seed v. 
Jliqijins, A II. L. Gas, p. 5GG ; Jameson v. Drinkald^ 12* Moore 
C.P. 148 ; Cami)hell v. Riclarda, 5 B. and Ad. 840 ; Phip. Ev., 4th 
Ed., p. 3G1 ; sec also Ros. Or. Ev., 13th Ed., p. 122. N- 

(ii) “ Where the issue is substantially one of science oif skill merely, the 

expert may, if he has himself observed the facts, be asked the very 
question which the jury have to decide.” Folkesw Chadd^ 3 Ooug. 
167 ; li. v. Layton, 4 Cox. 140; it. v. liichafds, 1 P. and E. 87 ; 
Martin v. Johnston, 1 F. and F. 122 ; Lovatt v. Tribe, 3 F. and F. 

9 ; Tay. lilv., S. 1411 ; Phip. Ev., 4th Ed., p. 301. 0 ’ 

(lii) “ If, however, his opinion is based merely upon fact.s proved by others, 
such a question is improper, for it praoticaLy asks him to deter- 
mine the truth of their testimony, as well as to give, an opinion upon 
it,” H, v. Naughten, IOC. and F. 200 ; H. v. Francis, 4 Cox. 67 ; 
Phip. Ev., 4th Ed., p. 3G1 ; Tay. Ev., lOlh Ed., S. 1421, p. 1026; 
li. v. Wright, Kusa. and Ry. 45G; Roa. Cr. Ev., 13th Ed., p. 122. P' 

(iv) “ But the correct course is to put such f.icts to himself hypothetically, 

notenfofoc.” R. v. 19 Tlow. yt. Tr. pp, 942 — 944; Phip. 

Ev., 4th Ed., p. 3G1. Q- 

(v) “ tVbore, however, the facts arc not in dispute, it has been said that the 

former question may be put as a matter of convenience, though not as 
of riglit.” 11. V. ]\V Naughten, 10 C. and F. 200 ; though this dictum 
was disapproved in li. v. Frances, 4 Cox. 57 ; Phip. Ev., 4th Pld., 
p. 361.” R 

(24) Opinion evidence Form of answer. 

(а) In giving out his opinion evidence as to finger impressions, the expert can 

only say that he was of upinioit that the two impressions were made 
by tlie same finger. And with that opinion the boundary limit of his 
expert ovideneo is reached. He cannot go on, and assert his mere 

* opinion or belief, asMf it woro a fact within his knowledge. In this 

respect an expert witncs.s is in an entirely different position from a 
direct witness of fact. 3 N.L.R. 1 (13). But sec also Hardy v, Merrill, 
cited infra ; Wigm. Ev., 06 Ed., S. 1934, p. 2669. 8 

(б) Thus again, medical men cannot depose to the precise age of a person, or 

to the precise weapon or kind of weapon with which a particular injury 
was inflicted, as if these were facts within their personal knowledge, 
and not merely opinions based on scientific examination of the 
person or injury concerned. 3 N.L.R. 1 (14) ; and (Ibid ). , T' 

(c) “The selection of the phraseology in which opinion evidence maybe ex* 
pressed, and that in which it cannot be uttered, depends on no legal 
principle, but on the mere whim of thp Court. An arbitrary and 
senseless choice or rejection of terms in which to express an admis*' 
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siblc opiniou is mere, sheer logomachy, a waste of precious time given 
us for better purposes, a verbal quibble unworthy of the law and 
, calculated to bring it into contempt.” Per Foster, C.J., in Hardy 

V. Merrill^ 60 N.H. 260; Wigm. Ev. , 06 Ed., S. 1934, p. 2669; 
but sec ulsh 13 N.L.B. 1 (13) cited^ su2>ra. * U 

(25) Mode in w*hioh opinion evidence is to be given— Danger of excessive refinement. 

m 

•“The Court would not allow Paul Schlegol to be asked whether the testator 
had capacity ‘ to understand a will.’ The witness was allowed to 
answer, and did answer that ho was ' fit to make a will.’ We think 
tl^b throughout this cause there was too much refinoment of distinc- 
tions in raising and ruling questions of evidence on the part both of 
Counsel and of (’ourt ; jind here is a remarkable instance of excessive 
nicety. What is the distinction between that mental condition which 
is competent to understand a will, and that which is fit to make a will ? 
If a microscopic vision could detect a distinction, who has scales nice 
enough to tell how much it would weigh in the jury-box? The 
plaintiffs in error undertake to convince us that their cause was damaged 
by the witness te.stifying that the testator was fit to make a will, 

, instead of testifying that he was competent to understand a will. We 

do not think the error, if error there was, did them any damage. We 
do not suppose the jury would have been swayed a hair’s breadth by 
one form of answer, more than by the other.” Per Woodward, J. in 
Daniel v. Daniel, 30 Pa. 19l (211) ; Wigin. Ev., 05 Ed., S. 1968, 
pp. 2603, 2004. Y 

(26) Limitations of expert evidence. 

(а) An expert cannot be asked his opinion respecting the very point which the 

jury are to determine.” M' Nanghten's case, 10 Cl. and Pin. 200 ; Tay. 
Ev., lOth Ed., S. 1421, p. 1020; R.\. Wriq)it, Russ* and Ry. 450; 
Ros. Cr. Ev., 13th Ed., p. 122 ; see also Pbip. Ev , 4tli Ed,, p. 361. W 

(б) “Thus where the question was whether a particular act, for which a prisoner 

is on his trial, was an act of in.sanity, a medical man, conversant with 
that disease, who knows nothing of the facts, but has simply heard 
the trial, cannot be broadly asked his opinion as to the state of the 
piisoner'.s mind at the time of the commission of the alleged crime ; 
because, such a question involves the determination of the truth of 
the facts deposed to, as well as the scientific inference from those 
facts.” {Ibid), • ’ X 

(c) “ The proper form of putting the question is to ask the witness whether, 
assuming such an^ such facts, the prisoner was sane or iiisaue ? ” 
R, V. Wright, R. and R. 466 ; Tay. Ev., 10th Ed., S. 1421, p. 1026 ; 9- 
C. 466 (461).-.ll C.L.R. 669 ; 16 C. 589. Y 

{d) “It is then for the jury to say whcthoithe assumed facts exist or not. 

, (Ibi^. Z 

( 0 ) “On a question of navigation, a nautical witness cannot be asked whether, 
after having beard the evidence, he thinks the ship was properly or 
improperly navigated,” Sills v. Brown, 9 0. P. 601; Jameson v. 
Drinkald, 12 Moo, (C.P.) 148 ; Tay. Ev., 10th Ed., 8. 1421, p. 1026. k. 

8266 113 
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(/) Tbo proper form is to ask his opinion on the subject, assuming the facts 
stated in evidence to be true.’* Fenvnck v. Bell^ 1 0. and K. 8l2 ; 
Maltjn V. Nesbitt 1 0. and P. 70 ; Tay. Bv., 10th Ed., B. il421, 
^ p. 1026. B 

(ij) “Again, upon a question of seaworthiness, the proper form of patting the 
question is to ask the expert, assuming a ship to be in a>fitate in which 
the one in question was sworn to be, whether she could have been 
seaworthy when the policy was eliected.” Beckwith v. Sydehctham, 1 
Camp. 117 ; Thornton v. Hoy Ex, Ass. Co,^ Pea. R, 25 ; Tay. 
Kv., lOch Ed., S. 1421, p. 1027. C 

(27) Reference to text-booka by experts. * 

(a) “ Where exports are called to pronounce their opinions on scientific questions, 
they may refresh their memory by referring to professional treatises.** 
Tay. Kv., 10th iid., S. 1422, p. 1027 ; see also S. 159, infra\ Sussex 
Peerage, 11 Cl. and Fin. at pp, 114-7 ; 8 Jur. 793 ; 65 R. and R. 11 ; 
Ros. Cr. Ev., 13th Ed., p. 122 ; Phip. Ev,, 4th hid., p. 362. 0 

[h) “ An expert may refer to text-books to refresh his memory or to correct or to 

confirm his opinion.*’ Phip. FiV., 4th Ed., p. 362. B 

(c) But., such treatises arc, under the law of England, admissible in evidence. 
Hu^isex Peerage, U 01. and Fin. at pp. 114-7 ; Ros. Gr. Ev., 13th Ed., 
p. 122 ; Concha v. Murietta, 40 Oh. I). 643; Phip. Ev., 4th Ed,, 
p. 362. But see S. 38, supra, B 

\d) If, however, the witness describes particular passages as accurately represent- 
ing his views, they may be road as pan of his own testimony.” E Bison 
V. Hridport, 8 Beav. 627 , Concha v. Murietta, 40 Oh. D. 543 ; Phip. 
•.Ev., 4th lid., p. 362. 0 

((j) “ It is not open to counsel to read such books, etc., to the jury as part of his 
addres.i” R. v. Crouch, 1 Cox, 94; H. v. Taylor, 9 Cox, 77 ; Phip. 
Ev., 4th Ed., p. 362. H 

(/) “Thus an actuary was allowed to refer to ‘the Carlisle Tables,* when 
called upon to give evidence respecting the value of an annuity on 
joint lives.” liowleij v. Tto-nd. and JV. If. Raii. Co., L.R. 8 Ex. 221 ; 
Tay. Ev., 10th Ed., S. 1422, p. 1027. 1 

(g) “An architect may bo permitted to refresh his memory with any price list of 
acknowledged correctness.’* Collier v. Simpson, 5 C. and P. 74; Tay. 

' Ev., lOLh Ed., S. 1422, p. 1027. J 

(A) “ So also the valuer may refer to price lists..” Collier v. Simpson, 6 0. and 
X\ 74 ; Tay. Ev., 10th Ed., S. 1422 ; Phip. Ev., 4th Ed., p. 862. K 

(i) “ A physician or doctor may refer to ^treatises which ho considers to be 

works of authority.” Collier v. Simpson, 6 C. and P. 74 ; Tay, Bv,, 
10th Ed., S. 1422, p. 1027. L 

{j) “A medical man may, in explanation of the grounds of his opinion, state 
that his judgment was, in part, founded on the writings of his 
professional brethren.” [Ibid), M 

\k) “ Also a foreign lawyer may refer to Codes, text writers, and reports.” 
Cocks v. Perday, 2 C. and K. 269 ; Tay, Ev., S. 1422 ; Phip. Ev., 4th 
Ed., p. 362. B 

N.B.^^For farther notes see S. 51 and notes, i»/ra. 
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B « «« 1 1 Point ot foreign iaw.^* 

(1) Proof of foreign law. # 

(a) ^ Law being a science, the existence and meaning of the laws both written 

^ and unwritten, and of the usages and customs of foreign States, way, 

and indeed mwsf, be proved by calling professional or official persons 
to give tlv^ir opinions on the subject.” See Tay. Kv., 10th Ed,. Ss. 6, 
9, 46 and 1423 ; but see also S. 38, m^ra, 0 

(b) “ foreign unwritten laws, customs, usages may be proved, and, indeed, 

must ordinarily bh proved, by parol evidence. The usual oourso is to 
make such proof by the testimony of competent witnesses instructed 
in the laws, customs, and usages under oath/’ Story on the Condiot 
of Laws, 8t.h Kd., S. 642 ; Ros. Cr. Ev., 13th Ed,, p. 122 ; but see also 
Rb 38, supra, JP 

(c) ‘‘Scottish Marriage Law has been so proved iu English Courts.” DalrympU 

V. Dalrymple, 2 ilagg. Cons. 54; Tay. Ev., 10th Ed., S. 1423, 
p. 1027. i 

<2) Foreign law—By whom can be proved. 

(а) The following have been held competent to testify as experts in 

matters of foreign law:— 

(i) A foreitjii Judge, barrister or solicitor practising in the Courts of his own 

* country. 'I’ay. Ev., S. 1425 ; Brisiou v. Segueville, 5 Ex. 276 ; Phip. 

Ev., 4th Fid,, p. 356. B 

(ii) An English barrister, who was familiar with, and had been employed by 

the Colonial Office in reference to questions concerning Maltese law* 
WiUon V. W., 11903) P. 157 ; Phip. Kv., 4th Ed., p. 356. 8 

(б) The following persons though not lawyers were held to be competent 

witnesBes in matters of foreign law 

(i) A Oooernor-General of lloug Kong, as to the marriage law of that place. 

Cuuper-King v. C. K., (1900) P. 65 ; Phip. Ev., 4th Ed., p. 356. T 

(ii) A Colonial Attorney-general, as to the law of his Colony. Per Lord 

Brougham, in Sxmex Peerage, 11 C. and F. 86 ; Phip. Ev., 4th Ed., 
p. 356. ^ U 

(iii) A iiTiSsian, who was secretary to his father (who was a lawyer), as to a 

point of Russian law. Carlin v. C., Times, March 14, 1906 ; Phip. Ev,, 
4tb Ed., p. 366. Y 

(iv) A Roman Catholic bishop holding the office of coadjutor to a vicar apostolic 

in England, as to Roman marriage law, Sussex Peerage, 11 C. and F. 
85; Phip, Kv., 4th Ed., p. 356. * W 

(v) A French nice-con'iul in England, us to the commercial law of France. 

Lacon v. Higgins, 3 Stark 178; Phip. Ev., 4tb Ev, , 4th Ed., p. 367. X 
<vi) A Persian ambassador, to Persian law. Re Dost Aly Khan, 6 P.D. 6 ; 

Phip. Ev., 4th Ed., p. 357. Y 

(vii) A Belgian merchant and commissioner of stocks and bills of exchange, as 
to the British law affecting such bills, Vander Donoket v. Thellusson, 

8 0. B. 812 ; Phip. Ev., 4th F.d., p. 367. Z 

{viii) A Chilian notary public as to Chilian Testamentary law. Re Wbitelegg, 
(1899), P. 267 ; Phip. Kv., 4th E4., p, 867. A 

{H) Kn Engli^ merchant trading in Chili, as to the fact that a marriage 
register is required to be kept by Chilian law. Abbott y, Abbott, 9Q 
LJ.PtM, and A.|57 ; Phrp, Ev., 4th Ed.^ p. S57. " B 
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2 .—** Point oi foreign Faw.**-~(Conttnu 0 dy, 

(o) The following persons were held incomj)eteni to prove foreign law:-— 

(i) A jurificonsult at the Prussian embassy ^ who had no practical acqu»iotance 

with such law, but has studied it at a Saxon University, ft not 
< competent to prove Prussian law. Bristow v. Se^iievillet 5 Ex. ilTd ; 

Phip. I^v., 4th Kd., p. 367. C 

a 

(ii) Canadian cannot lx* proved by an yVH7Zis7i practising before 

the Privy Council in "appeals from Canada. Cartwright v,. C., 2G 
W.R. 084 (English) ; Phip. Ev., 4th Ed., p. 357. D 

(ili) A Scotch Jlainan Catholic priest caimot prove Scotch law. B. v. Savage^ 
13 Cox. 178 ; Phip. Ev., 4th Ed., p. 357. « E 

(iv) A Scotch tradesman cannot prow Scotch law. B. v. Brampton^ 10 East, 

p. 287 ; Phip. Ev., 4th Ed., p. 357. P 

(v) A gentleman merely residing in Scotland cannot prove Scotch law. Sussex 

Peerage, 11 C. and E. 85, overruling It. v. Dent, 1 C. and Tv. 97 ; Phip. 
Ev., 4th Ed., p. 357. 0 

(3) Foreign law-rEnglish and Indian law— Difference. 

In TOngUpd, on a point of foreign law, the Court is not of itself at liberty to 
con.sult foreign law books, except so far as they are introduced by 
oouusel in their argument. Eoreign laws must be proved by calling 
an otticial or professional person to give an opinion about them. 
Under the English law opinions of exports are receivable on points of 
foreign law. But it is not ncce.ssary to call them, as, by S. 38, 
.statements of law in law books are relevant ; and by S. 57 the Court 
•may refer to such books for information. Vide note to S. 38, supra. H 

(4) Points on which opiAions of lawyers are not admissible. 

(а) “ The opinions of lawyers are not admissible to explain technical legal 

terms.'* Phip. Ev., 4th Ed., p, 300. 1 

(б) “ Nor are sueh opinions admissible to prove general matters of lawV* Phip# 

Ev., 4th Ed., p. 300. J 

(c) “ But such opinions may be admissible to prove the proper cost of a particu- 

lar legal proceeding,” (Jilligan v. National Bank^ 110 L.T. Jo. 60, 

* Ir. ; Phip. Ev., 4tli Ed., p. 3G0. K 

(d) Neither exports nor ordinary witnesses may give their opinions apojirmtters 

of legal or moral obligation, or as to the manner in which other person 
would probably have been iiiilaonced bad the parties acted in one way 
rather than another.” Per Lord ilenman, in Campbell v, Rickards, 6 
B. and Ad. 840; Phip. Ev., 4th Ed., p, 360. L 

(5) Foreign documents, construction of— Practice. 

“ In construing foreign documents the Court will generally require ^rom experts 
the translation of the language, an explanation of the peculiar terms- 
employed, and inforjnation as to any foreign law or rule of construction 
applioable to the case.” Di Swa v. Phillipps, 10 H.L.C. 624; 
Stearine Co» v. Heintzman, 17 C.B«N.B. 56; Chatenay v. Bratilian 
Co., 1 Q.B. 79 ; Be Cliff, 2 Ch. 229 ; Phip. Ev.^ 4th Ed., p. 360. H 
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2,— "Point oi foreign law." -(Concluded). 

(6) Evidenae of experts on questions of Hindu Law. 

(a) The , is not admissible ; because Hindu Law is uot foreign Law. 16 

* aM.L.J. 178 (237) -29 M. 437. N 

{b) Thus, it is wrong to allow exports to give evidence as to the meaning the 
various texts in Hindu Itaw and as to the correct view on a disputed 
» point of Hindu Liw. IG M.L.J. 178 (•2:j7)-29 M. 437. 0 

<7) Foppign customs— Proof of. * 

(а) “Foreign customs and usages may be proved by any witness, whether 

• expert or not, who is acquaintod with the fact.” Oaner v. Lanes- 
boroit()h, 1 Peake R. IH ; Sussex Peerage case^ 11 C. and F. 124 ; A. A. 
ami W. Kv., 4th Kd., p. .300. P 

(б) As to proving the laws or cn«t.oms of savage states, see In re BetJiell, 38 Ch. 

D. 2;20 ; Ros. Or. Rv , L3th K<i., p. 122. Q 

<8) Trade usage— Proof of. 

(rt) “It has sometimes been said that a witness to a trade usage may state 
only specific instances, or must at least mention one or more in sup- 
port of his statement of the general practice. This notion is fjraceablo 

• to .some remarks of Tjord Mansfield and later Judges, which do not 

justify it.” Kihe v. PJast India Co,, 1 W. BI. 205; 2 Burr. 1216; 
VVigm. (3v., 05 Kd., S. 1054, p. 2000. R 

(5) “ There have been indeed Judges who h.avo refused, on all the facts of a 
case, to credit testimony to usage, which coLild not adduce iiJ8tance.s 
in verification.” v. Clatj Ins. Go., 45 Conn. 430 (466) ; Chefiery 

v. Goodrich^ lOG Mass. 5'iG ; Mills v. HallorK, 2 Kdw. Ch. 652 ; Wigm. 

05 Kd., S. 1954, p. 2G00. • S 

(c) “ Bat there is no definite rule of excluding such evidence in the absence of 
instances supporting such usage.” Bnniden *v, Cowley^ 1 W. Bl. 417 ; 
Wigm. Ev., 05 Kd., S. 1954, p. 2G00. T 

-(d) “An usage of trade must be proved by instances, and cannot be supported 
by evidence of opinion merely.” Cunningham v, Fonbla igue^ 6 C. 
aiul P. 43 ; Wigm. Kv,. 05 Kd., S. 1951, p. 2G00. U 

(«) “ Is there any general cour.so of business ? Let your mind resolve over 
instances. I am not asking you whether it is just and proper, b.ut 
whether there is any prevailing course of business.” Per Tin4al, C.J., 
in Hall v. Bensoi, 7 C. and P. 711 ; Wigm. Kv., 05 Ed., 8. 1954, 
p. 2000. Y 

i/) “Insurance brokers and others might be examined a.s to the general opinion 
and understanding of the persons concerned in the trade ; though they 
knew no particular instance in fact, upon which such opinion was 
founded.” Per Mansfield, L.C.J., in Camden v. Coidey, 1 W. Bl. 417 ; 
Wigm. Ev,, 05 Ed., S. 1954, p. 2600. W 

“ Evidence as to mercantile usage may be received ; but you cannot ask a 
witness what the meaning of a written document is,” Kirklarsdv, 
Nisbety 3 Maoq. Sc, App. 0. 766 ; Wylly v. Gazatiy 69 Ga. 510 ; Wigm. 
Ev., 06 Ed., S. 1956, p. 2601. X 

For further notes see under S. SS, supra. 
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j.— « Scteace*’* 

(1) Medical men, evidence of. 

(а) ** The opinions of medical men have boon admitted upon questions of in- 

sanity, the causes of disease or death or injnries, the effects of injuiieet 
medicines, poisons, the consequence of wounds, the conditions of 
gescation, the effects of hospitals upon the Health of a neighbourhood.** 
Lawson’s Expert and Opinion Evidence, A.A. and y/*., 4th Ed., 
p.301. X 

4 

(б) ** Where, in a case the defence was insanity a medical witness may be asked 

whether, in his judgment, such and such appearances were symptoms 
of insanity, and whether a long fast followed by a draught of strong 
liquor, was likely to produce a paroxysm of that disorder in a person 
subject to it.” Wright Russ, and Ry. 456 ; Ros. Cr. Ev,, 18th Ed., 
p. 12-2. , Z 

(c) “ A medical witness may be asked whether he has not in the course of his 

reading become acquainted with such and such results of scientific 
experience ; and ho may state that his judgment is founded in part on 
what be has read, though the books themselves could not be read.” 
Collier v. Simpson ^ 5 G. and P. 74 ; Kos. Or. Ev., 18th Ed., p. 122. A 

(d) A medical witness cannot be asked as to his opinion on the very point which 

the jury wore to decide, nix., whether, from the other testimony given 
in the case, the act with which the prisoner was charged was, in his 
opinion, an act of insanity. II, y. Wright, Russ, and Ry. 456 ; Ros. 
Or. Ev., 1.8th Ed., p. 122; see also Phip. Ev., 4th Ed., p. 361, and 
cases noted therein. B 

(1-A) Who can testify as medical experts. 

“ Unqualified practitioner.s, ho.spital students, and dressers have been permitted 
t<y testify as medical experts.” Best Ev., S, 516 ; Phip, Ev., 4th Ed., 
p. 356. C 

r 

(2) Post-mortem examination^Evidence. 

(a) The evidence of a modioal man, who has seen a corpse and made its post- 
mortem examination, is admissible in any inquiry regarding the death, 
to prove the nature of the injuries observed by him, and, as expert 
evidence, as to the manner of the infliction of the injuries and as to 
the cause of death ; whereas a medical man, that has not seen the 
corpse, can give only expert evidence. 9 C. 455 =*11 O.L.B. 569. D 

(^) The report of a medical man on his post-mortem examination, though it 
may be used to reffosh his memory when giving evidence, cannot be 
treated as evidence; and no facts can betaken from it. 9 G. 455 = 
11 G.L.B. 569. B. 

[c) A Civil Surgeon, who wrote a post-mortem report, may be allowed to refresh 
his memory from the report though the report is not admissible in ' 
evidence by itself. 16 C.P.L.R. 122 (128). F 

< (d) A medical man, who has not seen a corpse which has been, subject to a 

post-mortem examination, and who is called to corroborate the opinion 
of the medical man who made such post mortem examinhtion and 
has stated what be considered was the cause of death, iEf in a 
position to give evidence of his opinion as an expert. B. v. Wright, 
B. and B. Cr. Gas. 456 ; M*Naughten*s case, 10 Ch and FiQ.‘200, DisL 
In 15 0. 689 (594). 0 
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(tf) proper mod<9 electing aaoh opinion is to put the eigns observed at the 
post-mortem to the witness and to ask what, in bis opinion, was the< 
cause of death on the hypothesis that those signs were really present 

* and observed. 15 G. 689 (594). H 

(8) Case pf poisoning— Expert evidence. 

(a) **The most legitimato, valuable, and wonderful application of expert 
evidence is on chay^es of poisoning, whore poison is extracted from a 

• corpse by means of chemical analysis. Best Ev., 9th Ed., 6. 514, 

p. 430. I 

(5) ** It is surely, ' no moan effort of human skill to bo brought to a dead body, 

. — (disinterred perhaps after it has lain for months, or even years in the 
grave, — to examine its morbid condition ; to analyse the fluid con- 
tained in it (often in tlit smallest possible quantities) ; and, from a 
course' of deductions, founded in the strictest logic, to pronounce an 
opinion, which, combined circumstances, or the confession of the 
criminal, prove to correct.” Best Ev., 9th Ed., S. 614, p. 430. J 

(4) Aciaaries, opinions of. 

The opinions of actuaries arc admissible as to the average duration of life with 

• respect to the value of annuities. Lawson’s Expert and Opinion 

Evidence, A. A. and W., 4th Ed., p. 301. K 

(5) Nataralists, Chemists, Geoligists, Botanists, &o. 

(n) Those of naturaliUs are admissible as to the ability of fish to overcome 
obstacles in the river. {Ibid ) ; Cotrill v. Mi^rick, 3 B'ariff. 222 (Am.) ; 
Tav. Ev., 10th Ed., S. 1418, p. 1024. L 

(6) Those of chemiHs as to the value of a particular kind of guaqo as a fertiliser, 
&c. Lawson’s Export and Opinion Evidence, M 

(c) Those of geologists as to the existence of coal seams.* {Ibid). N 

(d) Those of botanists as to the effects of working coke ovans upon trees in 

the neighbourhood. {Ibid). 0 

{e) Those of persons specially skilled in insura ice matters, as to whether a 
partition in a room increased the risk in a fire policy. {Ibid). P 

(6) Engineer. 

An engineer may bo called to say what, in his opinion, was the cause of a 
harbour being blocked up. Folkes v. Chadd, 3 Dougl. 157 ; 4 T.R, 
498; Ros. Gr, Ev., 13th Ed., p. 121; Tay. Ev., 10th Ed.. 8. 1418, 
p. 1023. Q 




(1) Artlits, opinion of. 

The opinions of artists have boon admitted as to the genuineness and value of 
a work of art. Lawson’s Export and Opinion Evidence, A. A. and W., 
^ 4th Ed., p. 301. R 


(S) Photographers. 

The opinion of a photographer is admissible as to the good execution of a 
photograph (though a non-expert might speak to its being a good like- 
ness). (Ibid). 
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4,—** Art, {Conti) kued), 

(3) Engravers, engineers, military men, post office clerks, ship builders, nautical 
men, masons, miners, blacksmiths, Ac, 

(a) The opinion of an engraver or professional examiner of writings is admi^ible 
as to erasure in a document. Lawson’s Expert and Opinion Evidence, 
' A. A. and W., 1th Ed., p. 301. T 

{b) Tho.se of seal engravers as to the impressions from a seal. (Ibid). See also 
Fol7,es V. Chaddf 3 Dough 617 ; Kos. Or. Ev., 13th Ed., p. 121. U 

(c) Those of engineers as to the cause of obstruction to a harbour. See Lawson’s 

Expert and Opinion Evidence. V 

(d) Those of nnhlarij men a& to a (iue.stion of a military practice. [Ibid) Bradlay 

V. Arthur, i B. and C. 2U2 ; Barnes v. Kettle^ 2W^Us. 314 ; Tay. Ev., 
iOth Ed., B. 1418, p. 1024. W 

(e) Those of olJic.ers of a fire brigade as' to the cause of a fire. Lawson’s Expert 

and Opinion Evidence. X 

(/) Those of Post office clerks as to post-marks, [Ibid)» Y 

(g) Also the opinion of any person, in the habit of receiving letters as to the 

genuineiioss of a post inaik. Sec Abbey v. JjiU, Ij Bingb, 209; Ros. 
Cr. i-lv., 18th Efl*, p. 121. 25 

(h) Those of s/up builders, marine snrvegors and engineers o.s to the strength 

and construction of a ship. See Lawson’s Expert and Opinion 
l^lvidoncc. X 

(i) Those of nautical men as '.o the proper navigation of a vessel. (Ibid). B 

(j) Tho opinion of a mason as to how long it txkes dry the walls of a house. 

(Jbid). C 

{k) Of a yiuier as to tlic cause of the settling of the walls of a mine. (Ibid), D 
(1) Of a blacksmitk as to vvhetlior a horse was properly ahoed. (Ibid). E 

(m) Of a foreman of a mill as to tin ruaning order of tho machinery. {Ibid), F 

(/t) 'LMie opmims of firunrs aud agriculturists on matters peculiarly within 
thnr knowledge, (fbid). G 

(o) Those of a grazier on tho elTeet of di.sturbanco lu tho value of cattle. 

(Ibid). H 

(p) Of a farmer as to the quality of the soil of a farm. (Ibid). 

M A b(i)ikcr may depose as to the genuineness of a bank note. (Ibid). J 

(r) A merchant may speak as to the value of goods in which bo deals and so forth. 
(T.bid). K 

(sj Shop keepers may speak as to the average waste resulting from the retail 
sale of goods. {Ibid). '' L 

(t) Business- men may speak as to the meaning of trade-terms. (Ibid), M 

<4) Seat impression. 

‘ Many nice questions ’ may arise as to forgery, and as to the inipresBions of 
seals, whether tho impression \mis made from tho seal itself, or from an 
impression in wax. In such cases I cannot say the opinion of seal 
makers is not to be taken.” Per L. Mansfield in Folles v. Chadd^ 

3 Dough 617 ; 4 T.R. 498 ; Ros. Cr. Ev., 13th Ed., p. 121. M 
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j4rt/'— (OtJwlirtwd), 

(6) Trade mpk. 

(d) Evidence of experts or men in the trade cannot bo given to show whether 

• or not a combination is such as is calculated to deceive the purchaser. 

4 O.L.J. 268 (285). , 0 

a 

(6) Such a question is entirely for the Judge to decide. 4 G.L.J. 268 (286). P 

(c) But evidence of facts, vthioh may assist the Judge to come to a conclusion 
* whether one mark is a colourable imitation of another may be given. 

4 O.L.J. 268 (285). {North Cheshire Co» v. Manchester Bremry Co., 
(1899) A.C. 83 (85), F.; Johnstone v. Orr Ewifig, L.R. 7 App. Gas. 
21p, D.) Q 

(6) Questions of valuation. * 

One of the commonest cases in which an expert is called is in order to state 
the value of property ; 1 suppose this is admitted on the ground that 
the value is a ‘ point of art.* ” Mark Ev., p. 41. R 

(7) Advantage of expert opinion regarding value of land. 

• (a) Land is not like ordinary goods, the value of which can be fixed on 

inspection by a person v/ho has knowledge of thorn. Its value is the 
result of various factors working in different ways and degrees, and 
they cannot bo apprehended and estimated aright off-hand. 32 G. 343 
(346)- See also 10 B.L.R. 675(681). g 

(5) The advantage of experience in the valuation of land lies in this, that the 

expert knows what factors should be considered, what information he 
should seek for, whore he should seek it, and how he should tost it and 
apply it. 32 0. 343 (346) ; see also 10 Bom. L.R. 676 (681). T 

0 

(c) But experience does not enable one to dispense with inquiry, and an honest 

and useful valuation cannot bo made simply by visiting the land and 
picking up orally some casual and untested information or gossip 
which may bo interested or one-sided. These considerations apply 
specially to land in or near large towns. 32 C. 343 (346). U 

(d) “To describe to a jury a piece of ground, however minutely, with its 

supposed adaptations to use, its advantages and disadvantages and 
demand of them, upon this information alone, a verdict as to itts value 
would be merely farcical.” Per Skinner, J, in Illinois CM, Co. v. Van 
Horn, 18 111. 269 ; Wigm. Ev., 05 Ed., S. 1941, p. 2677 ; see, also, 33 
G. 343 (346) ; 10 Bom. L.R. 676 (681). Y 

(8) Value of Und~Oplnion evidence— Pvaetice. 

{a) There are two guides to assessing the value of potentialities in land ; (1) the 
opinion of experts, (2) evidence of the value the purchasing public has 
put upon them within a reasonable period prior to the date of aoquisi- 
• tiod. 10 Bom. L.R. 676 (681). W 

(6) In cases under the Land Acquisition Act the tendency is for the Courts to 

rely far more on evidence of sales than on expert opinion. 10 Bom. 

L.R. 876 (683) : ba* sm »l 80 82 0. 8(18 (8*6)., J 

8868—11* 
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4.—** Art, ** ^(Continued). 

(9) Reaion for admitting expert opinion on qaestions of value. 

(a) In some cases, ** Courts have noticed the inconsistency of allowing the 
witness to speak of land-values generally while rejecting his statement 
as to tho total damage done by a forcible taking. That inconsistency 
comes prominently to view where the ivitness is allowed to state the 
value of the piece of land taken and then the value oHhe whole estate 
before the taking and after the taking, but is not allowed to state the 
net value of loss or benefit.” Wifem. Ev., 05 Ed., S. 1942, p.^2678. If 

{b) The witnesses being competent to testify to the value of the land affected 
before and after tho alteration of the highway, might testify to the 
simple question of arithmetic as to which of those two values was the 
greater, — in other words, whether the petitioner’s estate was benefited 
or injured.” Per Gray, J, in Swan v. Middlesex^ 107 Maas. 178 ; 
Wigm. Ev., 05 Ed., S. 1942? p. 1941. Z 

(c) “Tho value of the amount of damage to property must necessarily be a 

matter of opinion, and the judgment of one well acquainted with its 
situation and character, its surroundings and facility of market, must 
bo more satisfactory than any description without such judgment. It 
is true, this, like all oral testimony, may at times prove unreliable ; 
but its value can bo readily and satisfactorily tested by cross-examina- 
tion.” Per Danforth, J, in Snow v. li. Co.^ 65 Me. 231 ; Wigm. Ev., 
05 Ed., S. 1942, p. 2579. A 

(d) “ The difference in value before and after the location would be a valid test 

of that damage, and it would seem to be immaterial whether the 
testimony was admitted in this form or in answer to a direct question 
as to tho amount of tho damage. In cither case it must come as an 
opinion, and in either case it is a question of value.” Per Danforth, 

' J., in Snow v. R. Co., 65 Me. 231 ; Wigm. Ev., 05 Ed., S. 1942, 
p, 2579 ; see, also, Mark Ev., p. 41. B 

flO) Valae of cattle— Expert evidence. 

** It cannot bo said that the witness can tell the jury how long the oattio wore 
in tho cars, or how they looked and acted, and that from that 
imperfect information the jury may arrive at a correct conclusion as 
to the damage. The poverty of the English language makes it abso- 
lutely impossible for a witness to present to the minds of the jurors the 
appearance of cattle, and what that appearance denotes, as it is pre- 
sented to his practised and experienced eyes. The experience of the 
witness and tho appearance of the cattle cannot bo photographed on the 
minds of tho jurors. The kaowiedge of the condition of these cattle, 
and how that condition affected their value, must, of necessity, have 
existed in the mind of the witness, who had had such a large and 
extended exporience in shipping* cattle, with far greater clearness and 
certainty, than it could have been communicated to tho minds of the 
jurors, by any statement be might have made of what he saw merely, 
however clear and lucid such statement might have been. It is obvious 
that, if witnesses were to be permitted to state to a jury those facts 
only of which they have absolute knowledge, not only the range of 
injury, but the province of remedial justice also, would be very 
materially contracted.” Per Caldwell, J. in SL LomsLM. and S. B, 
Co, V. Edwards, 24 C.O.A. 300, 78 Fed. 746 ; Wigm. Ev.. 06 Ed., 

. S. 1941. p. 2677. 
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(11) Expert interpretation of teohnloal words or phrases. 

(а) ** It is obvious that the interpretation of the meaning of a document in 

respect of ordinary words, being a part of the function of the Court, is 
not for a w^iuess to speak to.” Wigm. Ev., 05 Ed., S. 1966, p. 260r. D 

(б) " But so far as the words are technical, and the witness speaks to technical 

* usage or moaning, there is no prohibition to the admission of expert 
evidence.” Wigm.*Ev., 06 Ed., 8. 1966, p. 2601. E 

t 

(c) ** The Court must determine anew in each instance whether it needs any 

testimonial aid to interpret the word or phrase in dispute.” Fuller v. 
Ins Co., 70 Conn. 047; Wf/Ut/ v. Oason, 69 Oa. 510; Sigsworth v. 
Mcintijre, 18 III. I‘i6 ; Wigm. Ev., 05 Ed., B. 1956, p. 2601. F 

(d) “Experts may explain the nfoaning of technical phrases, but are not to 

construe the clauses.” Cargill y. Thompson, 57 N.W. 534 ; 59 N.W. 
638 ; Wigm. Ev., 05 Ed., S. 1955, p. 2601. 6 

(12) Expert evidence~-Heanin^ of words. 

(а) “ In an action for slander it was held that a witness could not be asked 

• what meaning he attached to words spoken by the defendant in his 

presence, until some evidence had been given to show that they were 
.<3pokcn in a sense other than the ordinary one.” Daynes v. Hartley, 
3 Ex. 200, cited in Cun. Ev., 11th Ed., p. 122. H 

(б) “ Tt is for the Judge or the jury, and not for the witness, to say what the 

words taken by themselves meant.” Daynes v. Hartley, 8 Ex. 200, 
cited in Cun. Ev., 11th Ed., p. 122. 1 

{c) “The words spoken to by tho witness in the above case w*ere 'You must 
look out sharp that those bills are met by them,* and the question 
proposed was ‘What did you understand by that?’ Pollock, C.B., 
while disallowing the question observed:— “ There can be no doubt 
that words may bo explained by bystanders to import something very 
different from their obvious meaning. The bystanders may perceive 
that what is uttered is uttered in an ironical sense, and, therefore, 
that it may mean the reverse of what it professes to mean. Something 
may have previously passed 'which gives a peculiar character and 
meaning to some expression ; and some word which ordinarily and 
popularly is used in one sense, may, from something which ha^ gone 
before, be restricted and confined to a particular sense, or may mean 
something different from that which it ordinarily and usually does 
mean. But the proper course for a counsel, who proposes so to get 
rid of the plain and obvious meaning of words imputed to a defendant, 
as spoken by the plaintiff, is to ask the witness, not * what did 
you understand by those words ? ’ but, ' was there anything 
preventing those words from conveying the moaning which ordinarily 
they would convey ? * because, if there was, evidence of that may be 
^ given ; and then the question may bo put. When you have laid the 
foundation for it, then the question may be put * What did you 
understand by them ? ’ when it appears that something occurred by 
which the witness understood the woi^ in a sense different from their 
ordinary meaning.” Daynes v. Hartley ^ 8 Ez. JpO, cited in Oun, £v., 
11th Ed., p. 122. f 
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(13) Koaninf of oomeriatlon. 

“It rarelf happens that two persons are able to give preoieely the same 
aooount of a conversation. Their narration will differ more %r less 
' according to their intelligence, their ii^terest in the subject matter, 

their opportunities for hearing, their prejudices for or against the 
parties, the lapse of time since the conversation ooourted, and a variety 
of other oiroumstances. Emphasis thrown upon the wrong word 
might convey a meaning different from that originally* intended. 
Often the manner in which a remark is made, and the conduct and 
the appearance of the party, may have much to do in producing the 
understanding that was received, much of whiph it is difficult, and 
sometimes impossible, for a witness to describe.** Pef Smith, J, in 
FisJce v. Qovfingt 61 If.H. 432; Wigm. Ev., 06 Ed., 8. 1969, 
p. 2613. K 


Identity of handwriting,’* 

(1) HandwriUng— Reason for adnoittiiig expert opinion as to-- 

(a) “ Men are distinguished by their handwriting as well as by their faces ; for, 
it is seldom that the shape of their letters agree any more than the 
shape of their bodies.” BuUer's Nisi Prius, 286; A.A. and W. Ev., 
4th Ed., p. 302. L 

(61 “ The handwriting of every man has something peculiar and distinct from 
that of every other men and is easily known by those who have been 
accustomed to see it. ” Peake’s Ev., p. 67. H 

< 

(c) “Almost everybody’s usual handwriting possesses a peculiarity in it, 

distinguishing it from other people’s writing.” Ram on facts, 
68 ; A. A. and W. Ev., 4th Ed,, p. 802. N 

(d) ” Manifold as are the parts of difference in the infinite variety of nature in 

which one man differs from another, there is nothing in which men 
differ more than in handwriting.” Per Cockburn, C. J., in the 
Tiehborne trials R. v. Castor, 762. 0 

(d) “ Galligraphio experts have for years asserted the possibility of investigating 
e handwriting upon scientific principles, and the Courts have conse- 

quently admitted such persons to testify incases of disputed hand- 
whting. It is claimed that experiment and observation have disclosed 
the fact that there are certain general principles which may be relied 
upon in questions pertaining to the genuineness of band writing.** 
Rogers, op. cit., 291 (292). p 

(/) “ Handwriting, notwithstanding it may be artificial, is always, in some 
degree, the refiex of the nervous organisation of the writer. There is 
in each person’s handwriting some distinctive oharacteristio, which, 
as being the relax of his nervous organisation, is neoessarily indepen- 
dent of his own will, and unconsciously forces the writer to stamp the 
writing as his own. Those skillful in such mattws affinn that it is 
ii|^s8ible for a person to successfully disguise in a writing pf any 
length this oharacteristio of his pemnaiMihiii/* (fhkl), 9 
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(2) HaodwrltlAf— By whom oan be proved^ 

The following persons have been allowed to testify as experts in matters of 
« handwriting :— 

(i) Post-office officials, R v. Oolomant 6 Oox. 163 ; BeetEv., S. 246 ; Phip. 

Ev., 4(ih Ed., p. 366. • R 

{ii) Lithographers. (Ibid). B 

(iii). Bank clerks, T 

* (iv) A solicitor who, ** had for some years given considerable attention and 
study to the subject, and had several times compared handwriting for 
purposes of evidence, though never before testified as an expert.’* 
• B. V, Silverlock^ 2 Q.B. 766 ; Phip. Ev., 4th Ed., p. 366. U 

police inspectors and constables wore held not competent as experts. 
JB. V. Crotwh, 4r Oo«. 163 ; R, v. Wilbain^ 9 Cox. 448 ; B. v. Harvey 
11 Oox. 548 ; Phip. Ev., 4th Ed., p. 356. V 

(8) Expert eYldenoe^Oonviction— Praotiee. 

(а) To base a conviction upon the opinion of an export in handwriting is, as a 

general rule, very unsafe. 2 A.L.J. 444. W 

(б) When it is sought to convict a clerk employed in an office of forgery, upon 

* the supposed similarity between his handwriting and that of some 

fragmentary pieces of writing upon which the charge is based, the 
prosecution should make an attempt to show that the accused is the 
only man in the office who could have written the forged documents. 
2 A.L.J. 444. X 

(4) Evidence as to handwriting—Yalue in civli action and cpiminal ‘prosecution. 

“ In proving the handwriting of a defendant, there is no legal distinction be- 
tween that which is legal evidence in a civil action and that which is 
legal evidence is a criminal prosecution.” De la Matters trials 21 How. 
St. Tr. 810 ; Wigm. Ev., 05 Ed., S. 1994, p. 2660. Y 

(6) Expert knowledge as to handwriting— Solicitor— Costs- Practice. 

In a case, the defendant's solicitor, failing to obtain an expert in handwriting 
made a special study of the subject occupying 128 hours. In his bil 
of costs ho claimed extra fees for the special work done. 

Held that the solicitor was entitled to special remuneration for his work i 
qualifying himself as an expert in handwriting. 9 Bom. L.B. 819 » 
31 B. 430. 

(6) Wltnen proving handwriting— Practice. 

(а) ** The witness need not state in the first instance how ho knows the han< 

writing, sinoe it is the duty of the opposite party to explore on cros 
examination ^the sources of his knowledge, if he be dissatisfied wii 
the testimony as it stands.” Tay. on Evidence, cited and folloised 
28 B. 68 (62)^5 Bom. L.B. 663 ; but see, also, Rowley v. London a 
North Western Railway Company ^ L.B. 8 Ez. 221, cited in 11 B. 
( 101 ). 

(б) It is within the power of the presiding Judge and often may be durable 

permit the opposing advocate to inteeveno and cross-examine, so tb 
the Oouct may^ at that stage, be in a position to come to a defini 
oonohnsioo, oa.a4equate mateeUdsi to the proof of the handwritii 
663. 
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5.—" Identity of hendwTlttng»*^^{C(yiwlnded), 

(c) The opinion of an experfc ie not properly admissible, without asking any 

question from which it may be shown what claims ho may have to the 

oharaoter of an expert. See Rowley v. London and North-Vfestevn 
Co,, L.R. 8 'Bx, 221, cited in 11 B. 89 (101). But see 28 B. Bom. 
L.R. 603. C 

(7) Ancient handwriting. „ 

Antiquaries may be examined as to the date ^^of ancient handwriting. Tracy 

Peerage, 10 Cl. & Fin. at p. 191; Ros. Or. Ev., 13th Ed,, p. 12rl. D 

6.—** Finger impressions ^ " 

(1) Finger Impressions”— These words introduced by Act V of 189P. 

{a) The words “ finger impressions ” were introduced in this section by Act V of 
1899 in consequence of the d3cision in Qmen-Kmpress v. Fakir 
Mahomed Shek, reported in 1 C.W.N, 33. E 

(fe) It was held by the Calcutta High Court in the case — apparently unreported 
—(see, however, 1 C.W.N, 33 where the case is reported)— of the 
Queen-Empress v. Fakir Mahomed Shek^ and Sita Nath Dass^ which 
was decided on the 16th July, 1896, that the opinion of an expert as to 
the identity of finger impressions is not admissible under S. 45 of the 
Indian Evidence Act (I of 1872). The system of identification by 
means of such impressions was, however, gaining ground and had been 
introduced with considerable success, especially in the Lower Prov- 
inces of Bengal. It, therefore, seemed desirable to the Government of 
India that expert evidence in connection with it should be admitted, 
and with that object it was proposed to amend the law on the subject. 
See Statement of Objects and Reasons, noted in 3 C.W.N. xxiv, F 

(c) In commenting on the bill to introduce the words “finger impressions’* in 
this section the following observation was made in 3 C.W.N. iv : — 

We doubt whether it (finger impression) has yet been generally accepted 
in the scientific world as an infallible means of personal identification. 
To raise it to the rank of a physical law a wider series of experiments, 
research, testing and recognition by scientific men in difioront parts of 
the world will be necessary. . . .Wo do not know how far it is wise to 
stamp this means of identification with the authority of the 
Legislature simply because it has been • gaining ground * or been 
used with success in some cases. . •• We apprehend that this new means 
of identification may bo put to improper use, especially when it will be 
* difficult to secure independent experts in the matter. But turning to 
the deci.sion referred to [1 C.W.N. 34 (85)] we find a safeguard.” See 
3 C.W.N. iv. ^ 0 

N.B.— The safeguard above referred to is with reference to the decision in 
1 C.W.N. 33 that the Court had power to make a comparison of thumb 
impressions for itself, although no evidence as to their identity oould 
be given by a witness. 

(2) Finger Impressions, use of, in Identification— History of identification 
evidence. 

“Our identification evidence had hitherto been of a rough and ready kind. 
Wo had for the most part depended on the oral evidence of witnesses 
speaking from memory ; upon handwriting ; upon photographs ; upon 
clothes and so on. The ohanoes of being misled to a wrong 
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judgment by such evidence are not inconsiderable. The witnesses 
may be wilfully false or honestly mistaken ; the handwriting may be a 
deliberate forgery or an innocent and accidental imitation ; the 
photograph may present a deoeplivo likeness ; the clothes may for 
many c'bvious reasons be equally misleading. Yet, this is the 
evidence upon which identity has been held proved or disproved, men 
have suffered sentence of death, and valuable property has passed 
from one person'to another. The weakness of the system was realized 
many years ago, and anthropometry found hirth. But the danger of 
depending on a system of measurements was soon, more or less, 
realized, owing to the obvious possibility of an approximation in the 
tneasurements of two individuals being so great as to make differen- 
tiation doubtful, upon the theory that it might be due only to 
defective measurement ; and this weakness prevented any general 
adoption of the system, until now its gradual abandonment in favour 
of “ finger prints,” may bo regarded as certain. It is only in very 
recent years that wo have discovered our possession literally at our 
finger ends, of what seems to be an absolutely certain mode of 
identification, wherever the materials for its application are present. 
1 N.L.R. 1 (0). H 


, ressions— Reason of admitting expert evidence. 

“Those who have made finger prints their special study have come to the 
conclusion that their similarity is, as a rule, evidence c personal 
identity and their dissimilarity will, therefore, as a rule, be evidence of 
the reverse.” See Oalion on Finger Prints, cited in 1 O.W.N. 83 (34, 

35). I 

* 

(4) Reliance on finger impressions— Chances of correctness. 

(a) By those who have made a study of the sufbjecfc, though they have 
classifications of finger impressions into divisions and sub-divisions of 
types and patterns presenting general features of resemblance, there 
has never yet been found any case in which the pattern made by one 
finger exactly resembled the pattern made by any other finger of the 
same or of any other hand. On the contrary, the one may readily be 
differentiated from all others by oomparison. 3 N.L.R. 1 (11) ; 1 0. 
W.N. 33 (34, 35), J 

\h) Every such pattern has been found to contain numerous “bifurcations,” 
“ origins,” “ islands ” and “ enclosures ” (technically called minuUac) 
in the ridges which compose it ; and those, while proved to be almost 
beyond change from birth to death, are never wholly repeated in the 
case of any other pattern. See Gallon on B'inger Prints, cited in 
3 N.L.R. 1 (11). • K 

(c) A complete or even a nearly complete, accordance between two prints of a 

single finger, affords evidence requiring no corroboration that the 
persons from whom they were made are the same, the chances of their 
'* being made by two different persons standing at about one to an 
amount expressed by eight figures. 3 N.L.R. 1 (11). L 

(d) By another calculation the chances of prints made by two different fingers 

resembling one another in all their minutiae are shown to be one 
against $4 thousand millions ; while suoh resemblance between two 
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fingere each from two different persons, rests on a ohanoe of one against 
a figure altogether beyond the range of the imagination, being 62 
thousand millions squared. In the case of three fingers the figorp, is 
cubed aridiBO on. 3 N.L.R. I (11). If 

0 

{e) The evidential value of identity afforded by the prints of two or three 
fingers which contain even a few points of resemblance in tbeii^ minutiae 
and no points of disagreement, is so^ great as to render it superfiuoUB to 
seek confirmation from other sources. 3 N.L.R. 1 (12). * N 

(fi) Finger impreasionsy hov do they help in identification 7 

(o) The papillary ridges presented by the surface cf the skin on the palms of 
the hands and soles of the fe^t, have been ascertained to be the most 
* important of all anthropological data. For identification purposes ith as 
only been found necessary to deal with impressions made by the bulbs 
of the fingers and thumbs. It has been discovered that systems of 
parallel ridges sweep in bold curves across the palmar surface of the 
hand, and that, wherever the boundaries of two systems of such ridges 
diverge, the interspace is filled up by an independent compact little 
system, variously curved or whirled, having a fictitious resemblancp to 
an eddy between two currents. 8uch an interspace, with a compact 
system of its own, is found in the bulb of every human digit. The 
patterns which are made by the papillary ridges on this bulb, afford 
the means of identification under discussion. It is from these ** dies ” 
that are taken the prints which serve to fix human personality, and to 
give to each human being an individuality differentiating him from all 
others. 1 N.L.R. (9, 10) ; sec also 1 O.W»N, 33 (84, 36). 0 

•> 

(6) The absence of absolute repetition, which seems to be an universal law of 
nature,* is also found to be present in finger impressions. We may 
classify human beings and human features, but we cannot bring about 
or find a precise agreement between any two; vve have white men, 
block men, rod men, and yellow men : we have well ascertained and 
defined types of humanity : wehavo in each type classifications of hair, 

> eyes, noses, mouths and so on : but a large residue of difference 

between any two individuals remains, as it were a recurring decimal, 
which cannot be extinguished. The difference between each hutfian 
face and every other of its species, upon which evidence of identity has 
always so firmly* rested, can bo easily observed : but it cannot be 
specifically and completely isolated. We know that it is there, but we 
cannot in any case completely define its details. But in the case of 
finger impressions there is no question of dealing with those evanesoenf 
expressions, which so largely centributo towards recognition of th< 
identity of a human being. The exact differences in such impressiont 
can be pointed out with as much certainty as the differences betweer 
the maps of two countries. 1 N.L.R. 1 (10). < I 

(61 Examliration of flngcp imppefslon-CoBvIcttoii— Ppootioe. ^ 

(a) It ie not safe to convict one on the mere result of critical Examinations o 
thumb impressions made by an expert. Per Henderson^ J, in 9 O.W 
N. 620 (524)»82 0. 759=^2 Or. L.J. 269 ; 4 126 ; but see 3 N 

' L<B.L 
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(b) Where it is proved by competenli expert testimony that two hnger impres- 

sions, made at different times, however far apart, contain several points 
of agreement and no points of disagreement in their minutiae no 
further evidence is necessary to prove that they were made by the same 
finger. 3 t^.L.R. 1 ; bttt see also 4 L.B.R. 125. * R 

(c) Wlv^re a comparison between two finger prints is relied on to establish the 
identity of an accused person w'ith a previous convict, it should be 
strictly proved : — 

(1) that the previous print was made by the hand of the peison who 
suff'irod the conviction ; 

^2) that the subsequent print was made by the hand of the accused ; 

(;8) that tin export in the deciphering of finger impressions has found 
several points of agreement, and no points of disagreement, in the 
minutiae of the two impressions. 3 N.L.R. 1. 8 

ff) Thf. High Courts have upheld convictions based largely, as to the identity 
of the accused with the criminal, on the evidence afforded by thumb 
priutfl accidentally left by the accused at the scene of the offence. 
3 N.L.R. ] (16). T 

(<j) In an Allahabad case the aicusod, a Kayesth, bad left a thi mb print in 
blood on a cloth found near the body of the man he was accused of 
having murdered. He pleaded an alibis and the Sessions Judge dis- 
posed of it in these words : — “ In this land of lies an ounce of good 
circumstance is worth many pounds of oral evidence, and even if, instead 
of two, two hundred Kayesths swore they had sat in a circle round 
.tccusod from 6 p.m, to 6 a.m. it would as nothing in my mind 
compared with the unexplained bloody thumb print.” The High 
Court, in confirming the seiiteuoc of death pass^fd in the case, referred 
to the thumb print as “evidence upon whicu we can safely rely.” and 
added that it was “ conclusive of the presence of the appellant ” at the 
scene of the murder. 3 N.L.R. 1 (16). U 

(7) Thumb impression— Judge and Jury— Practice- 

(a) Though the classifination of finger impressions is a soiencr- requiring much 
study, and though it may require an export in the first iusl^nce to 
say whether any two finger impressions are identical, yet the reasons 
which guide him to this conclusion are such as may be weighed by any 
intelligent person with good powers of eyesight. {) C-W.N. 620 (627) 
«S2 C. 750 « 2 Gr. L.J. 259. y 

• 

{b) The question as to the identity of thumb impresdoiis on two or more docu - 
meats, for the purpose of ascertain ing whether the thumb impressions 
are of one and the same person, is eminently a matter for the jury 
^ and not for the Judge. 1 O.l'j.J. 386 (387). W 

id) A iury is not bound to accept the opinion of an expejrt upon thumb impres- 
sions withrut corroboration of their own intelligence as to the reasons 
which guided him in his conclusions. Per Geidt, J, in 9 C.W.N. 520 
(627)== 32 C. 759*2 Cr. L.J. 259. X 
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(i) Questioning the Jury as to thumb impressiona. 

[a) Ft is ouly when it is naoe^sary to ascertain what the verdict really is that 

S. Cl. P.C., justifies the Judge in putting questions to the jury. 
9 C.W.N. 5‘iO (521)- 32 C. 759 2 Cr. L.J. 250. (Per Henderson, 
J.). . Y 

[b] Where the jury returned ii pliiiu and simple verdict ol “ qpt guilty,” no 

question should have been put tj them as tegards the identity of the 
thumb napiejsions. Per Henderson, J, in 9 C.W.N. 520 (524J -^32 C. 
759-2 Cr. L.J. 250. Z 

(0) Comparison of thumb impressions by Court— Practice. 

It is also permissible to the Gomt to compare (or itself thtmb impressions of 
persons and to decide whether the opinion of an expert on the point is 
correct. 9 C.W.N. 520 (523)^=32 C. 759-2 Cr. L.J. 259 ; 3 N.L.R. 

1 (14). A. 

(10) Proof of previous conviction by identity of finger impressions. 

(а) It is also permissible to prove previous conviction by identity of huger 

impressions, 3 N.L.R. 1 (14j ; but see 4 L.j>.R. 125. R 

(б) The accused was convicted of theft. He had three previous coiiMctioiis. 

The previuu-j couvi jtions were denied by the accusod, and, in order to 
prove them, the ptosoention produced certain finger impression slips, 
and tlio fmgoi print iristriictor at Rangoon was called. He took 
impre.shiou*' of the aocu'-ed’s fnigcn; in OoT;rt, and after having com- 
pared them with finger impressions on sheot.s he produced from the 
finger impression bureau, he declared tnat the a.?cn.sed must bo the 
man whose finger impres^ion.'^ were on the siieets he produced and 
• whose previous convictions wore entered on those sheets. Flo did not 
personally Know the .ic(ju« 0 (l and had not himscif taken the impressions 
on the iboots lio produced. Held, the previous corivi<;tions of the 
accused st.atcd on the slips were not proved by more production of 
such slips. 4 L H.R 125 ; but ^ef 3 N.L.R. 1. C 

A.~ MIHCKLLANKOUH. 

il) Subjects on which experts may not testify— Construction of document^. 

(a) "QuH’-tioiih as to cniujtructmn ot do.aimonts, being niatter.s of law, and not 

of fact, belong O/.olusively to the Gcurt, and expert opinion on such 
que.suions is inadmisrihJe.” Phip. Kv., 4th Kd., p. 300. D 

(b) Thas opinion ovideinio was hold inadrni.ssihle as to the construction of a 

company prosp«. ctn.'i. Grove v. Bnluwayo Co., Times, Mar. 30, 1898, 
C.A. ; Pbip. Ev/., 4th Rd , p. 300.^^ E 

(c) Sc also as to the construction of patent specification. Uadd v, M. ot Manchcf^- 

ter, C7 L,T. 569; lirvohs v. Steele, 14 R.P.C. p. 73; Badische v. 
Leveinstein, 14 App. Gas. 717 ; Phip. Kv., 4th Kd., p. ,360. F 

(d) So also the conhtrnctmn of covenants in »-e.sfcraint of trade cannot bo proved 

by expert evidence. Jfauies v. Domna, 15 T.L.R. 354 C.A. ; Phip. Plv., 
4th Ed., p. 3C0. 0 

(e) Statutory plans cannot bo cou.struod by export evidence. DuwUny v, Ponty- 

pool Cci*, 18 Kq. 714 ; Phq). Kv., 4tb Kd., p, 360. H 
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A— MISCELLANEOUS.— {Oon«w^/e^). 

(2) Disputed points of professional duty or majority. 

(rt) “ The opinions of experts cannot be rooeived upon — Phip. Jhiv., dtliiiid.. 

p. 360 ; see also Ros. Or, Ev., 13th Ed., p. 122 ; Tay, Ev., lOfcli Ed., 

^ S. 1419, p. 1024 ; Groenbaf in S. 441 ; Campbell v. Rickard^, 5 B. 
and Ad. 840. ^ I 

t(d/ “ But such evidence is admissible if it be necessary to elucidate the rulea of 
the profession.” Phip. Ev., 4th Ed., pp. 360 and 363. J 

(3j Opinions of cattle drovers. 

The ve n<^t admissinlo upon the quoRtioii of how an accident to the cattle 

in a railway truck must have hnpponed.” Smith v. Midland Jly. 57 
L.T. 813 ; Phip. Ev., 44h Ed., p. 360. K 

(4) Opinions of firemCn. 

“The are not adinihSible i i prove whether there was anything to point to 

the fire having occurred accidentally, this being a matter of i>cientific 
knowledge.” H. v. Caltermniil ^ 121 Sess. Pap. C.C.C. 151 ; Phip. Ev., 
4th Ed., p. 300. L 

(5) Opinions of jurymen. 

“ Tho opinions of jurymen are not adim.^sible as to what verdict they would 
have given had the evidence luon different.” Hatch v. Jjcwts, 2 F. 
and F., p. 475 ; Phip. Ev., 4ch Ed., p. 360. M 

(6) Opinion evidence was held not admissible to prove the following matters 

(a) “ That one name is like another a.s to be ealcuJatod to deceive purchasers. 

North Cheshire and Jdanchedter Breaerjj Co. v. Manchester Breu'dry 
Co., (1899) A.C. 83 ; Tay. Ev., 10th Pld., S. 1419, p. 1024 ; see also 
4 C.L.J. 268 (‘285). * N 

(b) “ I'hat one trade mark is like .mother as w^uld deceive intending 

purchasers.” Bourne v. Swan and Kdgar, I Ch. 211 ; Tax. Ev., 10th 
Ed., S. 1419, p. 1024; 4 (J.Ij.J. 268(285). D 

(c) “ That the make up ot one article is so like another as would deceive 

possible purcbascis ” Ray ton and Co, v. Snelhnij, (1901) A.C. 308; 
Tay. Ev., lOtli Ed., Ss. 1419. 1024 ; 4 C.L.J. 268 (285). P 

(d) For a case in which a Judge was held to have been wiong in calling e.\pert 

testimony, see 9 VV.R. 88. Q- 

(7) Possession, how to he proved. • 

(a) A witness’s stateinont that a party “ is ju po^se.ssion ” is no evidence of tho 
fact. The (jupstiori of po.vse.<sion is a mixed otje of law and fact; and 
tho evidence produced must gi\e the various acts of ownership which 
go to constitute possession so that the Court may arrive at its own 
conclusion. 9 W.Bf. 79 ; but 4 B.L.R. 97 (P.B.). R 

(5) A statement hy a xvitnoss that a party is in possession is, in point of laxv, 
admissible as evidence of tho facts that such party was in possession. 
4B.L.R. 97(P.B.). 8 

N.Bi^ — For further example.s of oases where export testimony was admitted or 
rejected, see Phip. Ev., 4th Ed., pp, 362— B67. 

(8) Opinions of unscientific witness—when and how receivable. 

(rt) The may be admitted in giving evidence as to “ facts which are made 

up of a great variety of oircumstanoes and a combination of 
appearances which, from the infirmity of language, cannot properly 
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be described ; in this category may be placed matters involving 
magnitude»of quantities, portions of time, space, motion, gravitation, 
value, and such as relate to the condition /Or appearance of persons or 
things.” Johnston, J. in State v. Baldwin^ 86 Kan. 10, 12 Pac. 318 ; 
Wigm. Ev., 05, Ed., S. 1977, p. 2822. ' T 

(6) The very basis upon which this excep*cion to the general rule rests is that 
the nature of the subject-matter is sucb that it cannot be reproduced 
or detailed to the jury precisely as it appeared to the witness at the 
time.” Per Loomis, J, in Sydle^inanv* Beckwith^ 43 Conn. 12 ; Wigm. 
Ev., 06 Ed., S. 1918, p. 2551. U 

(c) “ The ground upon which opinions are admitted in such cases is, that, from 
the very nature of the subject in issue, it cannot be stated or described 
in such language as will enable persons, not eje- witnesses, to form an 
accurate judgment in regard to it. How can a witness describe the 
weight of a horse? or his value? Will any description of the 
wrinkles of the face, the color of the hair or tones of the voice, or the 
elasticity of step, convey to a jury any very accurate impression as to 
the ago of the person described ?*’ Per Foster, C.J., in Hardu v. Mer- 
rill, 50 N.H 241 ; Wigm. Ev.. 06 Ed., S. 1918, p. 2662. ‘ Y 

(<i) “ And 80 , also, in the investigation of mental and psychological conditions,— 
because it is impossible to convey to the mind of another any adequate 
conception of the truth by a recital of visible and tangible appearances, 
— because you cannot, from the nature of the case, describe emotions, 
sentiments and affections, which are really too plain to admit of con- 
cealment, but, at the same time, incapable of descriptions,— the 
^opinion of the observer is admissible from the necessity of the case ; 
and witnesses are permitted to say of a person, * ho seemed to be 
frighteAed ‘he was greatly excited ‘ he was much confused * he 
was agitated’; ‘ ho was pleased*; * he was angry’,” {Ibid), W 

^e) “The opinions admitted are formed from minute peculiarities of form, 
shape, colour, sound, <&c., that cannot be described in human 
language, so as to convey any accurate impression of the object, and, 
therefore, unless opinions are received there must be a failure of 
evidence. When the f.^cts and peculiarities upon which the opinion 
is formed can be stated and described, they must be, and it is then for 
• the jury and not to witness to form an opii:ion. Per Billows, J. in 

Whittier v, Franklin, 46 N.H. 24 ; Wigm. Ev., 06 Ed., S. 1977, 
p. 2622. X 

** All concede the admissibility of the opinions of non-professional men upon 
a great variety of unscientlfio questions arising every day and in every 
judicial inquiry. These are questions of identity, handwriting, 
quantity, value, weight, measure, time, distance, velocity, form, size, 
age, strength, heat, oold, sickness, and health ; questions, also, 
concerning various mental and moral aspects of humanity, such as 
disposition and temper, anger, fear, excitement, intozicatiou, veracity, 
general character, and particular phases of character, and other 
conditions and things, both moral and physical, too numerous to 
mention.** Per Foster, C,J., in Hardy v. Merrill, 66 N. H, 241 ; 
Wigm. Ev., 05 Ed., S. 1977, p. 2622. Y 

to) M B. —For further cases see under S. 47, inira% 
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Foots beaimg 
upon opinions of 
experts. 


46, Facts, not othervvise relevant, are relevant 
if they support or are inconsistent with the opiniona 
of experts i, when such opinions are relevant. 

lllustrationa^ 


(a) The question is, whether A was poisoned by a certain poison. ^ 

The fact that other persons, who were poisoned by that poison, exhibited certain 
symptoms whith experts affirm or deny to be the symptoms of that poison, is relevant. 

(h) The question is, whether an obstruction to a harbour is caused by a certain sea- 
wall. • 


The fact that other harbours similarly situated in other respects, but where there 
were no such sea-walls, began to be obstructed at about the same time, is relevant. 

(Notes). 


if they support or are inconsistent with the opinions of experts.*^ 

(1) Prinoiple of the section. 

(a) This section embodies an exception to the general rule which lays down 

that evidence of collateral facts cannot be received. Tay. Ev., 10th 
Ed., S. 336, p. 263. Z 

(b) Where the question is a matter of science, and where the facts proved^ 

• though not directly in issue, tend to illustrate the opinions of scientific 

witnesses, such facts may be received in evidence. Tay. Ev., 10th 
Ed., a. 336, p. 268. I. 

(c) '* For example, where the point in dispute was, whether a sea-waU had 

caused the choking up of a harbour, and engineers were called to give 
their opinions as to the effect of the wall, proof that other harbours 
on the same coast, where there wore no embankments, bad begun to 
be choked about the same time as the harbour in question, was 
admitted , as such evidence served to elucidate the reasoning of the 
skilled witnesses.” Folkes v. Chadd, 3 Dpug. 157 ; M'Faddaii v. 
MurdocJc, Ir. R, 1 O.L. 211 ; Tay. Ev., 10 Ed., S. 336, p. 263 ; Phip. 
£v., 4th Ed., p. 151. B' 

N.B.^The above case is embodied in illustration (6) to this section. 

(d) **If the point in dispute be whether a defendant was or was not in his 

right mind on a certain occasion, it is clear that after proof by a 
medical man, or (in a civil case) an admission by counsel, that 
madness is often of an hereditary character, evidence tending to show 
that none of the defendant's ancestors or near relations had been 
insane, would be admissible in support of the negative proposition.” 
Bagot V, Bogota 1 L.R. Ir. 308 ; Tay. Ev., 10th Ed., S. 336, p. 263.C 

(e) ** And on a question of disputed paternity, after proving that, as a matter 

of science, that children are apt to inherit the features or general 
appearance of their parents, evidence will be received of personal 
resemblance between the party in question and his alleged father.” 
Bagot v. Ropof, 1 L.R. Ir, 308. ; Tay. Ev., 10th Ed., S. 335, p. 263.]>> 

(2) EngllBh Law. 

(а) »This section is in accordance with the rule of English Law. See Tay. 

Ev., 10th Ed., Ss. 816, 837 ; Field Ev., 6th Ed., p. 198. B 

(б) Illustration (6) is taken from the case of Folkea v. Ohadd, 8 Doughlas, 

Rep. 167 ; see Field Ev., 6th Ed., p. 193 (note). F 

N'B.'— See also Notes under S. 45, supra, and S. 61, infra. 
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47. When the Goinfc has to form an opinion as to the person by 
whom any document was written or sii^ned, the 

wi^ini()u ;ia to . . , . ” 

handwriiing when opinion of any person acquainted with the hand- 

relevant. writing! of the person by whom it is supposed to 

be written or signed, that it was or was not written or signed by 

that person, is a relevant fact. 

. * 

Explanation -A person is said to be acquainted with the hand- 
writing of another person when he has seen that person write, or 
when he has received documents purporting to be written by that 
person in answer fc(j documents written by himself or under his 
authority and addressed to tliat person, or when, m the ordinary 
course of business, (locuments purporting to be written by that 
person have been habitually snbniitted to him. 


Illn^lralions 

'Pbo qacstiou Ls, whether .i given letter is in the handwriting of A. niercham. in 
London. 

n is a nierchant in Calcutta, wh i has written letters addressed to A, and received 
letters purporting to he written by him. G is B’s clerk, whose duty it was to examine 
^nd file n’s correspondence. I) isH’s broker, to whom B habitually submitted the letters 
purporting to be written by A for the purpose of advising with him thereon. 

The opinions of 13, C, and Don thequostion whether the letter is in the handw/itnig 
of A arc relevant, though neither 13, C, nor D ever saw A write. 

• (Hotes). 

i.-~**The opinion of %nny person acquainted with the handwriting, etc.” 
<1) Principle of section. 

“ All proof of handwriting, except when the witness either wrote the doc-umeut 
hiinrsolf, or saw it written, is in its nature comparison; it being the 
belief which a witness entertains upon comparing the wTitiiig in 
(question with an exemplar formed in his mind from some previous 
knoNvIedge. ’ Dua v. Suckermorey 5 A. andL. 703, 731 ; Tay. Ev., lOth 
Ed., S. 1809, p. 1339. G 

• 

U-A) Comparison of seals— English and Indian Law. 

^ Under this section and S. 73, oomparisou of a disputed writing or seal with a 
genuine writing or seal may bo made by the witnesses or by the Court 
in criminal as w'ell as civil proceedings. There is no such provision 
in England as to seals. As to waitings, see 17 and 18 Vic. C. 1*26, 
Ss. 27, 103; and 28 and 29 Vic. C. 18, Ss. 1 and 8.” See Whitley 
Stokes’ Anglo-Indian Codes, Vol. II, p. 830. H 

(2) Handwriting, different modes of. ^ 

A document wholly in the handwriting of a party is said to be an autograph 
or holograph ; where it is in the bandwriting of another person, and is 
only signed by the party, the signature may be called ‘ onomastic ’ ; 
■where it is signed by a cross or other symbol, ‘ symbolic.' ’* 2 Bentb. 
Jud. Ev., 459—61 ; Best Ev., 9tb Ed., 8, 232. p. 217. I 
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^(Continued), 

(3) Modes of proving handwriting under the Act. 

¥he following are the ways provided for the proof of handwriting under the Act . — 

(i) By the ovidencp of the person who wrote the document. See Phip/Kv., 
4th Kd., p. 477 ; A.A. and W. 4th Ed., p. 312; Tay. Ev., 10th Ed., 
’ S. 18(i*2, p. 1336 ; Gun. Ev., 11th Ed., pp. 128, 129 ; Best Ev., 9th Ed., 
S. 232, pp. 216, 2*7 ; 13 VV.R. 191 ; Field Ev., 6bh Ed., p. 194. J 

• 

(li) By the evidence of :in attesting witness, i e., one who actually saw tb** 
person write the particular document. See Tay. Ev., 10th Ed., 8. 1862, 
p. 1336, Cun. Ev.. llth Ed., pp. 128, 129 ; Best P"v., 9th Ed.. 
8.* 232, Fp. 21f). 217 ; 13 W.R. 191 ; h’iold Bv., 6th Ed., p. 194. K 

|iii) By the evidence of a person ‘who had seen the party write other documents. 

Tay.'Ev., 10th Ed., S. 1863, p. 1336; Dela Motte’s case, 21 How. 
St. Tr. 810. Bub soc Best Ev., <)fch Ed.. S. 234, pp. 217 and 21H , 
Field Ev., 6th Ed., p. 194. L 

(iv) By the evidence of a person acquainted with such handwriting either by 

receiving letters “ puiporting to be written by the person in an.swer to 
• documents written by the witness or under his authority and addressed 

to that pethon or when, in the ordinary coiirao of business, documents 
purporting to be written by that person have been habitually submitted 
to him/’ See Explanation. Tay. Ev., Yol. Jl p. 1555, cited with 
approval in 13 W.B. 191 (193) , Field Ev., Gth Ed., p. 194. M 

N.B. — “ These last mentioned two modes of proof may in all cases he given lu 
the first instance, since the law recognises no distinction between them 
and the ocular proof of witnes.ses who actually sa^v the particular 
docuraenb written.’’ Tay. Ev., Vol. li, p. 155, cited and followed w 
13 W.R. 191 (193). * N 

(v) By the evidence of an expert in the comparison of bandwriting. See S 45, 

supra; Gnu. PjV., llth Ed., pp. 12.3, 129 ; Bo.st Ev., 9th PCd., S. 2.32, 
pp. 210, 217 ; Field Ev., 6th Ed., p. 194. 0 

R.B. — “ Froof of similarity of handwriting i.s admissible in our CourtB, and 
the law makes no distinction between such proof and the direct 
testimony of witncsso.s ni whoso presence the document is written.*’ 
13 W.U. 191 (193). ^ P 

(vi) By the Court comparing the document in dispute with any others proved 

to the satisfaction of the Judge to be genuine. See S. 73, infra Q 

(vii) “ The Court may also direct any person pre.sent in Court to write any 

words or figures fo? the purposes of enabling the Court to compare the 
words or figures so written with any vvords alleged to have been 
written by such person, ” See S. 73, infra, R 

(viii) By the admis.^ion of the party against whom the document is tendered. 

^ See Phip. Ev., 4th Ed., p. 477 ; see also S. 21, supra. 12 B.L.R. App. 
18; Cun. Ev., llth Ed., pp. 128, 129; Best Ev., 9th Ed., 8.2.32, 
pp. 216, 217. 8 

N.B. — As to the relative values of the various modes of proof detailed above, 
see Field Ev., Gth Ed., p. 194. T 
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The opinion of any person acquainted with the handwriting, etc.*’ 

— (ContiMied). 

(4) Mode of proof— 'Preiumption—Praotloe. 

“ Where a lo<?s valuable method of proof is resorted to it should be borlic* in 
. mind that this may raise a suspicion that the party is actuated by 

some improper motive in withholding e/idence of a more conclusive 
nature, if it does not appear that such evidence is nop readily avail- 
able. Field Ev., Cth Ed., pp. 194, 195. U 

(5) Handwriting, whether includes signature. 

(а) The word ‘ handwriting ' in the section, presumably includes oth hand- 

writing in general and signature.'’ A. A. and W. 4tb Ed., p. 310. Y 

(б) " One person’s knowledge of the handwriting of another may be confined 

to his general style and may not extend to bis signature. ” {Ibid}. W 

o 

(c) “ A signature may and very often does possess a great peculiarity. 
Although, therefore, a person can recognise another’s style it may 
not follow that he can recognise his style of signature : this he may 
have never seen.” (Ibid). X 

id) On the other hand, a person may be competent to recognise another’s style 
of signature, although quite unable to recognise bis general style of 
writing ; for, of his style, beyond his signature, he may be quite 
ignorant, and the one may be very different from the other. {Ibid).Y 
(e) That one is not acquainted with another’s general writing does not 
disqualify him from proving his signature. Ram on Pacts, 72. 73. Z 

(/) And “ a witness may bo acquainted with the signature of a firm without 
being able to identify the handwriting of either, or any, partner.” 
Lawson, op, cit. 298. A 

(C) Signature, what amounts to. 

(а) Any form in w'hich a person affixes his name, with intent that it shall be 

treated''as his signature, is sufficient. Phip. Ev., 4th Ed., p. 477* B 

(б) Thus, a will was hold to bo signed by another guiding the testator’s hand. 

\filson V. Bcddardf 12 Sira. 28 ; Phip. Ev,, 4th Ed., p. 477. C 

(c) Signature may be made in the form of a third person (as) where A writing 
“sold to A.” Johnson w, Dodgson^ 2 M. and W, G59 Bleakley v . 
Smith, 11 Sim. 150 ; Phip. Ev., 4ch Ed., p. 477 : see also Dtirrell v. 
Evans, 1 H. and C. 174. D 

(7) Stajnp—Seal— Signature. 

(a) Thus, again stainpi'ng was held, in one case, to amount to signature. 
Jenhyns v. Gais/ord, 11 W.R. 854 ; Bennett v, Brumfltt, L.R. 3 C.P. 
23 ; Phip. Ev., 4th Ed., p. 477. E 

(5) “ Witnesses who know the seai of another have been permitted to say 
whether a particular seal was or was not the seal of that other, even 
though they were not present and saw the seal fixed.” A. A. and W\ 
Ev.. 4thEd,, p. 811. F 

(8) Mark. 

(a) A name may be signed by a mark. Baker v. Denning, 8 A. and E. 94 ; 

Phip. Ev., 4tb Ed., p. 477. 0 

(b) In the above case it was held that it was not material whether the person 

could write or not, and that no such inquiry could be allowed. 
(Ibid). H 
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^{Ooniinued), 

(9) Initials. 

* (a) Initials were also held to amount to a sufficient signature. Re Blemtt,. 

a P.D. 116 ; He Savory^ 15 Jur. 1042 ; Phip. Ev., 4th £d., p. 47%b I 

(5) Initialled seal was held to operate as signature in one case. Re tlmerson^ 

9 L.R.I. 44.3 ; Re Lemodi, 30 Ir. L.T.R. 127; Phip. Kv., 4th Ed., 

. p. 477. ' J 

(10) Assumed name. 

A will or deed executed in an assumed name is valid, if not intended to 
deceive. Re Clarket 1 S. and T. 22 ; Be Doiice, 2. S. and T. 693 ; 

Phip. Ev., 4th Ed., p. 477. K. 

» 

(11) Surname. 

A signature by a surname may be sufficient. Jjobb v. Stanley ^ 6 Q.R. 574 ; 

Phip. Ev., 4th Ed., p. 477. L- 

(12) Penoil signature. 

{a) Signature may be made in pencil. Oreatj v. Phijsic, 5 B. and C. 234 ; 

. Phip. Ev.. 4th Ed., p. 477. M 

(6) And an endorsement in pencil of a promissory note has been held valid. 

(Idid). K 

(13) Printing- -Signature. 

Signa^iure may be made by printing. Schneider v. JSlorries^ 2 M. and S. 28C; 
Torrent v. Crip^.s, 27 W.R. 706 ; Hucklesby v. Hooh^ 82 L.T. 117 : 
Phip. Kv., 4th Ed., p. 477. ^ O- 

(14) Qualified signatures. 

As to the effects of qualifying words appended to a signature, see Exchange 
Bank V, BUthen, 10 App. Gas. 293 ; Kirkwood v. Carroll, 1 K.B. 631 ; 
Phip, Ev., 4th Ed., p. 478. p- 

(15) Intention of person signing. 

The signature in the above cases must bo intended to govern and authenticate 
every maliorial part of the instrument. Hubert v. Turner, 4 Scott. 
N.R. 486; Caton v. Caton, L.R. 2 H.L. 127; Phip, Ev., 4th Ed., 
P- 477, Q 

(16) Mark, signature by— Evidence. 

(а) ** Handwriting ordinarily means whatever the party has written {i.e., 

formed into letters) with his hand.” Com v. Webster, 5 Gush. 301 
(Amer.) • R 

(б) “ The identity of a party may be proved by showing that this mark was 

3nade in the book and that mark is in his handwriting. Per Parke, 
B., in Sayer v. Glossop^ 12 Jur. 466. S 

(c)*Witnesse 3 wore allowed in certain cases to express their opinion that a 
mark on the document was the mark of a particular person. George 
v. Surrey, M. and M. 616 ; see Lawson, op, oit., 206, 297 ; Pearcy v. 
Decker, 18 Jur. 997 ; Tay, Ev., 10th Ed., S. 1813, p. 1337 ; Best Ev., 
S. 234, p. 218 ; see also 18 B. 66. (73). T 
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The opinion of any person acquainted with the handwriting, etc,** 

-{Concluded). 

(fi) Hut it wa^ o.ily in some vaiy extraordinary iaatances that tbo mark of an 
illiterate person may become so well known as to be suBceptibl.e of 
proof like handwriting. Par Rufhrn, C.J. in Currie v. Hafnpton, 

Hired. 311. ^ U 

(«) “ The general rule dcduccable from the various authorities saoins to be that 
unless there is something to identify the mark as being that of a 
particular person, the evidence is not to be admitted.” Hest J^jV. Uth 
bk\., S 234, p. 21H. Y 

(17) Party executing document in several different capacities. 

(a) A need not sign the document more than once. Voxinq v. SchiiLcr, 

11 051 ; Ball v. Dimsierville, i T.R 313 ; Phip. Kv., 4th Kd., 

p. 47H W 

(Ij) Extrinsic evidonco is admis-^iUlc to show the intention of the person signing. 

(Bjid). X 

(IH) Identity of person, evidence as to. 

In whichever way the witness has .iCfiuired his knowledge of handwriting, it 
is obvious that evidence identifying the person whose writing ir in 
dispute with the person whoso hand is known to the witness, must bo 
adduced, either aliunde, or by the testimony of himself, if he be per- 
sonally acquainted with the writer. See Bor v. Suc'kcr7norey 5 A. and 
C. 703, 731 ; Tay. Hv., 10th Kcl., S. 1807, p. 1.330. Y 

2, —** Explanation.** 

.(1) Mode of acquiring knowledge as to handwriting, question as to— Practice-- 
English and Indian Law. 

(a) “ The witnes5 need not .statu in the first instance how he knows the hand- 
writing, Miici* it IS the duty of the opposite party to explore on crosa- 
oxamiuatiori the sources of his kuowledgo, if lie be dissatisfied with 
the testimony a-i it .stands.” Moodij v. Howell, 17 Pick. 41U ; over- 
ruling i>/a^nia/w^r v. llTiZBon, 1 Penrose and Watts, 21G ; Tay. Kv., 
10th J'jd., fci. 1803, p. 1337, ctled and followed in 18 B. 58 (62) mo Bom. 
L.H. 663, Z 

(h) The above is a correct exposition of law in this country also. Per Jenkins, 

* C.J., in IS B. 58. (62) = 5 Bom. L.R. 663. ‘ A 

(c) But it is permissible, and may often be expedient, that the matters refer- 
red to ill the explanation should bo elicited on the oxamination iii- 

chief. {Ibid). B 

• 

(7) It is in the power of the presiding .Judge and often may be desirable to 
permit the opposing advocate to intervene and cross-examine, so that, 
the Court may, at that stage, bo in a position to come to a definite 
conclusion, on adequate materials, as to the proof of the haadwriting. 
Per Jenkins, C.J. {Ibid). ‘ C 

(e) “Still, the party calling the witness may interrogate him, if he thinks 
proper, as to the oircum.stances on which his belief is founded.” H. v. 
Murphy, 8 C. and P. 310 ; Da Caata v. Pym, Pea. Add. Gas. 144 ; Tay. 
Bv., 10th Ed., S. 186.3, p. 1.3-37. D 
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{/) “ It it should appear that a witness’s belief as to handwriting rests on the 
probabilities of the case, or on theoharauter orconductof tho supposed 
writer, and not on the actual knowledge of it, the testimony will bo 
rejected.” {IbUh. E 

r(2) Form of answer by wftness as to hanclwrlting. 

(<i) A ;^'itness called as to handwriting must declare his belief that it is genuine. 

KaqUton v. Kingtion, H Ves. 476; Tay. V.y., 10th Ed., S. l‘Sr>8, 
• p. 1839. See also 13 W.R. 191 (194). F 

(b) But there soems to lie considerable ditteronce of opinion on this point even 

ill England. 18 W.R. 191 (194). G 

■> 

(c) “It IS proper to reooivo the testimony of a person, who, while declining to 

express a docidud belief,* will yet declare ibal he is of u pi mu n or that 
he thinks the paper is genuine.” T.iy. Ev., 10th Ed., S. 1808, p 1389. 
See also 13 W.K. 191 (194). H 

(d) When a skilled witness swears to his belief that a particular writing is that 

of a certain individual, he does not pledge himself to anything beyond 
the fact that the handwriting is, in Ins opinion, precisely similar to 
, that of the said ‘individual, and nothing further than this can be 

guaranteed to the Court wlien one writing is compared with another. 
13 W.R. 191 (191). I 

{e) In one case; a witness was allowed to state in his cross-ex.imination that his 
father could not write or sign his name, but used to make a mark — 
the mark of a plough—, that ho had no paper with him that beats his 
mark, and that the paper then shown to him was not his mark. 
18 B. 6(i (78). . J 

r(3) Acquaintance should not be gained with a view to tjie specific occasion on 
which the proof is offered. 

(a) “ In order to render admissible cither of the above modes of proof of hand- 
writing, the knowledge must not hav«, been acquired or communicated 
with a view to the specific (iccasioa on which the proof is offered. ” 
See the judgments of Patterson and Coleiidge, JJ., in Doe d Mudd 
V. Siiekerniure, 5 A. and E. 703; 44 R. R. 583 ; Beat Ev , 9th Ed., 
S. 280, p, 219 ; T.iy. Ev„ lOth Ed., S. 1803, p. 1337. K 

(h) “ Where a witness, ciilJed to establish a forgery, had bocomo aeqp.iinted 
with the signature of the party, from having seen him, after tho com- 
menconiont of the suit, sign his name for the purpose of showing the 
witness hia true manner of writing it, the evidence was hold 
inadmissible.” Stamjer v. Searle, 1 Esp. 15 ; see also Page v. Jloinamf, 
2 Shopl. 478 ; Tay.*Ev., 10th Ed., S. 1803, p. 1337 ; Best Ev., 
9th Ed., 8. 23C. L 

(c) “ In such a ease the party might, through design, have written differently 
from his common modo of signature.” Per liord Kenyon. {Ibid). II 

s(d) “So again where, on an indictment for sending a threatening letter, the 
only witness called to prove that the letter was in the handwriting of 
the accused, was a policeman who, after the letter bad been received 
and suspicions aroused, wa.s sent by his Inspector to the accused to 
pay him some money and procure a receipt, in order thus to obtain a 
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2. Explanation.’*— (Continued), 

kaowledgo of biu handwriting by seeing him write, bis evidence was^ 
rejected on the ground that the knowledge obtained for such a specific 
purpose and under such a bias, is not such as to make a man admis- 
sible as a q^uasi li v. Cronch, 4 Cox. Or. Cas. 163 ; BestKv., 

fith Ed., S. ‘23G, p. 220 ; Tay. Ev., 10th E^., S. 1863, p. 1337. N 


(4) Acquaintance gained by seeing the party write. ' 

(а) The conditions afieoting the value of thd evidence of the person who has >een 

the person write, are 

(i) The number of times the party has seen him write, 

(ii) The interval that has elapsed since the last occasioh when the witness 

saw him write, ^ 

(iii) The circumstances, whether of hurry or deliberation, under which the 

writing was made, and 

(iv) The opportunities and motives which the witness had for observing the 

handwriting with attention. Doe v. Suckermorc, 5 A. and E. 703, 
730 ; Tay. Ev., lOfch Ed., S. 1803, p. 1336. a 

(б) These circumstances only affect the weight of the evidence, and not it& 

admissibility. Ph. and Am. C93 ; Beat Ev,, 9bh Ed., S. 235, p. 219.P 

(c) In one case the evidence of a person was admitted though he had not seen 

the party write for twenty years. B. v, Horne Tooke, 1795 ; 25 How. 
St. Tr. 71, 72 ; Eagleton v, Kingsiun, 8 Ves, 473 ; Tay. Ev., 10th Ed., 
S. 1863, p, 1336 : Bast. Ev., 9th Eld.. S. 234, p. 218. Q 

(d) In Another case the evidence of a person who has seen the party write but 

once was admitted. v, Worrall. 8 C. and P. 380, Warren 

v. Andhrson, 8 Scott. 384 ; BestEv., yth Ed., S. 234, p. 218 ; Tay. Jilv., 
10th Ed„ S. 1863, p. 1836. R 

(e) The evidence of a person will be admitted even if such person sens the i)arty 

write only his surname. Lewis v. Sapio, 1827, M. and M. 39 ; Tay. 
Ev., 10th Ed., S. 1863, p. 1.336; Best Ev., 9th Ed., S. 234, p. 218. 8 

(fl But these circumstances may affejt the weight of the evidence, and may be 
matter of comment for the jury. See Best Ev., 9th Ed., S. 234, 
• p, 218 ; Tay. Ev., 10th Eld.. S. 1863, p. 1337.' T 

(5) Acquaintance gained by seeing the party’s letters in the course of buslnesB. 

The following parsons have been held to be competent as witnesses to whom 
letters were habitually submitteef in the course of business : — 

(i) The clerk who bad constantly read the letters to his master. Doe v. 
Suckermore^ 5 A. and E. 703, 740 ; Tay. Ev., 10th Ed., S. 1864, 
p. 1338. U 

t 

(il) The broker who has been consulted upon such letters, (ibid). . Y 

(iii) A servant who having habitually carried his master’s letters to the post, 
and has thereby had an opportunity of obtaining a knowledge of his 
writing. (Ibid), W 
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2.—’‘ Explanation.”— {Continued). 

(iv) “ A solicitor as to signature of a person, though his knowledge of the 

handwriting is solely derived from having seen the same signature 
attached to other documents which have been used in the cause.” See 
Smith v. Sainsbury, 5 C. and P. 106, oifed in Doe v. Siickermore, 
6 A. and 703, 740 ; Tay. Ev!, 10th Ed., S. 1865, p. 1838. Bift see 
Greaves v. Hunter^ 2 0. and P. 477. X 

(v) The aljove persons werf^ held to be competent witnesses though they never 

saw hnn write. Doe v. Suckermore^ 5 A, and E. 703, 740 ; Tay. Ev., 
10th Ed., S. 1864, p. 1338. Y 

(&) WItnaBB aB to handwrlHng—Rlght to pefresh memory— Practice. 

(а) “ There seems no reason why, on principle, one who comes to Court with a 

knowledge of handwriting (by having seen the act of writing or by 
having had correspondence or having possessed old documents) should 
not be allowed to refresh his memory by a perusal in Court of the 
spcciruons forming the foundation of his knowledge.” Wigm. Ev., 
0.5 Ed., S. 2007, p. 2070 ; see also Burr v. Ilarjper^ Holt, N.P.C. 420 ; 
17 R.R. 656 ; Best Ev., 9th ICd., S. 237, p. 220. Z 

(б) ** On principle, if this*' perusal was desired, not as in itself the foundation 

for the opinion, but as a mcaps of refreshing tbe memory of an opinion 
already formed, it could be permitted so far as it served that end.” 
Wigm. Ev., 05 Ed., 8. 2007, p. 2670. A 

(c) “ There can be no doubt, I presume, that if a witness knows he is about to 
be examined as to ^handwriting, and has frequently seen the party 
write, and has in his possession papers that he saw him w'rite, and 
looks at them so as to refresh bis memory as to the character and 
manner of writing, and then deposes, that this would not destroy his 
testimony. A witness is called on to identify a man be had before 
known, but, before he sees him, he looks at ^ picture which he recog- 
nises to be a likeness, which recalls the features and expression of coun- 
tenance, and notwithstanding alterations by age, etc., be tostifies to 
bis identity ; (this is allowable).” Per Coalter, J., in Bedford's Adm'r 
V. Peggy, 6 Rand. 326 (345) ; Wigm. Ev., 05 Ed., S. 2007, p. 2670. B 

{d) “ That by way of refreshing memory such inspection is allowable seems 
clearly the law to-day in tbe United States.” Wigm. 06 Ed., S. 2007, 
p. 2670 ; Clark v. Wyatt, 15 Ind. 272 ; Thomas v. State, 103 Ind. 419 ; 
Smith Y, Walton, H Gill. 86; National Bank Armstrong, 06 Md. 

115. C 

^7) Evidence of person acquainted with handwriting in the usual course of busi- 
noBB, value of. 

In one case the Court made the following observations on tbe value of evidence 
of persons who became acquainted with the person’s handwriting only 
in the usual course of biuiness : — 

It was contended that the evidence co show that the postcard and the letter 
were in tbe handwriting! of the accused is extremely meagre. We do 
not think that there is much force in this contention. There is the 
employer of the appellant and other persons w^ho say that the post- 
card and the letter are in the handwriting of tbe accused. All of 
them do not say that they have seen the accused write, but they say 
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2 Explanation,**—' Comluf^ed), 

that, in the course of business, they have seen his handwriting ; and,^ 
viewing the matter in the way in which such matters ought to bo 
viewed by reasonable men, we do not think it w'ould be right to.hold 
that this evidence d^'^es not prove that the postcard and the letter 
wore in the bandwriting of the accused.” *^22 C. 318 (322). 

(8) Value of the modes of proof mentioned in this section. * 

(fil “ Whatever may bo the i dative values of the several modes of proving 
handwriting mentioned above when compared with each other, it is 
certain that all such pr«>of is, even in its best form, precarious, and 
often extremely dangerous.” Jluherus^ Prael. Jur, Civ. lib. 22, fit. 4, 
n. 16 ; Wills, Cic. Kv., Ill, .3rd Kd. ; liohaon v. fajcke, 2 Add. Eccl. 

Rep. 79 ; Best Kv., 9th Kd., S. 247, p. 228 E 

# 

(fi) Evidence of mere similarity of handwriting is extremely weak in its pro- 
bative force. 1.3 W.R. 191 (194). p 

(c) But, when that cvidenct* i.s strongly supported by other facts, there is no 
reason why the Judge should not be r^^qnired to take it into his consi- 
deration. 1.3 W.R. 191 (194). Q 

{(1) “Many persons writo alike, having the same teacher, writing in the same 
office, heifig of the .same family, — all these produce similitude in 
writing which in common cases, and by common obsoivers i.s not 
liable to bo distinguished.” Per Adam, arqusndo, in R. v. Mr. jystice 
Johnson, 29 How. St. Tr. 475 ; Best Ev , 9th Ed., S. 247, p. 228. H 

{e) The handwriting of the same person varies at different periods of life ; it i.^ 
affected by ago, by infirmity, by habit. ” {Ibid). 1 

(/) “Tn,the present day, all females seem to be taught after one model.” 

Best Ev., 9th Ed., S. 247, p. 228. See also Chambers’ Kdinb. Journal 
for July 26, 1815. J 

{o) For instfince.s showing the deceptive nature of the kind of evidence mention- 
ed in this section. See Kwjleto.i \. Kingston, 8 Vcs. 476; Case of 
Car.sewell, Glasgow;, 1791 ; cited in Burnet’.s Crim. Law of Scotland 602 ; 
Wills, Circ. Ev., 112, 3vd Ed,. Best Ev., 9th Ed., S. 247, p. 228. K 

(/i) “ Standing alone, any of the inodes of proof of handwriting by resemblance 
is worth little ; in a criminal case nothing, - their real value being as 
adnnnicula of tejstimony.” Best Ev., Otb Ed., S. 247, p. 229, L 

« ‘ 

(i) “ But blight evidence, imcontradictcd, may become cogent proof.” Best 
Ev., 9th Ed., S. 247, p. 229 : see also 13 W R. 191 (193). M 

J.— ‘ ' Illustration.** 

N^B . — Theillustration to this section is based on the case of Doe v. Sackermore, 

5 A. and E. 705 (Coleridge, J.) ; 730 (Patteson, J.) TBO—? 40 (Denman. 
C.J), cited in Steph. Dig., 7th Ed., Art. .51, p. 64, N 

48 . When the Court has to form an opinion as to fch^ existence 
Opinion as to of any ^^eneral custom or rights, the opinions, as to 
or'^*custom^ when exivst^mco of such custom or right, of persons 

relevant. who wonld be likely to know of its existence, if it 

existed, are relevant. 
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Explanation ^. — The expression, ‘ fi;eneral custom or right/ 
includes customs or rights common to any considerable class of 
persons. 

Illuslratunt. 

The right of the villagers of a particular village to use the of ji particola^ well' 

is a general right within the meaning of this section. 

!.— ** Existence of any general custom or right. ** 

(1) Principle of the section. 

Such persons as are contemplated bv this section are, so to sp(!ak, the duposi- 
taHoa of customary law, just as the text booKs are the depositaries of 
the general law. 10 I>. 528 (.543). 0 

(2) Scope of section. 

(а) Opinions of persona who are in a position to know the existence of 

custom or usage, is admissible under this section. 20 C. 184 (1H7) P‘ 

(б) The word “ opinions” in this section also include sucli opinions recorded in 

a wajib-ul-iirz, etc. Sec 5 f‘. 744 -7 T.A, 03 ; P^u ld Ev., p. lOU : 
3C.L..I. 5‘)4 (P.C.)-3 A.L J. 415-^8 Bom. L.R. 402- 10 C.W.N. 730- 
=:28A.4fi8. Q 

(c) “The kind of esidmioo contemplated by this section is admissible to 

as well a.s to diHin'Ove a gcnonil right or custom.” Norton. Ev, 227 : 
A. A. and W. 4th Ed., p, 315. R 

(3) This section compared with S. 32, cl. (4) and S. 13. 

(а) “ Under Cl. (4), S. 82, evidence may be given of a .sb-itenient written or ver- 

b.al mnde by a person who is dead, or who cannot be found or who has 
become incapable of giving evidence, or whose atbendaiiee cannot be 
procured without an amo-mt of delay or expense, which, under the 
circLiiiist.iiJces of the case, appc.ms to the C()iirt to be unreasonable, 
such «.tatorru)nt giving the opinion of such person a^ to the cYLstenco 
of any public right or custom or matter of publics or general mlornst, 
of the existence of which, it it existed, he would have been likely to 
bo aware and having been made before any controversy us to t.iich 
right, custom, oi matter arose.” Field Ev., Gth Ed, p. Itl5. S 

(б) “ The present S. 48 is cuiicorncd with oral e\idciJco given in open Court by 

the person expiessing the opinion, and is ur*t gover.ood by the limita- 
tion, before iiuy coiitroNcisy, etc.” Field Ev., (ith Ed., p. 19,5 ; Cunn. 
Ev., nth Ed., p. 130 . A. A. and W., 4th Ed., p. 814. T 

(c) 8, 13 applies to nil rights uud custom'-, public, general, private, anil refeis 
to specified tact.s which may be gi\on in evidence. See A. A. ond W., 
4th Ed., p. SU, U 

(4) Custom and usage—Distinguished. 

(а) “ Usage i.s a fact and cintom is a law. There can be usage without custom, 

but not custom without usage. Usage is inductive ba.^ed on the con- 
sent of pervious in :i locality, CusLum is deductive making established 
local u^agn a law,” Wharton, S. 9G.5 cited in A.A.W., 4th, Ed,,ii. 

334. V 

(б) “Usage is a matter of fact, and not of opinion.” Haskins Warren^ 155 

Mass. 514 (535) ; Wigm. Ev.. 05 Ed., S. 1954, p. 2000. W 

(o) “The mote assertion of a ‘custom’ does not involve opinion.” Conner v. 

n, Cu., 14G Ind. 4.30; 45 N,F,. 662 ; Wigm. Ev., 0.5 Ed., S. 1954, 
p. 2600. X 



^26 


Aot I of 1872 (INDIAN b\il>b:nob act). [S. 48 

g,—** Existence of any genera! custom or right,* *^{ConUnvsd). 

(5) Opinion evidenee as to onstom-'Its Yalue. 

(а) Mere opinion evidence is entitled to no weight in matters of custom, and 

the custom set up must bo proved bj specific instances. 3 B* 34, cited 
and fbUowed in 20 B. 53 (59). * Y 

(б) In the case of Bat Baiji v. Bat Santokt Ktfnade, J, made the following 

remarks:-- 

( 

*' The appellant-plaintiff also sot up a cua^^om which she failed to prove. Her 
witnesses were unable to cite a single instance in support of th6 custom 
set up by her, See 20 B. 5.S (68). Z 

.(c) It has sometimes been said that a witness to trade usage may state any 
specific instances, or must at least mention one of more in support of 
bis statement of the general practice. This notion is traceable to 
some remarks of Lord Mansfield and later Judges, which do not 
justify it. There have indeed been Judges who have refused, on all 
the facts of a case, to credit testimony to usage, which could not 
adduce instances in verification. But there is no rule of exclusion. 
The usage is itself a fact, and the opinion rule does not treat such 
testimony as an inference from data which can be adequately stated 
without the inference.” Wigm. Bv., 05 Ev„ 8. 1964, p. 2G00; Kdie v. 
East htdia Co.,1 W.B 1. 295 ; Bishojj v. Clay, Ins. Co., 46 Conn.** 430 
(465); Camden v. Cowley, 1 W.B 1. 417 ; see also 3 B. 34 ; 20 B. 53 
(69). A 

<{d) '* An usage of trade must be proved by instances, and cannot bo supported 
by evidence of opinion merely.” Per Park, J., in Cunningham v. Fon- 
blanque, 6 C. and P. 43 ; Wigm. Kv., 05 Ed., S. 1954, p. 2600 ; 3 
B. 34 ; 20 B. 63 (58). B 


(e) “As to whether one witness to usage suffices,” Sec Wigm. Kv., 06 Ed., 

Ss. 2063, and 1964. C 

(f) “As to whether, when instances are given, one instance suffices. ” See 

Wigm, Ev., 05 Ed., Ss. 379 and 1964. D 


.(6)Xogent evidence of custom— Essentials of valid custom. 

(а) The most— is not that which is afforded by the expression of opinion as to 

its existence, but by the enumeration of instances in which the alleged 
custom has been acted upon, and by tbo proof afforded by judicial or 
, revenue records or private accounts and receipts that the custom has 

been enforced. 1 A. 440 (441). E 

(б) Again, a custom to be good must be definite. 1 A. 440 (442). F 

(c) Oourts must inquire very fully before^ affirming the existence of customs 

which appertained to ibo feudal system and are disappearing with 
that system. 1 A. 440 (441). G 

(d) In cases where the existence of ancient customs was in dispute it is 

peculiarly incumbent on the Courts to try the existence of the custom 
regarding each* case as a separate issue. 1 A. 440 (441). H 

.(d) The Courts should also tent the parol evidence given generally as to the 

existence of the custom by ascertaining on what grounds the opinion 
of each witness is based. 1 A. 440 (441). 1 
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Existence of any geaeraf custom ot rlght*^*— (Continued), 

(7) Evidenea of usage— Usage, whether should be from time immemorial. 

(a) '^lQ England a valid custom is required to bo proved to have dated from 

^ time immemorial, 23 0, 427 (420). J 

(b) But in this coantry there is no necessity for proof in ail cases of such long 

existence. «23 0. 427 (429). * K. 

(c) In the case ol Dalglish v. Guzuffer Hassan, their Lordships Trevelyan and 

Beverley, JJ, made the following remarks 
t “ The word ' usage * at any rate, would include what the people are now or 
reoenUy in the habit of doing in a particular place. It may be this 
particular habit is only of a very recent origin, or it may be one which 
has existed for a long time. If it be ono regularly and ordinarily 
practiced by the inhabitants of the place where tbo tenure exists, that 
would be ‘ usage ’ within the meaning of the S. 183 of the Bengal 
Tenancy Act (Vlll of 1886).” 23 C. 427 (429), cited aDti followed in 
26 0.184 (187). L 

Examples of opinion5 admitted under this section. 

(1) Wajlb-ul-apz recording custom. 

(a) On the question of the existence of a special custom the wiijib«ul arz of 

, village administration-papers, directed to be made by Reg. VJl of 

1822, and ascertaining and recording usages of the kind of the custom 
in question, were properly received in evidence. 5 C. 744=6 O.L.B. 
593 = 7 I.A. 63 (P.C.J. M 

(b) The question of the admissibilit} of such papers is.not affected by the fact 

that they were prepared by the settlement officer’s subordinates and 
not by himself as required by the Regulation. 6 C. 744^^6 C.L.R. 
693=7 I. A. 63 (P.C.), N 

(c) Even if such papers were to be treated only as the rccorded’opinions of those 

likely to know the custom, they would be admissible in evidence 
under this section. 5 C. 744 = 6 C.L.R. 593 = 7 l.A. 63 (P.C.). (2 
N.W.P. 895, See also .3 C.L.J. 694 = 3 A.L.J. 415=8 Bom. 

L.R. 402 = 10 G.W.N. 730 =28 A. 488 (P.C,). O 

(d) Entries in a wajib-ul-arz properly made and authenticated by the 

signatures of the officer- who made them, are admissible in evidence 
tinder this section, as the record of opinions as to the existence of such 
custom by persons likely to know ol it. 3 C.L.J, 594 =3 A.L.J. 415= 

8 Bom^L.R. 402 =10 G.W.N. 730=28 A. 4S8 fP.C,). P 

(c) Upon a question of custom, a wajib>ul-arz is generally more valuable as a 
record of the opinion of persons presumably acquainted with the 
custom than as an official record of custom. 8 O.C. 94 (102). Q 

(f) Entries in a wajib-ul-arz however important they may be as evidence of a 
custom, are nor. coficlusive evidence of such custom. 12 A. 328 (335) 
(P.B). R 

(2) Opinion evidenoe was admitted to prove the following facts 

(i) A boundary between villages. Norton Kv., 227 ; A. A. and W. 4th Ed., 

* p. 315. See also Gunn, Ev., 10th Ed., p. 201. g 

(ii) The limits of a village or town. (Ibid). j 

(iii) The opinions of persons likely to know about village pasturage. (Ibid). U 

(iv) A right to collect trffls. (Ibid). y 
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Existence of any general custom or right.* *--{Concluded), 
Examples of opinions admitted under this section.— (Co 


(v) Bight to tbo use of paths, water-courses, or Worries. {Ibid). W 

(vi) Right to collect fuel. (Ibid). * X 

(vii) Bight to use tanks and bathing ghats. (Ibid)fir Y 

(viii) Rights to water-courses, tanks and ghats for washing. (Ilii). Z 

(ix) A right to trade to the exclusion of oth'brs. (Ibid), 

(x) Other mercantile usages and local customs may bo proved under this section. 

(Ibid). B 

^xi) Rights of commons and the like may also be proved* under this section. 
(Ibid). C 


(xii) A person, who had boon in the habit of writing out deeds of sale, or tne 
who had been seeing transfers frequently made, would certainly be in 
a position to give his opinion whether there was a custom or usage in 
that particular locality, and we think that the opinions of such persens 
would be admissible. Per Ameer Ali and Pratt, JJ. in 26 C. 184 (187). D 

2.—'* Explanation. '* 


(1) Scope of the explanation. 

(a) “ The explanation to this section excludes private rights from tho operation 

of the section. Opinion evidence is not admissible to prov© such rights, 
They must be proved by facts, such as acts of ownership.” See Norton 
Ev., 227 ; A. A, and W, Kv., 4th Ed., p, 316. E 

(b) “ Tht explanation to this section adopts the sense in which the term 

* general ' is used by the English writers.” Field Ev., fitb Ed., p. 196 ; 
see Tay; Ev., 10th Ed., S. 609, p. 430 ; Phip. Ev., 4th Ed., p. 273. F 

(c) “ Tho Indian Evidence Act, however, makes no express provision for the 

admission of oral ovidcTico expressing tbo opinion, as to the existence 
of a public custom or right, of persons who would be likely to know of 
its existence, if it existed. Why oral evidence of opniioii should be 
admitted in the case of a general, though not of a public, custom or 
right, is not very obvious. It may perhaps be said that every public 
custom or right is a general custom or right though the converse of 
‘ this proposition would not hold good.” Pielll Ev., Gth Ed., p, 195; 

A. A. and W. 4tli Ed., p. 314 ; Cunn. Ev., 11th Ed., p. 130. G 

(d) Public and general rights, as to distinction in English Law between, see 

notes under S. 32, p. 613, si^^ra. H 

(2) ** General custom or right,” whether comprehends publio custom or right. 

(а) The term " general custom or right” probably includes “public customs or 

rights.” Whitley Stokes, Vol. II, p. 884. I 

(б) ** It would seem that the terms “ public ” and ** general ” are used in this 

Act as synonymous. Cunn. Ev., llth Ed., p. 130 ; but see also Field 
Ev., Gth Ed,, p. 196, 

(c) As to the meaning of tho word * rights,” see notes under S. IS, pp. 112 and 

113, supra. K 
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49. 'When the Court has to form an opinion as to — 

Opinions as to the Usages and tenets of any body of men or 

usages, to nets 
Ac., when relevant. family, 

* the constitution and government of any religious or charitable 
foundation, or , • 

the moaning of words or terms used in particular districts or by 
particular classes of people* 

the opinions of persons having special means of knowlodjje 
thereon are relevant facts. 


i.—** Opinions as to usages, tenets, etc.** 

|1) Section explained. 

Tho following points ma}' be proved under this sootion : — 

(i) Tho usages of any body of men. A. A. and W. 4th hJd., pp. 316, 317. L 

(ii) Tho tenets of any body of men. (Ibid). M 

(iii) Usages of a family. {Ibid). N 

(iv) Tenets of a family. {Ibid). 0 

iv) The constitution and government of any religious or charitable found- 
ation. (Wrf), P 

(vi) The moaning of the words or terms used in particular districts or by 
particuiar classes of people. < Tbi<i). Q 


< 2 ) Scope of the section. 

{a) “ Tho kind of evidence contemplated by this section must be the eicpression 
of independent opinion based on hearsay and not repetition of 
hearsay,'’ 2-3 37 (52)==5 C.W.N. 33 (P.C.) (41). See also 2 A.L.J. 

720 (732) --27 A. 203. R 

(b) It is admissible evidence for a living witness to sfcitc hi.s opinion on the 

existence of m, family custom, and to state as the grounds of that 
opinion information derived from deceased persons. 23 A. .37 (52) ^-6 
C.W.N. 33 (P,C.) See also 2 A.LJ. 720 (732)==27 A, 203, S 

(c) And tho weight of the evidence would depend on the position and character 

of the witne.ss andTof the persons on whose statements he has formed 
his opinion. 23 A. 37 052)----5 C.W.N. 83 (P.C.). See also 2 A.L.J. 
720 (732):= 27 A. 203. T 

iB) Evidence of absence of usage, if admissible. 

Evidence of persons engaged in a particular business, that they uovox heard of 
the existence of an usage in such business, is also admissible under this 
•section. Kvaa^sville, eto., B.R. and Co. v. Young, 28 Tnd, 516 ; A, A, 
and W. 4th PJd., p. 317. Q 
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[S. 49 


(4) Entry of opinion in oflloial record-^WaJib-ul-arn. 

(а) If the opinions of persons are relevant under this section, the entry of 

such opinions in an oDicial record is also relevant. 5 C. 744 (7M1 
(P.C.)-7 I.A. r,.S = 6 O.L.R. 593 ; 3 O.L.J. 594 (P.C.)-3 A.L.J. 415- 
8 Bom. L.R. 402-10 C.W.N. 730-28 A. 4^8. Y 

(б) Proof of special custom -Village administration-papers, ^ admissibility 

of— Evidence Aot, Ss. .36 and 48.^ See 5 0. 744 (P.C.) = 0 O.L.R. 
508-7 I.A. 63; 3 C.L.J. 594 (P.C.l-S A.L.J. 415-8 Boip. L.R- 
402 10 C.W.N. 730-28 A. 488 noted under S. 35, su^wa. W 

(c) Certain wajib-ul-arz were put iu as evidence in favour of the respon- 
dents. but they ware held not sufficient to outw/^igh the evidence 
alTorded by the acts of the parties and actual descent of the estate. 
5 C.W.N. 83-23 A. 37. < X 

(5) Yalae of evidence under this section. 

(а) Courts would not be disposed to place much reliance upon the kind of 

evidence contemplated by this section .standing alone. 23 A. 37 
(62) -5 C.W.N. 33 (P.C.) (41). Y 

(б) So much depends upon the circumstances of each case, and so trilling in 

value is any one ruling as an illustration of the principle, that no 
amount of illustrations will be of much use. See Wigm. Kv., 1905 
Ed., S. 1955, p. 2601. Z 

(6) Evidence of usage— Instances of observance of usage. 

(a) A well qualified witness who could not state individual cases was admitted.. 

See Hamilton v. Nickerson, 13 All. 351 ; Wigm. liv., 1905 Ed.,. 
1065, p. 2600. A 

(b) Insurance brokers might be examined as to the general opinion and 

understanding of the persons concerned in the trade ; though they 
knew no particular instance in fact, upon ^^hich such opinion was 
founded. Camden v. Cotcleijy 1 W. Bl. 417 [L,C.J . Mansfield) ; Wignu 
Ev., 1906 Kd., S. 1955, p- 2600. B 

N.B. —See also notes under S. 46, sttpra. 

(7) Examples. 

(a) Evidence was admitted of the meaning o) the word “ level ” in a mining 
• contract. Clayton v, (Jregson^ 5 A. andE.?i02; Wigm. hlv., 1905 

Ed.. S. 2464. p. 3489. C 

(<>) In a cuniraoi to build d stone wall at 11 cents a foot ; evidence of usage was 
admitted to determine whether the inner or the outer face should be 
taken as the basis. Ford v. Tt/ell, 9 Grey 401 ; Wigm. Kv., 1905 
Ed., S. 2464, p. 3489. D 

(c) For an instance where mining usage was admitted to interpret a lease, see 

Cambers v. Lovny, 21 Mont. 478, 64 Pao. 816 : Wigm, Ev., 1906 Ed., 
S. 2464, p. 3489. < B 

(d) For an instance where the trade meaning of ‘‘ reduce ” in an insuraiKe 

con tract was admitted, see Halsey v. Adams^ 68 N.J.L. 330; 43 Atl. 
7a8 ; Wigm. Ev., 19u5 Ed., 8. 2464, p. 3489, P 



8 . 49 ] 


931 


Act I of 1872 (INDIAN KVIDENCB ACT). 

tr-** Opinions as to usagesp tenet St etc. ^ ^--{Concluded). 

{e) la a contract for j^lastering at a price per square yard, local usage was 
admitted to determine whether yard ” included space actually 
plastered or total superficial area of walls including windows and doors, 
Ifalls V. Baileijt 49 N.Y. 468, 468 ; Wigm, Ev,, 1906 Ed,, S. 2464, 
p. 3489. ^ . Q 

.(/) In a contract to furni&h brick sA Sli. 6.25 per thousand, evidence of usage 
* as to whether this signified the number furnished or used or the like 
was admitted. Ifoue v. Lehman, 15 Oh. St. 179, 184 ; Wigm. Ev., 
* 1905 Ed., 8. 2464, p. 3489. H 

fy). For ail instance where technical abbreviations of the wheat trade was 
admitted, see Maiirin v. Lyon^ 69 Minn. 257, 72 N.W. 72; Wigm. 
Ew., 1905 Ed., S. 2464, p. 3489. 1 

(h) Evidence as to mercantile usage may be received ; but you cannot ask a 
witness what- is the hieauing of a written document. Kirlland v. 
Sisbet, 3 Macq. Ss. App. C. 766 ; Wigm. Ev., 1906 Ed„ 8. 1966, p.2601.J 

(i) For an instance where “ necessary signals and sinitchmen ** w'ere interpreted 

by an expert, see Louisville and N.R, Co. v. B. Co., 174 Id. 448, 51 
N.E. 624 ; Wigm. Ev., 1905 Ed., S. 1965, p. 2601. K 

0) For an instance whore the effect of the words jrrotest waived ” was excluded, 
see Schwartz v. mimer,0OUd. 136, 44 Atl. 1060 ; Wigm. Ev., 1905 
Ed., S. 1955, p. 2601. h 

(/,) For an instance where explanation of patent specifications was allowed, see 
Burton v. H.S.C. Co., 171 Ma<»s. 439, 60 N.E. 1029 ; Wigm. Ev., 1906 
Ed., S. 1966, p. 2601. M 

(^) For an instance where experts were allowed to explain technical phrases in 
hydraulic contract, .see Cargill v, Thompson, 67 Td. 534, 69 N.W. 638 ; 
Wigm. Ev., 1906 Ed., S. 1956, p. 2601. N 

{m) But in the above case they were not allowed to construe the clauses in the 
contract. Cargill v. Thompson, 67 Id. 534, N.W. 638 ; Wigm. Ev., 
1905 Ed., S. 1955, p. 2601. 0 

(u) For an instance whsre the meaning of excavated and prepared'' 

applied to a roadbed was admitted, see Clayton Co. v. B. Co., 179 Pa. 
350, 36 Atl. 287 ; Wigm. Ev., 1905 Ed., S. 1955, pp. 2601-2. P 

(o) For an instance where an expert was allowed to explain what is a full 
cargo f see Cgden v. Par.sons, 23 How. 169 ; Wigm. Plv., 1905 Ed., 
S. 1955, p. 2602. Q 

{p) “ It was common enough for the masters in Chancery to consult Scotch 
advocates upon the effect of Ow Scotch marriage settlements or the like.” 
Williams v. Williams, 3 Beav. 547 ; Hitchcock v. Clendinen, 12 I3oav. 
S34j Wigm Ev., 19C5 Ed., S. 1955, p. 2602. R 

(8) Expert Interpretation of technical words and phrases. 

l<z) The interpretation of the meaning of a document in respect to ordinary 
words, being a part of the function of the Court, is not for a witness 
to speak to.” Wigm. Ev., 1906 Ed., S. 1966, p. 2601. B 

(5) But so far as the words are technical and the witness .speaks to technical 
'• usage or meaning, tbi'Tc is no prohibition Wigm. Ev., 1905 Ed., 
S. 1966, p. 2601. T 

{e) **The Court must determine anew in each instance whether it needs any 
testimonial aid to interpret tboword or phrase in dispute.” Wigm. Ev., 
1905 Ed., 8. 1956, p. 2601. U 
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50. When the Court has to form an opinion as to the relation- 

opinion on reia person to another, the opinion, ex- 

tionahip when reie- pres.sed by conduct, as to the existence of such 
relationship of an}^ person who, as a member of 
the 'family or otherw’ise, has special means of knowledf^e on the 
subject, is a relevant fact : Provided ^ that such opinion shall not be 
sufficient to prove a marriage in proceedings under 'the Indian 
Divorce Act, or in prosecutions under section 494, 495, 497, or 498, of 
the Indian Penal Code. 


Illustrations. 

t 

{a) The question is, whether A and B were uiarrioil. The fact that they were 
usually rooei'^ed and treated hy their friends as 'husband and wife is relevant 

(6) The question is, whether A was the legitimate son of B.' The f^ct that A was- 
always treatv^d as such by members of the family is relevant. 


(Votes). 

L--** Opinion, expressed by conduct, as to the existence of such relation* 

ship.^* 

(1) Scope of sect ion. 

(а) In this senl.ion the opinions spoken of arc the opinions of persona called as 

witnesses. Mark. Ev., p. 44. Y 

(б) That proof of the opinion, as expressed by conduct, may be given, seems to 

imply that the person himself is not to be called to state bis own 
opinion, but chat, when he is dead or cannot be called, his conduct 
may bo proved by others. 9 M. 9 (11). W 

(c) The socMon appears to aflord an exceptional way of proving a relationship 
but by no moap.s to prevent any person from stating a fact of which, 
he or she has special means of knowledge. 9 M. 9 (11). X 

(2) Principle of section. 

(a) The opinion and belief of the family may be inferred from the family 
conduct (as) the tacit recognition of relatiooship and the distribution 
and devolution of property. Tay. Kv., 10th Ed., S. 649, p. 460. Y 
•(6) Thus “ if the father is proved to have brought up thtj party ashia legitimate 
son, this amounts to a daily assertion that the son is legitimate.” Per 
Mansfield, J, in Berkley Peerage case, 4 Camp. 416 ; Tay. Ev., 10th 
Ed..S. G49, p. 400. Z 

(3) Entflsh Law. 

(а) **Oa a question ol pedigree, %miiy conduct is admissible to prove relation- 

ship ; and the treatment of friends and neighbours may be received 
as presumptive proof of marriage.” Phip. Ev., 4th Ed., p. 99. A 

(б) Even treatment by entire strangers is in some cases receivable^ Phip. Ev.^ 

4th Ed., p. 99. B 

(4) Qualifications of witness speaking* as to relationship. 

(i) The unoorrobo rated statement of a single witness has been received. Jilvans 
V. Morgan, 2 C. and J. 453 ; Tay. Ev., lUth Ed., S..678, p. 408. C 
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Opinion^ expressed by coaductf as to the existence of such retation- 
ship. * ^--{Continued), 

(ii) Such a witness need not necessarily be related to the parties, fibid), 0 

(iii) Nor need be be a neighbour living near them. {Ibid). E 

(iv) Nor need he know the parties intimately. {Ibid). ^ F 

% 

(v) It is enough that such witness merely asserts that he heard that the 

* parties were married. His evidence was held sufficient ^ima facie to 
warrant the jury m finding a marriage. (Ibid). Ch 

N.B. — In the above case the adverse party did not cross-examine the witnesses, 
nor did he controvert the fact by other evidence. (Ibid). H 

(b) The following are admissible as showing relationship : 

(а) Family conduct and treatment. Greaves v. Greenwood, 2 Ex. D. 289 ; Phip. 

' Ev., 4th Ed., p. 288. • I 

(б) The tacit ‘recognition of relations (Ibid). J 

(c) Distribution of family property. (Ibid). K 

((/) Omission of particular persons from mention op benefit in family wills and 

settlements. (Ibid). 12 M.I. A. 203 (218)= 11 W.R. 6 (P.C.) = 2 B.L.R. 
15. L 

(<}) Omission to mention an alleged son in a Poo rooyn grant by a zemindar may 

afford an inference that he 'was not the son of the zemindar, nor was 
rccogni.scd so by bimat that time. 12 M.I.A. 203 l218) = ll W.R. 6 
(P.C.)-=2 B.L.R. 15. M 

N.B,— But this inference can be drawn only on the assumption that the 
child was thou iu existence. 12 M.I.A. 203 (218) — 11 W.R. (P.C.), 6 = 

2 B.L.R. 16. N 

{/} Recognition by the Sovereign is receivable to prove the Ic^timacy of a peer. 
Hubb. Ev., p. 698 ; Phip. Ev., 4th Ed., p, 99. 0 

ft 

((/) Where a daughter's son was accorded, by an Oudh Talukdar, a treatment 
that is accorded w a son, it was hold that the lower Courts were right 
in treating such daughter's son as the boir of the talukdar, 21 C. 997 

= 21I.A. 169 (P.g.). P 

(A) Oouveyance of property by strangers to a person who would only be entitled 
to it if legitimate, may be shown to prove legitimacy. Slaney v. Wade, 

7 Sira. 696 ; Phip. Ev., 4th Ed., p. 99. 0 

(i) And where \itle even to a private office or relationship is iu question, proof 

that the party was treated by others as entitled thereto may be given, 
even in actions between strangers. B. v. Ford%f^br%dge^ 27 L.J.M.C. 
290 ; Phip. Ev., 4th Ed., p. 99. R 

(j) The conduct and stat8ments of a paramour is admissible to prove the 

illegitimacy of the child born in wedlock. Morris v. Davies^ 6 C. and 
F. 163; AyUs ford peerage case, 11 App. Gas. 1 ; Burnaby v. Baillie, 
42 Oh. D. 282 ; Phip. Ev., 4th Ed., p. 288. 8 

();)*Such statements, however, though receivable as part of the res gestae, are 
no proof per se of thoir truth. Phip. Ev., 4th Ed., p. 288. T 

(1) The tradition and repute prevailing in the family as to any genealogical 
event may also be proved, and will be received as presumptive evidence 
of its existence.” Phip. Ev., 4th Ed., p. 288. U 
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J Opinion, expressed by conduct, as to the existence of such relation- 

ship. * ’—{Con tin usd), 

<6) Facts relevant to prove marriage. 

(a) The follo\\ing are among the . « 

,, (i) Evidence of the parties being received into sooioty as man and wife. Kay 

V. Duchesse ih Vienne, 3 Gamp. liiS ; Hsriey v. Hervey, 2 W. BJ. 877 ; 
Dirt V. BarloWt 1 Doug. “174 ; Read v. Passer, 1 Esp^214 ; Leader v. 
Barry, 1 Esp. 358 ; Deu v. Fleming^ 4 Bing. 2G6 ; Goodman w, Goodman, 
28 Tj.J. Ch. 745; Smith v. Smith, 1 Phillim. B. 294; Hapimich v. 
Btonson, 5 Day. 290 (293) ; Tay. Ev., 10th Ed., S. 578, p. 408. Y 

(ii) Evidence of their being visited by respectable families in the neighbour- 

hood. (Ibid), W 

(iii) Evidence of their attending church and public places together, and other; 

wi.se behaving themselves in public, (Ibid), X 

(iv) Evidence of their mode of addressing each other, us persons actually 

married. iCay v, Duchesse de Vienne, 3 Camp. 123; Hervey v. 

Hervey, 2 W.Bl. 877 ; Tay. Ev., 10th Ed., S. 578, p. 408. Y 

N.B.— These might possibly be put upon the ground that they amount to 
admissions by the parties themselves, Tay Ev., 10th Ed., p. 408 
(footnote). ' Z 

/7) Proof of marriage In English Law. 

(a) In the English CourU a marriage is usually proved by the production of 

the parish or other register, or a certified extract therefrom ; but, if 

celebrated abroad, it may be proved by any person who was present at 
ic, though circumstances should also be proved, from which the jury 
may presume that it was a valid marriage according to the law of the 
• country in which it wii.s celebrated. 9 M. 9 (11). A 

“ Proof thaffc the ceremony wa.«5 performed by a person appearing and 
officiating as a priest, and that it was understood by the parties to be 
the marriage ceremony according to the rites and customs of the 
foreign country, would be sufficient pre.sumptive evidence of it.” Soo 
R. v. Inhabitants of Brainyton, 10 East 282, cited in 9 M. 9 (11 ). B 

(c) But only so as to throw on the defendant the onus of impugning its validity. 

Archbold on Bigamy, p. 926, cited in 9 M. 9 (11). C 

(d) And even a marriage in England may be proved by any person who was 

• actually present and saw the ceremony perfoAaed ; it is not necessary 

to prove its registration or the license or publication of the banns. 
Archbold on Bigamy, p. 925, quoting R. v. Allison, R. and R. 109 ; 
R. V. Mamearing, Dears and B. 132 — 26 L.J. (M.C.), 10, cited in 9 M. 

9 (11). . D 

(8) Proof of marriage in this country. 

In this country there is no statutory marriage law for natives, and the 
validity of any particular marriage depends chiefly on the usage of 
the caste to which the parties belong. 9 M. 9 (11). ^ 

[9) Marriage — Evidence of reputation. 

(o) Qeueral reputation is usually admissible to establish the fact of the parties 
being married. Tay. Ev., 10th Ed., S. 678, p. 408 ; see also Phip. 
Ev., 4th Ed., p. 288. F 
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Opinion^ expressed by conduct^ as to the existence of such relation- 
ships **---(CoiU%nued)s 

ib^ But not in petitions for damages for adultery and prosecutions for bigamy, 

, where stricter proof is required. Tay. Ev., 10th Ed., S. 678, p, 408 

(foot-note) ; Phip. Ev., 4th Ed., p. 356 ; 6 A. 233. G 

• 

{c) P^idence of general reputation jn the neighbourhood, in order to be receiv- 
• able in proof of marriage need not be supported by facts. Lyle v. 
Ellwoodi L.R. Ex. 98; Collins v. Bishop, iS L.J.Ch. 31; Tay. 
. Kv., loA Ed., S. 678, p. 408. H 

(d) Such evidence is receivable even if contradicted to some extent by evidence 

of a contrary repute. Lyle v. Ellwood, L.R. 19 Ex. 98 ; Collins v. 
IHshop, 48 E.J. Ch. 31 ; Tay. Piv., 10th Ed., S. 678.-p. 408. 1 

(e) A marriage may be even established by reputation, though one of the 

parties to it denies it. ElltoU v. Totnes Union, bl J.P. 151 ; Tay. Ev., 
10th Ed., S. 578, p. 408. J 

(/) Evidence of general reputation is also admissible in disproof of marriage. 
Steph. Dig. Art. 53 ; Tay. Plv., S. 578 ; Phip. Ev., 4th bid., p. 364. K 

(g) “ In the case of marriage, the repute and conduct need not be conhued to 
* the family ; reputation among and treatment by friends and neighbours 

may also bo received.” Phip. Ev., 4th Ed., p. 288. L 

{h) Such evidence bas sometimos been accepted in preference to the oath of the 
party. Elliott v. Totnes Union, 67 J.P. 151 ; Phip. Ev., 4th Ed., 
p. 354. M 

(i) ** And it is not inadmissible because it is divided, discontinuous or restricted 

to a particular class or locality though these circiimstjmces may impair 
its weight.” Andrews v, UUhwaite, 2 T.L.R. 895 ; lie Haynes, 94 
L.T. 431 ; Phip. F]v., 4th Ed., p. 354. * N 

(j) But the testitnony must be general ; if it is based merely on the statements 

of some particular person, it ceases to lie admissible as general 
reputation, Shedden v. A, — G,, 30 L.J.P.M. and A. 217 ; Phip. Ev., 
4th Ed., p. 354, ' 0 

Ik) In cases of bigamy, divorce, and petitions for damages by reason of 
adultery, however, stricter proof is required. Phip. Ev., 4th Ed., 
p. 355 • P 

’(10) The following have been held insufficient for proving marriage 

(o) On a charge of bigamy, the prisoner’s admission of a former valid marriage 
was held not sufficient. Phip. Ev., 4th Ed., p. 855. Q 

<6) On a similar charge the prisoner’s marriage certificate coupled with 
evidence of cohabitation, though without testimony of any witness 
present at the marriage was held insufficient. R. v. Rimpsen, 15 Cox. 

» 323 ; Phip. Ev., 4th Ed., p. 365. R 

.(c) In the case of a Jewish marriage, even such testimony without the produc- 
tion and proof of the marriage contract itself, was held to be 
insufficient. R. v. Alihansen, 17 Cox. 630; Phip. Ev., 4th Ed., 
p. 355. S 
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Opinion, expressed by conduct, as to the existence of such reiatinn- 

ship»**^{Concluded). 

(11) The following oiFcumstances ave relevant to rebut the presumption of 
legitimacy of the child of a married woman ; — 

, (a) The coneealrnent of the birth of a child from the husband. Hargrave v. 

Hargrave, ‘2 C. and Kir. 701 ; T.iy. Ev., TOth Ed., S. 649, p. 460. T 
{b) The subsequent treatment of such child by the persoti who,^ at the time of 
its conception, was living in u state of adultery with the mother. 
Goodright v. Saul, 4 T.R. 356: M*urrisv. Dainfss, 5 Cl. and Fin. 163 
(H.L.) ; Tay. Ev., 10th Ed.. S. 649, p. 460. " U- 

(c) The fact that the child and its descendants assumed the name of the 

adulterer. (Ibid). V 

(d) The fact that the child had never been recognised in the^^family ah the legiti- 

mate offspring of the husband^. (Ibid). W 

(0) The fact that the alleged father had never so put the child as his. X 

(/) Conduct of the adulterer showing that he and not the husband was the 

father of the child. Burnaby Baillie, 42 Cb. I). 282 ; Phip. Ev., 
4th Ed., p. 99. y 

(<7) The fact that the mother had never so put the child forward, — “these all 
are circumstances that will go far to rebut the presumption of legiti- 
macy, which the law raises m favour of the issue of a married won\an.’* 
Goodright v, Saul, 4 T.R. 356 ; Morris v. Davis, 5 Cl. and- Fin. 163; 
Tay. Ev., 10th Ed., S. 649, p. 460. Z 

(h) The legal presumption as to paternity raised by S. 112 of this Act is appli- 
cable only to the offspritig of a married couple. 27 M. .32 (34). A 

(1) As to acknowledgment under Mahomohm law, see notes under S. 31, 

pp. .530 to 542, suj^ra ; see also 21 C. 666 (P.C.) = 21 l.A. 56 ; 
23 C, 130. B- 

(12) Proof of illegitimaoy. 

A person claiming as an illegitimate son must establish bis alleged paternity 
like any other disputed question of relationship, andean rely upon state- 
ments of deceased persons under S. 32, cl. (^), upon opinion expressed 
by conduct under this section, and also upon such presumptions of fact 
as may be warranted by the evidence. 27 M. 32 (34, 36). C 

(13) Delay in suing— Effect. 

(a I In a case in which the legitimacy of a person in possession is questioned 
a very considerable time af'er his possession has been acquired, by a 
party who has a strict legal right to question hi.s legitimacy, the 
* defendant, in. order to defend his status, shduld be allowed to invoke 

against the claimant every presumption which reasonably arises from 
the long recognition of fais legitimacy by members of the family or 
other persons. 14 M.I.A. 67 (77)-.16 W.R. 41 (P.C.). J> 

(b) The above remarks also apply to a caj^e of a Hindu claiming by adoption. 
14 M.T.A. 67 (77) = 15 W.R. 41 (P.C.). E 

2, Proviso,** 

(1) Principle of proviso. 

ia) “ The marriage of a woman is as essential an element of the crime charged 
as the fact of the illicit intercourse, and the provisions ol the Evidenoe 
Act (this section) seem to point out very plainly that, where the mar> 
riage is an ingredient iu the offence, the fact of the marriage must be 
proved in the regular way.” 5 C. 666=^6 C.L.R. 597 (F.B.), cited in 
9 M. 9 (10). F 
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2.—“ Proviso. *’~(Concludtd). 

(6) “ la the ca^e of bigamy, etc., tbo fact of the marriage must be proved, and it. 
ulust also be proved in the ordinary way, i.e., by other and more reli- 
^ able evidence than chat of the mere ' opinion — expressed by conduct 

— of a person who, as a member of the family or otherwise, has special 
means of knowledge.’ 9 M. 9 (10). * 0 

> 

(2) Scope of pMviso. 

{a) From the proven we seJ that evidence which is considered suflicient fer one 
* purpose is net considered sufficient for another, or, in the language of 

S. 4, what amounts to proof depends on the * circumstances of the 
case.” Mark. Ev., p. 44. H 

(b) Strict ptoof is required m all criminal cases. 6 A. 233 (234). I 

(c) In proceedings founded on a charge of adultery, strict proof of the marriage 

is alvui-ys required. Per Wilson and Toltenbam, JJ., in their reference 
of the case to the Full Bench in 4 W.R. (Cr. Rul.), 31 ; 5 C. 66G(F.B.) 

=5 C.L.R. 597 ; 5 A. 233 (234) : 8 B.L.R. App. G3. J 

(ci) The provisions of this section show, that where marriage is an ingredient in 
an offence, as in bigamy, adultery, and the enticing of married women, 
the fact of the martiage must bo strictly proved. 5 C. 66G (P.B.)‘-6 
* C.L.R, 597 , Rat. X'nrep. Cr. Rul. 190; 3 O.C. 342 ; 18 A.W.N. 186 ; 

20 A. 16G-18 A.W.N.7; 13 C.L.R 125(127). But see 8 B.L.R. App. 
G3, overruled). K 

(e) To iustify a cor.viction under S. 498, Penal Code, it is not sufficient for the 
pros€*cution to prove tbst the complainant and the Nvoman, in respect 
of whom tbo chaige was made, lived together as man and wife. 
13 C.1..R. 125 (127). Sec also 5 C.L.R. 507 (F,B.)^5 C. 566. L. 

(/) It is necessary that facts constituting a valid marriage should be proved in 
accordance with S. 60 of the Evidence Act, 13 (/.L.R. 126 (127). See 
also 5 C.L.R. 597 (F.B.)--5 C. 566. ’ M 


(3) English Law. 

(а) The framers cf the Evidence Act have endeavoured, in dealing with this 

subject, exactly to follow the English Law. Per Wilson and Tottenham, 
JJ., in tboir reference of the case to the Full Bench in 6 C. 666 (567) 
(F.B.)=-5C,L.R. 697. N 

(б) In England!* there has never been any doubt that, in an indictnAmt fer 

big-j.my, the first marriage, or in proceedings founded upon adultery, 
the marriage, must be proved with the same strictness as any other 
material fact. Per Wilson and Tottenham, JJ., in their reference cf 
the case to the Full^ench in 5 C. SC6 (567) (P.B.) = 6 C.L.R. 597. 0 

51. Whenever the opinion of any living 
rti^^wben reWant" person is relevant, the grounds on which such 
• opinion is based are also relevant 

Illustration 

An expert may give an account of exper«mentH perfcrirAed by him for tbo purpose of 
forming his opinion. 
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dTotoiV 

Grounds on which such opinion is based are also relevant*** 

S (1) Principle of section* 

{a) ''The mere opinions of the vritnesses are entitled to little or ho regard, 
unless they are supported by good reasons, founded on facts, which 
warrant them in the cpifiion of the jury. If the reasons are frivolous 
or inconclusive, the opinione of the witnesses are wortfe nothing.'* Per 
Washington, J. in Harrison v. *Hovan, ft Wash. C. C. 587 ; Wigm. 
Ev., 05 Ed., S. 1917, p. 2546. ' P 

(5) “Opinion is no evidence, without assigning tho reason of such opinion.” 

Per Duncan, J, in Rambler v. Tryan, 7 S. 94; Wigm. Ev., 

05 Ed., S. 1917, p. 2546. ' Q 

(c) “ it is true that the mere opinions of witnesses who have not the aid of 
ijoience to guide them would not have any weight in such a case, and 
woii^d be generally inadmissible unless sustained facts showing the 
opinion to be true.” Per O'Neall, J, in Seibles v. BlaclJiead, 1 
Mc:\rull, 57 ; Wigm. Ev., 06 Ed., S. 1917, p. ‘2645. R 


(2) Scope of Boction. 

r 

(a) “In all cases in which the opinion of experts aie receivable, the grounds 
or reasoning upon which such opinion is based may also be inquired 
into,” Phip. Ev.. 4th Ed., p. 802, see also 10 Bom. L.R. 907 <913). 8 


(5i “Facts otherwise irrelevant may bo given in evidence in corroboration, 
illustration, or rebuttal of the opinion.” Tav. Ev., S, 337 ; Steph. 
Dig., Art. 60 ; Phip, Ev., 4th Ed., p. 302, T 


(c) “ TRns in cross-examination, the expert may be asked whether he has not 
expressed opinions inconsistent with his present testimony.” Phip. 
Ev., 4lh Ell., p. 362. U 


{d) “And, if he deny the fact, it may be indfependently proved.” 
4th Ed., pp. 362, 367. 


Phip. Ev., 

V 


^(3) Practice. 

“The general practice is to reserve inquiry as to the grounds of opinion for 
cross-examination,” Per Bramwell, B. in Sheen v. Bvmi)Stead, 1 H. 
and C. 358 ; Phip. Ev.', 4th Ed., p. 362. W 

• f 

<<4) Examples. 

(а) “ Witnesses called to impeach the general reputation for veracity of an 

adver«ary\s witness may in cross examination, but not in chief, state 
the grounds of their opinion.” Steph. Dig., Art. 133 ; Phip. Ev., 4th 
Ed, p. 362. X 

(б) ** Medical witnesses may detail the results of an examination before being 

asked as to their opinions founded thereon.” Phip. Ev., 4th Ed., 
p. 362. Y 

“ Where a witness called to prove the handwriting of A. had stated in 
chief, ' 1 think the handwriting is A. 'a from its contents and other 
circumstances,' he was allowed to be asked in chief what those 
oiroumstanoes were.” B, v. Murphy, 8 G. & P. 297 ; Phip. Ev., 4tb 
Ed., p. 362. Z 
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i.— ** Grounds on which such opinion is based are aiso reievant’* 

— (Concluded ) . 

Jr 

(5) Queatlon of valuation— GroundB of opinion. 

r, (a) It is quite true that, in all valuations, judicial or otherwise, there must be 
room for inferences aud inclinations of opinion which, being mo^e or 
less conjectural, are diilioult to reduce to exact reasoning or to explain 
toothers. Every one who "has gone through the process is aware of 
* this lack of demonstrative proof in his own mind, and knows that 
every expert witnc6*s called before him has had his own set of conjec- 
tures of more or less weight according to his experience and personal 
sagacity. 28 I. A. 121 (128) ; see also 10 Bom. L.R. 907 (913). A 

(b) Hence, yi such inquiry relating to subjects abounding with uncertainties 

there is more than ordinary room for such guess work, and it would 
be unfair to require an CAcact exposition of reasons for the conclusions 
arrived at. 28 I. A. 121 (128;. Si3e also 10 Bom. L.R. 907 (913). 

(c) The opinion of an expert w'itncss i& admissible lu evidence not only wlien it 

rests on the personal observation and inquiry of tlie witness himself 
or on facts within hi.s own knowledge, but also when it is founded on- 
the case as proved by other witnesses at the trial. 10 Bom. L.R. 
907 (913). * C 

Character when relevant, 

52 . lu civil cases the fact that the character of any perhon 

concerned is such as to render probable or iinprob- 

character to prove able any conduct impiued to him, is irrelevant, 

conduct imputed, except in SO far as such character appears from, 

irrelevant 1. ^ 

facts otherwise relevant. 

(Notes). 

i.—**in civii cases character to prove conduct irretevant.** 

(1) Scope and object of section. ^ 

(а) This section excludes evidence of (.har.*i.oter from being given only for the 

purpose of rendering probF.»blc or improbable any conduct imputed to 
the party. But, whan facus which are relevant otherwise than for the 
purpose^^of hbewing ebarac-ttr are proved, and those facts raisej infer- 
ences Concerning the character of a party to the suit, such facts be- 
come relevant not only to prove the fo,cfcs for which they were directly 
tendered, but also for the purpose of showing the character of the 
party enneernod. Norton Kv., 230. D' 

(б) In such a case it is open 'to the Court to form its own conclusion as to the 

character of tho party, and as to the edect of such character on the 
conduct imputed jbo the party. (Ibid). B 

(c) Whatever tho legislature may have chosen to say, evidence of character is 

• alway.s relevant. The objections to it are ; — (i) that it is very dilficult 
to get a correct statement of it ; (ii) that if the accused is alleged to 
oe of bad character juries are apt to treat him harshly. Mark. Ev., 
p. 46; 10 W.R, (Or.), 17. F 

(d) As to the meaning of the term character, see S. 56, Expl., infra, 0< 
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/.—“/if civU cases character to prove conduct, JrreIevant.**-’(Continu6d). 

•(12) Principle of section. 

(ai The oyolusion of evidence of character men bioned in this section is based on 

the principle of law that ** the evidence adduced should be, alike ^ 
directed and confined to the mattara which are in dispute, or which ^ 
form the subject of inve.stigation.’* Best^Ev,, 8tb Ed., S. 251, p. 241 ; ‘ 

Wigm. Ev., 05 Ed., S. Gk. p. 135. H 

( 

(6) ‘^Tbe tribunal is created to determine, matters which either are in dispute 
between contending parties, or otherwise require proof ; aiid'anything 
which is neither dircctiy nor indirectly relevant to those matters ought 
at once to bo put aside as beyond the jurisdiction of the tribunal, and 
Hs tending to distract its attention imd to waste i^<s time.” Best Ev., 

«th Ed., S. 251, p. 241. ' I 

(c) The excluision of the evidence mentioned in this section is based on the 

ground of remoteness or want of reasonable connection between the 
principal and evidentiary facts. Best. Ev., 8th Ed., 8. 266, p. 243. J 

(d) This is only an application of the fundamental principle of our law 

“that the best evidence is to be adduced.” Best Ev., 8th Ed,, S. 255, 
p 243. K 

{dl) The reasons advanced for the general rule as to the exclusion of character 
in civil cases is that a party’s character is usually of “no prohibitive 
value.” Wigm. Ev., 05 Ed., S. 64, p. 135. L 

(dH) “ The buainesa of the Court is to try the case, and not the ihPlU ; and a 
very bad man may have a very righteous cause.” Thompson v. 
Churchy 1 Root, 312 ; Wigm. Ev., 05 Ed., S. 64, p. 135. M 

(e) TliQ general exclusion of character evidence is based on grounds of public 

policy and fairness, “ since its admission would surprise and prejudice 
the parties by raking up the whole of their careers, which they could 
not possibly come into Court prepared to defend.” R. v. Rnintnn, 34 
L.J.M.C 67 ; Phip. PJv., 4th Ed., p. 167; Tay. Ev., Ss. 349-63 ; 
Ros, N.rt7; Ro.s. Cr, Ev., 89-90; 3 Russ, Cr. 424-428; Steph. Dig., 
Art. 57 ; Whart 8. 50; Wigm. Ev., 1905 Ed., Ss. 52-80 ; Mark Ev., 
p. 45. ' N 

(/) “ In criminal cases evidence of good character of the accused is most 
properly and with good reason admissible in evidence, because, there is 
c a fair and just presumption that a person of* good character would not 

commit a crime. But, in civil cases, such evidence is with equal and 
good reason not admitted, because no presumption would fairly arise, 
in the very great proportion of such cases, from the good character of 
the defendant, that ho did not commit the breach of contract or of 
civil duty, alleged against him,’^ l*er Martin, B., in A.-Q. v. Radloff, 

10 Exch. 97; Wigm. Ev., 05 Ed., S. 04, p. 135. 0 

(/I) Thus in a case where a will was impeached for fraud, the defendant was 
not allowed to prove bis good character in answer, Goodriffhtv, Hicks, 
B.N.P, 296 ; Phip. Ev., 4th Ed., p. 168. ^ P 

(g) Again in a divorce case a fausband was not allowed to give, in disproof of a 
particular act of cruelty, evidence of his general character for human- 
ity. NarracoU v. Warraoott, 33 L.J.P. and M. 61 ; Phip. Ev., 4th 
Ed., p. 168. Q 
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/.— "/n civi! cases character to prove conduct ..irreieva at {Continued), 
i'd) Policy ^ the section. 

(а) The general reputation and preTious conduct of a litigant party is often 

, of immense weight as natural or moral evidence, as tending to raise a 

presumption that his action or defence is well or ill-founded.” ^Fost 
Or. Law, 2i6 ; Best Ev.,8th Ed., S. 266, pp. 244-5. R 

(б) But, on the other hand, the exposing every man who comes into our Courts 

of J^stice^to have levary action of his life publicly scrutinised, would 
» keep most men out of them. Post Or. Law, 246 ; Best Ev., 8th Ed., 

S. 260, p. 245. S 

(c) “To admit character evidence in every case, or to reject it in every case, 

wolild bo equally fatal to justice ; and to draw the line — to deOne with 
precision where it ought to be received, and where it ought to be 
rejected — is as embarrassing a problem as any legislature can be 
called upon to solve.” Best Ev., 8th Ed., S. 266, p. 245. See also 
Bentharn, 3 Jud. Ev., T 

(d) Even Hentham admits the difficulties of this subject, and says that some 

of them seem scarce capable of receiving solution but in the Gordian 
style. See Bentharn, 3 Jud. Ev., 193; Best Ev., 8th Ed., S. 267, 
p. 246. U 

<(4) English Law— Same as Indian Law. 

(а) “ According to the general rule, it is not competent to give evidence of the 

general character of the parties to forensic proceedings, much less of 
particular facts not in issue m the cause, with the vit^w of laising a 
presumption cither favourable to one party or disadvantageous to his 
antagonist.” Ph. and Am. Ev., 488-91 ; Best Ev., 8th Ed., 8. 257, 
p. 246 ; King v. Francis, 3 Esp. 117 {Per Lord Kenyon). Y 

(б) This principle has been carried so far that, “ cn a prosecution for an 

infamous offence, evidence of an admission by the accused, that he was 
addicted to the commission of similar offences, was rejected as irrele- 
vant.” R. V, Cole, Mich. 1810 ; Best Ev., Hth Ed., S. 267, p. 245. W 

(c) But, whore the very nature of the proceedings is such as to put in issue the 

character of any of the parties to them, a different rule necessarily 
prevails. Bull. N.P. 296 ; Best Ev., Btb Ed., S. 268, p. 246. X 

(d) And in such#b case it is not only competent to give general evidence* of the 

character of the party with reference to the issue raised, but even to 
inquire into particular facts tendiug to establish it. {Ibid) ; but see 
Also P Anson y. Stuart, 1 T.B. 764 ; Tay.Ev., 10th Ed., S. 36J,p. 273.y 

{$) The inquiry as to the cb«i racier must be conhned to the general character 
of the prisoner, and must not condescend to particular facts. J" Anson 
V. Stuart, 1 T.R. 754 ; Tay. Ev.. 30th Ed., S. 361, p. 273. Z 

, EXAMPLES. 

(a) Thus on an indictment for keeping a common gaming house the pro- 
secutor may give in evidence any acts of the defendant which support 
the general charge/’ Clark v. Periam, 2 Atk. 339; Best Ev., 8th 
Ed., S. 268, p. 246. A 



942 Aot I of 1872 (indiak evidence act). [8. 82 

civil cases character to prove conduct. •irretevant.*^—‘{Continued\, 

(6) So also whore the issue is whether a party is non comyos menUst proof 
may he adduced of particular acts of insauity. Clark v. Psriam^ 2 
Atk. 340 ; Best Ev., 8th Ed., S. 268. p. 245. B 

(c) In actions for seduction the character of the female for chastity is directly 

in issue, and may be impeached cither by general evidence of mis- 
conduct, or proof of particular acts of it. Best Ev., dth Ed„ S. 258. 
p. 245 ; Bamfield v. Masaeyy 1 Camp. 400 Dod^ v. Norris, 3 Camp. 
619 ; 1 Phill. Ev., lOfeh Ed., 603. ' C 

(d) So a charge of rape or of assault with in rent to commit rape, brings the 

question of the chastity of the female so far in i^sue that it is com- 
petent to the accused to give general evidence of her previous bad 
character in this respect. P‘h. and Am. Ev., 480 ; 1 Phill. Ev., 10th 
Ed., p. 605 ; R. v. Martin, 6 C. and P. 6C2 ; /2..v. Barler, SC. and P. 
589 ; R. V. Clarke, 2 Stark. 244 ; Best Ev., 8th Ed., S. 258, p. 246. D 

(e) It may even bo shown that she has been criminally connected with himself. 

R. V. Martin, 0 0. and P. 562; Be.st Ev., 8th Ed.. S. 258, p. 246 ; 

3 Stark Ev., 3rd Ed., p. 952. ^ E 

(/) But the authorities are not agreed as to whether and under what circum- 
stances, he will be allowed to prove particular acts of unohastity com- 
mitted by her with other men. See Tay. Ev., 8s. 336 and 1296 ; Best 
Ev., 8th Ed., S. 268, p. 246. F 

(g) knd in an action for libel, evidence of the plaintifl’s general bad character 
is admissible in mitigation of damages. Scott v. Sampson, R.L. 8 
• Q.B.D. 491 ; Best Ev., 8fch Ed., S. 258, p. 246. G 

(5) Limitations of oharaoter evidence. 

(а) Where evidence is admitted touching the character of the party, it ought 

manifestly to bear reference to the nature of the charge against him. 
Douglass v. Tousey, 2 Wend 362 ;^Tay, Ev., 10th Ed.. S. 351, p. 274 ; 
Phip. Ev., 4th Ed., p. 168 ; 2 Stark. Ev., 3rd Ed., p. 304 ; 28 B. 129 
(136)=- 5 Bom. L.R. 805 ; 1 C.W.N. 146. H 

(б) Thus if the accused be charged with theft, evidence should bo given that be 

has been reputed an honest mar*. (Ibid) Tiy. Ev,, 10th Ed., S. 361, 
p. 274. I 

(c) If be be charged with treason, evidence must be given that he is a man 

of loyalty. (Ibid). ^ J 

(d) It is also necessary that the evidence should relate to the same period as 

the supposed offence. (Ibid) ; Phip Ev., 4tb Ed., p. 169. K 

(#) ** A man is not born a knave ; there must bo time to make kim so; nor is 
he pre.sently discovered after he becomes one. Subject to these obser- 
vations, evidence of the defendant’s general good character is admissi- 
ble in all prosecutions whether for felony or misdemeanor.” Per Lord 
Holt in 2 Rues. 0. and M. 784 ; Tay. Ev., 10th Ed., S. 361, p. 274. L 
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I.—** In civil cases character to prove conduct- irrelevant*' '--(Continued). 

(/) In i2, V. Woudt the prisoner, who was indicted for a highway robbery, called 
a witness, who deposed to having known him for years, during which 
time he had, as the witness said, borne a good character. On cross- 
* examination it was proposed to ask the witness whether he bad not 

heard that the prisoner was suspected of having committed a robbery 
which had^aken place in the neighbourhood some years before. This 
• was objected to, as raising a collateral issue ; but Parke, H., over- 
ruled the objeotiory saying “ the question is not whether the prisoner 
• was guilt;f of that robbery, but whether he was suspected of having 

been implicated in it. A man's character is made up of a number of 
small circumstances of w^hich his being suspected of misconduct is 
one.” The question was accordingly put and the prisoner convicted. 
H?\. 1/o.vi, Kent Sp. Ans. 1841, M.S. ; and 5 Taunt, 226. Best Ev., 
8th Ed., S. 261, p. 248^ M 

(6j Cases where character evidence is admissible. 

Character evidoiico may be tendered for the following purposes : — 

(i) For the purpose of raising a presumption of innocence or guilt of the 

accused. 2 SL. Ev,., 303; Tay. Kv., 10th Ed., S. 349, p. 272 ; see 
, S. 54, infra, N 

(ii) For the purpose of affecting the amount of damages, (Jhid) ; see S. 55, 

infra. Cl 

(iii) (a) For the purpose of impeaching or supporting the voracity of a 

witness. (Ibid ) ; see also S. 146, infra* P 

(6) “The first object is chielly confined to criminal prosecutions, and the 
second to the civil causes, while the third is equally j.pplicable to both 
forms of procedure.'* Tay. Ev.. 10th Ed., S. 349, p. 272. Q* 

(iv) In some cases the general character of a party may also be admitted to 

show anivtua or intent. Tay, Ev., 10th Ed., S. 349, p, 272 ; see also 
S. 8, sn^jra, R 

(v) (a) When the general •chardcter of a party is itself in issue, proof may be 

received of what that general character is. Tay. Ev., 8. 355; Best 
Ev., S. 258 ; Phip. Ev,, 4th Ed., p. 167 ; Martin v. Hardesty ^ 27 Ala. 
458. a 

(b) Thus where the question is whether a governess was “ competent, lady- 

like and good tempered,” while in her employer’s service, evidence of 
her general competency, good manners and temper was allowed to be 
given. Fountain v. Boodfe, 3. Q.B. 5 ; Brine v. Bazalgette, 3 Ex. 
692 ; King v. Waring, 5 Esp. 14 ; Jones v. James, 18 L.T. 248 ; Phip. 
Ev., 4th Pld., p. 167. T‘ 

(c) Thus also in an action for lil>el or slander, the character of the plain- 

tiff is a fact relevant to the issue. 1 Wbar. Ev., S. 53 ; Inman v. Foster, 
• 8 Wend. 602; Anderson v. Jjong, 10 S. & B. 56; Bodteell v. Swan, 3 Pick. 

376 ; Proctor v. Boughtaling, 37 Mich. 41 ; Adams v. Lawson, 17 
Gcatt. 250 ; Swayer v. Eifert, 2 Nott & McG. 611 ; Holley v. Burgess, 

0 Ala. 728 ; Leonard w* Allen, 11 Cash. 241 ; Schroyer v. Miller, 3 W, 
Va. 158; Best Ev., 8th Ed., p. 257. H 
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civil cases character to prove conduct, irrelevant.* {Continued), 

(d) So also in an action foi broach of promise of marriage, the character 
of the plaintiff is relevant. Burnett v. Simpkins^ 24 111. 264 ; Van 
Stroch V. Grijffin, 77 Pa. St. 504 ; McGregor v. McArthur, 5 C.P.U.S. 
493 ; Best Ev., 8th Ed., p. 257. * Y 

* (e) And in the above cases particular instances were also admitted. 

Clarke v. Beriatn, 2 Atkl’ 333 ; Traies v. Aunesley, Times, Deo. 16, 
1898 ; Best Ev,, S. 258 ; Pbip. Ev., 4th Ed., p. 167 ; Ros. N.P. 87. W 

^ I 

(7) The charaotep of the plaintiff for chastity is relevant in the following cases - 

(i) In coses of alleged rape, nrcenl. Ev., S. 54-N ; Low v. Mitchell, 6 Stcpl. 


372 ; see also notes under S. 54, infra ; Best Ev., 8th Ed,, p. 257. X 

(ii) In cases of bastafdy. (Ibid). Y 

(Hi) n cases of indecent assault, the cliaracter of the plaintiff for chastity is 
relevant to tho issue. 1 Grcenl. Ev., S. 54-N ; Low v. Mitchell, 6 
Stop]. 372 ; Com. v. Kendall, 113 ^lass. 210. (Tbid)» Z 

(iu) Impeachment in the above cases may aEo extend to particular acts of 

misconduct. (Tbid). A 

(S) Witnesses as to the characterB of parties—Ppactice. 

{a) Witnesses to tho characters of parties arc in general treated with great 
indulgence- -perhaps too much. Best Ev., 8th Ed., S, 202, p. 248. B 


(6) “ Thus it is not the practice of tho bar to cross-examine such witnesses 
unless there is some specific charge on which to found a cross-oxamin 
ation, or at least without giving notice of an intention to cross-examine 
them if they arc put in rho box.” It. v. Hodqkiss, 7 C. and P. 298 , 
Best Ev., 8th Ed., S. 202, p 218; Wigm. Ev., 1905 Ed.. S. 58, 
p. 127. C 

(c) It was observ'd by Martin, B., .n Jt. v. Lloivton, Leigh & C. 620 that in “ no 

single recorded instance during a period of 200 years was evidence of 
geneial bad character given in reply to evidence of the prisoner’s good 
character.” See Wigm Ev., 1905 Ed., S. 58, p. 127 (note). D 

(d) The Judges nlso discourage the oxcrc/se of the undoubted right of the 

prosecuting counsel to reply on tho testimony ns to good character. 
n. V. Stannard, 7 C. and V. 673 ; Best Ev., 8th Ed., S. 262, p. 248 E 

(e) The most obvious perjury in giving false charact^.rs for honesty, A'c., 

‘ every day either overlooked, or dismissed with a slight reprimand 

(Ibid). F 

(/) Judges knowing from experience bow little weight is due to the character 
evidence so often received, have occasionally told juries that character 
evidence is not to he taken into consideration unless a doubt exists on 
the other evidonco. Best Ev., 8th Ed , S. 262, p. 249; Tay. Ev., 10th 
Ed., S. 351 ; Wigm. Ev., 1906 Ed.. S. 56, p. 125. G 

(j^) ” Tho above remarks may be perfectly true in the sense that if, on the 
facts, the jury believe the accused guilty, to acquit him oMit of regard 
for his good character would be a violation of their oath ; but utterly 
false and illegal, if its meaning bo that character evidence is not to ho 
considered until tho guilt or innoccuco of the accused is first deter, 
mined on the facts.” Best Ev., Sth Ed., S. 262, p. 249. H 
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(h) ‘‘A mau is not bom a knave, there must be time to make him so, nor is 

he presently discovered after he becomes one. A man may be reputed 
• an able man this year, and yet be a beggar the next.’’ Per Holt, 

C.J., in jK. V. Smndsent 14 How. St. Tr. 596; Best Ev., 8th Ed., 

S. ‘262, p. 249 j% *I 

• 

(i) “ In pftictice, however, we seldom seo evidence adduced to rebut evidence 

as to chara(|^er, altbough perhaps the interests of justice would be 
• advanced if this wore done more frequently.” Best Ev., 8th Ed., 
S. 261, p. 248. J 

(^) “ 'Phe use of character evidence is to assist the jury in estimating the value 
of the evidence brought against the accused.” Best 8th Ed., 
S. 262, p. 249. . K 

<U) Value of character evidence. 

(rt) “ Evifloiico ot the general good chiiractcr of the accused is entitled to little 
weight, unless some leasonablc doubt exists as to his guilt; and 
ihoreifore in this later event alono will Mie jury bo advised to act upon 
such evidence.” Li, v. Turner, 0 How. St. Tr. 618 ; Tay. Ev., 10th 
• Ed., S. 351, p. 273 : JJenneii v. State, 8 Hinnpb, IJfi ; fjoiuj v. State, 

11 Pla. 295 ; Schallcr v. State, 14 !Mo. .502 , Soule v. Uruve^ 67 Ml 
581, Ik'st Kv , 8tli Kd., p. 256; Wigin. Ex., 1005 Ed., S. 56, p. 125. L 

(5) ‘‘E>)d«:Mioe i)f (baiiictcr nmy explain conduct, but cannot alter facts." 

Stepbon’s Criniiual Eaw of England, i>p, 311, 31‘2 , Be^( Ec., S. 262 , 
Tay, E\., S. 351 , Warton’s Cr. 1 *a’., S. 66. M 

((') U you do not know wbicli way to decide, character should have an eu'fet. 

Hut lb IS otbeiwise in cases which are clear. If it eoulS bo permitted 
to operate xvlunc a crime is clearly proved, it would always be brought 
foiwvard , because there is hardl} any one who ha.s not at some tinn 
maintained a good character.” J-.ord bjlleniioroagh, C.d.jtothe 

jury ill Davison’s trial, 31 How. St. Tr. 217 : Wigni. Ev., 1005 Ed., 
S. 56, p. 121 ; Pay. Ev,, 10th Ed., S, 3ol, p. 271. H 

(d) “ Norui are al> iwii, and th(i most ennsummate villain may be able to provi 
that on ^omeoeca.sion.s lie has .lohal with hinnaiiity, tairnoss orhon :)ur. 

Tay. Ev., lOtli Ed., S. 351, p. 271. 0 

» 

{(') *' If the evidence were m e\cn halance, ehaiuctor ‘^hould make it preponde 
rate in favour of .i defendant ; but in order to let characbor have its 
operation, the ease must no reduced to that >ituation.'' (Ibid). P 

(/) Few subjects are more liabV^ to bo misunderstood than character evidence 
Best Ev., 8th Ed., S. 2.59, ji. 246. Q 

i<j) “On an indictment for stealing from A, for in.'^tance, proof thrib on other 
occasions, wholly unconnected with the transaction in question the 
* accused aetad the part of an honest or even liberal and high-minded 
man, in certain transactions with B. and C., — even assuming that it 
would CO a certain extent render iniprobahlo the supposition of his 
having acted witli felonious dirtlioiiesty towards A,— is too remote and 
insignificant to he recoivahlc in evidence.” v Ruv'lon^ .34 L J.M.C. 
57 ; Best Ev., Sth Ed., S. 260, p. 247. R 
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'/ *' In civil cases character to prove conduct. , Irrelevant. ^^—(Conoludod). 

{h) “ The inquiry should be as to his general character among those who have 
known him, with a view of showing that his general reputation for 
honesty is such as to render unlikely the conduct imputed to him ; 
and even the individual opinion of a witness, founded on his own 
* personal experience of the disposition of the accused is admissible.”? 

R. V. Rowtoriy 34 L.J.IVI.C. 57 ; Best Kv., 8th Ed., S. 260, p. 247. S* 
(t) “It frequently occurs, that witnesses after speaking to tfio general opinion 
of the prisoner’s character, statt their personal experience and opinion 
of his honesty ; but when this statement is admitted, U is rather 
from favour to the prisoner than strictly as evidence of general 
character.” Ph. and Am. lOv., p. 401 ; Best Ev., 8th Ed., S. 260, 
p. 247 ; 1 Phil. Ev., 10th Ed., 506; but sec S. 5^5, Explanation- T 

In criminal eases, 53 . In crin),injtl proceedings the fact that the 

previous good i .I . • , 

oharacter relevant person accused hs 01 a ^^ood character is relevant. 

.29otd8>- 

N.B. — Sec notes under S. 54, infra. 

54 . In criminal proceedings the fact that the accused person has 
, , , a bad character is irrelevant, unless evidence has 

{Previous bad char- • i i i -i , • . 

icter not relevant, been given that he has a good character, in which 
except in reply K becomes relevant. 

Explanation 1 - — This section does not apply to cases in which 
the bad character of any person is itself a fact in issue. 

Explanation k previous conviction is relevant as evidence 
of bad chiiraeter. 

c (Notes). 

Genera). 

(1) Btate of law before the passing of Evidence Act, same as in present section. 

(а) Evidence of bad character is not adnrissible m the firs-t instance. 7 W.R. 

7 (Cr.) U 

(б) Evideiuti of a prisoner's previous convictions and bad character and of the 

bad character of In.s relations is admissible. 8 W.R. 11 (Cr.) Y 

• (c) Evidence of character and previous conduct of & prisoner, being matters of 

prejudice and not direct evidence of facts relevant to the charge against 
the prisoner, ought not to be allowed to go to the jury. 10 W.R. (Cr,), 
17. W 

(d) In charging a jury, a Sessions Judges should not tell them that the prisoners 
had previously been bad characters. 10 W.R. (Cr.), 39. X 

{$) Tf evidence of bad character, by accident, had come out in open Court, then, 
the Judge ought most distinctly to tell the jury that they are care- 
fully to guard themselves from being influenced by it. ^ 10 W.R, (Cr.), 
17 (19). Y 

(/) But that fact might be taken into consideration by a Sessions Judge in 
passing sentence when the prisoners are convicted. 10 W.R. (Cr.),. 

39. Z 
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Act 1 of 1872 (INDIAN J^VIDENCK ACT), 

General— . 

(ff) Rt?,cords of previous convictions should not bo put in until the close of the 
trial. 3 W.R. (Or.), 38. A 

• (h) Such convictions can only bo used after conviction in determining the 
measure of punishment. W.R, (Cr.), 38 C. 768. 

(i) As to the remarks'on the improper admission, at a sessions trial with the 
aid of Asseshory, of a Chowkeedar’s statement as to the previous bad 
character of^tho acou|»ed, sec 6 W.R. (Cr.), 72. C 

<2) Ppevio&s state of the law. 

(а) The section before ariiciuimenl ran as follows 

“In criinioal proceedings the fact that the accused poraoii has bcuu prev> 
ousljS convicted of any o/icnee is relevant ; but the fact that ho has a 
bad character is irrelevant unless evidence has been given that he has 
a good cbaiactcr, in ubicfi case it becomes relevant. Explanation. 
'riiis section dcc.s not apply to (^a.SL*s in which the bad cnaractorof aii}' 
person is ir-self a fact in issue.’’ D 

(б) the Act onginally stood a previous convection might always be given in 

ovidonce against an accused person whether evidence bad been given 
of good charac^iei* or not. The Judges of the High Court of CalnUtu 
expressed a strong disapproval of this, and accordingly the law was al- 
tered by Act III of 1891, S. 0, so that now evidence of a previous convic- 
tiiou can only bo given like other evidence of bad character, in an.swer 
to evidence of good character.” ’Mark. Ev., p. 15. E 

{c\ “ And, conyisiontl) with this, S. 81U of the Code of Criminal Procedure con- 
taiiib provisions, the object of which is to prevent the fact of a previous 
conviction being disclosed to the jury whilst the accused is on his trial, 
though it may bo neccsbary lo prove the previous conviction afterwards 
in order to justify the severer seutenco to which the ejccuscd, if found 
guilty, would he li.iblc.*’ Mark. Kv,, p. J5. F 

(3) Reason for oJd section. * 

In the ca-t* ol a previous conviction, the bad character was deemed to have been 
reduced to a “legal certainty.” Per West, J. in 11 H.U.C, 90 (92), 0 

(1) Rulings under the old section. 

fa) Though this section, as It stood before it was anicndod by Act III of 1891, 
declared that “ the fact that the accused person has boon previously 
convicted of an offence i« relevant,” yet as the same section also 
declared that “ the fact that he has a bad character is irrelevant,” it 
was hclJ that proof of previous convictions was irrelovarft ind 
inadmi.ssiblc. 5 0. 768 ; but see 14 C. 721. H 

(6) In charging the jury upon the trial of a prisoner tor being dishonestly in 
. possession of stolen good.s, the Judge directed the jury to consider the 
proof of previous «.’owvictions for theft as evidence from which an in- 
ference might fairly bn drawn as to the character of the accused ; held, 
that this amounted to a misdirection. 5(b 768; but soo 14 0.721. I 

(o) But, in one case, it was bold that, under this section, previous convictions 
^ wore in every case admissible against an accused person. 14 0, 721 , b 
SCO 1 O.W.N. 146 (148, 149). J 

.Dut in view of the modification made in this section by Act III of 1891 
since the deci.sion in 14 C. 721 it cannot be held that, in any case, a 
previous conviction is relevant, oxcept where the bad character of any 
person is itself a fact in issno. fl O.W.N. 146 (148, 149). K 
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Qeaeral—{Coniimied), 

(5) Previous oonvicftionsy how else relevant under the Act. 

(a) According to Expl. 2 to S. 14, previous convictions become relevant within 
the meaning of that section when the existonco of any state of mind, 
or body, or bodily feeling, is in issue or releva-nt. 28 B. 129' (185)-^ 

, 6 Bonn L.R. 805. < 

{b) For instance where a person was charged with the ofieiicc of belonging to a 
gang of per.-»ous associated for the purpose of habitually committing 
dacoity. It was held by thc< Calcuttj^. High Court that proof of 
previous conviction was admissible under S. 14 of the KVidcncc Act, 
having regard to the character o! the offence attributed to the accused. 
28 B. -129 (1.35)~5 Bom. L.R. 805 ; 1 C.W.N. 146. M 

(c) Having regard to the character of the ofTeiice under Sr. 400, I. F.C., previous 
commissions of daccity are relevant under S. 14 of the Evidence Act. 
1 C.W.N. 146. • N 

(rf) Convictions previous to the tune specified in the "charge or to the framing 
of the charge are rcleviinfe under lOxpl, 2 of S. 14, but convictions 
subsequent to the time specified in the chtirgo and to the framing of 
the charge are not so admissible. .1 C.W.N. 146. 0 

(e) A previous conviction may alNO be rdevaiit under S. 8, supra, as showing 
motive. See S. 8, supra. , P 

(/) Previous convictions may also bo relevant in cases where the accused is liable 
to oiihanred punishment. Sec S. 75, Penal Code ; Ss. 6 and 4, Whipping 
Act (Vr of 1864) ; Art. 117, Indian xVrticlcs of War (Act V of 1869) , 
L.B.R. (1872-92), 574; L.B.R. (1893-1900), 93. Q 

ig) Eividenco of previous convictions other than that of the kind referred to in 
S. 75 of the Penal Code may be received, after conviction, for the 
purpose of justifying a heavier sentence than would othcrw'i.sc ha\(-‘ 

• been passed. L.B.R. ^ 1872-92), 574, R 

(//) A Magistrate is not debarred by this section or by any other of its provision^, 
from using any previous convictions for the purpose of aiding him in 
determining the amount of punishment to bo awarded on the prisoner 
being convicted of the offence charged. L B R. (1893-1900), 93. S 
(i) But evidence as to general di.shonesty, of character is not admissible under 
the J'lvidence Act for the purpose of raising a presumption of dishonesty 
in the particular case under trial, U.B.R. (1908), 2nd Quarter, 
Kv., p. J . T 

, {j} As to the mode of proving a previous conviction, .see S. 511, Crim. Pro. 

Code. U 

(6) Use of previous convictions. 

Except under very special circumstances, the proper object of using previous 
convictions is to determine the jimount of punishment to be awarded 
should the prisoner be convicted of the offence charged. 5 C. 768 (769); 

3 V/.R. (Cr.), 38. Y 

( 7) Form of question under the section 

{a) “ h’rom S. 65 it appears that there are two forms in which the question as 
to the character may be put to a witness. Thus if th% accused were 
charged with theft, a witDe.ss to bad character might be asked either 
— what was the general reputation of the accused for honesty ? or, 

— was the accused generally of an honest disposition ?” JMark. 

Ev., p. 46. W 
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iienerat— {Continued), 

{b) “ These two questions differ very widely. The witness would answergono 
from \shat was generally known about the accused in the neighbourhood 
^ where he lived ; but he would, or might, answer the second from his 

own special knowledge of the accused.” Mark. Ev., p, 45. X 

(c) ‘'In an Englisb^aso there was a difference of opinion amongst the Judges 
as to which of these two \vas the proper form of question ; strong 
reasons are given in favour of both, and no doubt this is why the Act 
admits bffth.” Ii\ v. Rowton, Leigh and Cave’s Rep., p. 520 ; Mark. 
Ev., ;^46 ; see also notes under S. 55, infra. Y 

(^) Evidence of general reputation— Security cases— Crim. Pro. Code, S. 117. 

(a) For the purpose of an inquiry under S. 117 of the Criin. Pro. Code, the 

faSt that a person is an habitual offender may be proved by evidence of 
general repute or other^wisc. Sec S. 117, Grim. Pro. Code (Act V of 
1898).. Z 

(b) Hearsay amounting to evidence of general repute is admissible for the 

purposes of proceedings under Ch, Vlli of the Grim. Pro. Code, 
1898. 6 Bom. L.R. 34. X 

(c) To prove a charge under S. 110 that a person is by habit a thief and a 

dacoit, or that ho is so desperate and dangerous as to render his being 
* at large without security hazardous to the community, there should 

be proof of specific acts showing that he, to the knowledge of some 
particular individual, is a dangerous or desperate character. 20 0. 
779. B 

(d) It IS not sufficient that persons, however respectable, should come forward 

and depose that they have heard that such person is a thief and a 
dangerous character, when they themselves have no personal knowledge 
of or acquaintance with bun. Such evidence is not only such as could 
not be safely acted upon, but is also likely to work serious prejudice. 
29 C. 779. ^ C 

(<i) Vague and general staicments that a man is a habitual offender is not suffi- 
cient evidence on which an accused person is liable to be bound down 
under S. 110, Grim. Pro. Code. 1 A.L.J. G16, B 

{/} Evidence of repute of accused person must be the evidence of persons who 
are speaking to matters within their personal knowledge and not from 
mere hearsay. 1 A.L.J. 610; 29 C. 779. E 

(< 7 ) A charge under Cl. (/), S. 110, Grim. Pro. Code, cannot bo proved by general 
reputcAicn but can only be proved by definite evidence. 29 0, 779. P 

(h) Evidence that there ^irc rumours in a particular place that a man has com- 

mitted acts of extortions on various occasions, that he had badmashes 
in his employ to assist him, and generally that ho is a man of bad 
character, is not evidence of general repute under S. 117, Grim. Pro. 
Code. 23 C. 621. O 

(i) Evidence of rumour is mere hearsay evidence of a particular fact. Evi- 

dence of repute is a different thing. 23 0. 621. H 

(j) A man’s general reputation is the reputation which ho bears in the place in 

^ which he lives amongst all townsmen. 23 G. 621. 1 

{k) And if it is proved that a man who lives in a particular place is looked 
upon by his fellow townsmen, whether they happen to know him or 
not, as a man of good repute, that is strong evidence that he is a man 
of good character. 23 0. 621. J 
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(i eneral— {Co nduded i . 

(/) On the other hand, if the Plate of things ib that the body of his fellow towns- 
men, who know him, look upon him as a dangerous man and man of 
bad habits, that is strong evidence that be is a man of bad cbarficter. 
23 C. 021. K 

(m) It cannot be said that, because there ere rumours in a particular place 

among a certain class of people that a man has done particular acts 
or has characteristics of a certain kind, these rumours are in them- 
selves evidence under 8. 117, Crjni. Pro. Ojdc. 23 C. 621. ^ L 

(n) It is only in the case of a person who is an hflbiiual offender, and who is 

called upon to furnish security for good behaviour, that the fact of 
bis being an habitual offender may bo proved by evidence of general 
repute. 25 A. 273. ^ 

(o) Where a person is called upon* to furnish security to keep the peace, 

evidence of general repute cannot be made use of to shew that such 
person is likely to conimii a breach cf the peace or disturb the public 
tranquillity, or to do any wrongful act that may probably occasion a 
breach of the peace or disturb the public tranquillity. 25 A. 273. N 

ip) The character of the accused not being a fact in issue in the offence of be- 
longing to a gang of persons a sf/jci a ted for the purpose of habitually 
ccmniittjiig theft ptrushabic under S. 401, Penal Code, evidence of 
bad character or reputation of the accused ;s inadmissible for the pur- 
pose of proving the commission of that cffence. 27 C. 139, 0 

{([) Whore it was proved that certain pcrtcns weie found together at gome 
distance irciin their houses, that they were all intimately connected 
with one another and were in the bobit of visiting waZes together, 
that on(3 of them was arrested in the act of picking a pocket, and that 
^when they wore arrested many of them gave false names and false 
addresses, held they could not be convicted under S. 401, Penal Code, 
there bqbig no proof that they belonged to a gang of persons associated 
for the purpose cf habitually commitiing theft. 27 C. 139. P 

I-—** Previous bad character not refevant, except In reply , '' 

(1) Principle of section. 

I 

(a) “ Tn all criminal cases involving punishment as distinguished from penalty, 
the prisoner is, on grounds of humanity, allowed the privilege of prov- 
ing his good character either in chief or by cross-examination, for the 
purpose of rai.sing a presumption of his inncypcnco.” Phip. Kv., 4th 
Kd., p. 1G8. • Q 

{b) Evidence of bad character and previous conduct- of a prisoner being 
matters of prejudice, and not direct evidence of facts relevant to the 
charge against the prisoner, ought not to be cilowed to go td the jury. 
10 W.R. 17. (Cr.) * R 

(c) ** In criminal proceedings the necessity is stronger, if possible than in civil, 
of strictly enforcing the rule that the evidence is to be confined to the 
point at issue.” 3 Russel on Crimes, 279, cited and followed in 13 
B.H.O. 90(93). * a 

{d) “ And where a prisoner is charged with an offence, it is of the utmost im- 
portance to him that the facta, laid before the jury, should consist 
exclusively of the transaction which forms the subject of the indict- 
ment, which alone he can be expected to come prepared to answer.” 3 
Russell on Crimes, 279, cited in 11 B.H.O. 90 (98), T 
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(6)i, The decisions of Courts in criminal oases, and especially in so grave a 
matter as a capital offence, must net depend on mere suspicion, but 
must be regulated by the principles of law laid down for the guidance 
of the Courts of Justice, 8 A. 808 (815), 

• 

if) If evidence of ftad character be first given, the Judge would be influenced 
> by matters which would be calculated to mislead him and to cause 
his mind to placp a colouring upon the facts, and which would not 
assist hi^ in forming a calm and dispassionate judgment on the case. 
8 A. 306 (314). Y 

{g) It is not competent to prosecutor to prove a man guilty of one felony by 
proving him guilty of another unconnected felony. Hex v. tJlliSt 6 
Barn and Cress, 145 ; cited in 11 B.H.C. 90 (94). Sec also (Jritfts v. 
PayvCf 11 A. and E. 181 ; cited in 11 B.H.C. 90 (97). W 

(/i) But where sevcriJ fclonie.s are connected together and form part of one 
entire transaction, the one is evidence to show the character of th»* 
other." (Ibid) X 

(i) A charge of forging (iiie promissory note was supported by evidence that 
another one found in the prisoner’s pocket-book was forged. The 
evidence was admitted by the .Judge at the assi/es, but the prisoner 
was afterwards released on a case submittod to the 12 Judges, and it 

, was understood chat they thought the evidence inadmissible, li6X\. 

Crocker, 2 Leach 987, cMed in 11 B.IT.C. 90 (9i) ; 2 Russell on Crimes, 
816 (838). Y 

(2) Reason of sections 53 and 54. 

(а) “ A defendant is allowed to appeal to his own good chardfeier to aid in the 

deiuoiistratioii of Ins innocence; and the prosecution is allowed to use 
the opposite fact tor the opposite purpose.^’ Wigni. Ev., 1905 Ed., 
S. 55, p. 123. Z 

(б) The object of laying the latter (good eharactor) before the jury is to induce 

them to believe, fjom the improbability that a person of good charactoi 
.should have conducted himself as alleged, that there is some mistake 
or misreprebontatioii in the evidence on the part of the prosecution." 
Per Pattesoii, J., in v. Slawiard, 7 C. and P. 674 ; Wigm. Kv., 
19a5 PJd., S. 55, p. 123. ^ A 

(c) “ It is evidence to induce thorn to say whether they think it likely that a 
person with such a character would have committed the offence." 
Per Williams, J II. v. Stannard, 7 C. and P. 074. (I6id). B 

^(d) '* [t is a mistake i.o suppose that because the prisoner only can raise the 
(luostion of character, it is therefore a collateral issue. It is not. 
Such evidence is admis.sibJe because it renders it less probable that 
what the prosecution has averred is true ; it is strictly relevant to the 
issue." Per WilJes, J., It. v, Rvwton, Leigh and C. 520, 540; Wigm. 

“ Kv., 1905 Kd., a. 55, p. 123. C 

<(^) “What you want to get at is the tendency and disposition of the man’s 
mind towards committing or abstaining from the class of crime with 
which he stands charged." Per Cock burn, O.J., B. v. Eon/ton, Leigh 
iind 0., 520. 640. {Ibid). D 
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if) “From the lifo and conversation of a man, viewed cjonjointly, men, in 
private life form an opinion of his chaTaoior ; and Courts and jurors 
must form their opinion in the same manricr. If the words and actions 
harmonize, they form a united whole ; and every man who exhilTits a 
« good conversation out of his lips, as well as a fair example in his life, 

is entitled to the benefit of both, at all times and in all places.” Per 
Hosmor, O.J., in Stowe v. Converse, 3 Conn. 3125; *.Vigm. Ev., 05 
Ed., S. 55. p. 123. , ^ E 

(p) "The principle upon which good character may be pro\ed is that it afiords 
a presumption against the commission of crime.” Per Strong, J., in 
Cancevii v. People, 1(> N.V. 506 ; \Yigui. Ev., 05 Ed., S. 55, p. 123. F‘ 

(h) “This presnnijition arises from the improbability, as^ a general rule, as 

proved by common observation and experience, that a man who has 
uniformly pursued an honest And upright course of conduct will depart 
from it and do an act so inconsistent with it. Such a person may be 
overcome by temptation and fall into crime, and cases of that kind 
often occur ; but they arc exceptions. The rule is otherwise ; the 
influence of this presumption from character will necessarily vary 
according to the circumstances of diflorent cases.” (Ibid). 

(i) “ The purpose of the evidence as to the character of the accitsed is to s^iow 

his disposition, and to base thereon a probable presumption that ho 
would not be likely to commit, and therefore did not commit, the 
crime with which he is charged.” Par Berry, J., in State v. JjeCj 22 
Minn., 409 ; Wigm. Ev., 06 Ed., S. 55, p. 123. H 

(2-A) Methods of judicial investigation of crime. 

“ Two antagonistic methods for the judicial investigation of crime and the conduct 
of criminal trials have existed for many years. One of these methods 
favours this kind of evidence, in order that the tribunal which is 
engaged in the trial of the accused may have the benefit of the 
light to be derived from a record of the whole past life of the 
accuvsed, his tendencies, his nature, his a.ssociates, his practices, 
and, in fine, all the facts which go to make up the life of a 
human being. This is the method which is pursued 111 France, and it 
is claimed that entire justice is mote apt to be done whore such course 
is pursued than where it is omitted. The common law of England, 
however, has adopted another, and, so far as the party accused is con- 
cerned, a much more merciful doctrine. In order to prove his guilt, it 
• is not permitted to show his former character,*'or to prove his guilt of 

other crimes, merely for the purpose of raising a presumption that he 
who would commit them would be more apt to commit the crime in 
question.” Per Peckham, J., in People v. Shaij, 147 N.Y. 78 ; 41 
N.E. 508 ; VVigm. Ev., 05 Ed.. S.,57, p. 126. I 

(3) Scope of aeckion-^English Law. 

(a) The character proved must be of the specific kind impeached, i.e., honesty 

where dishonesty is charged, good character in other re.speots being 
irrelevant. Tay. Ev., 361 ; Phip. Ev., 4th Ed., p. 168 ; 2f Stark. Ev., 
3rd Ed., p. 304; Best Ev., 8th Ed., S. 259, p. 246; 1 Phill. Ev., 
10th Ed., p. 602 ; 28 B. 129 (135)^5 Bom. L.R. 805 ; 1 C.W.N. 14fi.J 

(b) “ Thus on a charge of stealing, it would be irrelevant and absurd to inquire 

into the prisoner's loyalty or humanity.” Ph. and Am. Ev., 490; 
Best. Ev., 8th Ed., S. 259, p. 246. K 
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(c) “ Again on a charge of high treabon, it; would be equally absurd to inquire 
into his honesty «and punctuality in private dealings.” (Ibid). L 

^ (d) “ Such evidence relates to principles of moral conduct which, however much 

they might operate on other occasions, would not bo likely to operate 
on tha^j^which alone is the subject of inquiry.” {Ibid), • M 

(c) It would not afford the least presumption that the prisoner might not 
have been temyted to commit the crime for which he is tried, and is 
’» therefore totally inapplicable to the point in question.” (Ibid), N 

(/) The character proved must be general and not relate to particular instances 
of such honesty. Phip. Kv., 4th Ed., p. 108 ; Tay. Ev., S. 351. O 

u 

( 7 ) In strictness, also, it seems that the witness should depose to the prisoner’s 
reputation {i.e., tho estimate formed of him by the community), and 
not to Ills own individual opinion of the prisoner's character or dispo- 
sition. li. V. liou:lony 34 Ij.J.M.C. 57 ; Phip. Ev., 4th Ed., p. 168 ; 
but see S. 55, infra. P 

(h) Put, even in the V^inglish Courts “ this distinction is seldom, if ever, acted 

on in practice, the question always put to a witness to character being, 
what IS the prisoner’s character for honesty, morality, or humanity ? 
as the case may be. Nor is the witness ever warned that he is to 
confine his evidence to the prisoner’s reputation. It would be no easy 
matter to make the common run of witnesses understand the 
distinction,” Steph. Dig. note, xxvi ; Phip. Ev., 1th Ed., p. 169. Q 

(i) As the host character is often the least talked of, the witness may even give 

negative as well as affirmative evidence on the subject— that he 
has never heard anything against the prisoner. R. v. HowtoUy 34 L.J. 
M.C. 57; R. v. Wost, 11‘iPap. C.C.C. 726; Phip. E^., 4th Ed., p. 1G9.R 

(j) Einally, the character proved must relate to a period proximate to the date 

of the charge. R. v. tiwendsen, 14 How. St. Tr. 596 ; Phip. Ev., 4th 
Ed., p. 160; Tay. Ev., lOlh Ed., S. 351, p. 274. S- 

(A) This section has no hewing whatever upon the question of the rcievancy of 
a previous corAdetion after an accused lias been convicted of the 
offence with which ho has been charged and for the purpose of 
enhancing the sentence to be passed upon him. It refers solely to the 
relevancy of a previous conviction as evidence to prove that the 
acciised is guilty and should be convicted of the particiflar offence 
with which ho is being charged. L.B.R. (1872-92), 449. T 

[4) Evidence as to oharacter of prisoner— Histovy of English Law. 

(a) As to the history, in/* English Law, of the rule as to the admissibility of 
evidence as to the character of the prisoner, see Phip. Ev., 4th Ed., 
p. 168 ; Steph. Hist, of Or. Law, 449-50 ; Wigni. Kv., 05 Ed., S. 66 ; 
82 Am. L. Rev. 713, U 

{h) “ It was also opoe thought that character evidence vv.as receivable in 
doubtful cases only, to turn the balance of evidence.” Wigm, Ev., 06 
Ed., S: 56, p. 124 ; see also Davison's Trials 31 How. St. Tr. 217. Y 

(c) Bat it is now understood to be admissible without any such limitation.” 
See Kee v. State, 28 Ark. 156, 164 ; Wigm. Ev., 06 Ed., 8 . 66 . p. 125.W 
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(d) “ But whether, when aclniitlcd, it should be given weight except in a 
doubtful case, or whether it may sufiice of itvself to create a doubt, is 
A nierrt question of the weight of evidence with which the rules pi 
admissibility have no concern. * Wigm. Ev., 05 Ed., 8. 56, p. 125. X 

(e) •• Where the doing of the act charged is not in (Kspute, because conceded, 
character no longer has any probative function, and sjiould not bo 
roceivod, Mneo ic certainly cannot be set up merely in excuse.” 
Draper’s Trial, 30 How. St. Tr. 1018; Wig^n. Ev., 05 Ed., 9- 
p. 125; Best Bv., 8th Ed., S. 262, p. 249; Tay. Ev., 10th Ed., 
S. 351, p. 273. Y 

.(4-A) Accused’s failure to produce testimony to his good character . 

a) The is not open to the inference, that thr, character is bad. People v. 

Crleason, 122 Cal. 370 ; Fletclmr v. State, 49 Ind. 184 ; State v„ 
KabncJi, 39 fa. 277 ; Wigm. Ev., 05 Ed., S. 290, p. 376. Z 

(6) “ The absence ot good character evidenoo simply leaves the defendant 
without such ii benefit as it might have given in persuasion.” State 
V. Ford, 3 Strobh. 522 (527) ; Wigni. Ev., 05 Ed., 8. 290-ii, p. 376. A 

(c) “ Tl is incoiTCct to say that the accused’s good character is presumed ; this 
inconsistently gives him the untrammelled heneiit of evidence whic^ 
if ho had introduc.od might have been disputed. What really happens 
or ought to, is that the defendant’s character is simply a non-existent 
quantity in the evidence.*’ Mullen v. U. S,, 46 C.O.A. 22 ; 106 Fed. 
892 : Wigm. Ev., 05 Ed,. S. 290-;t, p, 376, B 

(5) Nature of character evidence— Admission of previous good character in the 
first instance 'Exclusion of bad Character-Reasons. 

(a) “ There is just as mueh probative value m the argument ‘ A is quarrelsome, 
therefore he probably cumnntted this assault ’ as in the argument, 
* -V is peaceable, therefore he proliably did not commit the assault ' 
.ind this is acknowledged in judicial opinion. Here, however, a 
doctrine of auxiliary policy operates to exclude what is relevant, the 
policy of avoiding the uncontrollable nnd unfair prejudice and possible 
unjust condemnation which such evidence might induce.” Wigm. 
K\., 05 Ed., S. 57, p. 125. C 

{0) “ Character is strictly relevant to the issue ; but it ij not admissible upon 
the part ot the prosecution, because if the prosecution is allowed to go 
into such evidence, wo should have the whole life of the prisoner 
ripped up, and, as has been witnessed elsewhere, upon a trial for 
murder you might begin by showing that when a boy at school the 
prisoner had robbed an orchard, and* on through the whole of his life ; 
and the result would be that the man on his trial might be over- 
whelmed by prejudice instead of being convicted by that affirmative 
evidence which the law of this country requires.” Per Willes, J., in 
R. v. Rowtoa, Leigh and C. 520, 540; Wigm. Ev., 05 hid., S. 57, 
p. 125. ' D 

(c) “ The evidence is relevant to the issue, but is exciaded for reasons of policy 
and humanity ; because, although by admitting it you might arrive 
at justice in one case out of a hundred, you would probably do injustice 
to the other ninety-nine-” {Ibid), B 
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(d) “ There would be great danger that the prisoner would be tried on the 
evidence of character, instead uf on that bearing more directly upon the 
olfeiice charged.” Pgr Martin, H., in (I6id). F' 

• 

(g) “ The rule and practice of our law in relation to evidence of character rests 
on the ctecpest principles of truth and justice ; the protection of the 
Ihw is due alike to tho righteous and unrighteous. The sun of justice 
shines alike fo»- the evil and the good, the just and tho unjust. Crime 
must prored, not lircanmcd ; on the contrary, tho most vicious is 
p.-osiuued innocent until proved guilty. The admission of a contrary 
lule, f^vcn in any degree, would open a door to direct operation of 
prejudices ’’ Ver Verplenek. iS’c;?-., ui Peo^dc v. \Vhit(\ ‘24 Wind, 574 ; 
‘"Wigm. Kv., 05 l^’d., S. 57, p. 120. 0 

(/) ” The exclusion fif evidence of bud character in the llrst instance i.-^ a plain 
departure from the general principle which admits relevant anti 
material evidence. There is reason to brlicve that this exception 
originated in a usurpation of lcgislati\e power by ringlish Judges, led 
by a merciful impulse to mitigate tho cruelty of a bloody Criminal 
Code by throwing obstacles in the way of its operation.” Per Doc, J., 
in Davlinq v. Enstmorelandy 52 N.H. 401 : Wigm. I'^jV., 06 h’d , S. 57, 
p. 126. H 

(fjf) “ It is n maxim of our law, tbnt every man is presumed to be innocent 
until he is proved to be guilty. Tt is characteristic of the humanity 
of all the Knglish-spcaking peoples that vou cannot blacken the 
chiiraetor of a party who is on trial for an alleged crime.'’ Per Cushing, 
O.J., in Stak v. Lapacie, 51 N.H. 289, 200. Wigm. Kv., 05 Kd., 

S 57. p. 120 II 

(//) •* I’risoners originally come before the Court and jurv under manifest 
diSiid vantages. The very fact that a man is charged with a crime is 
snnicKtnt to create in many minds a hcljef that he is guilty. Tt is 
([Uite inoousisteut with that fairness of trial to which every man is 
cutitli'd, that the jury should be prejudiced against him by any 
evidence except W’hat relates to tho issue. (Ibid), Jv 

a K.VAMPDKS. 

(n) 'rhus ill criminal cases in order to prove that the defendant committed a 
particular crime charpod, evidonoo may not be given in the first 
instance that he bore a bad reputation in the community. Phip. Kv., 
4th'1h;d., p. 167, * K 

(6) So also evidence may net be given that lie had a disposition to commit 
crimes of that kind. R. v. Cole, 1 Phil, and Am. Kv., 10th Ed., 
p. 508 ; Phip. Ev., 4th Ed., p. 167. L 

(c) So ahso evidence may not l>o given that bo bad on other occasions commit- 

ted particular acts of the same class evinciDg such a disposition. Phip. 
Ev., 4th Ed., p. 167. M 

(d) Thus again in order to disprove particular instances of* obtaining money by 

* false pieteaces as to a marriage agency, the defendant cannot prove, 

that the general ebaraoter of his agency is genuine. li. v. Martimcr, 
31 L. Jo. 180 ; Phip. Ev., 4th Ed., p. 168, H 

(e) Nor can he prove that he has effected genuine marriages through it in other 

iostances. It, v, MorHmer^ 81 L. Jo. 180 ; Phip. Ev., Itb Ed., p. 168.0/ 
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(/)lD a case of perjury, a document made by the accused, but put in for the 
purpose of proving the untruthful character of the accused is highly 
improper. G Bom. L.R. 730. 

'{g] The same rule prevails in civil cases. GooduglU \\ llichs^ B.N.P. 20G ; 

Phip. Kv., 4th Ed., p. 1G8. < ^ Q 

r 

<G) Prosecution may rebut evidence of good character of accused. 

(a) “After a defendant has attempted to shew his good character in hi*? own 
aid, the prosecution may in rebuttal olTer evidence of his bad 
character.” Wigm. Ev., 05 Ed., S. 5H, p. 127 ; H. v. Murphy, 10 
Itow. St. Tr. 724; ll. \. Clarke, 2 Stark. 241; Bc^st Kv., 8th Ed., 
S. 2G1, p. ; 72. \ . Ilodokisa, 7 C. ;ind P. 208 ; Tay. Ev., lOth. Ed., 
S. 352, p. 271 . R 

(?)) “ The true reason for tliis n cmt. to I c, not any relaxation of the principle 
of nieicy just mentionod, i.c., not a pi‘rmissi».in to sbo\/ the defendant’s 
bad charaf'Cer, but a liberty to rciutc his claim that he has a good one. 
Otherwise a defendant, secure from refutation, uould have an absolute 
license to impcso a false chatacter upon the tribunal. ” (Ibid). S 

ft;) “Tf the prisoner having a had character, nhsleads the Court, the false 
impression should be removed.'* ICrlo, 4,, in H. v. RoaUon, Erif:b 
.tC. 520. (Ibid). T 

(d) The defendant, by going into liis own character, gives a ‘ ('hallciigo to the 
prosecutor.’ Per Lord Mansrioid. J.. in 2 \(k. 3:19; Wigm. Ev., 05 Ed., 
S. 58, p. 128 (note). 

fc) Where the accused produers « \ *dcucc of gtK»d ( baracter with the view of 
raiding a pn'sumption of his nmoconci', connscl for the crown have 
then the undnuhted rigbr. to cross-examine such witnesses in order to 
rebut this Yiresumption. 72. v, //odgkms, 7(1 .iiid P.298; Ta} . Ev., 
10th Kd., S. 352, p. 271. Y 

(7) The cross-examination may be directed to the following points ■ — 

(a) fi) As to particular f.iot.s of the prisoner’s iniRCi^nduct. U. v. Hodgkiss, 7 C. .md 

1\‘20.S; Tay, Ev.. lOtli Ed., S. 35‘i p. 274 ; Phip. Ev , 4th Ed., 
p. 1G9, W 

(ii) A witness to l•h^^la(■ter wa^^ allc)wcd to l)e a^ked, in cross-examination, 

• whotlinr he had not heard that the prisoner war> susitccted of having 
cumiiiit.ted a rolihcry sf.me \oars bcfoic. Per Parke, IL, in H. v. Wood, 

5 Jur. 225 : Tay. Ev., lO'uh 7^>1., S. 352 (iootr.ote), p. 274 ; Phip. Ev., 

4 111 Ed., p. 109. X 

() 

fill) As to tlie grounds of ihc witntsscs’ behef'a'- to character. 2 St. Ev. 1304 ; 

Tay Ev., lOfch Ed., S. 352, p. 274 : Phip. Ev., 4th Ed., p. 169. Y 

(b) Also, “whenever the defendant chooses to call witnesses to prove hia general 

chaiactcr to he good, r.ho pro'^ccutor may offer other witnespea to 
disprove their testimony.” Pe^ Parsons, C.J., in Co7n. y.^Iardy, 2 
^Fass. 317 ; Wigm. Ev., 05 Ed.. S. 5R-n, p. 127. Z 

(c) “111 criminal cases, where the prisoner calls persons to hia reputation, this 

gives a handle to the Crown to give evidence of the prisoner's reputa- 
tion.’ Per Page, J., ciLed in Vin. Abr. XII, 48, tit. Evidence ; Wigm. 
Ev., 05 Ed., Note, p. P27. A 
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(d) But it must also be remembered that, as a matter of praotice, the right of 

couQsel for the Crown in this respect is as a matter of fact seldom 
resorted to. 2 St. Ev. 304 ; Tay. Ev., 10th Ed., S. 352, p. 274 ; Wigm, 
Ev., 05 Ed., S. 58, p. 127 ; Best Kv., 8th Ed., S. 2(52, p. 248. ^ B 

(e) And, “in no single recorded instance during the whole of that period (two 

hundred years) has evidence of general bad character been given in 
reply to evidence of the prisoner’s good character.” Per Martin, B., in 
H. V. lluuton^ Lcign and O. 520 ; Wigm. Ev., 05 Ed., S. 58-n, p. 127 : 
see also Best Ev., 8th Ed., S. 2(52, p. 248. C 

<8) Character of complainant in some criminal cases—Relevancy. 

(a) The rea ous of auxiliary policy do not alTect the use of character as against 
the other person.^ in a criminal case wherever it may be relevant. 
Wigm. Ev., 05 Ed., 8. (j 2, p. 130. D 

(/;) Til cases of rape, etc., “the admis^>ibility of the ooinplainant’s character for 
chastity or uiichiiatity is generally conceded.” Pci Abinger, C.B., in 
Li. V. TtssiiiQiim., 1 Cox. Cr. 18 ; Wigm. hlv., 05 Ed., S. G2, p. 131. E 
(c) “And her habits as :i prostitute are usually regarded ns equivalent to a 
general trait of character.” J^er Park and Parke, JJ., in H. v. Parser, 
3 C-. ami I . 589 , Wigm. Ev , 05 Ed., S. 02, p. 131. F 

{d\ “ The non-consciit of the coinplain.int is here a material element ; and the 
cbnractcc of the woman as to chastity is of considerable probative value 
in indgiiig of the likelihood of that consent." Per Platt, B , in 7i v. 
fh/aii, 2 (Jr. 115 : Wigm. Ev. 05 Ed., S. 02, p. 130. G 

(c) The same doctiiuc should apply to o. charge of enticement for pro.^titntion, 
because the qiicscion is whether the woman went of her own impulse^ 
or vielded to persuasion.” (ioir Ciutis, 81 IMc. 4^3, 17 Atl, 3H , 
Wigm. k'v., 05 Ed., S. 02, p. 131. H 

(/) “ But it should not apply in rape whore the woman is below the age of 
consent.” Pcuplc v. Johison, 100 Cal. 289; People v. Abbot, 97 
Mich. 4S4 ; People v. Wihnot, 72 Pac. 838 : Wigm. Ev., 05 Ed., S.02, 
p. i;^2. I 

{g) “ And perhaps it shenUbnot apply also in a charge ol a mere assault with 
intent to coniinitrapc, or of indecent assault ” 71. v. Clarle, 2 Stark, 
243 : Gross- v. Hrodrccht, 24 Out. App. 087 : Wigm. Ev., 05 hid., 8. 02, 
p. 132. J 

(//) “Til all cases of this character, the assent of the witness to the act is the 
material matter in is-^m , and mi that (]uestion the defence gener- 
ally rests on eircumslantial testimony. Tn determining that r]uo^- 
tion, which is purely a mental act, it is important to ascertain whether 
her consent would, from her previous habits, be the natural result 
of her mind, or whether it would be TiiconsisLent with her previous 
life and repugnant to all her moral feelings. Such habits a.s are im- 
puted to the witness by this inquiry have a tendency to show such 
oonsent as the natural operation of her propensities, and rebut the 
inference or ncciissity of actual violence.” Per Jsham, J., m State v. 
Johnson, 28 Vt. 514 ; Wigm. Ev., 05 Ed., S. 62, p. 1.30. K 

(i) “This class of evidence is admissible for the purpose of tending to show the 
non-probability of resistance upon the part of the prosecutrix ; for it is 
certainly more probable that a woman who has done these things 
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voluntarily in the past would bo much more likely to consent than one 
whoso past reputation was without blemish, and whose personal 
conduct could not truthfully be assailed. In other words, this class 
of evidence goes to the question of consent only.” Per Garoutte, J., in 
People V. Johiiso lOG Cal. 289 ; 39 P^. 622 ; Wigm. Ev., 05 Ed., 
S. 62, p. 131. . L 

f 

66. In civil cases, the fact that the ^charaqter of any person is 
Character as affect- diS to affect the amount of damages' which 

mg damages i. ought to receive, is relevant. 

Explanation '^, — In sections 5*2, 5;i, 54, and ^55, the word 
‘ character * includes both reputation and disposition ; but, except as 
provided in section 54, evidence may be given only of general 
reputation and general disposition, and not of particular acts by 
which reputation or disposition were sliown. 

(Notes)* 

Character as affecting damages.*^ 

(1) Character as affecting damages— English Law. 

(a) ‘‘In civil casiss, good character being presumed, may not be proved in 

aggravation of damages ; but the party attacked may repel general 
evidence of bad character by general c\idence of good character.'’ 
Phip. FiV'., 4th Ed., p. 170; sec also Wigm. FiV., 05 Kd., S. 70, 
‘pp. 146. 147. M 

(b) “ The party«may also meet evidence of speuihe acta of impropriety by dis- 

proof of such acts, though not by evidence of general good character." 
Jones y. James, 18 L.T. 243 ; Narracott v. Narracott, 33 L.J.P. & M. 
61 ; Phip. Ev., 4th Ed., p. 170. N 

(c) '‘Bad character is admissible in chief <Ln mitigation of damages, provided 

that it would not, if pleaded, amount to a justification." Tay. Ev., 
Ss. 356 — 63 ; Steph. Dig., Art. 67; Mayne, Damages, 7th Ed., pp. 418, 
616, 623, 527: Watt v. Watt, (1906) A.C. 115(118); Phip. Ev., 4th 
• h:d., p. 170,. ^ 0 


(2) Defamation. 

(а) ” In cases of defamation the bad general reputation of the plaintiff may be 

proved.” Scott v. Sampson, 8 eQ.B.D. 491 ; Wood v. Durham, 21 
Q.B.D. 501 ; Wood v. Gov, 4 T.L.R. 662 ; Phip. Ev., 4th Ed., p. 171 ; 
see also Wigm. Ev., 05 E(J., S. 70, pp. 146, 147, 148. P 

(б) ” But evidence of rumours or suspicions to the same effect as the libel can- 

not be given.” \lbii). , g 0 

(c) ** Nor can particular facts showing bad character or disposition be given. 

{Ibid). R 

(d) ** As to cases where justification has been pleaded but no particulars given. 

see Howaan v. CUeve, 2 I.B. 686 (651) ; Phip. Ev., pp. I?!, 19, 163. R 
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f.—**Cbawterss attactlag dainagas*^*--(Coniinued), 

{e) Whether in an action for defamation the defendant may use the plaintifi’s 
poor reputation (or lack of reputation) to mitigate the damages has 
been one of the most controverted questions in the whole law. The 
arguments on each side are so strong, and the balance of oonvenienco 
is so clear, according to the point of view taken, that it is no wander 
that Courts have taken rs^dically opposite views.” Wigm. Ev., 05 
• Ed., 8. 70, p. 146. T 

ij) “ The argumeiA in favour of considering reputation has been expressed in 
the following terms. The principle of this argument is that a person 
should not be paid for the loss of that which he never had.'* Wigm. 
Ev., 05 Ed., S, 70, pp. 146 and 147. U 

• 

{(j) “ To deny this would, as is observed in Starkie on Evidence, be to decide 
that a man of the worlt character is entitled to the same measure of 
damages with one of unsullied and unblemished reputation. A reputed 
thief would bo placed on the same footing with the most honourable 
merchant, a virtuous woman with the most abandoned proetituto. To 
enable the jury to estimate the probable quantity of injury sustained, 
a knowledge of the party's previous character is not only material but 
seems to be absolutely essential.” Per Cave, J., in Scott v. Sampson, 
E.R. 8 (^B D. 401 ; Wigm. Kv., 05 Ed., S. 70, p. 146. Y 

(7i) “ It cannot be just that a man of infamous character should, for the same 
libellous matter, be entitled to equal damages with the man of un- 
blemished reputation ; yet such must be the result unless character be 
a proper subject of evidence before the jury.” Per Thompson, J., in 
Foot V. 'rraci/, 1 Jones, 46; Wigm. Ev., 05 Ed., S. 70, p. 147. W 

(?) “ As the legal intendment is that the action is brought to*repair an injury 
to be done to a person’s character in the estimation of the public, the 
jury must he left very much in the dark, in making a just estimation 
in damages, without being furnished with some data by which to 
estimate its value and susceptibility to injury.” (Ibid). X 

( /) “ III every action at lay the object is to recover diamages for some injury 
sustained. And where the injury is to property, the value of the 
article is the principal object of inquiry. And I can see no good rea- 
son why the value of character may not be investigated as well as that 
of any -jther commodity, when the reputation of character is tbtj object 
of this suit.” Per Nott, J., in Buford v. M'Luny, 1 Nott and M. 269 ; 
Satoijer v, Kifert, 2 Nott and M. 515 ; Wigm. Ev., 05 Ed., S. 70, 
p. 147. Y 

• 

(A) “ It is said it would iie taking a person by surprise thus to permit 
any inquiry into his character. But if the character of a witness, who 
is called upon in Court and compelled to give evidence without any 
previous notice, is not sbislded from such an attack, bow much less 
^ ought a party who has voluntarily brought his character into Court 
claim such an*exomption ? He commences with stating that he is a 
person of good name, fame, and reputation, and ho ought to be always 
prepared to defend his allegation. A person is presumed to be always 
prepared to defend his general oharaeter, if be has a good one ; if he 
has not, it ought to be expoaed.” (Ibid). 2 


oerro 
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1.— *^ Character as affecting damages-* '--{Concluded). 

{1) I hold that a woman ought not to be taken from the etowe and brothels of 
the town, to bo placed alongside of the most respectable ladies who 
adorn out drawing-rooms and our churches ; nor that the high priest 
of vice and corruption should be ranked with the pious priest of the ' 
f parish or the respectable bishop of the diocese. Where a person's ^ 

character is such that lie cannot safely tf^ust it to o Court and jury, 
slander can do him but little injury; and a person ,who is neither 
ashamed nor afraid to expose his^, character to the eye of the publio 
ought not to 1)0 permitted to shelter it uudoVthe forms of the l^w from 
tlu 3 eye of a jur\ {Ibid). A 

(m) “ The (lppo^ing firgiimoiits lay stress on the abuses to which the use of such 
ovidenee is open.” Wigm. Kv., 05 Ed., 8. 70, p. IfJZ. B 

1^1 Breach of promise of marriage- 

(a) '* In cases of— »-^the plaintiff’s general character for immorality is relevant.” 
Foulles V. Selhvay, 8 Esp. ‘23(> : Baddelvy v. Mortloch, Holt, N.P, 151; 
Phip. Ev., 4th Ed., p. 171. C 

iO) So also are specified nets of jnimoraht} relevant. {Ibid). D 

ir) “Where a general charge of iinmoralit>, and not inereh of specific acts, 

Is pleaded by the defendant, the idaintiff may, in the first instance, 
give evidence of general good character as part of her case.” Jane's v. 
Javies. IB E.T 243: Phip. Ev., 4th Ed., p. 171. E 

i4) Seduction. ^ 

(a) ” In cases of seduction evidence of the general character for immorality on 
the part of the person seduced is relevant.” Bamfleld v. Massey, 1 
Camp. 450 ; Dodd v. Norrif*, 3 Camp. 510 ; Verry v. Watkins^ 7 C. and 
P. /K)B ; Phip. Ev., 4th Ed., p. 171. F 

(5) “ So frlso are previous specific acts of immorality relevant” (Ibid). 8 

(c) “ But not suh^sequent specific acts of immorality.*’ (Ibid). H 

5) Petitions for damages for adultery. 

(a) “In fcho wife's general character for adultery is relevant.” Smith v, 

Allison, B.N.P. 27 ; Phip. Ev., 4th Ed., p. 171. I 

(b) Bo also are her previous acts of adultery; relevant. (Ibid). J 

(c) But not her subsequent acts of adultery, “for these might be the effect of 

the oo-rospondent’s own misconduct.” Klsam v. Fancett, 2 Esp. 562 ; 
Winter v. Henn, 4 0. and P. 494 ; Phip. Ev., 4th Ed., p. 171. K 

’B.B.— The above reason applies also to cases of scdliction, Phip. Ev., 4th 

Ed., p. 171. L 

“ The husband's general character for, and particular aets of, infidelity are 
also relevant, for, iu such a case, he can hardly complain the loss 
of that society upon whiob he has himself placed so little value.” 
Bromley v. Wallace, 4 Esp. 287 ; Phip. Ev., 4th Ed., p, 171. ■ 

P.— “ Explanation.^ * ^ 

(1) English Law. 

(a) The word “character*' as used in English Law is not synoiiymous with 
“ disposition,’* but it simply means “ repu^tiou,” or the general credit 
which a man has obtained in publio opinion. i2. v. HowUyn, 34 
0. 67; Tay. Ev., 10th Ed., S. 850, p. 272 ; see Explanation to this 
section (contra). ^ H , 
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j?.— Bxpiaaatioa- ^•^{Continwd) . 

(6) This rule rests rather on authority than on reason, and would probably have 
been long ago discarded but for two causes; vii., (i) the rule in 
practice is seldom strictly enforced; (ii) as “the best character is 

• generally that which is the least talked about, the Judges have modi- 

fied it, to a certain extent, by permitting witnesses to give negative 
evidence oi>the subject, and state that “ they never heard anything 
against the character of tte person on whose behalf they have been 
oalledc" Tay. 10th Ed., 8» 360, p« 273. H 1 

i • 

(2) Bffeot of Bnglish rule. 

* Cb) One consequence of the view of the subject taken in the case of (jK. v. 

Rowton) is that a witness may with perfect truth swear that a man, 
wtft) to his knowledge has been a receiver of stolen goods for years, has 
an excellent character, for honesty, if he has had the good luck to 
conceal his crimes froni his neighbours.” Sir James Stephen, Digt. 
of B"v., note XXV, History of the Criminal Law, Vol. 1, 450 ; Wigm. 
Ev., 05 Ed., S. 1986. p. 2645. 0 

(6) “ It is the essence of sucoossfal hypocrisy to combine a good reputation with ^ 
a bad disposition, and according to H. v. Eoivton the reputation is the' 
important matter.” {Ibid) P 

• 

{c) “ The case of H. v. Rowton, (Leigh and C, 520) expressly decides that, if a 
man gains a reputation for honosty or morality by the gro.ssest hypo- 
crisy, he IS entitled to give evidence of it, which evidence cannot 
be contradicted by people w'ho know the truth.” (Ibid). Q 


i3) Reason of English rule. 

Although the common reputation in which a person is h^d in society may 
be undeserved and the evidence in support of it must, from its very 
nature, be indefioite, yet some inference, vaiying in decree according 
to circumstances, may fairly bo drawn from it ; since it is not prob- 
able that a man, who has uniformly sustained a character for honesty 
or humanity, will forfeit that character by the commission of a dis- 
honest or a cruel act. Tho mere proof of isolated facts can, however, 
afford no such presumption,” Tay. Ev., lOthBM., S. 351, p. 27.S. R 

(4) Policy of the English rule. 

(a) “ So far as practical policy and utility is concerned, there ought k) bo no 
hesitation between reputation and personal knowledge and belief. A 
perusal of the records of State trials will show how natural, straight- 
forward, and useful was this method of seeking after belief founded on 
• personal experience and intimacy. Put any one of us on trial for a false 
charge, and ask him whether he would not rathor invoke in his 
vindication, as Lord Kenyon said, ‘ the warm, affectionate testimony ’ 
of thosi few whose long intimacy and trust has made them ready to 
demonstrate their faith to the jury, than any amount of colorless 
^ aasertionB aboijt reputation.” Wigm. Ev., 05 Ed., S. 1986, p. 2643. S 

^6) The Anglo-American rules of evidence have occasionally taken some 
ourious twistings in the course of their development ; but they have 
never done anything so curious in the way of shutting oul evidential 
light as when they decided ta exclude the person who knows as much 
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*' Explanation^**--- (Cuntinmd ) . 

ab hiuiianly can be known about the character of another and have stiJl 
admitted the second hand, irresponsible product of multiplied guesses 
and gossip which we term ‘ reputation.’ ’* Wigm. Ev., 05 Ed., S. 1986, 
p. 2G44. ^ T* 

* (c) “ An affectionate and wann evidence of character, when collected tOr 

gether, should make a strong impression ih favour of a prisoner.” Per 
Lord Kenyon, CJ., in P. v. Thelwal, ^McNally Ev. Wigm. 

Kv . 05 Ed., S. 1086 (note), p. ‘264^1. ^ U 

(5) The following pronounoements may be noticed against the policy' of the 
English rule and in favour of the rule in the explanation. 

(rf) “ Peputatjon is only the reputatJon of the judgment of others. There is 
no rule of law that, to make evidence of reputation admissible, it 
must bo founded on the judgment of any definite number. If, then, 
the judgment of ten or a less'number of men is admi.ssible under the 
name of reputation, how can the judgment of one only, that is how 
can the estimate of disposition formed by one man only, or in other 
words, individual opinion, be excluded ?” H. v, Ttoivtou, Leigh and C. 
525 ; Wigm. Ev., 05 Ed., S. 108(5 (note), p. 2641. V 

(6) “Disposition cannot he ascertained directly ; it only to be ascei tamed by 
the opinion formed com'srning the man ; which must be founded 
either on personal experience or on the expression of opinion by others. 

• whose opinion again ought to be founded on their personal experience. 

I think that each source of evidence is admissible. You may give in 
evidence the general rumour prevalent in the prisoner’s neiglibourhood 
and. according to my experience, you may have also the personal jutlg^ 
ment of those who are capable of forming a more real, substantia), 
guiding opinion than that which is to lx* gathered from general 
iiiinour.” Per Erie, C.J., in It. Roivton, Leigh and 0. 520, 582, 
589 ; Wigm. Ev.. 05 Ed., S. 1986 (note), p. 2644. W 

(c) •• I never saw* a wilnchb excimmcd as to character without an inquiry being 
made into his personal means of knowledge of that character. The 
evidence goes to the jury depending entirely upon the personal 
experience of the witnCbb who has offered his testimony.” {Ibid). X 

{d) ** Suppose a witiie.ss to character were to say . * This man has been in my 
employ for twenty years ; i have had experience of his conduct ; but 1 
have never heard a human Ijeing express an opinion of him in my life ; 
for m> own part, 1 have always regarded him with the highest esteem 
and respect, and have had abundant experieiTce that he is one of the 
worthiest men in the world.’ The principle the Lord Chief Justice 
has laid down in R.s\ Rowton would exclude this evidence, and that is 
the point where I differ from him.” {Ibid), , Y 

(e) ” To mv mind, personal experience gives cogency to the evidence ; where- 
as such a statement as *I have heard some persons apeak well of him,’ 
or ‘ I have heard general report in favour of ilfe prisoner,’ has a very 
slight effect in comparison.” {Ibid). Z 

(/) “ I apprehend that a man’s disposition is the principal matter jto be inquir- 
ed into, and that his reputation is merely accessory, and admissible 
only as evidence of disposition. The judgment of the particular 
witness is superior in quality and value to mere rumour.” Per Willes. 
J., in R V. Rowton, Leigh and C. 520; Wigm. Ev., 06 Ed., S. 1986, 
pp. 2644, 2646. " A 
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“ Explanation.**— (CiirJinued). 

(f) “ Nuinorous cases may be put in which u man may have no general char- 
acter in the sente of any reputation or rumour about him at all, and 
yet may have a good disposition. P’or instance, he may be of a 
ph\, retiring disposition, and known only to a few; or again ho 
may be a ^rson of the vilest ch.aractor and disposition, and yet only 
his intimates may bo abler to testify that this is the case. One man 
may deserve that character (reputation) without having acquired it, 
which arfcother n'rtin may have acijuired without deserving it. In such 
Ccises the value of the judgment of a man’s intimates upon his char- 
acter becomes manifest.” (Ibid). B 

( -’/) “ In ordinary life, wlicn we want to know the character of a servant we 

i 

apply to his master. \ servant may be known to none but the mem- 
bers of his master’ a fajnily ; so the character of a child is known only 
to it^ parents and teachers, and the character of a man of busiuess to 
those vvith whom he de*ils. According to the experience of mankind, 
one would ordinarily rely rather on the information and judgment of 
a man’s intimates than on general report ; and why not in a Oourt of 
law?” (Ibid). '' 0 

\i) “ I'hosc who know the character of the man, his moral habits, are, by law, 
competent to give tbeir opinion whether it is equal for truth to that of 
men in general, while those who know nothing but the witnesses’ 
reputation, or what is generally said of him, are not competent.” Per 
Wright, J., in Seelfi v. Blair ^ Wright, (>86 . Wigm. Kv., 06 Ed., 
S. 11)86, p. -2645. D 

(j) “ The charaotor of persons is known to thohC who are acquainted with them 
before it is known aliroad ; they have character before they have 
reputation.” (Ibid). • B 

( ’) “A man’s actions are his character; they speak loijder than words.” (Ibid). F 

{/) “ A man's clinracter must be true . his reputation inaj be most false.” 

(Ibid). 0 

(m) “ If I ha\c reared a child, and his character which has been subject to my 

scrutiny is bad, and I know him to be subject to no moral restraint, 
t can testify to his character : yet he ma> have no reputation 
abroad.” (Ibid). H 

(n) “ As it is ^he fact of disposition which is important and materi&l, there 

can be no reason why this fact may not be proved by any witness who 
knows what it is.” Per Berry, J., in Slate v. hee, 22 Minn. 409 ; 
Wigm.’Ev,, 05 Kd., S. 1986, p. 2646. I 

(o) “There is certainly n8 reason why general repute is any better or more 

satisfactory evidence of disposition than the testimony of one who 
knows what the disposition is from his own personal observation.” 
iltrid). J 

(i f Whether the wllnes.s knows what he pretends to know in regard to the 
disposition of a person in question, whether his opportunities for ac- 
quiring such knowledge have been sufficient or bis ability to acquire 
it has been competent, are matters which there is no practical diffi- 
culty in testing, either upon a preliminary or cross-examination, or 
both.” (md). K 
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iv) For a powerful argument against the rule of Englibh law, see Mr. William 
Jhoufitoiie’s Arguments (CinciuDati, Clarke A Co., 1887), p. 104 ; 
Wigm. Ev., 05 Ed., note, p. 2646. » L 

(r) '* Evidence of the disposition of a person, by one who knows such disposi* 

tion from personal observation, is not*^' evidence of opinion in any 
objectionable sense. It is evidence of a fact, just as n^uch evidence of 
a fact as is evidence of the disposition of a horse.” Per Berry, J., in 
Slaie V. Lee, 22 Minn. 410 ; Wigm. Ev., 65 Ed., S. 1986, p» 2643. If 

(s) “ Character and reputation are the same ; the reputation which a man has 

in society is his character.” Per Duncan, J., in Kimmel v. Kimmel^ 

3 S. and R. 338 : Wigm. Ev., 05 Ed., S. 52. p. 120. N 

c* 

(t) ' Character and genei'al reputation are the same, of course, if by ‘ char- 

acter ’ wo understand tbecomnon estimation in which a man is held, 
by his acquaintance, for truth ; and the books upon evidence so use 
the term.” Per Red field, C.J., in Poicers v. heach^ 25 Vt. 278; 
Wigm. Ev., 06 Ed., 8. 52, p. 120. 0 


ib) Limitation of the English rule. 

in) The case of R, v. liowton is hoidom if ever acted on lu practice. The 
question always put to a witness to character is, what is the prisoner’s 
character for honesty, morality or humanity ? as the case may be ; 
nor is the witness over warned that be is to confine his evidence to 
the prisoner’s reputation. Steph. Dig., 7th Kd., note to Cb. VI. 
p. 187; Tay. Ev., 10th Ed., S. 350, p. 278. P 

{0) ‘‘It would be no easy matter to make the common run of witne.S8ea 
understand the distinction.” (Iduij. Q 

(C l For a good illustration of this futility of trying to make the straight- 
forward lay mind comprehend the limits of this perverse artificial 
rule of^ law, see the testimony in Kchoe’s Trial (Molly Maguires)^ 
Pa., 1876, West Rep. 146—165 ; Wigm. Ev., 05 Ed., note at 
p. 2646. R 

‘*Aud by the operation of the Criminal Evidence Act, 1898, the previout^ 
convictions, or bad character, of prisoners become relevant in a large 
proportion of the ca.sce in which they give evidence.” Steph. Dig., 7th 
Ed., note to Ob. VI, p. 187. E 


(7) Kind of oharacter oontemplated -Engliah Law. 

* (a) “The character or disposition offered, whether fOr or against him, must 
involve the specific trait related to the act charged.*’ Wigm. Ev., 
06 Ed., S. 69, p. 129. T 

(b) '* The testimony of the accused’s civil behaviour, going to church, appear- 
ing in the trained bands, goingf to Paul’s, being there at common 
service, this is well. But he is not charged for this but for seditioua 
publication. '‘A man may do all this, add yet be a naughty man in 
printing abusive books to the misleading of the king’s subjects.’^ 
Douer^s Trial, 6 How. St. Tr. 539 (552) ; (Ibid), * U 

^ 4 ;) •' The meaning of witnesses to character is this ; for instance, put the case 
of a man who is charged with a crime ol a particular descisptiun ? 
Suppose a man charged with an unnatural crime ; would it be uny . 
evidence at all to that man’s oharacter that he paid hie bille 
ly, and that ho was not a dishonest man, or anything ^ thai ibit 
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2.—**BxphiiaHoa. **’--{Contintied). 

No ; your examiuation to character must always be analogous to the • 
nature of the charge ; and you would there inquire whether he was 
a man of chastity ; you would inquire into his regard for womeO) into 
his morals, and into his oonversa&iori, so far as it might rebuff the 
inference such horrible and detestable idea having passed "in bis 
mind.” P$r Mr* Rrskine, arguing in Hardy^sTrial^ and Horne Tooke^s 
• Trial, 24 How. St. Tr. 1076 ; Wigm. Ev., 05 Ed., S. 69, p. 128. V 

, (d) “ So if a iimfi is indicted for any other cffenco, if a man is indicted for a 
robbery, I say, I will show you that he was not a necessitous man, 
that he possessed a large fortune at that time, that he was a man 
whose ideas were moral and totally contrary to any such practice, 
'fbat is the nature of character. ’ {Ibid). W 

(s) “ The object and effect of 6uch evidence i& to disprove guilt by furnishing a 
prosumption that the defendant would not have committed the offence ; 

* and, hence, the character sought to be proved must be such as would 

make it unlikely that the party would do the controverted act.” Per 
ArcCJollan, J., in Morgan v. State, 8H Ala. 224 : 6 So. 761 ; Wigm. Ev., 

05 Ed.. S. 50, p. 21H. X 

(^) The evidence produced must bo “good character with respect to the 
species of crime charged against him.” Per Martin, B., in H, v. Bot^- 
ton, licigh and 0. 620, 637 ; Wigm. Ev., 05 Ed., 8. 69- », p. 128. Y 

(</) “Ttmur^t be a trait having reference .and analogy to the subject of the 
prosecution.” Kilgor$ v. State, 74 Ala. 7 : Wigm. Ev., 05 Ed., 

8. 59-^4, p. 120. 2 

{h) Thus “in a case of assault with intent to kill, chart^cter for truth was 
excluded.” Morgan v. State. 88 Ala. 223, 6 So. 761 ; Wigm. Ev., 06 
Ed., S.69-if, p. 129. , A 

(i) But in a case of battery upon a woman, character for “ running after women” 

was admitted. ISalkumx. State, 116 Ala. 117 ; (Tbid)* B 

(j) The character must h* ” such as would make it unlikely that the defendant 

would bo guilty of the particular crime with which he is charged.’* 
Kee V. Slate, 28 Ark. 156 ; (J6icf). €' 

(A) In a case ^ attempt to rape, the character for morality and good jsebaviour 
and general character was excluded, because, the character ought to 
*'bear some analogy and reference to the nature of the charge.” 
PeojjU V, Joseph, 7 Cal. 120 : Wigm. Ev,, 05 Ed., S. 69-n, p. 129, D 

• 

(1) In a ease of larceny, tlie defendant’s habits ** as to steadiness, drinking, or 
anything of that sort, was excluded.” People v. Qhrisman, 136 Cal. 
282 ; Wigm. Ev., 06 Ed., 8, 69.w, p.,129. B 

( 8 ) EvIdeB^e of provloai eonvlotlons, ateof-^. 54, Bvldenee Act— Law before and 
after amendment. ^ 

fa) When detenhining whether a person has committed an offence hie previoue 
oonVintions should altogether be out of consideration and he should be 
suppose^ as of unblemished character. 27 P.W.E. (Or.), 1908«U P.B. 
,1808 )0r). ; f 
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2.—“ Expla nation "—(Concluded ) . 

' Sfi 

(6) S. 54, Kvidcnce i\ct, refers solely to the relevancy of a previous conviction 
to prove that an accused committed the offence with which he is 
charged. In casts where S. 76, 1.P.C., is not applicable, the Evidence 
Act gives no authorit} to a Court to take a previous conviction into 
consideiatioti for the purpose of enhancing a sontenco after the accus- 
ed has been convicted. .L.B.R, (1872—92), 449; but see L.B.R. 
(1893-^1900), 93. •' 0 

(' ) A tribunal is not debarred bjr S. 54, EVidoiice /ct, or by aii} other of its 
prcvitiouto, from cnnsidoring any previous convictions for the* purpose 
of detorniining the amount of punishment, on the prisoner lieiug 
con\icted of a fre^h ofTcnce. L.B.R. (1893—1900), 93 ; but see L.B.R. 
(1872—92), 449. ^ H 

(d) Tho admi.sfiildlity in evidence in criminal cases of previous convictioua, 

and evidence of bad character generally, discussed and explained. 
7 P.R. 1895 (Cr). ‘ I 

(e) The effects of the provisions of the present law are as follows : — 

(i) Except for the pui’poscjs ol awarding enhanced punishment in casc^ falling 

within the provi.sions of S. 75, I.P.C., evidence of prcMoiis convictions 
now .stands upon the same footing, us regards admissibility, as other 
evidence of bad character ; " 

(ii) such evidence is only relevant where the accused has given evidence that 

he baa a good character, or where the bad character of any person is 
itself a fact in issue (S. 54, Evidence Act) ; or 

(iii) where the existence of the judgment of ccnviction is itself a fact in issue, 

or relevant by some other provision of the Evidence Act {vide S. 43), 
such as S. 14 or S, 8, and possibly certain other sections referring to 
the relesaucN of facts. 7 P.R. 1895 (Or). 


Fact/; which neko not re i-bo\ ei). 


Fact jiidicitill_\ 
noticeable need not 
be proved. 


66 , 2so fact ol which the Court will take 
judicial notice need be proved. 


N.B.— For Notes .''ec under S. 57. if^fra 


Facts of which 
Court must take 
judicial lyvtice. 


57. The Court shall take judicial notice of 
the following facts : — ♦ 


(1) All laws or rules having the force of law, now or heretofore 
in force, or hereafter to be in force, in any part of British India ^ : 

(2) All public Acts passed or hereafter to be passed by Parlia- 

nent, and all local and pei*sonal Acts directed by Parliament to be 
udicially noticed * 


(d) Articles of War for Her Majesty’s Armj' or Navy ^ : 

(4) The coarse of proceeding of Parliament and of the Councils 
or the purposes of making Laws and Regulations established under 
bhe Indian Councils Act, or any other law for the time being relat- 
xtg thereto ^ : 
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Expiamti()n,— \!h6 word ‘ Parliament,’ in clauses (2) and (4), 

includes — 

1. The Parliament of the United Kingdom of Great Britain 

and Ireland : 

2. The Parliaiflent of Great Britain ; 

8. l^he Parliament of England : 

* * 

A, 'riie Parliament of Scotland ; and 

5. The Parliament of Ireland : 

(5) The accession und the sign manual of the Sovereign for the 
time being of the United Kingdpm of Great Britain and Ireland ; 

(0} ’\A11 seals (d‘ which English Courts take judicial notice^; 
the seals of all the Courts of Biitish India, and of all Courts out of 
British India, established by the authority of the (Tovernor-General 
or any Local (Tovernment in (Jouncil ; the seals of Courts of Admi- 
ralty and Maritime Juiisdiction and of Xotarie? Public ; and all seals 
which any person is authorized to use by any Act of Parliament or 
other Act or Regulation having the force of law in British India : 

(7) The accession to office, names, titles, functions, and sig- 

natures of the persons filling for the time being any public office in 
any part of British India if tlie fact of their appointment to such 
office is notified in the Gavette of India or in the ofiic'lal gazette of 
any Local Governmem " : , 

(8) The existence, title, and national Hag of every State or 
Sovereign recognized by the British Crown : 

(9) The divisions of time, the geographical divisions of the 
world, and public festivals, fasts, and holidays notified in the official 
gazette : 

(10) The terrftories under the dominion of the British 
Crown : 

(11) Th® commencement, continuance, and termination of 
hostilities between the British (.h’own and any other State or body 
of persons : 

(J2) The names of the members and officers of the Court, and of 
their dep^ities and subordinate officers and assistants, and also of 
all officers acting in execution of its process, and of all advocates, 
attorneys, proctors, vakils, pleaders, and other persons authorized 
by law to appear or act before it : 

(13) The rule of the road on land or at sea. 


0Rf70- . 
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In all these cases, and also on all matters of publfc history, 
literature, science, or art ^3, the Court may resort for its aid to 
appropriate books or documents of reference. 

If the Court is called upon by any person to take judicial ubtice 
of any fact, it may refuse to do so unlesg and until such person 
produces any such book or document as it may consider necessary to 
enable it to do so. 

(Notes). 

(General) . 

(1) Principle of the section. ^ 

(а) The reason why Courts take judicial notice of the facts mentioned in the 

section is that they arc “«jo notorious or clearly established that 
evidence of their existence is unnecessary.'* Phip. Ev., 4th Ed.,p. 11. K 

(б) It is for the sake of convenience that the Courts are allowed to take 

judicial notice of certain facts which are specified in this section. 
TT.B.R. (1897—1901). Vol. I. p. 31 (.^4). L 

(i-A) Practice under the section. 

Among these are all laws and rules having the force of Jaw in British India, 
and when such laws or rules are relied on they should be duly quoted 
under the section. Otherwise it is of course impossible to tell what 
is in the mind of the Court. U.B.R. (1897—1901), Vol. I, p. 31 (34). M 

(i) Scope of Bections 56 and 57. 

(a) It is necessary to consider what is meant by * need not be proved’ in B. 56. 
A fact is said to be proved when, considering the matters before it. the 
e Court believes it to exist. (8. .3.) But no one, whether he be a Judge 
or not, can behove a thing to exist unless there is some patter before 
him which loads him to that belief. Everything, therefore, which a 
. man believes must be proved in some way. The meaning of the section 
will, however, be apparent if we consider together with S. 66 the last 
words of S. 57. What these two provisions really come to is this : — 
with regard to the facts enumerated in S. 57, if their existence comes 
into question, the parties who assert their oxisteuoe or the contrary 
need not in the first instance produce any evidence in support of their 
assertions.” Mark. Ev., p. 49. N 

' (5) “ They need only Ask the Judge to say whether^ these (acts exist or not, 
and if the Judge’s own knowledge will not help him, then be must 
look the matter up ; further, the Judge can, if be thinks proper, call 
upon the parties to assist him.*’ Mark. Ev., p. 49. 0 

(c) But in making this investigation thg Judge is emancipated entirely from 

all the rules of evidence laid down for the investigation of facts in 
general. He^ may resort to any source of information which be finds 
handy, and which he thinks will help him.’* Mark. Ev., p. 49. P 

(d) ” Thus he might consult any book, or obtain information from a by- 

stander.” Mark. Ev., p, 49, ’ Q 

(3) Section, not exhaustive. 

(a) The list of matters judicially noticed in this article is not intended to be 
<|uite complete. Stepb. Big., 7th Ed., Notes to Art» 56, p. 167 ; 

Stokes’ Anglo-Indian Codes, Vol. II, p. 887 (note). iR 
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(6) ** It may be doubted whether an absolutely complete list could be formed, 
as it is practically impossible to enumerate everything which is so 
notorious in itself, or so distinctly recorded by public authority, that it 
would be superfluous to prove it.” Steph. Dig., 7ih Ed., Kotea to 
Art. 58, p.J^88. ’ • S 

(c) For instance, the Anglo-Indian *Gourts tako judicial notice of the ordinary 
course of nature, the meaning of English words. Whit. Stokes, Vol. II, 
^ p, 887 (nttc) ; Sto*ph. Dig,, 7th Ed., Notes to Art. 58, p. 187. T 

{(I) They also take judicial notice of all other matters which they arc directed 
by any Act to notice (as) ; 

(i) lit Bengal, list of landholders who have not made roacl-cess njturns. See 

Act IX of 18S0, S. 19 (Bengal). U 

(ii) In Madras, bye-laws fran^d by the Commissioner of Police, See Madras 

Act -III of 1882, S. 5. y 

*(iii) In Bombay, notifications in the Gazette. S(‘o Bombay Act X of 1866, 
8. 1. ‘ ‘ W 

(iv) In Oudh, the list of taluqdars and granteo.s published by fheCommis- 
sioiior. Sec Act I of 1869, S. 10. X 

(e) But it is Kiibmitted by Messrs. Ameer Ah and Wocxlrofle that “ the section 
does not forbid the Courts to tako nonce of any facts other than those 
mentioned, the Courts may and will take judicial notice of, generally 
speaking, all those other facts at least, of which English Courts take 
judicial notice.’’ A. A. and VV, Ev,, 4th Ed., p. 340. Y 

(/) Thus, thougJi the section does not expressly so provide, the Courts here as 
in BIngland will, it is apprehended, take judicial notice of matters 
appearing in their own proceedings. A. A. and W. Ev . 4th Ed., 
^ p. 340. ’ Z 

{(f) An enlargement of the field of judicial notice wiU further be in accordance 
with the tendency of modern practice according to, which '‘Judges 
import into cases heard by them more and more of their own general 
knowledge of matter which occur in daily life.” Powell Ev„ 334. A 

(k) It was decided before Uie passing of the flvidence Act that the Courts were 
bound to tako judicial notice that a certain person was the Justice of 
. the Peace for Bengal. 1 B.D.B. (O.Cj.), 15. B 

(4) Scope of the role Bfi to Jadioial notice-- English Law. 

(a) “ The doctrine of judicial notice extends to all departments of law, and is 

not confined to that of evidence.*’ Phip. Ev., 4th Ed,, p, 11. C 

ijb) And it applies not only to Judges, “ but also to juries with respect to such 
matters as come ^ithin the sphere of their everyday knowledge and 
experience.” B, v. lioaser, 7 C. and P. 648 ; Phip, Ev., 4th Ed., p, 11. D 

(c) Thus in one caSe the jury was asked to notice, without proof, the meaning 

of the imputation ** Frozen Snake ” in a libel case, Hixxre v. Silver- 
^ facA*, 12 Q.B. 624 (033) ; Phip. Ev., 4th Bd., p. II . S 

(d) ” Matters directed by Statute to be judicially noticed, or which have been 

so noticed by the well established practice or precedents of the Courts, 
must be recognised.” Pbip, Ev., 4th Ed., p. 11- F 

(e) ” But beyond this, Judges have a wide discretion and may notice much 

which hhay cannot be required to notice.” Phip, Ev„ 4th Ed., p. U. Q 
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((jeneral)— 

<:>) Theory of judicial notice. 

tho ]!)ropositinn'. involved in the pleadings, fv relevant thereto, proof 
l)y evidence may be dispensed with in two situations. (1) Whevs the 
opponent t>v a solemn or iiifra-judioial administration has waived 
di.^piito ; (see S. 5fl, infja) and (-i- whore the Court is justified, on 
ge)ieral considerations, nfassuininj:; tho truth of the proposition Vrithout 
requirine evidence from tlic part\ . The former is considered under 
tho head of judicial admission?^ The fitter is tho process most 
commonly meant In the t'‘rin judicial notice.'’ Wigm. Kv., 05 Ed., 

s. ^' 505 . ]). srm. H 

(/<) For a lno^l le.irned diseii!>8ion of the subject of judicial notice, and its 
history, see Profi'ssor J.B. Tinner’s Preliminiirv ^’rell^iHf‘ i..n the Law 
of E\idence, c. 7. ,, 1 

<h) Effect of Judicial notice— Not conclusive. 

(a) ' That a matter is judicialh noticed means merely that it i-' tftkcu as true 
without the olTeriu" of evidence In the party who should ordinaril> 
have done so ” Wigni. E\., 05 Ed., S. 12507. p. 3601. J 

(o) But the opponent is not preNented from disputing tlic matter by 
midence, if ho believes it to bo disputable.” Wigin. Ev., 05 lEd., 
S. 2567, p. 3001. K 

(«■) Ti IS true that (»ccasionallN a Court is found declaring a thing judicially 
noticed and at the same time refusing to listen to evidence to tho 
contrary ; but usually this is in truth laying down a new rule of 
substantive law by declaring certain facts immaterial ; whenever a 
Cnirc forbids tho production of the t\*idcnce, it removes tho subject 
from the realm of the law of evidence properly so called.” Wigm. Ev., 
*05 Ed., S. 2567, p. 3f)01. L 

( /) ” Since judfbial notice is an expedient for hastening the trial and climi* 
imting superfluities, it would be proper to prevent the party in whose 
favour the fact is noticed from offering evidence of it.” State y. 
Chiuqren, 105 fa. 160; 74 N.W, 406: Wigm. Ev., 05 Kd., S. 2667-n, 
p. 3601. , M 

(7) Court must be requested to take Judicial notice— Practice 

(/j) Judicial notice being a dispensing with the duty of tho one party from pro- 
ducing evidence, it would seem that the party must in point of form, 
make a request for if. Amundson v. ffTilson, 11 N.J>. 193 ; Wigm. 
Ev., 05 Ed., S. 2568, p. 3602 ; see also Mark ]'jV., p. 49. N 

(5) Upon tliH request the Court is bound to declare the fact noticed, or at 
least to make that investigation v^bich it dooms neoessary. State v. 
Magees, 35 Or. 520 ; Wigm. Ev., 05 Ed., S. 2668, p. 3602. . 0 

<8) Judicial notice by Jury. « 

(a) “ In general, the jury may, in modern times, act only upon evidence pro- 
perly laid betore them in the course, of the trial, But,i.o far as the 
matter in question is one upon which men in general have a common 
fund of experience and knowledge, through data notoriously accepted 
by all, the analogy of judicial notice obtains to some extent and the 
jury are allowed to resort to this informatioD in making up their 
minds.” Wigm. Ev., 05 Ed., 8. 2570, p. 3605. P 
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(b) “ Jiut the scope of this doctrine is narrow ; it is strictly limited to a few 

matters of elemental experience in human nature, commercial affairs, 
and everyday life.” Wigm, Ev., 05 Ed., B. 2570, p. 3606. Q 

(c) “Thus the natural instincts of human conduct, with reference to careor 

negligence the time of danger, may be considered.” {Ibid). • R 

(d) “ The dangerousnesB of smoking a pipe in a barn near the straw, the con- 

* ditious affecting the various kinds of values, the intoxicating nattire 
of a certaifi liquor, ‘and even (though this illustrates how local condi- 
tions may affect the application) that a game pla}ed with bone- 
counters was played formonev were considered by the jury ; but such a 
matter of private and variable l>olicf as the character of a particular 
witness cannot be so taken into consideration by the jury.*’ Jenny 
Electric Co. v. Branham, 145 Ind. 314; Wigni. Kv,, 05 Ed., S. 2670, 
p. 3606. • 8 

{e) The range of such general knowledge is not precisely definable : hut in 
these days when too much emphasis is placed in the selection of jurors, 
on the blankness of their mental tablets, there can be no harm in the 
liberal application of the present principle. Houston n. State, 13 Art, 
66(Ibi^}. T 

(/) As a natural part of the above doctrine the^e mattt rs rna\ be referred to by 
counsel in their arguments. Perry v. li. & Co., 55 Ala. 4J3 ; Ohio, etc., 
It, Co. V. Bidye, 5 Blackf, 78 ; Wigm. Ev., 05 Ed., S. 2570, p. 3C07. U 

(9) Private knowledge of Judge or Jury, use of — Practice. 

(a) “ There is a real but ehtsivc line between the Judge’s personal knowledge 
as a private man and his knowledge a** a Judge. The latter docs not 
necessarily include the former ; as a Judge, indeed, he may have to 
ignore what he knows as a man, and contrariwiK'^” Amundson 
mUon, 11 N.D. 193 ; Wigm. Ev., 05 Ed., S. 2569, p. 8602. Y 

(5) “ It is plainly accepted that the Judge or the jui^ is not to use from the 
bench, under the guise of judicial knowledge, that which he knows 
only as individual observer.” Fox\. Slate, 9 Ga. 373, 376; Wigm. Ev., 
05 Ed., S. 2569, p. 3603 ; Phip. Ev., 4th Ed., p. 11. W 

^c) But if they have matel-ial facts to impart, they should be .sworn as wit- 
no.sses. 3 I. A. 259 ; R. v. Antrim, 2 I.R. 60S (649); Ta> . Ev., S. 1379 ; 
Phip. Ev., 4th Ed., p. 11. X 

(d) But formerlj the practice was different, and the Judges could act on their 

private knowledga. Per Thayer, Pr. Tr. Ev., 298 ; Phip. Ev., 4th 
Ed,, p. 11. y 

(e) Whore a Judge gives evidence as witness, he caunot, either when acting 

• alone or with others, “ adjudicate on his own testimony, but should 

take no further parkin the trial.” B. v. Hacher, 5 How. St. Tr. 1181 ; 
B, v, Antrim, 2 I.R. 133, 141 ; B. v. Galway, 31 Ir. L. T. R. 100 
Phip. Ev.,*4th Ed., p. 11 ; but see Be&kEv., S. 88. Z 

(10) Judge to oommunioate information to Jury— Practice. 

“ vfhere there is a juryf not only the Judge, but the jury also, must be inform- 
ed as to the existence or non-existenoe of any fact in question. In 
the cases mentioned in S. 67, therefore, the Judge must not only in- 
form himself but he must oommunioate his information to the jury.”* 
Mark. Ev., p. 49; see also Tay. Ev., XOth Ed., S. 21. A 
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18. 8T 


/.-•'C/tf use (/).'' 

U) Laws or rule« having the force of law “—-Meaning. 

(a) “ ‘ Laws or rules having the force of law * includes statutory law as well aa 
unwritten law whether of a personal or local nature.*’ 21 A. 412 ; T 
A. 461. B 

• (6) ^ 'riie general rules of Hindu and Mahomedun la^ do not require proof. They 

can, if necessary, bo ascertained from the necessary books. 21 A. 412; 

7 A. 4G1. ' 

* . €' 

(2) Mahomedan Ecolesiastioal Law. ' 

The is a law having the force of law in Dritisb India, and as such will be 

judicially taken notice of. Whit. Stokes, Vol, II, p. 887 ; 7 A. 461. D 

(3) Hindu Law. 

(а) The Court cannot take judicial notfcc of what the Hindu law is with regard 

to Hindu custom ; that must always bo proved. ' Per Garth, C.J., in 

8 0.582(587). •“ B 

(б) In the Court below, sw’orn translations of Sanskrit works, little known, 

embodying Hindu law, as to the custom in the different schools in 
respect to the law of adoption, were admitted and acted on by the 
Courts in India. ()n special application the Judicial Committee ordered 
such translations should be sent by the Registrar of the High 
Court in India, and to form part of the record, to be used on the hear- 
ing of the appeal. 12 M.I.A. 397 (P.C.). F 

H) Usual methods of ascertaining general law. 

(a) The— is by reference to authoritative text books, to judicial decisions, and 

to the opinions of pandits. 21 A, 412 (423). Q 

{b) Anybody living must bo taken to fall under those general rules of law unless 
he could show some valid local, tribal, or family custom^ the con- 
trary, il A. 412 (423). H 

(c) Special customs may be proved by evidence of what ‘actually is done. 21 A. 
412 (42.3) 

(5) Law Reports. « 

No Court shall be bound to hear cited, or shall receive or treat as an 
authority binding on it, the report of any case decided by any High 
Court other than a report published under the authority of the Gover-# 

1 nor-Gonoral in Council. See Act XVIII of 18'ft) (Improvement of Law 

Reports), S. 3, J 

(b) The above section was framed to constitute a monopoly, if the Judges so 

desired, for the authorised Law Reports. It only says that Qo Court 
shall be bound to have cited the rOport of any case, etc. ; it does not 
prevent the Court from looking at an unreportod judgment of other, , 
Judges of the ^ame Court. 28 C. 289 (292) = 5 C.W.N* 826 : see also 
5 C.W.N. cxvii (4 C.W.N. 872, diw.). K . 

(o) A judgment is none the loss an authority, hf*oauso it has not b^bn reported* 
Otherwise the question of whether or not a judgment could or oOuld 
not be so regarded, would depend upon the mere whim of the R^orter. 
28 0. 289 (292) =5 O.W.N. 826. See also 6 aW*N. oxvii (4 O.W.JL 
782, diM.), t 
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Chtute {Continued) 

Judicial notice ot cuctom in England. 

(o) Judicial notice will be taken oi the following custom 
Judicial notice wae taken of local oustoms’of descent, (as) 

(i) Gavelkind, 

(ii) Borough-EngliiJi. Be Ghenomth, 2 Ch. 488 : Phip. Ev., 4th Ed., p^ 12 , 

Tay. Ev., 10th Ed., 8. 6, p. 6. ® 

(6) The* custom of morehants, at least where such custom has become noto- 
rious andshas beei settled by judicial determinations. Mrstcine v. 
Murray, 2 Ld. Raym. 1642 ; Barnett v. Brandao. 6 M. and Gr. 030 ; 
Tay. Ev., 10th Kd., 8. 6, p. 6. 9 

(«) The custom as to the lion which a vendor has on goods remaining in his 
posfossion for unpaid purchase-money. Imperial Bank ^ . Lond. and 
at. Katharine's Duck Co.. 5 Oh, I). H»6 ; Tay. Ev., 10th Ed., 8. 6, 
p. C. , * ® 

custom as to tho goiioral lien of au iiinkeepor on all the piopcit} be- 
longing to his guest for the entire amount of his bill. Mulliner v. 
L^orence, 3 Q.13.D. 481; Tay. Kv., 10th Ed., S. 5, p. 6. P 

{e) Tho custom as to the general lieu of bantetfs and factors on tho soouriiicsof 
their customers in their custody. Lond. ChdTt. Lit. of Australia v. 
White, 4 App. Cas. 413 ; Tay. Ev., 10th Ed., S. 5, p. 6. Q 

(/) The custom as to the practice of drawing bills of lading in sots, and of 
dealing with one of a sot as representing the cargo independently of the 
rest. Sanders \\ Maclean, 11 Q.B.D. 327 ; Tay. Ev., 10th Ed., S. 6, 

p. 0 . ® 

(/;) Tho custom as to the usago among moncy-dealeis of treating scrip certifi- 
cate payable to the bearer, whether of a foreign Government or of a 
Company, a.s negotiable instruments transferable on (^elivery. Qoodu/in 
V. Roberl^y 1 App. Cas. 47G ; Bumhall v. Meiroj). Bh, , 2 Q.B.D. 194 ; 
Tay. Ev., 10th Ed., S. 5, p. G. • 8 

{k) The custom as to the practice of hotel-keepers holding their furniture 
on hire. Cratecour v. Salter, 18 Cb. D. 30,; Tay. 3i.v. , 10th Ed., S. 5, 

p. 6. ^ 

(i) The custom of a inontU^s notice or a month’s wages, l)eing that to which a 
domestic servant is entitled when dismissed otherwise than for 
misconduct. Moult v. Halliday.^l Q. B. 126 {jyer Channell, J,) ; Tay. 
Ev., 10th Ed.,S. 5, p. 6. U 

; The custom law of the road. Leame v. Bray. 3 East, 593 ; Tay. EV., 10th 
Ed.. S. 5. p. G. V 

(fc) Tho custom which dehnos the nature of a liveryman’s oftice. Kitty v. Clerk, 
. 1 8alk, 349, ibid. * 

(<) Judicial notice will be taken of the general practice of conveyaucere. Be 
Boehor, 53 E.J. Ch. 722 ; Phip. Ev., 4th Ed., p. 12. X 

(to) AIbo notice wiil bo taken of the rules of average adjustment. Lohre v. 

AitchiBon, 8 (J.B.D. 568, 661 ; Phip. Ev., 4th Ed., p. 12. Y 

((») «ut no Court will (giko judicial notice of a custom merely because it has 
been certified to in another. Piper v. Chappell, 14 M, and VV. 649 ; 
Tay.Ev.,10aiEd., 8. 6. p. 8. * 

(o) The OourU will not take judioial notice of the laws, usages ot ouetoms of a 
foreign State, Tay. Ev,, lOth Ed., 8. 5, p. 8, A 
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“ Clause (t).**—(Co:iclitded)» 

N.B. — (1) As to what laws and rules have the force of law in British India. Sec 
Field Ev., 6th Ed., pp. 4 and 5 ; and the introduction to the StaUite 
haw of India prefixed to Field's Chronological Tabic and Index ; 
Field Ev., 6th Ed., S. 57, p. 216. • E 

, (2) For a brief account of the legislative powers exercised by the (Tovennnont 

in India. See Field Ev.,6th Ed., pp, — 219. C 

(8) For liiuitatioDs on the power of Indian Legislature. See Damodhar Oordhan 
V. Dcuram Kanji, 3 I. A. 102 and 3 C. 63, D 

(4) The High Court has power to question the validity of the Lcgisl&tive Acts 
of the Governor-General in Council. Per Garth, C.J., anclMarkby and 
Ainslie, JJ. in 3 C. 63 (P.B.). E 

2.-*' Clause (2)." 

(1) Clause (2) based on English Law. 

This clau&c is founded on Lord Brougham’s Act ol 1331. now reproduced in the 
Interpretation Act, 1839, 62 and 53 Vic., Ch. 63. S. 9. SdbCun. Ev., 
11th Ed., p. 141. P 

(2) Acts, division of— English . 

(a) ’‘Acts arc either public or private, general or special.'’ Field Ev., 6th 
Ed., p. 219. . G 

(d) “The distinction between public and private Acts was first made in the reign 
of Bichard 111. A public or general Act is a universal rule applied to 
the whole community, which the Courts must notice judicially and 
esr officio^ although not formally set forth by a parly claiming an 
advantage under it.” Field Ev,, 6th Ed., p. 210. H 

(c) “But special or private Acts are rather exceptions than lules, since they 

only operate upon particular persons and private concerns, and the 
Vlourts arc not bound to take notice of them, if they are not formally 
pleaded, unless an express clause is inserted in them that they shall bo 
deemed* public Acts and shall he judicially noticed as such without 
being specially pleaded, which provision is now usually introduced.” 
Field Ev., 6th Ed , p. 220. I 

(d) “ For convonience of reference, the printed Statute Book of a Failianieuiaiy 

Session is classified thus : — ^ 

(i) Public General Acts. 

(ii) Local and personal Acts, declared public .md lo be judicially noticed. 

t (iii) Private Acts, printed by the Queen’s printer, ^and whereof the printed 
copies may be given in evidence. 

(iv) Private Acts not printed. All Acts of Parliament are to be presumed to 
be public unless the contrary be declared therein,” See 13 and 14 
Vic., Oh. 21. „ J 

( 8 ) HattePf JodJofaily notioed by English Courts. 

(a) English Judges recognise, without proof, the following ; — 

(j) The common law. Hein, ad Pan h, L. xxii. t. iii. S. 119 ; Tay. Ev.^ 
10th Ed., S. 5, p. 4. ^ K 

(ii) Statute law. B, v. Sutton, 4 M. and S. 542 ; Tay. Ev., 10th Ed., S. 5,p.4.L 

(iii) All legal claims, demands, estates, titles, rights, duties, obligations, and 

liabilities existing by the common law or by any custom t or created by 
any statute. 36 and .87 Vio., Ch. 66, S. 24. M 








' ''^wAd^' lAofie V^i tiolM^tbfr <sontrj9 h:€acp9ttl^ §% 4|iii4 OA 

• ‘ vid.;'Cb. ^8. S; 9. Phlp. BV.vith^Ed., p, li ? sec alsd:Tfcy::myt, lOtfi 

i.;.BdU^s.:^:4. ■ >••>■■ , 

^(vl'|sWi!^)'bnbtt’bh oi ttucvfritten' lavg^obtaiumg in Eiaglattd ok Ir$liy^''-'1|PJbi]^^ 
; '•Ey,, 4th Ed?, p. ll:*Tfty. Ev., 10th Ed., 8. 6 , p. 4, . 

common law Court, if points of equity, or of parliamentary, 

* tioal or a^italty iaw arise, the'y must be determined noB by oalUng 
f^xpertfl, by the Court itself, either of its own knowledge^ cy'hy 
inquiry or by hearing authorities and argument, Sims v. 

17 Q.B. 281, 288; Chandler v. Orieve% 2 II. Bl. 606-n ; 

JTenton, 3 G.B. 187, 191 ; Phip. Ev., 4th Ed., p. 12 ; Tay. Ey;; 1^ 
' Ed., S,6, p. 4. -rM 

[c) j^otch, Solonial, or foreign must, however^ be proved as a fact bH)W 
witubsses. Phip. Ev., 4th Ed., p. 12 ; see also notes under. 8k. 4i^;( 
Supra, » ^ 

|d) .\B to notice by British Consular Courts of foreign local law. See SecreteUfy qJ 
States, Charles tsurih, 17 T.L.R, 266 (Eng.); Phip. Ev., 4th Ed.,pjr^d«J^ 


J.— -‘C/ai#se iJ)." 

(ly Provibloiiii' as to artioles of war'-Act V of 1889. 

' ^ Articles of war for uative ol’flcers, soldiers, &o., are contained in 'Act V of 1899 
, “V (Indian Articles of Wav)< ^ $ 

'r'-* K y 

42 ) Bngllsh law on the point. 

English Courts judicially notice the following V . 

(o) The articles of war, whether in the naval, the marine or the land service, 
^ 29 and 30 Vic., Gh, 109 ; Q’ay. Ev., 10th Ed., 8. 5, p.*4 ; Phip Ev., 4th 

t Ed.,p. 12. ^ ' T 

(6) Articles of war made for the government of the forces in India, Army Aot. 
1881, Ss, 176’— 178 ; Bradley v. Arthur^ 4 B. and 0. 304 ; Phip. Ev.j 
4tb Ed., ^,^‘i ; Tay. Ev., 10th Ed., S. .5, p. 4. I'tl 

‘^c) ' Articles of war made for the auxiliary force, that is, the nailitia and the 
; yeomanry. The Army Act, 1681, Bs. 175—178; F^bip. Ev., '4th Ed.^ 

p. 12 ; Tay. Ev., 10th Ed., S. 6, p. 4. ^ • ,V 

• (d) Articles of war made for the volunteers. The^rmy Act, 1881, Sa, 176— 
■ 178 ; TSy. Ev%, 10th Ed., p. 5. p. 4 : Phip. Ev., 4th Ed.> p. 1|. . HI 

vAx^ClCit of war made for the reserve forces. The Army Act, 1881, 100# 

■ '■ , . sab-seo, 9 ; Phipi Ev,, 4th Ed., p. .12 ; Tay. Ev., 10th Ed,, 8. 6, p. 4.X 

judicial notice will^not be taken of the book called the “Rules and 
.^gulatioDs of the Governinent of the Army.” BradtSilVf AfUlkcei*, 
„4 B».rfnd\j;^ 304 ; Phip. Ev., 4th Ed., p. 12. t 

4^*^CtMuse{4),^ 

PAvlistment— Bngllsh Law. 

of the pr6cedjiiVe and privileges of bot^ 
$tael^kh v.' ilaiiAiErvt, !0-'Ad;'and E,; 1 ; 

I 



976 


[S. 67 


Act 1 of 1872 (i:NDiAN ifivii)PN<'w act)^ 

4. ‘ Clause { 4 ).'*--(Concl 2 ided). 

{d) But not of orders in Oiuncil, nor ttaiif^aciions in Parliamentary journalH. 
A,‘(r, V. ‘i'hmk&toiie^ H Price, 89; H. v. Knollys, 1 Ld. Bay. 10, 15 ; 
Phip. Pv., 4th Kd., p. I'i. A 

(o) Ooiut will :iPo take judicial notice ot tho jurisdiction and rules of procedure 
of the \arious divismus of the Hi^b (Vnirt. Jud. Act, 1878, S. 24 ; Bos. 

N.P. : Tay. Pv , S. P' ; Phip. Kv., 1th Kd., p. 12. B 

v 

(d) But the jirocof dines and pr.ioiicc of inferior Courts, unless regulated hy 

statute, aro only noticed liy themsch'cs arid not by ^caeh other, or by 
till' High Court. Sicph. Art. .OS (6) . Van. Sandan v. Turner, 6 Q.B. 
77‘h 7H) ; /)o/'<v V. .iiid M. 295 ; Kv., 4th hjd.,p. 12, C 

(e) Courts will also notice the unvilegcs ot (heir own (dhccis and .solicitors. 

iS/(j/.V’s Mason, 9 Past., p. 429; W'alfordv, Flcetivvod, 14 M. and W. 
119 . Idup. 4th K(1 , p. ’2. * D 

5^ ^*Ctau&e (6)." 

(1) Scope of this clause 

[а) “The provision', of this clause ar< tar in advance of l^inglish law and are 

in 'i( fluid incc w'lih the lule aoiod upon in AiuM'ica.” Field PjV., 6th 
li:d,.p, 220. E 

(б) “ In England the siguaturo.s ot the superior equit) and oonuiion law Judges, 

ot the Coiuuussioncrs and Kegistrais of the Courts of Bankiuptoy and, 
ui coriaiu cases, ot the o nice rs of the Courts of Chancery and Bank- 
ruptcy in all pioceediitgs under the wiudiug-up clauses of Hie Cop)pa- 
iiies’ Act , lNr/2, an* hv .statute judicially noticed,” Field Ev., 6th 
Ed., p 1220 F 

(c) “ On the other Juiud ” “ it appears highly probabJo that the Courts would not 
"Tccogni’Mi Ihe .ugnaturcs ot the liordsof tho Tnuisury to their ofticial 
lettc-rs . and it U’ even a m.itfcer of some doubt whether the feoyal Sign 
idanua'l would be ludu ially noticed ” Tay. K\. cited in Field Ev., 0th 
Kd., p 220. G 

6.— ** Alt seals of which ETJglish Courts take judicial notice^ etc.'^ 

(1) The English Courts will .judically notice the following seals 

{a) (1) Tin* gicat seal ‘.(d the I nitod Kiiigdoiu. Tay. Ev., 10th Ed., S. 6, p. 8 ; 

Field Kv., 6t,li hFl., p. 220 . H 

( (ii) The gre.iL soiiF.. of Knghiiid, Irclaiui and Scot\and, reripectively. Jjord 
Meh lUc'siase, 1806, 29 Jfow. St. Tr. V07 ; Tay. Ev., lOth Ed., S. 6, 
pp. 8 -9. I 

(lii) The King's Privy Seal and I'nvy Signet, whether in England, Irela^ld ot 
Scotland. T'o(jtjassa's case, 1849, Y. B, 24, Edw. .3, 23, Cited in Olive 
V. Gum 1058, 2 Sid. 110; Tay. Ev,, lOth Ed., S. 6, p. 9 ; Fidl(J Bv., 
Oth Ed,, p, 220. * J 

(iv) The Wmicu- Croat Si») .ind the VViiter Privy Seal, framed under the Crown 
Oltice Act, 1877. 40 and 41, V., c. 41 S. 4 ; Tay. Ev.,' lOthTSd., fi. 6, 
p. 9. K 

fv) The Sun! and the Privy Seal of the rdueby of LHijcastcr. Tay. Ev., 10th Ed., 
S. 6, p. 9. ' t 

(vi) Seal and the Privy Seal of the Duchy of Camwall. 2G and 27 V., o, , 49,, , 
S, 2 ; Tay. Ev., iOth Ed., S. 6, p,' 9. f E 
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6^^*^ Alt seats, of which English Courts take imHiclal notice^ etc*** 

:r-{Contiu2ie(l), 

(vii) The seals of the old superior Courts of justice. Tay. Ev,, 10th Ed., 

^ * S. 0, p.,9 ; Field Ev., Gth Ed., p. 2‘20. N 

(viii) The so aIs of the Supremo Court ami its several decisions. 'IXv. Ev,, 
10th Ed.,*S. G, p. 0. * 0 

(\^) The seals of tho old Court of Admiralty, whether for Euglarrd or 

fiehii'd. (j'ree/j v. Mallei, 1703, 2 Ld. Raym. M‘J3. P 

I (x) The seals of fchd Prerogative C.iurt of Cauberhory. Kempton w.Ci'oss, 
1735, Cas. temp. ILatdvv. 108. Q 

(xi) The s-mIs of the Court of tlu* Vice- Warden <d tho Stannaries, , 0 ami 7 
\V. 4, e. loG. T.'iv. E\., loth Ed , S. 0, p. 0. * R 

(xh) 'rile .eii.ls of all Courts eon^i.it-ited !»y Aot of Parliament, it seals are 
given to them hv fchoAct. A»{j v. b'.thcani'^, 1830, !) A. and E. 554. 

A 3\vy. l-lv , lOth Ed., S 0, y. «J ; Field Ev., filh Cd., p. 820. 8- 

(xiii) 'Pho no.iK of the Court for ih# divoiri' and marnmomal causcifi ia 
Iv.-jj.la id. 20 and 21 o. Sn Tay. h'v., lOtn Ed., S. 0, p. 0, T 

» (xiv! 'I’lio seals oi the f>»niL ior niainiaouial eamses ami matters lu Ireland. 

33 „a((l 31 V.. 110 S. 11, Ir Tay. Cv . iOth Ed., S. b, p. 9. U 

(xv) 'riu’ ‘‘O ils of tho Central fXlico of tlie ftoxal Oouits of Justice and of its 

ral dep.'*'tm< uLs. ICS.C. 1883, Ord. EXE, ir. 1, (5, 7. Tay. Ev., 
IOth I'ld.. S. p 9. Y 

(xvi) Thos^‘)^lsot toe pimoipal Rr{;isbr>. Ta\. Ev., 10th Erl., S. G, p. 0, W 
(xvii) The S' als oi the v»uh 1 dntnet Kogistries tJ the Supreme Court of 

Jndic.Uuio 3G and 37 V., e. GG, S. G1 : Tay. Ev., 10th Ed., S. 6, 

* P- d. X 

(xviii) The s(.>aJs of the [»rim ipal Rei'i^try. and of tho Hovoral district 
UegisMios of the old Court ol Pioiiato iii Enghiifd 20 .and ‘21 V., 
e. 77. 'J'.iy. iOv , lOtli )<hl., S. G, p. 0 Y 

(xix) The seals of the pre-^enr. Court of Prohate in Trohiiid. ‘20 and 21 V., 
c. 7'J, S. 27, Ir. . Ev , lOtli Ed., S. G, p. !) Z 

(XX) The Heals of the old and new Conits of fJanlcrupte.y. See 4G and 47 
V., e. .52, 8. 137 ; Tiiv. E\., 10th Ed., 8. G, p. !). A 

(xxi) 'Phe s< als of the,Tns(d\ent Debtors’ Court (now el^olished). Doc v, 
ICdu'a/rds, 18.JU, 9 A. and E 554 ; Tay. Ev., lUth Ed , S. 0, p. 9. B 
(xjKii) Tlio seals of tile Court of P.arikruptcy and 1 ti^olveney m Ireland. ‘20 
and 21 \h, c. 60 S. 3G2, Ir. 'I'ay. Ev., JOth J^ld,, S. G, p 9 C 

(xxiii) 'The %eaJs of the fj.aud Estates Court, TreJaiid. 21 and ‘22 V., c. 72. 

'Pay. Ev , 10th Ed., S. G, p. 9. J) 

(xxiv) 'The seals uf the record of ‘Pitle Ohicc of tJiat Court. 28 and -29 V., 
c. 8S, S 56, tr. Tay. K\ , lOih Ed., S. G, p. 9. fi 

(xxv) Tho bcal.s of tho pourity Courts. 51 and 52 V., c. 43, S, 180. Tay. . 

Ev., lOrh Ed., S. G, p. 1C. B 

(xxvi) Th.' seili; of the Corporation of London. lh>e v. MasoUy 1793. 1 
E p. '^Pay. Plv., 10th Ed., S. 6, p* 10, Q 

, (xxvii) The seal of a foreign or colonial notary public-. He blarl^a Trusts^ 

• 185H, 4 K. J. 300. Tay. Ev., 10th Ed., 8. 0, p. 10. H 

(xxviii) Various statutes rondor different other seals admissible in evidence 
'■* without proof of thoir genuineness. For a list of such statutes, eoo 

'Pay. JMole, j 

(fc) " Tho oom^non seal of thfh City of Glasgow is not one of the seals of which 
English Cour^ take judicial notice.” 22 0. 491‘(494). i 
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6.— ‘ A// seals of which BngUsh Courts take Judiclai notice, etc.” 

— (Cotichuled). 

(2) Seal of notary public. 

A ccriifuMU- of ;i notarx public, wliot^o oOicial iical is attached to hrirf cortificP tc, 
roqiured to be jiuliejally noticed hx this section. 12‘2 C. 401 (404). K 

(.0) Seal not distinctly legible- Effect. 

Where ihe is iu»t dihtinetiv C-oiirts will iioi, take judicial riotiec of 

it 10 C.L.U<. IhO (^7C.). ’ ^ L 

(4) Signature of the jailor. 

In t hi.'’ case srrMce ol prod s'- h-i<l lieen madt- on the plaintilT, a pnsoner in 
tail, 'flio ‘.oivici* had been < I'lceted bx leavinfi; 'i oo^/y of ibc sunimoiis 
xMtli ihe jador . 1 ' piovided 1»> S. lo ot the Prisoner’s Testimony Act 
(XV of isr.o), and tlie ,.u)ni In ul (oulorst'd it in accordaneo with S. If), 
ft observed tl^it (he Clnurt would lake jiuiitial notioo of the 

si"iKitine nf the jailor ondei S. 10 of (hi' abovii Aet. J'er Phear, 
in 1 I5.L.I?. (n.C’.), ol. M 

(5) Registered power of attorney. 

(n) A --was .idiuiiud undra- ihis ‘^•ediou \MtlioiU jiroof, the liegisteiAi^^ 
Ottver beu)^' a Pouil uuder S, .‘h b'.videuec Aet. 11 C. 170(180). But 
sec 17 0. ‘>00. N 

(/)) Mere 1 t'L', I"- 1 ration <') a dn'-umeiii is not in itself ^uflieioiit pioot of its 
cxecniion. 17 (b nOdfOOG). fU 0 17b, 0 

7 . -' ‘ Clause {/) ” 

<1) Rules of English Law corresponding to this clause. 

in) “ hhit^hsh Co/irts will .ilso jiidnaallx roionnit-e the ])oliiical constitution or 
Iramc of tin ir f>wn government : its essential political a.i’outs or putdic 
ollioers .^harin<» lu it-' icenlar aduiinistration, and its essential .vud 
rcj^ubir politae.il operatu'us and actions.''’ Ta\ . Isv., 10th Kd., B. 18, 
p. Id , Phip. Fi’v , 1th Pal,, p. Id ; U7m,/d</ \ (Uirlialf;, 17 Ir. C L.H. 
7‘.i2. P 

KXAMi’LhS. 

i/A TtibunaP ui l'Aij:>land rake judunal notice ol the folloxviug : — 

' ' ■ ' 

(i) The acee^.sion and demise dl the sovereign of their country. Jlohnati v. 

BiO'iov', 1 lal, Ua\m. TUO ; 'I'a) . hiv., 10th Fal., S. 18, p, 10. See also 
CL (o), .S7<j re. Q 

(ii) The he.ui^ of departments and tli*i principal otiicers of stale, whether 

past or pnsent. H v. Jor.e.s, 2 Camp. 281. Tay. Ev„ 10th Ed., 
S. l^', p. Id; Whali'^jw (’arliUc, 17 Tr, C.L.K,792; Phip. Ev.^ ftli 
Kd.,p. 1.:. ^ R 

(lii) The inar^haLs .md sherifis, but not the deputies of thef^O f line ti Oil arios. 
iiraut V. 8 ICasl, J28, Tay. fv,\, 10th Ed., 8, 18, p. 19 ; Phip. 

Kv., 4th Ed., p. PJ S 

(iv) The Judges of tiie Supreme Court, though not of those of the inferior 
Courts. Pan Sandan V, 'J nrner^ OQ.B. 773; PLipi Ev,, 4tli Ed*, 
p. 13. ^ T 
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7 , ‘ Clause 7 . " — {Conci uded). 

(‘2) Official Gazette— Judicial notice. 

(r#) The Judgori will take notice of the T ojidon, Duldin, or Kdiubiirgh 
Gazette on its mere production. Tay. K\ lOtli Kd., K. J5, p, 16. U 

* (6) “ And it is unnoeo.ssury to prove that it was bought at the OfHoe of tho 

King’s printer, or to offer any .•vbUru-e ms to vvhmico it canie.i’ ll. v. 


Fnrsuth, ft. and U. 271. ,Tay. Kv., 10th Kd., S. 15, J6. Y 

t ^ 

(•h Journals of Parliament- Judicial notice 

^ {a) Also the ]o*iirfials of cither of I’.irljainciit arc evidence, if they 

. purport to he piintcd hv tlio ollicial printin.'^ ^ and 0 V\. c, lid, S. 13, 

cited. Tay l-A' , 10th T’d., S. l.S, p, 11) W 

{0) fhit Jho t’ourt vmII not i crc'gni^c' private (U'di r-- madi' at the counsel tahle. 

G Vin Ai)r 490. T;n . I v , loth Kd.. IS, p. 19. X 

(() Nor will the judu‘iall> lodico.in} 'idcr of council “even though 

thev regaid tiK' rtovvii and the ( owoi nincnt." Jtt.-Ueii v. 

^loi>,c, S Tiici'. H9. Tav j'’v . lOlh I' d . S. IS, p. *;0, Y 


(1) Chief Commissioner’s notification 

Tho Gourts in iL'- Ociitral IV.mnnc'- ai<‘ hound to take iud)oJ/il notice of the 

is'.urd III acc.M’dancc witli Mjc pirpvi^ion- S* 7 of the Gcntra) 

* I Vi'Vituc’^- 'I'enruK''. Ait St’ P. G.h*. 7 Z 

(5) Presumption as to document purporting to be judgment—Appointment of Kazi 
— Gazette— Seal. 

ScnlOGJi.K. 169. 


cS. fa use (8) " 

(1) Rule of English Law corresponding to this clause. , 

(a) Judicial iJCticG wiil be t.iken of'al] public niattci alfc'ding the (riivoiinncnt 
of the c'oiintr\ . l^hip. 17v., ‘Ith Kd |). Ilh* • A 

(/>; Thus judicial notice was taken ot the following - 

(i) 'Pile accosuon and demise of tlie Sovcrcign.s of I'^ugland. 7’rt?/5)r v. BmHan, 

‘iSim. 2ld: Vlnp. ICv., Ith Kd., p Th ^co also c.lausc (5]. su^ira. B 

• 

'ii) The existence and tith*.'^ of all vither acknowledged Siivercign I’ower.s, 

[[hid). " C 

(iii) The Judges arc bound to know whether a statt* has been recognised as 
indc^iondent or not. {Tind) * D 

) Status of a foreign Sovereign. 

(ixj “ Tho-r-— is a matter, of vvliich the Courts of this country take judicial 
* oopnizance, that is to say, a matter which the Court is either asiiumed 

to know or to have the means of discovering without a conlontiou.s 
enquiry, as to whether the person cited is or is not, in the position of 
an independent sovereign,’ MiqhcLff v, Sultan of Juhure\ 1 Q B. 149 
(161) ; A. A. and W. Ev., 4tli Md., p. 34;>. E 

(^) “ Of course the C^iurt will take the best means of informing itself on tho 
subject^ if there is .any kind of doubt, where the matter is not as 
notorious a.s the status of some great moriiirch, such a.s the Emperor 
of Germany. ’’ Mi>jhell v. Sultan of doJtore, 1 Q.B. 149 (161) ; A. A. 
and W. Ev., 4th Ed., p. 343. F 



980 


Act I of 1872 (INDIAM KVIDKHCK ACT). . [fl. 87 

8-~*‘C/aw*e (#).*' — (Co»c2hcI«({). 

‘ ^ , 

(c) In ono caPo where the person whoso stetUs was to be ascertained was the 
Sultan of Johorp, the means which the Judge took of inforjhing bitn- 
bolf as to his status (and which was held to be A proper ;in6atirt was 
by inquiry at the Colonial Cilice. Per Kay, L.J,, in Mighell^\ 
Sidtan of f)ohore, 1 Q.B. 149 (161); A.A, and W. Bv,, 4tb Bd., 
p. 813-71. , ' O' 

j(3) Non-recognition of foreign states. , 

The Opprts also t^ikc judicial notice ol the— . See Code o£ Civ, Procedure, 
1882. S. 431, ’ . H 


9. -*• Clause ( 9 )." 

{!) ‘‘DI'^isionB of time ” -Moaning— Native eras. 

(a) The phrase '' divisions of time” include^ also Native eras. Whii, Stokes, 
Vol. II, p. BB8. • I 

(^) “ Thus the Bengali, VVillaiti, 1‘^asli. bainbat, Hindi, flijei, and Jalua oraB 
will be judicia,llv noticed in those districts in wliiob they are current.” 
Field 6th Ed., p. 220. J 

'(2) Divisions of time’* Jodicially noticed by English Courts. 

English Courta take judicial notice of the following • — , 

(i) The course of time. Burij v. JHogg, 1848, 18 L.J.Q.B. 86. Tay. Bv., 

t 10th Ed., S 16, p. 16. K 

(ii) The course of the heavenly bodic.s. Collier v. Noles, 2 C. and Kir. 1012. 

Tay. Ev., 10th Ed.. S. 16, p. 16. D, H 

a 

(lii) Public division of time (as) 

(a) The ordinary public fasts and festivals. 6 Yin. Abr. 492, pi. 0 — 44. Tay. 

Ev., 10th Ed., S. 16, p. J6. N 

(f^) The commencenient and the nidiug of legal sittings, f3 Vin. and Abr, 400^ 
pi. 32. Tay. Ev., 10th Ed., S. 16, p. 16. 0 

(c) The* coincidence of the years of the reign of any sovereign of this country 
with the years of our Lord. Holmaji v. Burrow^ 2 Ld. Kaym, 79$, 
Tay. Ev., 10th Ed., S. 10, p, 16. P 

{d\ The coincidouoe of days of the week with^tbe days of the month. 6 Vin. 

and Abr. 492, pi. 6, 7, 8. Ibid. ' Q 

(•b'The order of tlili months. /?, v. Brown, AT. and M. 164. .Tbid*t p. 17. D 

*(f) The Court is bound judicially to notice what days of the month fall ptt 
* Sundays. Hanson v. Shackleton, 4 Dowl. 48. ^ay. Ev., 10th Ed., 

S. 16, pp. 16-7. S ;, 

(p) But a Court, could not judicially notice at what houi^^the sunset i]i;Jbhe 
month of November. Collier v. Nukes, 2 C. and Kir, 1012, Tafy, By*', 
IpthEd., S. 16, p, 17. * ^ . ’ .t 

i'(iv) As to the meaning of the word “month,” see Simpson v, Mat^Uon, . 

17 L.J.Q.B. 81.* Tay. Ev., 10th Ed., B. 16, p. 17. \ U 

(v) As to the meaning of “calendar month” as applied to impti&ouib90» Bee 
Migotti V. Colville, 4 O.P.D. 233. Tay. Ev., Ipth Bd,, S. ltf»p. ITi Y , 

<8) Befecenoe to almanaos. ' ' 

Also reference may be made to the usual almanacs, whan oooasioa req^uijr^.!^ 
Field Ev., 6th Ed., p. 220. . ' ‘ W 
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9,^** Chuse {9) **-~{C9ncluded} 

(4) IiiBlranieat« deeme^tp bp ntpdd isUh rplp^ppoe tp 0i*Pd<^i^laii Odlenddi^. ^ 

^ AJU ibbtriim^ts should, for the purpoats of tbo Limxtat od Act, bo deemed to 
be made with lefereuco to the Gr^rian Cdlendar. Bee S, f25^ 
XimiUtion Act^ X 


L’ay Lv„ 10th ^ , 

Y 


PobUo festivals^ etc 

Courts also judiciitlly notice the following — 

(i) T&e diyb ot speciil pubuo fists ind thanksguings 
S 18, p 1^. • 

(n) The stated diys of general political olection<i. Tay Ev , 10th Ed., S 18, 
p 19. 2 

(lu) The ^ate 4,nd pi i^'L of the bittings of tbo Lcgi^-Uture li v. Wiide^ 
1 Lev, 390 Viy lObh Ed., S. IS, p l‘J X 

^6) Hp}idayB notified jn official Gazette 

Evgu holiday ii bifii d in the oKicni (« i/ettf f au\ loon (Tovernmont may De 
jiidjoull) noiHcd See Whit btokts, Vol II p S88 B 

<7) Geodraphioal dirHions of tim^ 

(а) OouTi^ in I nglirid will ilso ricogins j the priii ipil ^ko raphical divisions 

rtt\ I V loth T.d S 17 p 17. • C 

* 

(б) Thus they hue ludiouih notioKl the following ^ 

(i) The teiritorul oxtdit of the jurisdiction ind sovereignty exorcised de 

facto bv thoir own (Tovcinmenc. The Eorrjgn Tunsdiction Act, 1890 
61 and 54 V , e 37 Tiy 1 v 10th Fd S 17, p IB soo also ol 10 
mfra , Phip Lv , 4th I d , p 1 3 D 

(li) The local duniois of thcic eonntr’^ Whyte v hose, 4 P and P. 199 
Deybel s ca^^e 4 B ind Aid J43 U v St Maunce, 36 Q B 90S 
Tay. K\ , lOfch Ed , S 17 p 18 * B 

(ill) The gcogi ipbical posltlon^ and the n imes of ^>1 it es as shown on the 
Adiiiiraltv chart lSn?ell\ D) yer 9 App Cis 346 Pay Ev,, 10th 
Ed , S 17. p 18 Phjp Ev , 4th Ed , p 13. 9 

(iv) But Courts aio not obliged to judicially notice nieu local divisions, nor 

their picojse limit* Doybcl sense, 4 E ind Aid 213 Fay* Ev., lOfch 
Ed,, S 17, p, IS G 

(v) The Courts have in one case, noticed bhit the Queen s prison was &ituat> 

ed in England. TTn/etsv (uatly 11 C.B. 6C6 Pay. Ev 10tl)?Bd., 
S 17, p 19. ’ H 

(Ti) And m another ca«e if was judicially noticed that the term “The St 
Lawrenoe " applied to both the i,ulf and river of that name Pe9 Lord 
* Blackburn in Birnll v Dtyer, 9 App Oas 345 Phip. Ev , 4th Ed ^ 

' p 13.14 • I 

. to.— ** Clause (tO) *\ 

Sbope of the clause 

“ If^t be true that the ^sidian Court- might take judicial notice of the ternto 
Ties of the Queen in India, then, if there hag been a cession of territory, 
they must* take notice of that, a|id they must do so independently of 
this Gazette, which is no part of the cession but only ovidenoe pI U*" 
Per Lord SeJborne m 1 A. 367 (404). J 
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C fa use (IO)^'^--{Concliided). 

(2) Extent of British jurisdiction judicially noticed by English Courts. 

(а) Judii i.i) notice will he taken of Lbe . Phip. Kv., 4th Kd., i>. 13 ; the 

Foreign Jurisdiction Act. hSlK), 03 and 54 V., c. 37 ; Tay. Ev., 10th 
Ed., S. 17. p. 13. K 

ib) “ lfnd< i tiK' Foreign J nrir^diction Act, USPO, 1, the Court wlicu in doubt 
nK'i\ iinil sliould apply t'-* one of }Ij« ^rjije.sty’a principal Secretnrle^ of 
tin* who ir, io funii-^h the inl'oninition required, which shall he 

‘ I'.onclusnc cvidciieo ' of the ui alters ^ staled.” h’oster v. OloOt^ 
S'/>t I Ch sll ; Phip. Fv.. 4th Kd.. p. lO. '■ ' L 

(c) “Judnnil notice will also he taken of the territorial and administrative 
diM^ions of the c iiritry nitt' cc unties, eU;.” DatibeVs rase, 4 B. and 
Al I ‘21:1 ; It V. /'H'j, io 827 ; Phi]> Kn.. 4fcli»Ed., p. 13. M 

II. Clause (//).*’ 

(1) Scope of the clause -Practice of English Courts. 

(a'l lOnglish (. -uits take judic-iul iiottc*; ot a war in \s'hu‘li tljc Gcuiiitry ii-' engag- 
e<i It. V, De Ihre,ttfer, ll ^1. and S 87 ; Phip. Ev., Itli Ed., p. 13 ; 
[).}!, lev >. J„l. JUo iinifheli. 11 2‘.)i . 'J’a^ Ev.. lOlh Fid., S. 18, 

p. 18 , ^ N 

(б) And also (,l ail “ pnhlic in ittcrs wdnch alk'ct the CoVerrunent of the 

countn.” 'Vaijlor \ liarclat/, 2 Sim. 21:1. 'Fay. Fv., lOLh lid., S. 18, 
p. iO. 0 

(c) But no judicioil iioti- u v\dl lx* liken of var, hi'tweon foreign powers. Voider 
V. }lwiti,>('ijlrhL 11 Vcs. *28'2 , Plup, Ev., 4th Ed., p. Id. P 

(2) Examples of documents admitted to prove hostilities 

(a) Tho'fiu uf India, oi Cdlcuila Omcite, c ^nlaining oiUcial letters (fn the 

.lUhjei.t of Lostiiitics h(5t\vecij tho Ihitisli Crown and ^lahomcdan 
fan.tLiok on the frontier weio admitted m ovidenco under Ss. G and S 
of Act IJ of 1355 a,s proof of tiie coinmencenient, continuation, and 
dotermination of Imstalities. 7 J5.L.K. G3. Q 

(b) Simil 'ily, n* der S. (>, a printed loiter from the Secretary of the (loveru- 

iiivtit i'l t)ic i’uujib t'> ih(i Sei;retar y ti> the (fovernmeiit of India wa.s 
p'operly resorted to hy the C«>urt. for it'-' aid as a document of reference. 

7 B L.R. 83. R 

* , (c) It wa ill* it neac&sary that tliehO documents shquld be interpreted to the 
prisoner, ft was .sunicient that tho purposes for which they were put 
1 .^. wore explained to him. 7 B.L.U. 6:3. 

12--'' Clause (12).” 

(1) Law as to enrolment of vakils and mukhtears. 

The contained jii “ The Legal LVactitionors’ Ar;t,'* XVIII of 1879. T 

(2) Practice of English Courts— Solicitors. 

(a) In one ea^e judicial notice v/as taken tlAt one of tho solicitArs named an 
the record had been .suspended.” IHckle^^ v. Sutcliffe, 37 L.Jo. 643 J 
Piiip. Ev., 4th Ed., p. 1‘2. U 

ib) But, *' a mere printed, bur. unidentified copy of the Law Society Eulers 
was refused to be judicially taken notice of.” (Z6id), Y 
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i3.--*'On all matters of — science cr art/' 

(1) All matters of soiance or art''— Meaning. 

(a) ‘^Tho introductio ‘1 of the woi'dvS ‘ and also in all matters of science or art’ 
into S. 67 is very stran;,e. It cannot be meant that the Court is to 
take judicial notice of nil such matters. If so, th»^ special provisions' 
as to evidence on points of ^oionce or aft in S. 45, and the further and 
special profi‘;ioii^ which wo shall come to presently in S. 00 as tu the 
use of trcatiset>, would Ik* nniiieaning.” iMark.’I'.v , p. 40. W 

(h) “What, perhaps is uieiint is that, though the parties nuist obey the law 
♦ as laid down in Ss 46 and (iO, the Judge, may ‘ icsort for his aid ’ to 

• aiipropriato hooks without . Mi} restncfciiin.” ^la-rk, Kv. , pp. 49— -GO.X 

(2) Rules of Law— Reference Practice. 

“ W^ith regard to rules ol l.iw the Judge stands in .t somewhat dilferonfc 
Xiosition to that in wl]ich lio stands in regard lo w’li.il, as oppo.sed to 
law, iitr called the ' facts' of the case. 'I’be iesponsu>ilifc\ of asccr- 
, t.iining tlic law M sts wliollx with ilnr Judge. It is not necessary for 

the p.irr.itis lo call his .rtontion to it ■ and the l.ist paragiaph of the 
section IS not a])p]iCMlde t'» it. * Maik. Mv.. p. 'CJ. Y 

(3) Judicial notice that a certain place was the scene of dacoities at a certain 

• period . • 

ill one case the Clourt-' judifialK inJiccd tlic f.ict that !‘t > certain p.irticular 
penod ‘Th.it the district ot \o)v» w.is notorious the .snoiu) of freijueilt 
•and recent <ijicoitie.-i.'' A, l',.U (12’.). Z 

(4) Secondary evidence. 

U. is coiiiuien kinnvledge, of which (’curt', are eiuitled to take notice, thrit the 
original lecords of the, Agra Invision wove destroyed during the mutiny 
of lSi>7, and tho;elt»i\ under ij. 6(1 i() ol the Mvideij.ee A«‘t, the c«'p} is 
adiiii-siblc .^ecoiid.uy miucnee ol the oi'igiiial. 22 A. 294 (-302). A 

Court may resort for its aid to appropriate books, etc.** 

(1) Scope of the rule 

“The provision tln.t • tJio Couot nniy rc?(»rt for its aid ti' ajipiopnate books,’ 

IS an advance of y.nglish Law, undei winch though an expert calhid as 
.1 wilrioss, will 0(1 villosved to leiresh his memory by I'i lernng to a pro 
fe.ssioual treatise regarded by him as of authority }et the books them- 
.selve.s cannot be caled.” Miold Mv. Gth hai., p 221. B 

» i 

(2) Refreshing memory of Judge— Practice. 

(а) “When indoubt as to any matter to he iioliced, the Judge may refer for 

information to 'appropriate sources.” Phip. IC\., 4tli Md., p. 17 ; Ta>. 

' JOth Kd., S. 21, p. 21. C 

(б) 'The Judge may ro.sorfc to .siK’h means of refereneo as may be at hand, and 

as he may doom worthy of coufidciico.” Orcsl. Mv., 295 ; Tay. Ev., 
10th Ed.,'S. 21, p. 21. • • '0 

(c) Thus ho ma\ ri^fer to dictionunes for the meaning of words, Phixi. Ev., 

« 4th Ed., p. il7; T.iy. Ev., lOth Ed., S. 20, p. 21; Clcuwnii v. 

Golding t 2 Camp. 25, E- 

(d) “To histones, firmans and treaties to determine the status of a foreign 

ruler.” The Charkioh, 42 L.J.Ad. 17 ; T^hip. Ev., 4th Ed,, p. 17, died 
in 2 A. I (17). ' * ' F 
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Court may rtftor/ tor Its aid to appropriate bookUx 

(e) If tliQ point in dispute be a date, the ^udge may refer • Wiuhnap, 
Pivje V. Pait/i^it 1591, Cro. Eliz. 227 ; I'uUmy^ 5 H. and 

Cd9 ; Tay, iiiv., 10th Ed., S, 21, pi 21. " " , /• ; ' ' 0 

(/) If it bo the constiipotion of a .statute he may refer to the prmt>ed copy* 
■ R, V. Jpfjfnes, 1 Str, 410 ; S2:>ring v. Eve, 2 Mod. 240 ; Tay. lOtl^ 

Ed.,,S. 21, p. 21. . • H 

l< 7 ) Courts may al&o submit iiujiiiries to the officials of a publfc depactmeot. 
Utffhell V. Sultmi of johorc, 1894,*^ 1 Q.B. #U9 ; Foreign Jurisdiction 
Act, 1890, h>. 4. ante, 18 . Pliip. Ev., 4th Ed., p. 17 ; Tay. 10th 

Ed., S. 21, p. 22. ' : I 

'(3) British and Fasli calendars. 

Under els. (8) und (19) of this section, a Court which is called upon to decide 

as io wh.'ct particular <lsite in. the En^dish calendar a certain do*te in 

the Ea.’.li year corresponds with, may resort for its aid to appropriate 
bonks or docimients of reference, and iu such a cas «2 an aliranac' con- ' 
taming the British and Fa.sli calendars may be referred to. 4 O.C. 
182 (B.). ‘ j 

<4) Oudh Judicial calendar. 

The “Oudh Judicial* calendar " was not compiled expressly for the purposoi of 
simwing corresponding dates m the different eras, and is not appro- 
priate document of reference in .such a case. 4 0,0. .182 (B.). K 

EXAMPLES. 

The following books, ^c., have been resorted to by Courts in this eountry 

(1) “ Histones, finnans, and treaties to determine Mic status of a foreign ruler.” 

The Charkieh, 42 L.J.Ad. 17 ; Phip. Kv., 4th Ed., p. 17, cited in 2 A, 

1 (17). L 

(2) Thn collection of treaties published by Mr. Aitebison, the Secretary to the 

(lo^^enmlent of India in the h\^reigri Department. 2 A. 1 (17) ; 17 B. 
4.11 (499) (P.C,). ’ M' 

(9) Aitchison’.-. “ Treaties, Engagements, and Sanads,” (Ed. of 1864). 17 B 
431 (4.99) (P.C.). 1 B. 307 (388, 389, 39.0, 397, 431, 468) (P.C.) ; 2 A, 1 
(17). , N 

(4) HortsleEs Commercial Treaties, Vol. Xll, p. 1194. 1 B. 367 (387) (PIC,). 0 

(6) The treaty of Troyes whereby England and Franco were to be unltwld under 
one king, 2 A. 1 (2^3). ^ v P 

(6) Treaty with the Nawab of Bhopal by the East India Conipany in 1818. 

2 A. 1 (16), 

(7) Sir Thomas !\Iunro’8 I^linute of the 15th March, 1822, 17 B. 481 (447) 

(P-C.). : R 

(8) Sir John Shore’s Minute of June, 1789, 'p. 44 3 W.R. 29.(83); ' , 8 

(9) Lord Goruw^lis’s Minute. G W.B. 29 (39) ; 3 W.R, (AotX. Bulingsj29(8aiffl 

(10) Arbuthnofc’s ‘ Selection from the Minutes of Sir T. Munro,' VoK, J, p., 284, 

20 AI. 299 (302). . ^ ^ ’ tt 

f, ' ' ^ V ' * ■ ' 

(11) Despatch of Court of l>irector.s, 19th September, 1792. 8%.B, (Act X. 

Rulings), 29 (82)^' ‘ k, y 

119) Pif6h Rep. 1812, pp. 16, 19, 20, 60, 206, 478 aod par*. 870. 8 X 

* HuUogs), 29 (82). 
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Court mky r^&oH for its aid to appropriate books, etc.*^^(Conimmd,) 

(1)J) Bieootiobs tot Kev^oue Officeira in tlfe Notth-W^etisra Proviuoes, proi^iil* 
- "" igated bjr . tho Ijieuttiaiant-Oovernoi^ and prepared by Mr. l?homason, 

, ; ^ W.B. (Aot X , Ruliligs), 29 (102). X 

(14) BrOeeediogs of tho Board oi Revenue, dated 5tb January, 1818» quoted in 
the note at p. 223 of T>owan Bahadur Srinivasa Raf^hava Ayyangar’s 
M I>rogre88 in‘\he Madras Presidency.” 20 M 299 (301). Y 

(16) Circular Letters oi tho PohticaJ Agents. 1 B. 3G0 (d6G) (P.C.). ^ 

<{10) A letter to tho B^>'^rd of’*Hevqjiue by a Collector of Malabar which is cited 

* in R.A. 36 of 1187. 38 M. 1 (8) (P.C.). * i 

(17) Replies from the Foreign Office. The case of the Charkieh, L.R. 4 A. and 

" PI. 59, cited in 2 A. I (17). B 

(,18) Lord Pilmerston’s speech in the debate on the Relinquishment by the 
British Crown of r.he pro^tectorate of the Ionian Islands. 1 B. 3G7 (380) 
(P.C ) . C 

Speech of Ivord 'nuirbivv, in the debate in the House nf Ijords, on tho 
cession made in 1783 at the Peace of Versaillrs. 1 B. ,387 (388) (P.C.).D 


' (20) British and Foreign State papers, Vol. IJ, p. 370. 1 B. 367 (387) (P.C.j.B 

(21) Pari. Hist., Vol. XXTT, p. 430. 1 B. 307 (386) (P.C.). F 

(22) The work of Grotius, VattoK Puflendorf, Cbnlmcrs, Wheaton, Phillimore 

and Twiss. 1 B. 367 (80) (P.C.) ; see aBo 2 A. 1 (23). 0 

(28) Vattal cited by Sir R. Phillimore in his International Law. 1 B. 869 (399) 

(P.C.). H 

(24) Domat, 2413. 18 W.R. 350 (364). I 

(26) Adaiu Smith’s Wealth of Nations, B.V, Ch. 2. 12 B.H.G» 199 (207). J 

(26) Malthiis’ definition of Rent. :) W.B, 01 (02). K 

(27) Mill’s Political Economy, Vol. TI, p. 292. 3 W.R. (Act X, Ruling 29 (40, 

‘ 41, 56). L 

.(28) Harrington’s Analysis. 3 W.R. 29 (31, 33, 84) ; 3 W.R. (Act X, Rulings), 
29 (82). M 

-{‘^) Hallam’s Middle Ages, Vol. Ill, p. 07 {Ibid}. N 

(80) Smollett’s History, Vol. IF, p. 07. 2 A. 1 (15). 0 

(81) Grant Duff’s Hi.story oltho Mahrattas, 17 B. 131 (430) (P.C.). P 

(82) Tod's Rajaputana. 3 W.R. (Act X, Rulings) 20 (56 and 67). Q 

. (BSJ Malcolm’s Central India. 3 W.R. (Act X, Rulings), at pp. 66 and 67. R 
'(34) Buchanan’s sV^urney in Mysore. 3 W.R. (Act X, Rulings) at pp.56 ard 57,8 

(35) Mount Stuart FJphinstone’s History of India, Vol. I, Oh, II; 3 W.R. 

(Act X, Rulings), 20 (81. 55). T 

(86) History of the Bejaigarh Raj, as containjcd iii tho printed *' Diincon 
Records,” Vol. I, p. ;73. 17 A. 456 (400) (PX.). V 

Wilks’^8 History of Mysore. 1 M. 206 (213) (P.B ). Y 

f3S) A Portuguese work dated 1606, “ India OrientaUs Christiana ” published 
in 1794. 16 M. 241. W 

(32) A ^^pHut of an accou^it Geographical, Statistical and Historical of Orssa 
^ Proper or Cuttac^ by A. Stirling, Esq. 32 0. 1 (18) (PX.). X 

v*( 46) Mf* Emerson Tenent’s ' Ceylon,* 5th Ed.i^ol. II, p, 664. 27 M. 651 (564) 
/c,; ;' 248^.1 Weir 386. . Y 

Civiifzatiou, Vol. II, p. 882. 19 M. 81 (33). Z 

... V f',.' ' . ' , ' 
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Court may resort for its aid to appropriate books, etc**' -{Continued). 

(42) HougVi’s " Uislory Ilf (Jhristiaaity in India” publissliod m ISStn 15 M. 

211. A 

(i'J) ISIartin’s oi BnobanAU Hamilton'.^ “Ka.-ti‘in Iiidirt.” 23 C. (^0 

(T4). ' B ] 

‘ (44) Uajondra T^aLa ]M ilr.i’h “ P»iuldha-( bivM." 23 0.00(74). C 

(45) For^ussoii's Ili^tor} (U Aroluti-ctiin.- 20 1.3.84 (PC.). D 

(4(i) St.o{)}irM’^’ ot tlic I/.iw F,?i*.cJ.ir/d 23 G. 004 (008). E 

(47) Ifinrlii iiiiu'r-,, Gl.'^.A^l^ ami n'?auf;ha)ijp\'> Kd., 

p. 2.i5. 22 M. r.3 (!1.^*) . * F 

(48) llor rodai'm’i 7 (‘ W M 7 JO (7lo'. G 

(40) Jiogau’-- Alalubar Di^^tnct, Maiiiml. 10 M. SI (S3) ; ip iM. 211 <217). H 

(50) Wigrani on "Malabar 1 j:lv’ and Guyton i 1.8 M . 1 (.8) (P.C ). I 

(51) Wynvaid’s Si'U.b'mrnt. KiMoiL i’R 1.3 17 V 1.50 (.0,0 (P.C). J 

(.52) 1-tob.Mls’ Sotlli imut Rt'pnri, iJst a,.h . I.'^47. 17 A. 1.5G (400) (P.C. ). K 

(53) Hniitoi's Sta tr'^f h/al Aiconrit kA llefjgal. 32 (b 1 (13) (P.C.) L 

(51) 'Report on Gli oik ami P arJ Pi«ln. i l,\ _^^r IT. S. Tliiaiias-' (1884). 

p. 10, S 4.5 17 M. .'ol (5.5.3) -U M.P .)’ 2 18 1 \V.-n, 380. M 

(55) ib*. 'JSuir'tot, ’ > ‘ on Tcsul Fislioj’ie'- .‘muI Mauno P5iuna o/ the 

Jlult of .Mannar,’ (1^00), pp. 11 and 11. 17 M 551 (553)- 3 1 M.Ii.J. 
24.8=1 Won* 380. N 

(50) Mr. Tliouias’ Report, p.1.5, S. 17 M. ,551-11 M J, J. 248-1 Weir 3HO.O 

(57) .Mr. Pr.ns'ip’^ 'Pablo-. 18 W.R. .340 (.3.54). P 

(58) Iforano 1 layman Wil- n'a (Moo.-ary of Judicml iuul Rovciiue ^''erjui,, 

com[)ilcd ami -pnbjishod ji, 1850, under iJio authority of Court of 
i)n..\’loi*s. ot tlio I'bi-.' C,)nipan\ . 7 B.Il.C. 45 (60) : aee aLso .1 

W.K. (Aot Riilinys), 29 (103.; 17 B l.U (44.3) : 18 M. J (3) ; 22 M. 


204 (2j;7). Q 

(59) Mr. \V. 11. l\roflcy’b (Jlosbary, Vol. I, p 040. 7 B.Tl.C. 45 (50). R 

(00) l.a£?,m’s (Mo-.viry, p. 211. 18 M 1 (8) (P.C.). S 

(01) “ K.iitvALid Ibrcetory,’’ pp. -54— .56. 1 B* 400 (456) (P.C.). T 

(02; Balfour’- ‘ (\veinprvdia of India,’ .’.rd *rM., Vol. 1, p. 0.5G. 17 M, 551 (553) 

==U M.L.J. 2 48-'. I Woir 380. U 

(0.4) ‘ Fneyclopu'dia Ih ilannic.t,’ 9th Fd,, Vol. V, p. 30F 27 M. 561 (563)-- 14 

M.L.J. 24.8-1 Weir 880. , V 

(04) linpetial (lazet.tuer. 27 C. 800 (807). W 

(6.5) “ Annual Register.” 1 P,. 309 (430) (P.C.). X 

(60) Slukespcare’s Lftitionary. 10 A, 191 (191) (P.C.). • Y 

(C7) ATeCnlloch’s ComnUToiai Dictionary. 12 B.Tf.G. 199 (20G).' Z 

(68) Oxford New Dictionary. 24 13.293 (290) ^ A 

(09) ‘Paylor’s Medical Jurmprudenc u 12 C.J,.R. 80. See also 10 0. 140 (142) ; 

15 B. 452 (457) ; 23 C 008. ’ ^ B 

(70) Taylor’s .md Chovers’ Works on Medioali Jurisprudence. 24 A. 445 (449). C 

(71) Dr. Lyon’s jMedicq^J Jurisprudence for India.* 24 A. 445 (449). D 

(72) Medical Gazette, Vol, 19, p. 646. 24 A, 445 (440). . £. 


(73) Maud.sley’s Responsibility in Mental Disease, Ph. III. 23 C, 604 (6(1^). P 
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/■#. — ".Court may resort for its aU to appropriate books, etc."— {Concluded). 

(74) Tuko’e Psychological Slodicine, p. 269. 2:1 C. C04 (608). O 

M.B.— In one case their Lordship of the I’rivy Council dcprociattid the Bystem 
of deriving inferences of the fiicts from medical books and judicial 
* dicta, instead of depending upon the facts established by evidence in ‘ 
the case. i;6. 1 (U) (P.C.). 

(75) Sworn translations of Sanskrit vvnrks on adoption. Ti M.I.A. 808. 

(7h) Wheaton on International Law. 1 JL iOO (oOt)) (til) (P.C.). 

(^f7) Forsyth’s Con-^titutjonal Law, p. 840. '2 1 (22). 

(78) Smith’s Moiciintile Law, p 570. ‘iO 771 (7‘J‘2). 
f70) 'riie Civil Tj'aw. 8 W.K. at p. 101. 

(80) Civil Code of Italy Art. ;J. IH W'.lt. 8.*)0 (800). 


H 

J 

K 

L 

M 

N 


(81) ‘ Luffcndnrf’s 1 .oav of Nature and NaL.oni-,’ P. \'1T1, Ch. .5, S. 9. I H. 8(19 

(n!)(P.C.). 0 

(S'2) !^^r. duhtifo .fardine’s Not<\-> (»ii Piiddhi^t Law, 11 Marria,eo, pj). 8 and 9 
U.B.R. ( 1897 — 1901), BnddhLi L.iw — 'DivorLe, p. ‘88. P 

(88) Forsyth’s C.{.S(‘s and {>piinon«.” p. 1.85. 1 IL 807 (887) (P.C.). Q 

(84) fTalo’s ‘ Plc.isot the Crown.’ ‘27 \L .551 (557) dlM.L.J ‘248--. 1 Weir 8.80 R 

(85) Coke’s Inst. Bk. i\, e. 71. 2 A. I (10) (20). S 

(80) Broom and IladlcyV ( ’ommenUries. Vol. I, p. 124. ‘2 A. 3 (10). T 

('-^7) l\ent'.«> Coin mental )e.s loth Jv!., \54. 1, Ss. ](.5, lOO. 2 A. 1 (21) (14) ; 

1 B. 807 (884) (P.C.). U 

(88) Stephcirs BliuL‘4one, V..I, II, p. .>08 2 A. 1 (28). Y 

(89) Clark’s tri'alise upon ‘‘ Larl\ Roin.in Law.’’ 18 W.R. 359 (800). W 

(90) iMurphy’s ()list(8. Kep,, p. 1. 24 A. 145 (449). X 

(91) ConiMi's Ligi'st, Pn rogat i\e, Bk in 2 \ I (23‘. Y 

(92i) [>umorit's (.\)rps 1 iifdoniatif^ue, \'oi. VJl, part 2, p, 100. IB. 807 (891) 
(P.C.). Z 

(98) Crrotms’s de Jure Belli at I’acis, B. 11, C.ip 0>, Ss. 8, 4, 1 B. 807 (89.S, 

(P.C.). 1 A 

(94) Koch and Sclnudl, Ihstojre di s Traites de P.aix, Vul. 1, pp. 81-4, 815. 

1 B. 807 (893) (P.C.). B 

(9.5) -Mthiinkep.i** I .ILH. (I.S97 — 1903), Jhiddlnst Law, Divuivo, p. 34; U.ILK 
(1897—1901), Bnddhi.si L.ivv, l>i\o rce, p. ,89. C 

(06) Miinngye Dharnnialhai, Ch XII, p, 845 (8rd Kd ), Ss. 3 and 43. C.B.R. 

(1897--190]), Buddhist L.IW, Divorce, p. 31. (].B,R. (1897—1901), 
, Buddliist Jjaw, Inhoritance, p. 1L2. D 

(97) Richardson’s I\Ianuke, 3rd Fd., pp, 314—319. U.B.R. (1897—3901), 

18uddhist Ijiiw, InhoriUmse, p. 142. , E 

(98) Wagaru Dhaininathat, Dr. Forchhammer'.'i. U.B.R. (1897 — 1901), 

Buddhist Law. ^Inheritance, p, 142. p 

(99) Kin VVnn Mingyi’s Digest, p. 81. U.B.R. (1897—1901), Buddhist Law, 

inheritanco, p. 14‘2. ^ ^ q 

*(100) Lutter’s Manual of Buddhist Law, p. 35, U.B*R. (1897 — 1901), Buddhist 
Law, Inheritance, Vol. II, p. 142. H 
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Act I of 1872 (wouN BvjuKiNce Ac'i’)- {8, 8T 

fS,—*^The Court ..ytnay refuse to do sOrMtci*^ 

(1) Scope of the rule^ 

It will bM obsorved that though tho Court may J^ofudc, it uot .imperative that 
it should refuso. Fiold 15v., 6th Ed.,*‘p, 222. - I# 

(2) Refefrenoe to Gazettes. * ^ 

(<i; “ The (hi/efcfces are usually supplied to, bound, arid preserved in th© 

ofliiro 01 all Go'Ji'Is in Tudia : and ^ when any matte, may be p.lacbd 
beyond dt)ubt b\ tluj mcio production of tho Ga/ettfi, tho Court might 
pr..pGily have it produced from its owA record room.” Field Ev,, 
Glh F.d., p. 222. * 

ib) But ■\dv<uMtt*rt and pleaders slnnild, Jiuwovor, make a request to this' 
ftClbct in Mifnoient time to prevent delay at the hearing.” i^ield^Ev,, 

f'.th Kd., p. 222. ' •' K 

(B) Rules of the English Courts- Practice. 

(а) ('<mrts m Fnglanrl may aKo refuse to sake judtcial notice of any given 

matter “unless thepaity iiitorostod produces the necessary books of 
reference.” Phip Kv., 4th 14d., p, 17 ; ft’ay. Kv., 10th Ed,, S* 21, 

p. 22 I* 

(б) 'riius in one case, Lord I01icn))orongh declined to notice tho King’s 

piocdaniatjon without the prodncMon of tin: (razette containing it. 
I’hip, T^v , Ith Kid., p. 17 ; ’Liy Kv., lOth I'^jd., S. 21, p. 22, M 

(c) So also tlio Court declined to notice judicifilly tho conterjls of tho Articles 
of War, where those were not produced. H, v. Withers^ cited in R, 
Unit, 5 T R. p. 442 , Stoph. Art. 59 , Phip. Kv., 4th Ed., p. 17 ; Tay. 
Kv., 10th Kcl,, S. 21, p. 22. . R 

(4) Power of Court to make necessary inquiries. 

(0) “ ri;i vniio tases, Courts have themselves made tho necessary inquiries, and 

that, too, without strictly contining their rescmrc.faos to tho time of the 
Tiy. Kv,, 10 Kd., S. 21, p. 22 ; Phip. Kv., 4th Ed., p, 17. 0' 

(1) “The Judges will also, on occasions, inquire from the masters as to what 

1 ,-^ the practice at chamhers of Judges with refere/ice to queetions of 
procedure not Mpecilically dealt with by the rule.s, or with reference to 
questions arising in the tAxatiop .>f bilks of costs.” Tay. Ev.,, 10th 
Kd., y. 21, p. 22 F 

(c) In one case whore it was suggested that it might be desirable to. inquire 

w'h.it has boon the practice of tho Kigh Court au Calcutta add Madras 
Ill ct. rial II cases, the Court directed lottcrs'to be written by the Fro* 
thonotarv' to the oiticer*. of both these Courts requesting them to give 
the required information. 8 B. 511 (516). ' . Q 

(d) In another case the Court directed its Registrar to writd^ th$ EorefgU; 

olhoc to obtain information regatdiog tho ciroum.»tance^ which 

it camo into existence as a Briti.sh Cantonment, and tho real Chacautor 
of its connection with the British Govern'ment. -W 0. 1^7.(178). . 

(«) In a third ca^o the IVothonotary w^as directed by the High i}p com- 
municate with the Secretariat as (go whether a oertai^.tet'ijb'pty' 
within the limit of British India. 9 B. 244 (247). ' ' . " ' R" 

• 'T' 

{/) A notihcatH^n in tbe Bombay Gazette was referred to of tho 12th February, 
1885. 0 B. 244 (247). ^ 

N.B.-^Seo also notes under “ Coukts may kksobt to APPBOmATB eto.*-^. 
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8, 57] Hot I of 1872 

iS.-^^^ THe Courty ^.aniy rttu&e to dQ so, ctc^**—'{CoiHinmd\. 
(Qeiterai). 

'K.B,— As tba ' ftinmcration of the cases iu the stetion is “’eot exhaus- 
iive ■’ end as it is apprehended- that O'urts here ina3’'and will take 
judicial notice of all those other fnets nt least, of which EogJisb Ooutta^ 
, take judiciil* notice,” the following fuiiher oxaniples from Ifi'nglish 
■ ‘V and American Law ,ire neted beliAV . 

A.— EXAMPLES FKOM KNCrLlSll CASES. 

(1) Notcrious facts. 

The have been jtidicnillv uoiioed .is being noLoncu;,^ fai th b)’ liingiNsh' 

Courts;-* 


(i) Tlie /cndihaty courFc ot natme. Wilhavis v. Katlii, 10 T.L.Il. 4^1; 

Rohinsonx. H‘ntith,Vi T.L.H. 4‘2;-t , Sullivan v\ Creed, 1904 ; 2 
T.K. ; Ma)Lon\. Uiiblm Cu., 39 1‘2(> ; post, lOS ; Pbip. 

Lv., 4lh Ld., p. IG, Rcaiheote's Duurce, 1 ]Macfi, 277, H.Jj. Tay. hiv,, 
10thKd.,S 15, p. it> U 

(ii) The reoklcsKiicss of boys, {Hid) Y 

(lii) The Sf tun darns of weight aid iin uture llovhin v. T.R. 314; 

0*Do>in,ell v, ()' Donnelly 1 1..K. Ir, ‘284* Plni'.. Mv.. Hh Ech, p. 16; 
'ray. V'A.y 10th Kd., S. 16, p. 17. “ , W 

(iv) The public coin and < uneni {Kearney v. ii'i/ip, 2 li, iiiwi Aid. 303), and 

its diffcrr-nco of value in earl} and modern times, lit t/aiu v, lOol, L,* 
K. .‘liQ.B. 4i)7 ; Phip. Kv., ir.h Kd.. j). K); ulossoi v. . acob, I Staik. 
69, Ta>. Kv., 10th Kd., S. U), p. 17. X 

(v) The course of post, the .stamps of pohi-oliiceb on k'tteis, Phip. Kv., 4th 

Kd., p. 16. Y 

(vi) The fact llnit post-curib’ are unelo.-'eil doeuiiJL‘iJt.s whose foiuents are visible 

to those dealing with them, lu>bin,son v, Jones, 4 L.K.lr, 391; post, 
87, 103, Phip. Kv., nil Kd., p. 16. Z 


(vii) Tlio meaning of eonimon words and phriisi-s, e y., idnit. henn.->!tro a species 
of puKc, It. W^ooditatdy 1 i\I<)o. C.C. 3*2 S , ]’bi}>. Kv., 4t.h Ed., 
,, p. J() ; Ta>, Kv., lOth Ed., S. IG, !». IT- A 


(viti) The difference of time in places oast and west, of ClrcLnwieh, (Curhs v. 
Marshy 3 IT. and^N. 8GG , Phip. I'K., 4th Kd., p. 10. B 

(ix) The existence of the Umvcrsitie.s of Oxford and Cambridge, and the fact 

that they are national institutioms lor tbu advaucoment of learning and 
r<digio»:i. /fe- Ox ford Rate, 8 K. and B. 184; Phip. Plv., 4 th Kd., p. 16.C 

(x) Courts will also notice tho almanac annexed to the Commoa Pra 3 ei Hook 

as being part of the law of the Isnd. Colli^j v. AkiAes, ‘2 0. and K. 
XOl‘2 ; I'uHon V. Da/ke, 5 II. and N. f347 ; Phip. Ev., 4tb Kd., p. 37.D 
^ The number of days iu a given month. I Rob Ab, 8‘24 ; Phip. Kv., 4th 
- Ed,, p^ 17. also notes under cl. (0), supra. 

.. '(xii) That a certain day of a month was a Sunday. Hanson w'Shackellotiy 1 
DowL 48 ; Phip. Ev., 4.fcli Kd., p. 17 ; see also notes under cb (9), 
su^ra. F’ 

(li^ FfhftlediAjs of Court. 

ipivery Court will moreover take judicial notice of ina^tors appearing in its Own 
proc^diugs/* Tay, Ev., 10th Ed., S. 6, pp. 3—7 ; ty'coii v. J^roun, 2 
. V. Times, Deo. 8, 1888; Phip, Ev;,4th«- 
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IS*-**The Court — may refuse to do so, etc ''- 
General— 

A.— EXAMPLES FliOM ENC^^LISII CASES— (CV;woZwde?d). 

- " / 

(.i) Rules made under statutes. 

It wjll iilsn Lak(' jutlicial notin' of ibr Riih's by the Chancellor or other 

.uulioi'jsoil undor 'variou'^ Acts (i.c , under the Bankruptcy Act, 

1sk:3, S. r2.5 ; Latid Tivin^iii Ui. 187b, S. Ill ; the Crown Othce Act, 
1S77 ; -5, b, and ibc (be- and vV.ilo -Wfrkb Act, 187H, S. 11); and 

of the juriMdietion arid ndo^ nf puwfdurcnf the various divisiotisof the 
^HiKh (’(..Mb .lud. .\rt, iKT-b S. -21 ; l^os. N. Ib 82; Tay. S. 19; 
IMnp. Kv , -Uh K(L, p. 12 H 

(4) Laws of the Colonies. 

Kvt'n the— or JcrscN , ( iin'ribox , .n S» (^llMnd, nubt Ix' pioved rts facts, unless 
stc ps have het'u f,ak('U citlu r inuU'r the Ih'iti^^h l/aw Ascertainment Acl, 
<jr under the hV.ieiKU r>a'v X^certainmeut Act, 1801, ‘a. obtain .i 
leyal opinion on llic ^.lIh|(•( t fioni a superior (’on 1 1, of the country whostj 
laavs are under dispute I.iHil v OjIuin. 29 Ij.-l.Cb. 207 ; Tay. Kv., 
lOth hid., S. fi, ]. S, I 

(5) Laws of Ireland. < 

‘‘ The-— bcin^ .siihstiinl lally tlic '-.anu* a*' (hu^c ol hlii^land, except where varied 
hv stahite, a ven able Jiidj^c has ^in.'g.'sti'd th.it the Knglish Courts 
would piobahly ]udniall\ leio.unisc thoni," llcynoldh v. Fenton, M (y. 
H, 19 1, txfilauun*; v. Mahon, ^\ A. and E. 179; I'ay, Hv., 

10th Kd., S. 5, p 8. J 

15. - EXAMPLES FIJOM AMEPi1(;AN CASES. 

(1) Acts of State, the form of Government, etc. 

The following will bo judicial Iv noticed — 

tu) The (wisting bum ol ( lovcrunjciii. Slate and nation. Church JIubhart, 

2 Craneh 187, 2;iH : OnsnolU \. J'lUairn, 2 Conn, 8.'?, 90; U. S. v. 
/ii/i/;s', t nail 112, 41(1, The Saidisauna Trinidad, 2 Wheat. 2H9, 886 : 
^Yomack V. Dcannan, 7 Eort. .618 . Lincoln v, Batt^Uc, d Wend. 476 ; 
Car If V. 7d Ala. 78; /'..S. \ Balnicr, 8 Wheat, 610. 684; 

Burnrit v Stofc or 'J cnuessce, Mart, ai'd Yorg. 138 ; WahUnw, Can- 
field 2 Kub. (Lai 466; fJ S. Jlrifncs, 9 How. 127; WatSun v. 
TH;i7,cr. 28 N.If. 471, 196 K 

{b) The exist('i)cc and u>nul svinbols of all sovert ign (loveriiuiouts recognised 
by natioTial authority. {[bil\. L 

(f) The othciiil seals of States and Stale ofhcials. whether domestic or foreign. 

Ubid). ^ M 

(r() And all public treaties and piodainatjons or other acts of fch« supreme 
authoritv, State or nation. {Ibid). iw 

(tj) Judicial notice will also be taken of the Chief Executive allfchority of 
jurl.'^dictIfJ^, State and natnm, uudei which the Court iB constituted. 
Hi::cr v. 12 liid. .3!K) ; Lindsay v. 38 Miss. 508 ; Slate v. 

Williams. 5 Wis. 808 ; Joiien v. Gale's Cwr., 4 Miirtiii, 636 ; Deicees v. 
Colorado Go., .82 Tex. 570 ; Walls v. Comj)any, 47 K,Hv 236, 260. 0 

, (/) The accession, privileges, and signature of such authority, (ISid}, ' P 



s. 57 


Act I of 1572 (INDIAN KViDKNOIfi A<jT). 


991 


IS. The Court may refuse to do so, etc.’* -{Conlinued). 

(General)— (Co dinned). 

K - KXAMPLKS FUOM AMEllICAN CASKS— 

(o) A pul)lii‘ pro( l.iiiy fion by tht* PrCMidcut of LJit‘ United States is 

.in act of uhicli all C«)iirla of the United States are bound to take 
• notice. Annsffjihtjw J\S., J‘5\Yall. ; sco aUo jVoor; v. ]tanihtcj[jJi , 
77 Ala. bUj. • Q 

{//} 'I’he cMstciicc and .•^ignatnie of lic.ids f)l dcp.irtnicnts, and other cliu*f 
Of (leer’s actin.it under siiprenie antlionty, State or national, will h*) 
judicialh noi,n.‘.*(i To;/, ,\' .JLli. ('n. v. ITlIow HO ; Ihtnmiv. 

Cf .S., til U. S. ‘17, 4‘2 ; l<i,qrain v. Sodr, 27 Ala. 17; Major v. 
State, 2 Snecdll , v. Johi. 2’2 ]\Iich. ‘lUI , JlDnmelmann v. 

J{i^niih}if\ 11 (\il. 2lH , Teinjleton v. Marqon, lOUi. An. 1 IS Wale.oLt 
V. {Uhb\ 'd7 111. 1 IS. R 

u) -Iinticial notn c \s!(l 1)0 taken hs a ( <»iii t m .i Si-itc of United States of 
Anioiica of llicorijci of tax collci t<u' and other coufrt\ oHiees for the 
turn' belli;,; wiili tlicn reM[)(*cti\c nn'miiberits. \f Inie v. Dunn 3‘2 
Ual. lot) , TJ, ((‘Inum.n v. liurq, 7.» fH. 20^ , Slitb/i‘< v SUite^ 5S Mis*. 

* IdV, S 

( /I lint judicial nuance will not he taken of who arc the sherilUs deputies. 

State }}(inl' n, ('urta-i, 10 \rk. 1 1'2 , t a '.(/ v Patte'yon, Minor (Ala), 
11 T 


I it Public laws. 

frt) 7’'h< coniinon and puidjc .‘-t.ituie law ot the United States will be judiciallv 
notic(‘d b) (iluurt’> of that country. (i.S. v. "I'lnne/, if How. bOS ; 

Jjerq V State, 0 Ind 2.S1 ; Canal Co. \. Li }i. Co., 4 O.and ,) 1, liH.U 

• 

</>) rii<* Stdte jurisdiction, it ans, iiiidei which the Court in question ifi e,on- 
slitatcd. [Ibul) Y 

(f) S(f .ilso tbi‘ law of nalaoii'^ is aUo .i subject of pulieial rcci^gnition. Tiie 
Seotia, n Wall. 17»\ 1H8. W 

{‘t} So -also the law iiieiehaiit-' iiioriMiitilc i u-.tonis ainl usages. Bronn v. 

Piper, 01 U.S, 87, -42. X 

(e) So tho Supr’eJic Court of United St.'itcs will take eogni/anco of the public 
law.s and judicial pi’actieo of the several States and Terratoncs of 
United State's of America. Ounuf/t v. LI?///, b Ih.-t. 007 ; Jusjicj v. 
Porter, ’2 AlcLcan, h7‘) ; Miller v. Me/.^uerry, b Mcljoan., 400, F.lwood 
Flauniqan, 104 S. 5f>‘2 , li.P. Co v. Banl of Ashland, 1‘2 Wall. 

* 220 ; lUnaud v. Abbott, 110 U. S. 277. Y 

iff So also wliere one State ha.s r-ecoguiscd acts done in pursuance! of the laws 
of another Statt;, its Ctnirt.s will take judicial cognizaneo of those laws 
^ so far as in.iy ho necessary todotoiuiine theialiditN of the acts alleged 
to be deno irj conformity with them. Carpenter v Dexter, S Wall. 513, 
581 ; Grahaen v. Williams, 21 La. An. 504. Z 

(//) Hut Courts wall not lake cognizance of private statntirs. Allejheny w. Nelson 
25 Ua. St. 882 ; heland v. \Yilkinson, G Pet. 317 ; Bank v. Cunverse^ 
33La. Au.OGd. A 

. 3578 126 
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IS,-~"The Court- ■■ .may refuse to do so, etc.'’—'.Coiitiinieit}, 

(leneral - iCondihued), 

B.-EXAMPLKS KUOM AMEnit3AN CASI'3S~-(C'on^;«.Me^). 

{h) Nor of journals. Utoh \. o7nts7wm, 45 III. Ui) . Coletnait v. 

. Dobbins, H Jucl. 150. Hul seo Froscutt v. Trustees, 19 III. 324. B 

. f 

(i) Nor of Municipal odinanccs nr oth.*r rr^ulafcions nf local aufcborJty Hansard 

V. ,]f ihiicijjalUff «Vr.. 7 Iwi. An. 495; Cffse v. Mobile^ Ala. 53M . 
(iaru'in v. Wells H Ta, 280; Slate v. Oddile, 42 Mo. 210. C 

(j) Nov fjf th(‘ ISLatutc law of anothoi State. Brmiell v. Holt, 89 111. 71 ; 

yeese v h'itrnier^' his. f’o., 55 la. 004. D 

(/.) Hut Onirt? will, perhaps, judicially notice powers of a public naUire 
ennferred upon a Municipal (x<rpnrafcion, created the logi'^larive .Act, 

though the Act Is not lu tcrni^ declared to the publi<*. Haitntlei <nj v. 
Ifarnibal, J Dillen (I'.S.) 1 IH ; Stale v. Mayor, 11 Hiynph 217 ; 
Bny.fS V. 7 Vt, 15: f’usc Mobile, 30 A hi. 5*38 ; PreU v 

McDonidfl, 7 K.ins. 120. E 

{1) Judicial cognizance is caken ot the division*- of a province. U< Donald v. 

Diratrc, l^Chy, (9i. 34 F 

Of the oflficial (lazctto. Dabor^ \. h'autcuj', 7 R.L, 130. ' G 

(«) And of a change ol Attoriiey-fioneral recited therein. Simms \ . IIJL, 22 

li.O. Jiir. 20, H 

(o) So Courts will take judicial < ogin/.ance (J the appoinUnont (»l one ot its 
olViciU's as Judge. Fay v. Mioille, 2 Rev. de Leg. 833. I 

(y) So oi a barrister app(nnt(;d to ih<‘ bench. Tremaine v Tonnancour, 2 Re\ . 

de Leg. 171. J 

« 

('/) Of lisiii\ Laws not relied on as .i, deieiwe. Ctirdleslone iytieilly, 21 0* 
H.lhC,. 409.' K 

(3) Seals. &c. 

(a) A Court will .ilso, It seems, ta.ke judieial cognizam-c of jU own seal and 
practiee, iJilliland v. Sellers, 2 Oh, St, 223; Hindsay w Willtums, 17 
Ma. 229, 231 ; IKaf-suu \. Jlay, 3 Jverr (N.B.), 559 ; Ilodyers v. State. 
50 Ala. 102 NeUr'tdl \. Newtoth, 10 Pick, 470; Tucler v. State, 1 I Md. 
322 : Delafield v. Hand, 3 Jones, 310 ; Mountjoy v. Stale, 78 Tnd, J72 . 

I roadman v. Iloso, 03 (la. MjH ; Jfaw/slaben v. People, 89 111. 104. L 

ih) The seal, practiee and Judges of all Courts of general jurisdiotjoii constitu- 
ted inidir the Constitution of thi Lnitcd States or the same :mthorit\ 
as itself. [Ibid). M 

(c) The seal of foreign Courts of admiralty and prize. {Ibid). • K 

f _ ^ ^ 

And in eeitain limited instances, )udicial notices will also he taken of the 
seals of notaries public. {Ibid). 0 

■(e) As to adnnralt> Courts, see Story’s Conti. Laws, S. G43 ; Croudson v. 

Leonard, A O.incli, 434 ; Thompson v. Stewart, 3 Conn. 171 ; Rose v. 
Hiniely, 4 Cranch, 241, 292, ^ * P 

if) The seal of a notarv public is, perhaps, matter/^f judicial cognizance chiefly, 
if not i^ilely, in the e.ase of the protest of a foreign bill of exchange. 
Orr V. McLean, 243, 247. See also Browne v. Bank, 6 8. and R. 484 > 
Chanoine y. Fowler. 3 Wend 173: Porter v. Jvdson, 1 Gray, 176; 
Yeaton v. Fry, 5 Cranch, 3.35. Q 
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JS^ -**The Court — may refuse to do so, etc ^*~-{Coutif!.ued). 


General, —(CowiiiifWfi). 

B,--liXAMPLK8 FKOM AMEIIIGAN GASES-(C(i/Mfi/.«ccZ). 

(g) Biifi the rueiDoraiidiii a notary, regularly krjn, are foinpoR-nt evidence* 

after his dcatlT, of the matters lo which they relate NicholU v 

Ijf'fibb, 8 Wh(Mt, 320, 387. * p . 

.* 

(h) Sujx'nor Courts ^vill takfi cogiiizame »)1 wliu are the jiistici: of Miferior 

• tnbuuals. Uiijle.y v Wojrn’ t-. 1 V.M , FoUanh v. Lefevr^. 3 Itob. 

* (l-i), i;j. 8 

(i) A Couit will take imheial cogni/Jinee of it-> t* ids Hanqslehrn v. 

89Ulfira. T 

{j) 'rii^ sionfj,tai-e and duties of Its •tticers i'pi'ttaL hauil (Uj, v. Calinum 10 
W. Va. S(il . V. h'ltz, HI Martin, 190 U 

(4) Course of nature, &c, 

(а) No proof need he olTored of the nrdibary eourso of nature. Floyd v. 

14 Ark. 230 ; Dmaliiufi v. Smithusick, i h'l.i. 158 ; S'pvoirL v. h'lwrencu 
83 Ala. f)74. Dixon v. Ni'xolls, 89 III. 872; Floyd v. .fohnson. 2 
• (Ky.), 109, 118; WiDonv. Van Lcpu 127 l\* St. i-ITl ,H,H v, l.add, 

92 Al'i. 287 : Allninn \. (Jimn, .81 Ala. 107, 171. V 

(б) Or the natural and artiticial diMsion>3 »>f tinn . {Ibiil), W 


(e) Sundiv- and other ordinary piihlie aiid festivals will he ludunaljy 

notif ed. .SVt,<JS(*er v. FitnneP's lianJ.. 4 Mi‘ J09. X 


ib) Language. 

(a) No [ HujI need he given of llic u^ual iinMuint of I’lnglish *\vords. Com. 

V. hue eland 20 I’iek 200,289. Y 

(^) So of eiiMtoniary nhbn'viatioinj Musuley v, Mastni, S? Ala. 210, 

V. State, II (hi. 22.5; States \\ tju/uors, 78 Me. 27.S ; iDenunn 
V MeUreyo)', THCti.l. 2,58. Weaocf . MehUhanon^ 1.8 !\lo S9 , Filti 
HO I II. 208. % 


(e) Hut slang, and other flprv»ia| phrases, mus;. proved, v 

15 Md. :m. 


State, 

A 


{d) Thus in oncoase ihe t;oij»fc found fhnnseht' luiable to judicially know that 
‘'St. Lonf*:, Ml)..” wa'’ in the ', 11 . 1 ^ 0 ! Mis-.oun Fllis e. Da}/,,H 
Tex . 205 8 


<6) Mattera of general knowledge. 

(rt) /udioial notice will he taken of the legal stanJa/d ol weights and iiieasurefi. 
* Daily V. State, 10 Tnd. 680 ; U.S.v linrn’^^b IMeljo.au 28 ' Iteid 
V. MeWhinnie, 27 Q.H.IT.O. 289; U.S. v. Fuller, -1 N.M. 358, Oady 
V. State, S3 Ala. .51 ; Duvall et ul v. State, <53 All . 12 : Mallory v 
02 (la. 104 ;• Ctoa^ea/iP Hand v. Swain^ 20 Md. 48:1; ! .amptou 
» V. Haggard ^ 8 ]Mopyp. (Ky), 140. (j 

(5) Of the current coii^, or other circulaiji*g medium. [Ibid). D 

{») But ttOii 0/ the market value of th<; iiolos of a hank or govcriuiient at any 
* particular time. Feeutsfei v. 6 Mom . 336 ; ModaiPali\. Holnm, 

40 Ala, 891 . ^ IS 
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fS.- -^'The Court. may refuse to do so, etc.^'—iComin.wd). 

Cieneral— (( '(intinue^). 

H. -EXAMPLliS FROM AMKKICAN CASKS , 

(d) No proof iicnd be wnh n .^aid to,jiiritterb of public history, f '. S. v t 

U.S.Pac. /;. //., 01, I'.S. 72, 79 ?'\rilLiams v. State, i>7 (\i\. -K'O . 
Ii(jiiner v. 77 Ala. 427 ; U . S. v. Com, 1 ^^'oul\v (ir.S ), 217 ; 

Pa'th of AitquHla v. Hatle. olO, fiOf); Pay 'e v. Ireadiretl^ 10 

(\il. 220 , />VtR/. wtUianey, 0 1111. 400 pO Ala. 276, 

270, hrhey v. Co., 27 Conn. "»07 But sec A/c /v v.Iihss. H 

N 206, /w/c Jn^. Co. v. beinlt. 10 How. (1: S.), 416, nr>. F 
(c) So judu'iiil notK o \va^ taken ut the .ibolitiou of 'slavery. Ferdinand \. State, 
:49 Ala. 706. ^ a 

(/) So cof/ni/.ancc uillbe i.akctj <'V the important geographical divisions o? 

marked geographical hnturos <*f the country. Mo'isnian v. Forrest, 

27 fud. 233 ; Waltet a. Allen, 72 Ala. 466; Martin v. M'aitin, 61 ]Me. 
330. Vendri houser \ State, 28 Ind. '21j 7 \ State v. Tootle, 2 Harr. 
(Del ), 511. H 

iq) Whether tln^ Mi.st,issip|)« ai New Orieuiis is a tid.il nvoi js matter ol which 
the Cour,' will take judid.il notice Peyivnx v. Ho// ait/, 7 Bet 324' 
341. ^ I 

(A) 'I’lins it has been juduiatl) notna d that the Mersey is a luhtl river 
WJntncAj \. Uau(/ir, 11 l.a. An. 132. J 

;i) Judicial notice will be taken r>f the political divisituis of the eountrv for the 
purposes of general or local governmeut. Story, Bq. 13. S, 24 ; 
Vanderwi el<er \ . People 5 Wend 530. State v. Power'i, 25 Conn. 48; 
Uani V. Jlanif 33 Me. 263 ; Ifriqlit v. 2 ( Ireonc (Ta.) J!0 , 

• Jtose V, Au'itill, 3 C.d 183 , Wrufht v. Hau'Kins, 28 Tex. 152 . Martin 
V. Martin, 51 Mr'. 3G6. K 

f/) Judicial cognizance has been taken of prominent geographical facts relat- 
ing to foreign countnos, in so far as vsuch facts ma\ fairly be assumod 
to lie within the Knowledge of persons of ordinary intelligence and 
education. WhitneU w Gauche, 11 Ha. x\n. 432. ' L 

(/j) As to what ijiinor inachnv aie of g/'uCral knowledge, there is riaturall} great 
diversity of deci.sioii'--. I ’ dderzool^'!: c^asc, 7G l*a. St. 310 , Co-r ens^. 
iHjijns, 1 Abb. Ct. of App. Dec. 161. M 

• (/) Thus the acourojcv of (diotograpliic proce''S h:w- been ircogiiised in some 

cases. {Ibid). N 

(in) So also t.he usual method and distances of travel, ilipes v. Cochran, lit 
liid. 176; Opyeii.hciin \ . Wolf, 3 Sandf. (’h. 571 ; Isaacson v, H.R., 

94 N.Y. 278 . It. Jt. v. Pilqrecv , 6»2 Ala. 305. . a 

(n) So 11 I.S 0 the cii.st/)niar\ iisagiis of bankers and tuade. A nier, Nat. Band v. 

TJashey, 45, Alieh. 1 Vi 140 Saloman v. State, 28 Ala. 83, 88. P 
to) So judicial notice has been takem of the variation of the inognetic neodh‘. 

JJrijan v. Becldeij, 6 l.itt (Ky), 91, 95. ^ 

[ji) The cases on this hc'iid will bo found to turn rather on the individual 
experience of particular Judges than on any well defined rules. King v. 
Oallun, 10^/ C.B. 99. . R 

(q) Courts have taken notice of the contents of the Bible. State v. I)isR hoard, ' 
7G Wis. 177. a 
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IS*--*" The Court may refuse to do so, etc,** ^(Concluded). 

(ieneral--(Cc»no/u/?«^f/). 

B.— KX/VMPLKS FKOM AMKUIOAN CASFS— (Co//cZwdefZ). 

* 

\r) Thai varuiit. builditjys .in* (l.*inj>crouJ^. White v. Phoenix Ins. (Jo,, 83 Me. 279. T 
• • 

{») Thiit larger l)eer is^v malt llijunr ^yct,ov. Statu, li4 Kla, 363; 'L'mker v, 


,yate. 90 Ala. 617. 0 . 

y 

(f) That whiskoy is v. State, 23 h’la 178; see also PlaU 

* V. Ixohrbnch. 1 1(i N.T, l.jO. V 

(/;) of ihf luiirbo of h.i‘,b;ti)dr\ 11^0 h'r v, Kelitj, 83 AJa.‘140; l*otb v 
Ukkardaon. 7f Ma 311. W 

• 

{' ) Of the principle nri which an ordina.rv ic« -cream Iree/or optTatos. Proi^n v, 
Pil)er.'J)l Ij.S f? • X 

(//•> ()f tht‘ IxM^hf ot a ht.nian luuh Hunter \. .V. V. R. R , ‘2;3 N.K. Kop. D.Y 

(j-) Ot fclin of ( lojtrs. Jatohs ca.se 98 N.Y. 98, 113. 2 

'//) S<i of llio ia< t.s ol I Lko aliiMii.K . Reed \ Wilson, 41 N.J./j. ‘29; R. li \ 
Leinnon, -^if! M<1 209 MrJntosU \. Lee, 67 la u6f3 , ilcher v. liaitdi^ 

81 Md. 292 Peoide v. (Jhee Kee, 01 O.il. 4(*1 A 


(i) Sn ii (k)nrt h.o tikin c(*omzanc»‘ that a pile of lumbcj is likely to altracf- 
cliiklrri) to pla> tiliont it, Spen.jler v. Williams, GSo. Rep. 01 o(Mish.)B 

{oa) IJnl C'/urt- have refu^rd to t.iKf jiidici.il cognn^aneo of the end of thr 
p.isture season. (Jo/y v Downer, 59 Vt. 139 C 

(55) ("(Mii’ts h.we H'fiCM d It* lakt pidicial iifiiit e tliii.l }»in and tiirpinline are 
niflamm.ililo. Moseleij \ Ins, 55 Vt. 142 D 

(<v) Nor would (3onrfc' t.tko judicial noin*- ihat koii>seMe oil is*,i relinc'd tal. 

lienncU v. Ins. C'o., 8 ()al\. 171. E 

^7) Reference to books. 

(a) A .lij^dge, if he is ac«|uaiiited with .inv t.i,ct which ho is judicially asked to 
notice, iiniy s.itisf\ mind on ibo [*ojnt hy reference to any personal 
or docuinonlary smirrt>. IJ,S. v Ueschmaker, 22 Ifow. :392 ; Wagnor^s 
' ose, ()1 IMe. 178 ; (lardiner v. dhe CoUeefor. 6 Wall, 499, 5J1 ; lirown 
V. Pijjer, 91 r S, 37. 42. P 

(5) A -ludgi- may evtn reiiise to take such judnaijl cogrii/auce until satisfied by 
evidcneo. presented lo him for lliat purpose. [Ibid). G 

(r) KncNchipiedias or wmks of general history aio, ’in no sense evidence, %ier se, 

, ill the aUence of siatulorv provisions. Conf. S. G40. H 

{d) Therr legitimate u.so, in tho\iourt’.s diM ieiioji, is to satisfy the mind of the 
Oourt in regard to matters of which tho Court is jisked to lake judicial 
notice, .Wtim* v. liar met, 7 Pot. 554 ; AskiVorth v. KittriSge, 12 Cush. 
193 ; Wlnton v. Alb, Cttif. TthS Co., 109 Mass. 24 ; but see Steph. Dig, 


# Kv. art. 35 ; Com. }^, Alburger, J Whart. 4G9. 1 

{e) A newspaper us evidence to the same extern. (Ibid}. J 

(/) Ntiithar can such works be read to the jury a«i a matter of right. SHlhinj 
V, Thorp, 54 Wis. 528. K 

W.B. -See Best Kv., rtth Ed., Chamherla> ne’s notes, pp. 263—56. 
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68 , No fact need be proved in any proceeding which the 
Kacfcf, adinitied parties thereto or tlieir agents agree to admit at 
need not '>e proved. I, eating, or which, before the bearing, they 

agree to an’nit by any vvriting under their liands^ , or which by any • 
ruJc t'l pleading in force at the time, they, are deemed to have admit- ? 
ted by their pleadings-: Pj-qvided that* the (/Oiirt may, in its 
cretion, require the tacts admitted to be proved otherwise^ than by 
.such admissions’^. 


/Notes % 

/. — ‘A^o fact need he proved in any proceeding. . under their hands. 

(1) Court to try questions at issue, not facts admitted. * 

ia) A Cuiirt, ill ^tiiici.il, b«ts to trv«fh(‘ questions on uiiifli ihr jiartitv-' itP* at 
issue, not winch thev are 5 !’> I CJ reierririf' to 

J\icGowaii V. Smithy '2i\ li.J. ('h.K. , L 

(/;■ Wheio pu rib's allow a ouit to coiiduftod in the Itjwer Court a& thougli a 
cert.iin '.iri wa-^ adunttod, tlu'V cannot subsequently, in b]U'ciMl app('a!, 
(lue.siion il and reendc from their t.icil admissinti. V\'.R. 174, 
fuJlowin^ Spncf/ lilahc, 1 M. and \\'. 1()8 and Doc ' . tioi\ I F!. and 
JC 279. Se^^ aliro. r.i\. fOv., lOtli ICd., S. 7HS and Pbip. Kc.. tUi Rd . 
]). ‘2:U. M 

(2) Admissions exclude evidence of facts so admitted. 

fn) Subject to certain \Lepii(»nv, pl(>adin<:s or their dcf.ault are « ojielnsut' and 
oxcliulc ans .‘Mdein’o at tbo trial, oi findina nf the jury against the 
fact« admitted, 7 /tc liotkhurtj, 10 d’.L.tt.OO; and Maclarenw Davies, 
G 'r Ij.R M72 . Phip. P'.. ith Kd., p. JO. N 

(/>! Whore the defendant .‘idnnts all the faets ploaded in the sUtomeut rf claii))„ 
the plaintiff will not be perm i tied to lot lu ovidenee except by the 
porrAi.sftinu of the (^iint .lud on special grounds. The Ifardiincht 9 P 
I). .‘12 ; stf<! the Animal Practice, 1908, Vol. I, p. 42G , see, also, Phip. 

P.V., 4th i^:d., p. 10 . a 

(r) And admissions which have been dolihcratci\ made for iHd purpose'^ of the 
suit, whether iii the jileddiiig oij by agrcomeiil, will act as an estoppol 
to tlie adnii^''U»n of any c\ ideiice contradicting them, 13. 148 (162), 
referring to Ui (ion,an \. Smithy 20 Tj.J. Ch 8. R 

(8) Object of admissions. 

It is with the object’of doing ,twa\ with the necoSn/i.y of proving drx'umonis or 
facts .admitted that admi.ssions arc ootained, and tbo party unrousoii- 
ably refiisnig or neglecting to admit any documents or facts when 
called upon lo do so, may ho ordered to pay the costs of proof. See 
the *\nnua! F^racticc. PX)8, V<V. I, pp. 42G-7. , Q 

(4) Rule is only permissive. 

(a) The rule is oiijv ponnihsive, and a plaintiff by not taking advantage of it, 

and going to trial in the ordinary way, cannot be deemed thereby tO' 
have waived liiy right to rely at the trial, on the adm|bBiou implied in 
the pleadings. Tildesley v. Hetrper, 7 C.r>, 403. See the Annual 
Practice, 1908, Vh^l. T, p. 429, , R 

(b) This rule enaVdos the purtie.s to get rid of so much of the action, as to which 

there i.s no dispute,'* Tharp v, Holdsworth^ ^ 0,1). 640 ; per JeSStel^' 
M.R, Soo the Annual Practice, 1908, Vol. I, p. 429. B 
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/* — ** No fact need be proved in any proceeding, .under tbeir bands*** 

—{Continued). 


( )) Suffloi^ncy of verbal admissions. 

“ An oral admission is sufficient, tf it is t learlv proved that it was inado*"^ 
Be Beeny^ I Ch. 49!). Boo fcho An mini IVat-tioo, 1908, Vol. I, p. 429.T 

(to Admissions must be ciea^. 

r>ui tin* Court will Aot pas*, a final judgment upon admissions contained in a 
, pleading or affidavit, unless the admissions are clear and uneqiiivocaU 
Banderqan v. Fenat, W.R. Gill ; see the Annual Rrae.iic% i308, 

, Vol. I, if. 4:)o. * 0 

(7. Party* relying on admissions should leave no other fact to be inferred there- 
from. 

A part) ^'elying on such adiinh.*>iori-» should not lca\e .in', oilier fiu't to be 
inferred from them, for, iiy doing so, he will he prevented from proving 
it at tin* tnal. Sandies 19 Cl).l>. ‘37i3, BHiJ ; Pbip. lu\., 4tb 

Kd’., p. 10. See, also, the Annniil Practice, 190<S. \'ol. I, p. 42fi. V 

Admissions in one proceeding whether conclusive in subsequent proceedings- 

An admission eoniainod in the defineefjf oneaction will not be rcgaidtd as eon- 
elusive in other pioeeedings hetwei n the same parties, but on a diriereiit 
Issue. He \faUeKi, 01 J<.T. .sV2 See iho Annual rraoticc, 1908, Vol. I, 

• P- ‘tdO. ^ W 

i!!) Declarations in Court's order as to parties' rights not to be based on admiS' 
sions. 

A (lool.iratiou in an order of Court v.iili ret.pccl to tlic rights of parties should 
not be based on admissiou.s, but on evidence. Williatns v. Powell, 
W.N. !)‘l (141) ; M‘c the Annual Praftieo, 1908, Vol. 1, p. 420. X 

(IP) When plaintiff can claim judgment on admissions in the defence. 

A plamtifT may apply for a judgirient fm the admi.ssK iis contauicd in the state- 
iiiiMit t)f defence, after he has. joined issue and given notice of the trial,. 
Bruw>i \. Heaison, 21 ('.!> 71G. Hec tVo Annual Vractice, 1908, 

’ Vol. I, p. 428 V 

(U) Value of admission in pleadings after their amendment. 

A^miHsifnis contained in the original i)ltadii)g.4 cannot be relied on alter their 
amendment. the Annual Practice, 1908, Vol. I, p. 420. Z 

(Pij Erroneous admissions may be withdrawn. 

Wliero the Court is satisfied that the adinisaions were made under a mistake, 
it mj-y permit them to be withdrawn. Ifollisw Burton, 3 Oh. 226. 
See the Annual Prtictice, 19(>H. Vol. I, p. 431, * A 


(13) Admissidns dispensing with proof may be made by pleadings or their default. 

• (a) Admissions intended to dispou.se with proof at the trial may bo made m 
. civil cases by tb^ ploadinga or their default. Biyleij v. Arthur ^ 86 

L.T..735 ; Phip. Kv., 4th Kd., p. 10. E 


(6) Where, in a foreclosure suit, the defendants required permission to refer to 
the mortgage deeds and did not admit that they had the effect attri- 
« huted to them in the statement of claim, save as such deeds, when 

produced, slmuld appear, held it was a sufficient admission to entitle 
the plaintiff to a decree, Barnard v. Wieland, 80 W.R, 947. But 
see BntUh v. Davies^ 28 G.l>. 650. See the Annual Practice, 1908, 
Vol. I, p, 429. C 
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y.— “A'o fact need be proved in any froceeding.. under their hands*** 

— {Conltnmfl). 

(11) Or in pursuance of notice. 

(a) A part}' may make admj8Muns in ordor to di‘?peiji>e with proof at th« liutl 
pursuant to m^tice under O. 3‘2, rr. 2 to 5 of the Supreme of 

V’c^ioaturc in KiioJand. l*hip. Ev., 4lh Kd., p. 10. * D 

i W ^ party, to whom a notice has been given, may admit ‘an) docu- 

ments, saving all just exceptions” whicfi will dispense with fonii.'iJ 
proof, but picscnc other objections to admissibility. Dudleii ('o, v. 
May. of D., 120 E.T. Jo. 521 ; Pbip, Ev., 4th Ed., p. 10. E 

{15) Or by agreement of parties. 

A party or his agent may make admihsions for the purpose of dispensing with 
the proof at the Inal by agreement or otherwise, before or at the tn.il. 
T*bip. Ev., 4th Ed., p. 10. * F 

(Id) DiBiinotion between admissions dispensing with proof and admissions tender 
ed as evidence at hearing. 

(a) “Admissions mido for the purpose of dispensing with proof .it thu trial 
must he distinguished from those tendeted as evidence, the toinn r uol 


being usii.'tlly receivable in other proceedings and lhi‘ latter not l iMUg 
uauall) conclusive.’* Phip. Ev., 4th Ed., p. 10. G 

{b) There is a distincS-un between cMdentiary admi.sskns .nnd admih^ion-' Hy 
the pleadings. I .B.JR. (1907), Evidence, 1. H 

(17) Hearing, meaning of. 

(rt) “ At the bearing,’* means, when there are more hearings than one, tb< final 
hearing. Whitley Stokes, Vol, TJ, p. 889. I 

(b) Thu.s, wheio A sues to eject B for non-payment of rent and B at the hv'^t 
hearing orally asserts payment in full, at the final hearing no o\i 
deij,ce of title or tenancy need be olTered. Whitley Stokes, Vol 1), 
p. 889. ‘ a 

<18) Facts admitted at the hearing 


“ With regard to facts admitted at the hearing, the expre.ssion * at the he ir’.ng ’ 
IS ambiguous. If it ineR/iis before the evidence has be^un to b** 
taken, then what 1 have said already applies to it. If it means after 
the evidence has begun to be taken, tlien, in a (dvil case, no doubi the 
parly or bis pleader may at any time relieve his adversary from the 
necessity of proof ; and the generality of the language used in thib 
section would lead to the inference that this was^.«o in a criminal trial 
also, tliougli it IS generally supposed to be otherwise, and that on a 
criminal charge admissions made after a plea of not guilt) can only 
be made use of as evidence.” Mark. P>., p. 51. K 

(19) Facts admitted prior to the hearing. , 

(а) “ With regard to the facts admitted tor to the hearing, it is .[uitc correct 

to say that they ‘ need not be proved,’ in the sense tliat no evidence 
need be given of (hem. Not only this need not be done, but it would 
not be allowed to be done.” Mark. Plv., p. 61. ^ L 

(б) ” As to admissioiH before the hearing, it is certain that, in a criminal case, 

they can only bo used as evidence, and for t^iis purpose it does not 
signify whether they arc in writing or not. Admissions in writing 
before the hearing in civil cases would come under consideration when 
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No fact need be proved in any proceeding. , under their hands.** 

—{Co.i tinned). 

the -lutigfe IS considemig what i^sius aio to l)e tiled. Still, ovou theu, 
they must bo proved to bo geiiuiuo, unless ility are admiiLcd ii» the 
presenee of the Judgo. The diieetioii given to the by tho Iasi 

paragraph of 8 58 i*' controlled by the provisions of the Civ. Jh'O. 
Code, vvhicUro»iuire the Judge to detenmne what jssuoh arc to botaeil 
lieforc the taking cf evidoiTte begins. If a Judge v^ished to allosN^a 
party to withdraw Itis admission, lie would have to amend theisms.’' 
Mark. Vrt , p. 51.* M 

jiiYiaentiary value of Judge's statements as to what takes place before him 
at trial. 

{a) The sti^leimnt of the Jiulgo who pii*sides at a tiial, whethci it b. in a 
criminal or eivil «‘ase, is «‘on« hisive ;is to what ba.s taktm place at tin 
trial. 10 ri.H.C R. 75-.81). N 

(5) We mu.si eoiisidcr the statement ot the Judge ns uhsojute \enty and wc 
ought to Lake Ins st.itement pri^eiseh as a u'cord, and a<’t on it m tlie 
s.iain- inannei as on a res ord ot Cnnil which of itsrlf niijuMK al)sehit' 
\en1,y. H V. An/o.i Mellor. 27 Ij J.N.S. 121, iSI.tg. (’a . ler Mattin. 
B., eio d 10 B.II n u. 77 («2), 0 

, (c) We .m- hound to gue <uedenee i(» the --tatenKort of the Judge, and lo ralo. 

what the Judge so slate's to he incatiUiovei tililv tlu' f.ici. I' ‘^ng 
gesled that this is not a n'conl. tmt we ha\e no iiior* power ol 
coutradiotnig the statennaiii (*f a harued Judgi' ies(.‘i\»d for oui 
eonsidiTation than we ha\c the power of contradicting any alli'gation 
upon a. iee,oi'd. in’. \. Aaron Mt’llor, 27 l.J.N.S, 121. ^^ag. (’a; 
CnJcudje, J ; cited 10 Jhll.C.R 75 (Ml). P 

(d) Neither the allidavits of bysLniders. nor i>t jurors, nor the notes ot (oinisel 

nor of short-h.'tnd writers an* admi'-sihle to etmlioteit the notes or 
statement of the Judge, 10 B.ll.C R. 77 (SI), refeiring to lleJ. \ 
Lh^a./t, o R, and Ad. 1081, 1087 , (/t65s* v. f'lfer. 4 B. and Ad.tts:! 084 : 
and Krert v. Yoiulls, 4 B. and \d 088, 084. Q 

[e] The rule of law is 1h.it a judgnnmt deliberately ie((nding tlu' adniisfcion ot a 

pleader must be taken as «“(nreci, unless it is eniitradictcd by an 
allid'civit or I ho Juigt‘’s own admis.aon t bai the record he. made' was 
wrong. Ki W H. 107. R 

(21) AdmissJons by counsel for dispensing with proof at trial- Conclusiveness. 

(a) x\dmissions !»> eonn.sel are. m civil easo>, coiieln.-ive, when fhe\ aif‘ m.ide 
for the purpose of disiieiising with pioof at the trial. L'rquJiait 
B%Ltier field, '61 Ch. I>. 857, and tfaiveyy. Croydon Union, 20 Ch. I>. 
240. “See Bhip. Kv. 4lh Fal., p. 23i') and Tav. Kv. 10th Kd.. S. 7S8, 
p. 552. ^ S 

(5) A ( ounsol, iii^hib opening, stated that his client h.id paid a certain che(|Ue 
but adduced no evidence to i>rove it : the defendant was, after iiotice 
to produce, allowed to give se, oiidarv evidence of the contents of the 
ehoqu(‘, without giving further pioof of the plaintiff’s jiofesession. 

“ DiinCombe \ . Da*ieU, 8C. and J' 222 ; approved in Haller v. Worman, 

8 L.T.N.S. 741. But, see also Machell v. KUis, 1 C, and K. GB2, in 
which Polfock. (Mb, refusi'd to take the facta from the opening of 
counsel. Ta.y. Kv., 10th Kd., S, 783, p. 553 ; and Phip. Kv. 4th Kd., 
p. 231. T 
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t—** No fact need be proved in any proceedinjf. .under their hands.*’ 

- -{Coi.tt ;ttrd). 

(r) In KiiRlaiid, funiml adim.-vsions !*> (.nin.hii aL j Initl lni\o litm nllowcd in 
ord('r to dispense with mere fornntl ])nH>fs. as njipeais frcni Lord 
reiinirks in Rej. \. Thornlnlt, 8 C. and P. 769 (770). ^Sec, 
also. The Lnf^lisli Annua) Pr.ietic<‘, 1908, \'ol. I, pp. 899 and 43‘i , 
Phip. M\ , 4lh Kd p ll, and Stepli 7lh Kd , Art. (UJ, [). 78. U 

Por a csi^e where ii Wns held tbiir, a fact may I'C admitted ♦»}' a prisoner's 
eomi'-oi and that siieli udiiiisbnm would disju'iisc with the proof of that 
iaeC, .‘•eo hJ W.H. (Lr.) 80(81). under S. IH, p sui’ta • Y 

(e) The Court lefii^ed In n 1 y on a consent made liy tlie counseJ of the prisoners 
ohservniv', “ so as pnsoneis can assent to an^thin;^, that arranyt- 
meiit was assented to Uv the v.ikiK id eaeli pnit*i J do not iel> on 
anv eonsenf " 1*2 W K. (Cr ) W 

(/I Adinissn)u> made h\ a prisoner’s \akil eamint h*- used ayainst the prisoner 
17 W.H. 40 (Cr I See, al'-o lltei.i-'es rir red nndei S. 18, pp. 220 226, 

X 

( 22 ) Counsel's admissions bind client. 

{a) Where a pleadey in the (‘onduet of a. suil. iiiake^ arlnnssions un Irehalf of a 
elient, the elient is hound In sacii admissions, h N.W.P. 2. Y 

(6) The admission and omisenl of a v.iKil, m.ido with due ar’thniitv, will hind 
his cluMil, ihoijyl) not present .it the mm of makiny )t. 2 M.l A 

2^).? Z 

(c) A ’Mikil's adniLsSK-n diiimy the Inal of a ,-njt is loyal eMilenecln winch Ins 
client IS ijound, Mionyh it is ojxm to the latter lo ^how that the eOcet 
of the adinissiun is not such as t<* mvaliilate Ins el nin, 9 W.K. 376. A 

td) In a c.ise of dofauiiiiion .lyairist the editor ( f a newspaper, it was hcld'tliiit 
a Alayi.^tiate, in holding that tin* accused was bound b\ an admission 
made s.t the trial h> Ills solicitor that the acru.sed did not repudiate 
the resporisjhility, was supported in his view’ by S. 58, Kvidcnce Act, an 
Act w uieh extends to all judicial proceedings i;i or before any Court. 
Rat Uii. Cr. 0. p, 709 (770). ^ ‘ B- 

(e) 111 India there is uothuig to prevent a prisoner ou being (juostioned under 

S. ;U2 of tho Grim Pro. Code to make an adnii^isioii ; and it is obvious 
that home admissions on formal mattcis of 'aw can be bettor trusted to 
hih legal adviser and there seems to bo im reason in principle why, when 
the admission has been so made in bis presence at the trial, so as to 
dispense w ith the attendance of witnesses for tlje proseoution, it should 
not he held to bind him. If the repudiation of the admisoion a.s to 
second and third heads oCch»rge>f had been made at once .on the charge 
being read, the Magistrate might, under S. 5H-, have considered whether 
he should require the prosecution to provo the fact. Bat. Unrep. Cr. 
Cases, p. 770. C 

(f) An affidavit of ihc solicitor or bis clerk, ^f the due signature of any admis- 

sions mad<‘ m pursuance of any notice to admit documents or facts, is 
made sufficient evidence of such admissfons, if evidence thereof were 
to be required oy O. 32, r. 7. See the Annual Practicdi 1908, VoL !„ 
p. 432. D: 
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/.--“iVo fact need be proved in any proceeding, .under their hands ** 

—{Coniinmd). 

(23) But not erroneous admissions on points of law. 

(а) Whero a vakil, iiXioii a mistaken viow of Ihe law, goes heyoud aud oontm- 

venes his instruerious, his <irroiieous consent bnid Ills uitent. 

16 (247). , E. 

(б) , A person is not hound ijy a*i .admission of a point ot l.uv, nor preeludod 

fioin assert in o the contrary in order to obtain the relief to wVich, upon 
a trik^i oustriiction of Lin* law, he inav appear to he (‘iitiMed. W.R. 

3h!i(8(l7) (P.C.) h HAjM Ml- l.A. Sup. Vol. 17 F 

{(•) An erroneous adnussjoti lo eounsel on a point of law does iioi hind the 

? partY. A C.W.N. 271 (277i (P C ). G 

(d) AplainlilT is not iKUn.d, hy the .ldlnl•^^lon of his pleader, if d is eironconh 
Ml law 21 R. ;-:r,u (3f*.‘h H 

(24) Power of vakil conducting suit to abandon useless issue. 

A v.ikil'b general powers in the < onduct of t *-int inelnde the ahandouineut of 
an iss'io winch, in Ins ihserotion, he thinks it mads isaido t'* press. 20 
M. ‘lO? (377) (PC). I 

(20) Husband's admissions m favour of wife bind heirs 

{a) Wlieie tin Inisoand, during Ids hfetiim, did in evti\ \v,i) beth publicly 
arnl [)iiv.!iel\, whenever tailed upx'ii to iiiakv an\ reprosontation on 
tlio Mibj«*<'t., alwav- /eprosonl<‘d that eert.iin iininovtMbh; propcity wa.*' 

Ills wito’s, the purchasers lioin Lict craiild not, after hia death, be 
e<|Liitiibly turned uui "t I he property m t.uour ot his lieirs. Tho hoi.", 
affcti liLsdeatli, woii.d I't n< mueh hound hj the fatht r’s misreprobent- 
atioiis as he vtoiild h.ivo been during his life 15 W.R. 2'.)2 J 

(b) 'riie heirs were .is inu< L bound bv the misrepi rsentations niade by llie father 
* as thefathcM' would have been, if the wife, in his lifetime, liad iictuail> 
sold the property tc* a biinf fide purehasm’. Itl W.R. 202 (2117). K 

(20) Admissions of documents between co defendants to which the plaintiff is no 
party. 

Where doeuincnt.s aie admitted between ev^-dcfeiuiants to which theplaintill la 
not a part> , such admissicns cannot be entered as evidence against 
hij^i. or included in an order tur taxiitlion and payment the general 
costs of tin', action, jyodds \ . Tu/u\ ‘26 Ch H (>17. Sec the Annual 
Practice, lt)08, Vol. I, p. 1*27. L 

(27) Parties to application for order against defendant on his admissions. 

An applioajion for an oider against a defendant on his admissions must be 
made Jiiy all the plaintilTs and not merely bv some of tbem. lie IVrtlp^ 

2 Ch. 747. See the Annual PractftiP, 1908, Vol. I, p. 429 M 

(28) In^nt'fi admissions. ^ 

Tho Court, w^ll not, on motion, give judguiont on the admissions contained in 
the defence of an infant defendant, nor, on tho defauU cf the infant 
in filing a defence. Byrne v. Ji,. 5 L.R. Ir. (Cb. D.) 134. See the 
Annual Practice, 1908, Vol. f, p. 430. N ' 
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fact need be proved In any proceeding* .under their hands.'* 

[Conclwled). 

Admissions as to documents— Secondary evidence. 

(rt) A adnn^^.^ion of th<' uMUt of si.imp of a dofiuirioiit was held lo 

o-ludo socnridai \ evidonce «»f the eonTit.4T}UTj;. H M.H.C.R. IfiH ’ cited 
in 13 M. 3Vi. , ' 0 

(^) When a doriimeiiD iriiidinissiiile, no secomliiry cvidencvs of its contents 

f.in he isM-oivod . t'J M. 308 (31*2), rclvnnf^ on 3 M.H.C.R. ii)8. ^ P 

(c) An adniissmn nf fupies. pui^iiant to a noM< i' to admit, docs not dispense 

with tin' nccc^Mt\ of pioducinj^ the originals, should the adversary 
object to the prodin tion of the copiers. See the \'iiuial Practici*, 

1008, Vol. f, p. 427. Q 

« 

(d) l^he admission r-t a copy will not entitle a p.irty to withhold proof of the 

oLiginal. iS//(ir/> V. Ij.imfi, 11 \ and !•.. 805; Phip. Isv., 1th Kd , p l(i.R 

(e) A party’s admission, made not in th»‘ pleadings but in a depu.'ilion, is 

merely s^(t)ndar^ tvidenci' and cannot ^npplv the place ol the 
doeniiient it'«clf. .8 B.II.C 103 (105). S 

(/) Where a document i.s admitted, this fa< t docs not make it relevant and dues 
nor tantamount lo putting it in evideiiee, Wat'iou v. Jlo/lwoll, 11 rii. 
P. 150; 2^^' -1. lines, B..( See Stoph Oig., 7th hid.. Art. CO, p. 73. T 

[q) Whore a regulation provided that, whtrre doenments are produced and not 
disputed, they '.honld lie rceci\ed without proof, the Ih'ivy Council 
held that a will was .sulticieiith in evidence for the purposes ot a case 
before it. C AJ.l.A. 510 (521), Son also <1 B.Ii.R. \p. 40, U 

(/i) Although a plain4,it1, when iho defendant denies liis claim, is bound to prove 
his case by the document on which lie relies, still if ‘the' defendant 
admits any sum to be duo, that admission, irrespective of proof offered 
by the plaintiff, is bunieient to warrant a decree in the j;Jaintiff’s 
favour for the amomit covered by the admission. 8 W.R. 13*2. Y 

I 

(30) Section whether applicable to criminal cases 

(a) A.s to whether the section is confined in its operation to civil cases only, sec 
f Clin. Kv., lOlh Ed., p. ‘213 and 11th Ed., p. ll ll'i-nd Btepli. Dig., 7th 

Ed., Art. tiO, p. 7.3, IMark. Kv. cited srejm/. W 

(b) For a case where the rule that, in criminal cases, except by a plea of guilty, 

admissions dispensing with proof, as distingui.shed from admissions or 
confe.ssioiis which are evidential, are not allowed in cases ot felony, 
was applied to a cayc of misdemeanour, sec li v. *2'hoc}ihill, 8 C. and 
P. 675 ; Steph. Dig., 7th m.. Art. 60. p. 73, and Phip. Ev., 4th Ed., 

p. n. X 

{c) Under the Engli.'^h Law, a prisoner under trial for felony can make no 
admissions so as to di^pcnse with proof, though a confesRion may be 
proved against him. The present section appears to allow an accused 
person to admit at the trial such facts as ho pleases to admit. See 
Steph. Dig., Art. 60, and Mark. Ev. cited su^ra. Y 
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2 . — “Or i^hich by any rule of pleading in force at the time^ .pleadings.** 

(1) Soo|i6 of section. 

(a) 8. 58. Evid(Muc Ad, governs b> the pleadings. U.B.K. (11107), 

Evidence, 1. , Z 

(b) Although a sale deed is inadmiE>sil»Jc in evidence as being unregistered, an 

aditiissiiyi'hv the (vendor) didendant, in hi^ preliminary exaftiin itiou, 
of an jigrccijicnt allowed in the plaint, to the eflect that he would 
make good anv loss the (piaintiff) purchaser might incur in ftispect of 
the property scAd, not excludi'd h} S. IH, E\idence Act, and renders 
proof ot IhcMigrceinent uniioce^sary. IMi.R. (11^07), J‘Aidcne(, L. A 

(c) ■* In ordi'i* to undci stand this socticn, it is noot'Ssarx to und('r-.tand wliat is 

inc.iiil. b} th(^ rules of pleading, having especial regard to eivil cast s, 
and to trials before the (‘curt of Sessions. bLcaiise, m othei ciises, 
tlicio is no rcgnl.ir jjleading. ■Mark. V'a. ,'*0. B* 

(d) “ Tn , 1 . trial hetoie the Court ot So.ssioris, ilic onlv thing before the rindge at 

(ho coniinimcoinent is the charge vvIik b “-lates, more oi It &s m d<*tail, 
the f.icts relied on lo establish the guilt of I he accused. To this ch.iige 
the accused is rccjuircd to plead, if hr pleads guilt > , or admit'' ull 
the hicts iiicTilioiii d in the charge, or snrlieient to constilute bis guilt, 
(here will he I o fiial. In anv oiher case, lie is deemed uot to plead 
gmlty and then evnlenco must bo giv<'n <'t tliu facts neeess.irs to consti- 
tute tho chaige the .olinission ol the .lecused being used against )nm, 
should tho piosetutioii think it fit lode so " Maik. E\., p. 50, C 

(t?) “In civil e.isch, it is tithervvis«*. By ine.iijs of the plaint, the written sl^itn- 
inents, and ihe «juesin»t)s which thi'diidgi* has a light to put to tlic 
parties, and whnh the\ arc bound to answer, tho “issues,” as they 
are called, an settled h> t.hc Judgi*. and tho facts in dispute may he 
ver> eonsidetablv nariovvod .and rich ned, bc»‘tiuso, as to lUaiiy ot the 
facts tlu- parties may tin n out to be agreed. T’le'-c issues are sottlcd 
before the tnal eoimnences, and, therefore, boforo any evidemai ik 
given at ail, so that the Judg«’. whtn be Aeguis lo take ovidonee, may 
lie in jiosscssion of important fact.s bearing iip/in the ease wlm-lf never 
come ini.o ipifstion at all.” Mark, Ev., pp. 50 — >1. D 

Facts alleged in pleadings are admissions of party stating them. 

(a) “Eai l^ alleged j)rsftav» l\ id a pleading mu.-l he taken lo he the admiSfions 
oJ the pait\ alUigiiig then', or, if >ue.h fact', are admitted b\ thi' 
(jppoMte pait\ III Ins pleading oi otherwise in writing, they may ho 
leai^as admis.sion^ against him, iiule>.s, in ei’her case, suyh party lie 
an infant, lunatw. or of niisoimd mind.'’ Sec the Annual Practice, 
1008, Vol. I, p. Pit.. E 

(5) A written 'statement cannot he called for h> an Appel line Court, oi- read 
* as evidence against any p.arty to tho suit, save the. piosoii by whom it 

is made, and th*»se who are boand hv admissions made by him. 5 W. 

H. .*01). 

(c) An admission or even a confession of ju<l^moiil hy oui' of several defendants 
in a s-iit is no evidence .against anothei dcteiidaut. 15 B.L.R. 10. Q 

(d) Admilsions to be treated as true, 

{n) “ A part} moving upon adinissions in a pleading must accept as fcriu' the 
statiiments contained in it : and, therefore, where, in an action for in- 
fringement of patent, the defence admitted infringement in ten 
instances, but denied any further infringement, it was held that the- 
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.2.- ‘ Or whic^ by any rule of pleading in force at the time, .pleadings,^* 

- - {Coutnni&l). 

planitiff \vii.s eiitiilod fco jir) iiiimicfciou wnd iiKjuiry as tfv dama^^Cs as tp 
ti'M irr>trin0(*3 oul\ , arid that, on Iho inquiry, evidenoo as to any 
«>tlior i.iistanco-, muht be oxoludod United Telephone Co, v. Donvhm, 

' -U 0 I). :U)h S<‘<‘ fho \nnu:il l^racticc, Vo). I, p. 430. H 

K (^>) ^ se<'nii(l aclnpuou cannot take place in the lifetime of the tiist ^dopr(id sou. 

' \Vhci\> fh«‘ min of tho stiij Hist adoxJtcd^sucd as heir of the second adopt- 

ed ^on to (thtain the property left by him, ahd tlie suit throij 4 <hout 
was contested vviili rf «^x)eot to his tdaini as btdr of that second adoj^tf'd, 
held that the pl.imtiO could u»)t, on a^'peal. shift Ins ground and iogard 
I he scciiml ad(»pted son as a tiospas-.er. and seek to recover the ppojierty 
on tlie giound of its havjnj.; hidongod to the iiiiccstor, *U B.L.R. .’103.1 

ii i Admission of effect of document will not fender proof of it unnecessary. 

“ Where a pai'ty adinils that, -ulqeet Ut piodui-tion, .i document to the 

elTfeci '■tilted in ilic pleadings, oi ndois in it foi gi'eater certafnty, he 
has in geueral a light to insist on its being rc'ad : and sm-h admission or 
leleimu-e will not dispense with the ncccssit) of pmving iVie docu 
lueni ■’ Sec the Annual Pi n iico, 3!)0S. Vol. j. p PiT. J 

(51 Court has discretion in appreciating evidence of defendant's written statement; 

Where a (h'feiidaiit ’s untten statcincni is iclerrod to as evidence in ihe plain- 
tilT's famni, I he whole of it becomes evideiiee in the suit, and the 
Court can, in it'- diseit;tion, atiaih theieio, or to anv piulion thereot, 
so inindi value as sc, ms to It lit. ‘IW.H ‘290. K 

• (h) Admission of fact on the pleadings is not proof of it. 

(n) An admission of a fact on tlie pleadings hy implication i*- iiol an 
riduflssiriM for any oilier purp<\se than that of the partionhir issue, and 
IS not I'uitamoimt t<» proof of the fact. 23 W.R. 214 (P.C.)--2 l.A. 

11-5 1.0 10, nderriMg to hldmunds v. Groreh, 2 AI, stud W, 042 

• Smith V. Martin, \) M. and W. 304, and IlohlAns v. itaidstone , 4 

M. HKi. Sec, also. O XTI, iT. 2 and 4 (MhC., l‘)OM. L 

(5) 'riio fact that a <iclendaiit has, m his written staKinent, scd up a detence 

>iiiiplv ot limiliition in .» sml foi iKe fio-iscssii*!! t^f land does not 
constitute an admission of llie title of llie plfinu iff so as to di.sp^juse 
with t)ie fibligation on the piainlitl’ to piove bi.s title. Marsh ,o 49 M 

(7) DoctriiAs of admission by non-traverse. * 

trt)The stiMcr lule th.ii avermonts not iravcrsod must he takou to lie 
admitted is not axiplii-ablc to the Indian Courts. 2 W.R. 19 (P,0.)« 

9 M I. A. ^ri7 (301). . N 

ih) In p aiiit for enliaueement of lent, a defendant not bound to IravevBe .a 
sUteincnt made by tbo plaintiff m the nolii e (vl enhaucomeiit as to 
the description ot the land in qucftiion Thr. doctrine of admission 
bv non-traver.so is not applicable ro written statements filed under 

Act X of my.} 9 W.R, 83. . 0 

# ' 

(o) “Whore a defence denying allegations in the statement of claim as to the 
law of Trinidad h id been struck out for want rf discovery, North, J., 
lefused to I real the, case aa if the defendant had admitted the 
fillegatioiiH. ’ Jeiinifw Machifitoshy 61 I-/.T. 308. Seethe Annual 
PriK-tice, IW, Vol. 1, p. 430. I P 
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2. —**Or which by any rule of plead in fr In force at the time . . . .pleadings '* — 

((’mitiuiin!). 

(i/) The iJieK- lacl of iion-lr.ivorsc of the phniitifj’s dl Itgrit ion of heirship w.'i.s 
held not to {iiiiount to an iidniis^ion of title, csp'^ '.dl) whore there 
was a rjoner.d dmiiai <'f the plaintilVs jilli’^^ovlions, including Unit of 
111 .' pl.nniil^'s tillr, and where the real (|i:r-^tion at i^suo w'a,-< as to the 
share to wliith th«! plaintril wa- eiif ith-d. 17 \\ . It 171 (172). Q 

(r) A I’Not, wht^puts in(h(llitln,s as * \ nh^iu e to sup) la't his easu. n ln.dnd to 

pi ()\e th. Jii. 'Pben* admission MS js not to hr lo^Mn\ Uicsnined 

niei'cK because the \ aie not foiinally dispuloi't hy tJie landlord. 

7 W. n. r)2(i. R 

I/) 'Phe s^slc'iu of proeedure in thi- countiN is not snrli ihat, ij a delendaiit 
f.als to dispulo I r contest a point, he theicliN adnnl,-. it. On tin- con- 
trary, if he allows judgintoit to go hy tlefauU, tin- plaintiil is jiist as 
inui.-li hound to pio\c hisca e. 14 W.H. .l.j UA)). S 

(//) d’lio im-ic tact tlnitan .ilL'gation m a plaint js not ti .uei.sed doi-s not relieu; 

a plamlitf trcin tholnod.Mi of proMpg h is ( as«-. [j ;\] hits {31-2), 
}('h'in‘}>i to 7 Jhir.th U. 1 Id. T 

(A) 'Pin l.iin^u ol Ijord Can ns Imids tnn- in ( In ^ count i \ also that tin- In -t 

ol)]ci t of pleading )'• to inh.' Ill (h«' jx-r-on--. a,_,iin-l whom the .suit i-^ 
dii'M ted, what theiliaiy,. i-'th,ii is iax'. againd i.hcni Jhiurne 
M( Clintnch, (\ Pai:;. and Ir .Vp. at dol, tiled m 0 H. It i (152). U 

{}) 'Phe principle is eijualh valid .is .ipplud to cither paily in the cause, 

f; Ih lld{ir/)). Y 

(/) The ( 'ourt is to fiaiu'thi' ls-^ll(•>, av < oiding to the allegations made in the 
plaint or in the wnltdi datement'' tcndeicd in the suit,. ItT 

(IV,;. W 

(A) Hut, whcieliic issues a.-, they .-.land were Miggc.-.ted hy th..* didendaiit’s 
eounscl, and wai\e (onliover-.\ .is to ilie actual (' aamiion of a docu- 
ment, assume it In li,i\el,eeM eXMuted, and r,ii-e fiuestiun.s only th.it 
depend loi then peifinenee on that as-,nmji( ion, tlie pi uiitiff is not. 
called upon to pro\e the execution of tdie doennK-nt oi to pin it in 
CMdencc. h i>. 1 Id X 

{() ff, the doi'umeiit tiiung prenoum i d ahsoluteli iiiMilid foi the same purpo-^e 

011 coiisuliu'ation > of pidnlie poIic\, it were souglil. to ilcft at the law 
through the effect nsualh gnen It* an adin'--si()]i m tlie pleadings, 
siieh an attempt eonid not ho allowed to sm-cred. 1) H. 143(153). Y 

(/a) Wheifilhe phuuLifTs ? laim on an alleged title, .iiid then allegation is not 
travelled ))} tile dofoiifl, lilt, thoir position kvjuiu s no furthtu* pioof. 

12 W. R. lOd. Z 

ill) Avcrnicnts upon wdiich no issue is framed must he taken to he admitted. 

„ IS W. K. 2S7. A 

(o) .All allegation, e. tj., of obstruction to a way not, denied in the written state- 
ment pi' put in Issue at the lic.iring makes it hiii’ to piesunie that thc ^ 

ohstriieticin was not denied. 2(1 B. 730 (737/, rejt'n iutf io iH W. Ti. 2S7. 

* 

(8) Admission of part of claim. B 

W t'crc a man sues for arrears of rent as dne under a l.tihnliat, and the defend- 
ant denies t\\(i Ixabnlia! , but admits that a certain amount cf rent is 
due to the plaintiff, the Miit is not, if the plaintiil fails to satisfy the 
Court that the kabuliat is a genuine one, to bo dismissed altogether, 
but the plaintdf is ontiticd to a decree for the balance admitted. 

13 B.li.R. 246, nofe, C 
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2.~ “Or which by any rule of pleading In force at the time pleadings " — 

( ( \niclii<lc(l). 

(U) Pleadings -Estoppel. 

\Yliere a ^crx.ji has not caused anybody to believe something to be true 
which she in a sulihcquent suit allegOHinot to be true, she would be 
entitled t’» raise any defence in that .subsequent suit which the facts 
of the case will support. 19 C. 5i:-l (0:12) (P.C.). ' D 

(10) Nature of averment in written statement. ' , 

The aioniicnl in the written .statement is not in the nature of a pica ol 
confession and avoidance so as to shift the bin den onto the defendant. 
17 yj. .\76 {‘i'lG), foUoiciw/ \) W. K. 190. E 

3, * *Pro vided admissions. * ’ 

(1) Court's powers under proviso. 

(ii) Where the Courtis sati.slied that an admission h.is been obtained by fiaud, 
or that there is other good and snllicicnt causo, it will be in its disci’o- 
tiun, under tlic proxi.'.oto S. ol the Evidence Act, torcfiinre the l.ict 
to be proved otbcrw)>.(' than by such admi.^sion, ‘25 M. 18:3 (205). IV*r 
Illidslnjan J.ii'ftingaf\ J. F 

(h) Whole a sale out of Coiat was asked, the Court “required the .statement of 
claim to bo venlied, notwitb>>t.inding tliat the defendants pleading 
admitted the allegatioii.s.” v. IL, ds W. R, 7. See the Annual 

I’rac'icc, 1908, Vol. i, p. 1::30. G 

2) Proviso inapplicable where serious questions, e.g , of law or at issue. 

The rule (contained in the section) is not meant to apply when there i'-; any serious 
question of Uw to be disciissi'd, I'ci Mcllish, J. in (rilbe)t v. 

2 0. 1)., p. 089. See llio Annual l9actici‘, 1908, \'ol. l,p. 4lJl. H 

(•3) Power only discretionary. 

“ Ju .in) case, the power of the Court is discretionary only and will not be 
exeteised where tho case cannot be conveniently tried vOn motion.” 
Melloy V. Sidvbttitom, 5 G. 1>. 342. See the Annual Practice, 1908, 
V'ol. I, p. 131. ‘ 1 

( 1 ) Cases where proof of document dispensed with. 

(ri) plaintilT in his written statement in a fornun- suit between the same 
pai tics and ill his admission in Court in the suit m question when 
examined in order to the framing of issues hdd stated that he had agreed 
not to redeem the lands he now sued to redeem during the defendant’s 
life-time. Jlchl, in the face of these admissions and on the puthonty 
of the law as contained in S. 58* that the defendant was not bound 
lo produce evidence of the agreement. U. 13. R. (1897 — 1901), 379 (381), 
7(’/cirmf/to 3M. H. C.jR. :312 ; 5 11. 143; 24 C. 20 ; and Field Fv., 
5ih Ed., p. 379. J 

(b) Tlie fact that a document is referred to ni llio plaint or writteq statement, 
and its terms and execution admitted on the record by the pleadings, 
will dispense wiih it=i proof or its being put in evidence ; and its non- 
registration is immaterial. U.B.R. (1904), Evidence p. 1. K 










